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PREFACE. 


I  HAVE  endeaYored  in  the  following  pages  to  give  a  sommary 
of  the  principles  of  law  involved  in  the  system  of  taxation  practiced 
by  the  States  of  the  American  Union,  and  their  various  sabdivisions, 
and  in  the  system  adopted  by  the  Government  of  the  United  States. 

Ko  attempt  has  been  made  to  discuss  qnestions  as  to  what  method 
of  taxation  is  best  adapted  to  raising  revenue  for  the  support  of  a 
government.  These  questions  are  properly  in  the  domain  of  writers 
on  political  economy,  and  in  the  last  few  years  have  been  ably  treated 
by  Mr.  David  A.  Wells  and  others.* 

Most  of  the  elementary  principles  involved  iu  the  law  of  taxation 
are  discussed  in  works  treating  of  constitutional  law,  the  construction 
of  statutes,  and  the  duties  and  liabilities  of  miuisterial  officers.  My 
aim  has  been  to  show  the  application  of  these  principles  to  the 
subject  of  taxation,  to  state  concisely  the  general  doctrine,  and  then 
to  trace  the  various  modifications  and  exceptions  as  developed  by  the 
decided  cases,  so  that  the  practitioner  would  not  only  have  a  sum- 
mary of  general  principles,  but  a  safe  guide  to  the  decided  cases,  on 
any  question  arising  under  the  tax  kws. 

In  the  execution  of  the  work,  the  power  of  the  State  to  tax,  and 
the  limitations  on  that  power  arising  from  its  nature,  and  from  limita- 
tions in  the  Constitutions  of  the  State  and  of  the  United  States,  are 
first  treated.  The  license  tax,  the  taxation  of  corporations,  and  ex^ 
emptions  from  taxation,  seemed  to  require  special  chapters.  Then 
follows  the  assessment  and  collection  of  the  tax,  including  the  sale 
of  land  for  non-payment  of  taxes. 

Municipal  taxation,  or  taxation  by  the  subdivisions  of  a  St:.tc,  is 
treated  in  the  same  manner — first  the  limits  on  the  power,  smv    lien 


^  Nortb  American  Review,  April,  1876,  p.  367. 
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the  mode  of  its  exercise — ^giving  special  attention  to  tlie  important 

and  vexed  questions  growing  out  of  Municipal  Bonds  and  Local 

Assessments. 

Federal  taxation  is  discussed  in  the  same  mode — ^first  the  limita- 

« 

fions  on  the  power,  and  then  the  mode  of   its   exercise.    Many 

important  questions  on  this  branch  of  the  subject  have  never  been 

discussed  in  the  courts  of  last  resort,  and  decisions  iiave  been  rendered 

only  in  the  District  and  Circuit  Courts  of  the  TJnited  States,  which 

are  reported  often  only  in  the  legal  periodicals  of  the  day.      I  have 

not  failed  to  avail  myself  of  such  cases,  as  well  as  the  rulings  and 

decisions  of  the  Secretary  of  the  Treasury  and  the  Commissioner  of 

Internal  Revenue,  where  they  throw  light  upon  the  subject. 

The  work  is  brought  down  to  the  1st  day  of  January,  1877,  all 

cases  of  importance  in  print  at  that  time  being  cited ;  and  in  the 

Addenda  are  cited  cases  appearing  in  print  between  January  1st 

and  August  1st,  1877. 

W.  H.  BURROUGHS. 

Norfolk,  September,  1S77. 
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OHAPTEE  I. 

NATURE  OF  THE  POWER  OF  TAXATION. 

§  1.  Scope  of  the  Treatise. — I  porpose  to  diBcuss  in  the  follow- 
ing pages  the  principles  of  taxation,  as  imposed  by  the  State,  or  any 
of  its  political  snbdivisions,  and  by  the  United  States.  The  nature 
of  the  power  of  taxation,  the  limitations  imposed  upon  the  exercise 
of  the  power  by  express  provisions  of  the  constitutions  of  the  States 
and  of  the  United  States,  limitations  arising  from  the  nature  of  the* 
subject  and  the  structure  of  the  government,  the  machinery  of  taxa- 
tion or  the  mode  in  which  taxes  are  imposed  and  collected,  and  the 
remedies  for  illegal  and  erroneous  taxation,  will  be  considered  in 
reference  to  the  State  and  its  subdivisions,  and  the  United  States. 

§2.  Ftmniatum  of  Taxing  Potrw.— "Government  implies 
functionaries  and  expenditures.  How  shall  these  be  maintained^ 
Evidently  by  the  contributions  of  all,  for  all  are  interested.  Govern- 
ment may,  therefore,  rightfully  claim  a  share  of  all  that  labor  and 
capital  have  created.  The  aggregate  of  all  sums  collected  is  called 
Sevenue ;  the  system  by  which  it  is  collected  is  called  Taxation."  * 
The  basis  of  all  taxation  is  political  necessity ;  without  taxes  there 
can  be  no  revenue ;  without  revenue  there  can  be  no  regular  govern- 
ment. In  theory,  the  tax-payer  receives  a  compensation  for  the 
taxes  paid  in  protection  the  government  affords ;  but  the  foundation 
of  the  taxing  power  is  political  necessity.  Taxes  are  sacrifices  made 
for  the  public  good. 

§  3.  Different  kinds  of  Taxes, — ^The  most  obvious  division  of 
taxes  is  direct  and  indirect.  "A  direct  tax  is  demanded  of  the  per- 
son who  it  is  intended  shall  pay  it.    Indirect  taxes  are  demanded 


>  Walker^s  Science  of  Wealth,  888. 

*  MiU's  Political  Economy,  870-872;  Walker's  Science  of  Wealth,  884  ;  Hanson  9. 
Vernon,  27  Iowa,  47,  48;  McCulloch  v.  Maryland,  4  Wheat.  (Gnrtia'  Cond.  U.  S.)  428; 
ProTidence  Bank  v.  Billings,  4  Pet.  (Curtis*  Cond.  U.  S.)  176.  Catron,  J.,  in  State 
Bank  of  Ohio  v,  Enoop,  16  How.  (Curtis'  Cond.  U.  S.)  210,  211,  quoting  A.  Hamilton,  in 
No.  80  of  Federalist. 
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from  one  person,  in  the  expectation  that  he  will  indemnify  himself 
at  the  expense  of  others."  ^  In  the  first  class  are  included  the  poll- 
tax,  labor  on  highways,  military  service,  income  tax,  property 
tax,  and  perhaps  the  stamp  tax ;  in  the  second,  customs  or  taxes 
upon  importations  or  exportations,  collected  through  the  custom 
houses,  and  paid  by  the  importer  or  exporter.  Excise  duties,  the 
opposite  of  custom  house  duties,  are  laid  upon  articles  of  domestic 
production,  and  paid  first  by  the  producer.  In  this  class  should  be 
placed  licenses,  or  special  taxes  paid  for  th«  privilege  of  ejercising 
a  particular  trade,  profession  or  occupation.  This  is  a  species  of 
excise  tax.* 

§4.  Taxes:  what  and  iy  whom  imposed, — "Taxes  are  burdens 
or  charges  imposed  by  the  Legislature  upon  persons  or  property  to 
raise  money  for  public  purposes,  or  to  accomplish  some  governmental 
end."  *  The  power  to  impose  taxes  is  vested  in  the  representatives 
of  the  people,  in  the  legislative  branch  of  government.  In  England, 
at  one  time,  the  king  claimed  the  right  to  levy  taxes.  It  was  resisted 
with  great  vigor ;  the  contest  continued  through  a  series  of  years,  and 
was  finally  definitely  settled  by  the  bill  of  rights.*  These  principles 
our  ancestors  brought  with  them  to  this  country,  as  a  part  of  their 
birth-right  as  Englishmen ;  the  violation  of  the  first  of  these  prin- 
ciples, "  taxation  without  representation,"  was  one  of  the  immediate 
causes  of  the  revolution.  The  other  is  firmly  engrafted  as  a  principle 
of  American  constitutional  government,  and  is  found  in  express  words 
in  the  constitutions  of  nearly  all  the  States.'  Although  the  taxing 
power  may  be  exercised  by  counties,  cities  or  smaller  districts  of  the 
State,  the  source  of  the  power  is  the  legislature.* 

§  5.  Taxes :  Different  Senses  in  which  tised. — ^It  is  said  some- 
times by  the  courts,  that  local  assessments  imposed  upon  property 


1  Walker's  Science  of  Wealth,  338,  848.  >  Id.  839,  845. 

3  Dillon,  J.,  Hanson  v,  Vernon,  27  Iowa,  47,  and  numerous  authorities  cited,  legal  and 
scientific.  It  is  true  that  this  case  has  been  overruled  io  Stewart  v.  Polk,  30  Iowa,  9 ; 
but  not  as  to  any  matter  affecting  this  definition  of  Judge  Dillon.  It  was  overruled  as  to 
a  deduction  made  by  the  court,  that  a  subscription  io  a  railroad,  to  be  paid  by  taxation 
of  a  county  or  city,  was  not  for  a  public  purpose.  It  is  admitted  in  that  and'  lUl  other 
cases,  that  the  purpose  must  be  public.  Sbarpless  v.  Mayor  of  Philadelphia,  21  Penn.  St. 
168;  Cui-tis  v.  Whipple,  24  \Via:  535;  Williams  v.  School  Directors,  83  Vt.  271 ;  Louis- 
ville A  Nashville  Railroad  Co.  v.  County  Court  of  Davidson,  1  Sneed,  663 ;  Freeland  v. 
Hastings,  10  Allen,  679  ;  Hammett  v.  Philadelphia,  65  Penn.  St.  145,  152;  Allen  v.  Jay, 
60  Me.  124 ;  BlackweU's  Tax  Titles,  1;  Cooley  ou  Const.  Limitations,  479. 

^  Hallam's  Const  Hist.  ed.  1851,  Harper  Bros.,  from  5th  London  ed.  pp.  183,225, 
248-263,  548,  649. 

'  Pope  V.  Phifer  et  al.  3  Heisk.  (Tenn.)  683,  and  cases  as  to  taxation.  Indians  not 
entitled  to  privileges  of  citizens. 

*  Cooley's  Const.  Limitations,  8d  ed.  p.  518,  and  authorities  cited. 
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benefited,  as  in  the  opening,  grading  and  paving  of  streets,  are  not 
taxes ;  that  labor  on  the  highways  is  not  a  tax ;  that  an  impost,  or 
duty  on  imported  goods  is  not  a  tax.  Bnt  an  examination  of  the 
cases  in  which  these  expressions  are  used  will  show  that  it  was  not 
claimed  that  these  burdens  imposed  upon  the  citizen  were  not  im- 
posed in  the  exercise  of  the  taxing  power,  but  merely  that  the  word 
tax,  or  taxes,  as  used  in  some  statute,  or  in  the  Constitution  of  a  State, 
was  not  intended  to  include  local  assessments,  or  labor  on  the  high- 
ways, or  imposts;  it  was  a  question  of  intention  to  be  deduced 
from  the  instrument  in  which  the  word  tax  is  used.*  * 

§  6.  Extent  of  TaoAng  Power. — The  power  of  taxation,  being  an 
incident  of  sovereignty,  is  co-extensive  with  that  of  which  it  is  an 
incident.  All  subjects  over  which  the  sovereign  power  of  a  State 
extends  are  objects  of  taxation.  "  These  subjects  are  persons,  prop- 
erty and  business.  Whatever  form  taxation  may  assume,  whether  as 
duties,  imposts,  excises  or  licenses,  it  must  relate  to  one  of  these  sub- 
jects. It  is  not  possible  to  conceive  of  any  other,  though  as  applied 
to  them,  the  taxation  may  be  exercised  in  a  great  variety  of  ways. 
It  may  touch  property  in  every  shape,  in  its  natural  condition,  in  its 
manufactured  forms,  and  in  its  various  transmutations.  The  amount 
of  the  tax  may  be  determined  by  the  value  of  the  property,  or  its 
use,  or  its  capacity,  or  its  productiveness.  It  may  touch  business  in 
the  almost  infinite  forms  in  which  it  is  conducted  in  professions,  in 
commerce,  in  manufactories  and  in  transportation.  The  power  of  the 
State,  as  to  the  mode,  form  and  extent  of  taxation,  is  unlimited, 
where  the  subjects  to  which  it  applies  are  within  her  jurisdiction."' 
A  government  de  facto  may  levy  and  collect  taxes  of  its  subjects ; 
but  when  succeeded  by  the  government  de  jure^  the  taxes  assessed  by 
the  government  de  facto  will  not  be  enforced.  Those  who  have  paid 
the  government  de  facto  have  no  remedy.* 


'  Chicago  V.  Lamed,  84  ni  208 ;  Garrel  ».  St.  Lonis,  25  Mo.  605 ;  Weeks  v.  Milwau- 
kee.  10  Wis.  242 ;  Williams  t».  Detroit,  2  Mich.  566 ;  Foster  v.  Com'rs  of  Wood  Co.  9  Ohio, 
N.  8.  540 ;  Cooley's  Const.  Limitations,  8d  ed.  498,  499,  and  list  of  authorities  cited  ; 
Dillon  on  Man.  Corp.  vol.  2,  p.  719;  Mayor  of  New  York  v.  Brooklyn,  4  N.  Y.  424; 
Oyerseers  of  Amenia  v.  Overseers  of  Stanford,  6  Johns.  92,  construction  of  a  statute  giv- 
ing a  settlement  on  payment  of  taxes  for  two  years ;  the  act  showed  the  word  used  in 
the  sense  of  taxes  in  money,  not  Inbor ;  Mayor  of  Mobile  v.  Dargan,  45  Ala.  810;  Brown 
V.  Maryland,  12  Wheat.  (Curtis'  Cond.  U.  S.)  279.  Impost  not  used  in  the  sense  of  tax  in 
the  Constitution  of  the  United  States,  so  as  to  prevent  a  State  from  taxing  imported 
goods,  when  the  packages  are  broken  and  mixetf  with  other  property  of  the  State ;  Sharp 
V.  Spier,  4  Hill.  76.  Brooklyn,  by  charter,  has  authority  to  sell  land  for  *'  taxes  "  imposed 
thereon.  Assessments  to  erect  a  pump  and  dig  a  well  are  not  taxes  in  the  sense  of  the 
charter.  Yancey  r.  New  Manchester  Manuf.  Co.  83  Ga.  622.  The  character  of  the  tax 
is  not  changed  by  the  proceeds  being  appropriated  to  a  specific  object. 

«  McCulloch  f.  Maryland,  4  Wheat.  (Curtis*  Cond.  U.  S.)  428;  Field,  J.,  in  State  Tax 
<m  Foreign-held  Bonds,  16  Wall.  819. 

'  O^Brien  v.  Savannah,  41  Ga.  831. 
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^^  »  

§  7.  Property  Tax :  Is  it  upon  Person  or  Property  t — The  tax 
is  a  contribution  required  of  ite  citizens  by  the  State,  and  when  it  is 
measured,  as  to  its  amount,  by  the  value  or  the  productiveness  of  th& 
property,  it  is  still  a  tax  on  the  person,  and  there  is  a  personal  liability  . 
on  the  person  assessed  with  the  tax.  "  The  individual,  and  not  his 
property,  pays  the  tax.  The  property  is  resorted  to  for  the  purpose 
of  ascertaining  the  amount  of  the  tax  with  which  the  owner  must  be 
charged."  ^  The  tax  is  imposed  upon  the  person  of  the  owner  on 
account  of  his  ownership  of  the  property.*  The  origin  of  the  modem 
land  tax  in  England  results  from  a  compounding  by  the  tenant  of  the 
knight's  fee,  with  the  king  for  the  personal  military  service  due  him.* 
There  is  an  exception  to  this  general  rule  in  local  assessments,  or  tax- 
ation  on  the  benefits  conferred.  This  is  a  species  of  taxation  in  rem  ; 
it  proceeds  upon  the  idea  that  certain  real  estate  is  increased  in  value 
by  a  public  improvement,  and  that  it  is  just  that  a  portion  of  the  ex- 
pense of  the  improvement  should  be  borne  by  the  property  peculiarly 
benefited.* 

§  8.  Disiini^ion :  Eminent  Domain  and  Taxation. — The  power 
of  ihe  State  over  private  property,  for  the  purposes  of  police,  public 
health,  and  public  morals,  and  the  taking  of  such  property,  when  the  in- 
terest of  the  public  requires  it,  is  called  the  power  of  eminent  domain.'^ 
The  distinction  between  the  power  of  taxation  and  the  power  of 
eminent  domain  is  dear  and  well  defined.  Taxation  exacts  money  or 
services  from  individuals,  as  and  for  their  respective  shares  of  contri- 
bution to  any  public  burden.  Private  property  taken  for  public  use 
by  right  of  eminent  domain,  is  taken  not  as  the  owner's  share  or  con-  - 
tribution  to  a  public  burden,  but  as  so  much  beyond  his  share.*  The 
current  of  authority  on  this  subject  is  unbroken.'' 

§  9.  Police  Power  and  Taxing  Power. — The  police  power  of  the 
State,  in  its  exercise,  is  not  so  easily  distinguished  from  the  taxing 
power.  It  is  to  this  power  that  quarantine  and  health  laws,  and  in- 
spection laws,  are  referred ;  the  source  of  this  power  is  "  the  power 


^  Green  v.  Craft,  28  Miss.  70,  was  a  tax  sale  of  land.  There  was  a  description  of  it  on 
the  roll,  its  value  per  acre,  and  the  total  value  and  amount  of  tax,  but  no  name  of  owner,, 
and  the  sale  was  held  void. 

*  Grover,  J.,  in  Bundell  v.  Lakey,  40  N.  Y.  617. 

3  2  Sharswood*s  Blacketone,  810  ;  Hallam*8  Const.  Hist  ed.  1861,  Harper  Bros,  pp^ 
410.  648,  649. 

*  Creighton  v.  Mtnson,  27  Cal  618;  Taylor  v.  Palmer,  81  Id.  240;  Neenan  tr.  Smith, 
60  Mo.  626 ;  St  Louis  v.  Allen,  68  Id.  44 ;  overruling  St  Louis  v,  Clemens,  86  Id.  467. 

*  Sedgwick  on  Stat,  and  Const  Law,  2d  ed.  428,  424. 

*  People  V.  Mayor  of  Brooklyn,  4  N.  T.  424 ;  Hammett  v.  Philadelphia^  66  Penn.  St. 
162 ;  Booth  v,  Woodbury,  82  Conn.  180 ;  Sanborn  v.  Rice.  9  Minn.  278. 

*  Chicago  V.  Larned,  84  III.  208  ;  Woodbridge  v.  Detroit,  8  Mich.  278.  In  these  casea 
the  court  confound  these  two  distinct  powers. 
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of  sovereignty,  the  power  of  the  State  to  govern  men  and  things 
within  the  limits  of  its  dominion."^  As  a  general  role,  police 
regnlations  are  not  made  with  a  view  to  raising  revenue,  and  the 
amounts  paid  by  those  to  whom  they  apply  are  such  only  as  will  be 
sufficient  to  defray  the  expenses  of  enforcing  the  regulations.  But 
"  when  owners  of  urban  property  are  required  to  construct  and  keep 
in  repair,  and  free  from  obstructions,  the  sidewalks  in  front  of  it,  or 
owners  of  city  lots  are  required  to  pay  the  expense  of  sewers  con- 
structed in  front  thereof," '  the  difference  between  the  two  is  hard  to 
be  perceived,  and  we  feel  inclined  to  rest  both  powers  upon  the  sure 
foundation  of  Judge  ^Taney,  the  sovereignty  of  the  State  to  govern 
men  and  things  within  the  limits  of  its  dominion. 

§  10.  Potver  of  Cawrts. — The  power  of  the  courts  to  declare  void 
An  act  of  the  legislature,  in  the  absence  of  express  constitutional 
limitations,  is  an  exceedingly  delicate  one,  and  should  be  exercised 
with  the  greatest  caution ;  but  of  its  existence  there  can  be  no  doubt. 
It  is  a  conceded  principle  as  to  the  States  of  the  American  Union, 
that  all  sovereignty  i*eside8  in  the  people.  This  sovereignty  is  distrib- 
uted  among  the  different  departments  of  government — legislative, 
executive,  and  judicial.  It  results  from  the  nature  of  this  govern- 
ment that  the  power  of  the  legislature  is  not  unlimited.  It  cannot 
exercise  executive  or  judicial  powers.*  Each  department,  in  the  ab- 
sence of  express  limitations,  is  supreme  while  exercising  its  proper 
functions;  neither  can  exercise  the  powers  of  the  other.  So  strongly 
is  this  principle  impressed  upon  the  American  people,  that  one  of  the 
new  States  has  embodied  it  in  express  terms  in  its  fundamental  kw. 
The  Constitution  of  Minnesota  distributes  the  powers  of  government 
into  legislative,  executive,  and  judicial,  and  declares  ^^  that  no  person 
belonging  to  or  constituting  one  of  these  departments  shall  exercise 
any  of  the  powers  properly  belonging  to  either  of  the  others,  except 
in  the  instances  provided  for  in  the  Constitution."  * 

§  11.  English  and  American  Courts. — At  an  early  day,  the 
English  courts  undertook  to  declare  void  acts  of  parliament,  on  the 
sole  ground  that  they  were  repugnant  to  natural  justice  or  morality. 
In  Day  v.  Savage  (Hob.  85),  where  a  custom  of  the  city  of  London 
was  pleaded,  and  it  was  claimed  by  the  defendant  that  the  custom 


'  Taney,  J.,  in  License  Cases,  6  How.  (Curtis'  Cond.  U.  S.)  526. 

'  Cooley  on  Const.  Limitations,  8d  ed.  p.  688,  notes  3  and  4,  and  anthorities.  This 
.snbject  will  be  examined  in  more  detail,  nnder  the  powers  of  mnnicipal  corporations 
when  exercising  the  delegated  powers  of  taxation  or  police. 

^  Sedgwick's  Stat,  and  Const.  Law,  2d  ed.  132-187,  161,  152,  and  authorities  cited. 

^  Sanborn  v.  Rice,  9  Minn.  273. 
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was,  in  such  cases,  to  refer  the  issue  taken  upon  such  plea  to  the 
mayor,  &c.,  of  the  city  of  London  to  certify  the  custom,  the  court 
held,  that,  although  the  custom  was  confirmed  by  parliament,  yet 
an  act  of  parliament  made  against  "natural  equity,"  as  to  make 
a  man  a  judge  in  his  own  case,  is  void  in  itself.  The  later  cases  do 
not  question  the  supremacy  of  parliament.*  In  America,  however, 
there  has  been  a  disposition  to  adhere  to  the  earlier  English  cases.* 
The  reason  of  the  difference  is  manifest.  In  England,  the  encroach- 
ments upon  private  right  were  made  by  the  executive,  often  supported 
by  pliant  judges;  the  great  battle  for  private  right  and  individual 
liberty  was  fought  by  the  house  of  commons,  and  when  these  were 
placed  upon  a  firm  foundation,  every  Englishman  instinctively  re- 
garded parliament  as  the  great  bulwark  against  oppression.  But,  in 
this  country,  the  danger  to  private  right  and  individual  liberty  has 
been  that  legislatures,  influenced  by  popular  passion  and  prejudice,  or 
controlled  by  combinations  of  vicious  men,  should  disregard  every- 
thing that  opposed  their  wills.  And  the  courts  have  been  looked  to 
by  the  people  as  a  protection  from  arbitrary  acts  of  the  legislature. 
While  this  is  true,  it  will  be  found  that  the  cases  which  are  referred 
to  do  not  sustain  so  broad  a  proposition  as  is  laid  down  in  Hobart. 
Where  the  act  is  clearly  a  judicial  act — where  it  appropriates  private 
property  for  public  use  without  compensation,  or  appropriates  private 
property  for  a  private  purpose  in  any  manner,  where  it  assesses  taxes 
for  a  private  purpose — the  courts  do  not  hesitate  to  hold  the  act  void.* 

§  12.  Opinions  of  Marshall  and  Buggies^  J  J. — Taxes  can  only 
be  imposed  for  a  public  purpose;  they  cannot  be  imposed  for  a 
private  purpose.  There  are  strong  expressions  to  be  found  in  many 
cases  which  seem  to  favor  the  idea  that  the  taxing  power  is  without 
limit,  BO  far  as  the  control  of  the  courts  is  concerned.  The  authority 
quoted  is  the  opinion  of  Judge  Marshall  in  McCuUoch  v.  Maryland,* 
and  of  Judge  Euggles  in  People  v.  Mayor  of  Brooklyn.'  "  The  only 
security  against  the  abuse  of  this  power  is  found  in  the  structure  of 
the  government  itself.  In  imposing  a  tax,  the  government  acts  upon 
its  constituents.  This  is,  in  general,  suflScient  security  against  errone- 
ous and  oppressive  taxation.  The  people  of  the  State,  therefore, 
give  to  their  government  a  right  of  taxing  themselves  and  their  prop- 


*  SedgwicVB  Stat,  and  Const.  Law,  2d  ed.  126,  127.  *  Id.  128-130. 

■  Id.  151»  162 ;  see  for  rules  on  the  subject,  Robertson,  J.,  in  Lexington  v.  McQuil- 
lan's Heirs,  9  Dana,  618;  Black,  J.,  in  Sharpless  t*.  Mayor  of  Philadelphia,  21  Penn.  St. 
168,  169;  People  v.  Batchellor,  68  N,  Y.  128;  Mayor  and  Council  of  Newark  v.  State^ 
July  No.  Am.  Law  Reg.  1874. 

*  4  Wheat.  (Curtis'  Cond.  U.  S.)  484.  •  4  N.  Y.  426,  427. 
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erty ;  and  as  the  exigencies  of  the  government  cannot  be  limited, 
they  prescribe  no  limits  to  the  exercise  of  this  right,  resting  con- 
fidently on  the  interest  of  the  legislature  and  the  influence  of  the 
constituents  over  their  representatives  to  guard  them  against  its 
abuse."  ^  In  the  case  in  which  this  language  is  used,  a  tax  law  was 
declared  void,  not  because  of  any  conflict  with  the  express  provisions 
of  the  Constitution  of  the  State  or  of  the  United  States,  but  because 
of  an  implied  conflict  between  the  powers  conferred  upon  the  federal 
government  and  the  tax  law.  It  was  decided  that  a  bank  was  a 
necessary  and  proper  instrumentality  to  be  used  in  conducting  the 
financial  a&irs  of  the  federal  government,  and  that  the  sovereignty 
of  the  State  did  not  extend  to  instrumentalities  of  the  ^deral  gov- 
ernment, as,  by  the  compact  between  the  States,  that  government 
was  to  be  supreme  within  the  limits  of  the  powers  vested  in  it.'  An 
attentive  consideration  of  the  language,  in  connection  with  the  facts 
of  the  case  itself,  will  show  that  Judge  Marshall  intended  to  assert  no 
such  proposition  as  is  attributed  to  him.  It  is  undoubtedly  true, 
that  "  the  exigencies  of  the  government  cannot  be  limited,"  and,  as  a 
general  rule,  the  people  prescribe  no  limits  to  the  exercise  of  this 
right.  I  suppose  by  exigencies  is  meant  the  necessity  of  the  govern- 
ment for  revenue  for  the  purposes  of  government ;  to  this  there  is  no 
limit,  and  the  abuse  of  this  must  be  corrected  by  the  influence  of  the 
constituents  on  the  legislature.  But  I  cannot  suppose  that  this  able 
jurist  meant  to  say  that  the  legislature  could  impose  taxes  for  a 
private  purpose,  and  that  there  was  no  remedy  in  such  case  but  the 
one  named ;  it  seems  to  me  that  the  true  meaning  to  be  attached  to 
the  language  is,  that  when  taxes  are  imposed  for  a  proper  govern- 
mental purpose^  the  amount,  the  subjects  and  mode  of  imposition  are 
vested  in  the  legislature  alone. 

Judge  Kuggles,  after  quoting  from  Judge  Marshall's  opinion  just 
cited,  proceeds :  "  It  must  be  conceded  that  the  power  of  taxation 
and  of  apportioning  taxation,  or  of  assigning  to  each  individual  his 
share  of  the  burden,  is  vested  exclusively  in  the  legislature,  unless 
this  power  is  limited  or  restrained  by  some  constitutional  provision. 
The  power  of  taxing  and  the  power  of  apportioning  taxation  are 
identical  and  inseparable.  Taxes  cannot  be  laid  without  apportion- 
ment ;  and  the  power  of  apportionment  is  therefore  unlimited,  unless 
it  be  restrained  as  a  part  of  the  power  of  taxation."  ^ 

This  was  a  case  of  local  assessment  for  grading  and  paving  a 


»  4  Wheat.  (Curtis'  Cond.  U.  S.)  434.  *  Id.  426,  485. 

»  People  V.  Mayor  of  Brooklyn,  4  N.  V.  426,  427. 
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* 

street,  and  it  was  claimed  that  taxation  should  be  general,  and  em- 
brace all  persons  within  the  State,  or  some  district  or  territorial  di- 
vision of  the  State.  In  the  connection  in  which  it  was  used,  and  as 
a  general  proposition,  the  doctrine  laid  down  is  sound,  but  it  does  not 
support  the  cases  which  claim  unlimited  power  for  the  legislature  as 
to  taxation. 

§  13.  Public  Purpose  a  Question  for  the  Courts. — Whether  the 
purpose  is  a  public  one  is  a  question  for  the  courts,^  and  is  precisely 
similar  to  the  question  of  public  use  in  the  exercise  of  the  right  of 
eminent  domain.  This  must  be  so  from  the  nature  of  the  case.  If 
the  legislature  can  determine  whether  the  use  is  a  public  one,  then 
the  safeguards  in  the  bill  of  rights  and  constitutions  of  the  States  and 
United  States  for  the  protection  of  private  property  are  valueless.^ 
Tl^e  legislature  cannot,  by  declaring  the  use  to  be  public,  when  it  is 
within  the  Constitution  a  private  use,  authorize  the  property  of  one 
citizen  to  be  taken  from  him  and  given  to  another ;  but  when  the  use 
for  which  the  property  is  desired  is  in  its  nature  public,  the  legisla- 
ture is  the  supreme  and  final  judge,  whether  the  public  necessity  or 
benefit  is  such  as  to  call  for  the  exercise  of  the  power ;  whether  the 
time  is  a  fitting  one ;  what  particular  property  may  be  taken,  and  in 
what  manner,  in  respect  to  instrumentalities  to  be  employed  for  the 
purpose,  whether  State  officers,  individuals  or  corporations.' . 

The  acquisition  of  lands  for  the  purpose  of  speculation  or  sale  by 
a  railroad,  or  to  prevent  interference  by  competing  lines  or  methods 
of  transportation,  or  in  aid  of  collateral  enterprises  remotely  con- 
nected with  the  running  or  operating  of  the  road,  are  not  such  pur- 
poses as  authorize  the  condemnation  of  property.*  A  railroad  having 
a  lease  of  land  may,  when  the  proper  running  and  operating  of  its 
road  and  the  interests  of  the  public  require  permanent  structures  for 
its  depots,  acquire  the  fee  in  the  land  under  power  of  eminent 
domain.' 


1  §§  23  and  24,  cases  when  use  declared  priyato.  Hammett  v.  Philadelphia,  66  Peon. 
St  146. 

*  Sedgwick's  Stat,  and  Const.  Law,  2d  ed.  443,  note  a.  It  is  strange  that  any  respect- 
able judge  should  have  expressed  such  an  opinion,  because  it  emasculates  the  constitu- 
tional safeguard,  and  places  private  property  at  the  mercy  of  the  legislature.  If  this 
opinion  were  correct,  the  conceded  doctrine  that  the  legislature  cannot  authorize  private 
property  to  be  taken  for  a  private  use  would  be  overthrown.  Tyler  v.  Beecher,  44  Vt. 
661 ;  Spring  v.  Russell,  7  Greenl.  273 ;  Williams  ».  School  District,  83  Vt.  271. 

■  In  the  Matter  of  Peter  Townsend,  39  N.  Y.  174;  Costar  v.  Tide-water  Co.,  8  C.  E. 
Green  (N.  J.)  63  ;  fiankhead  v.  Brown,  26  Iowa,  640 ;  Sadler  v.  Langham,  33  Ala.  326-828 ; 
Loughbridge  v.  Harris,  42  Qa.  600;  Talbot  f.  Hudson,  16  Gray,  421 ;  Concord  Railroad 
v.  Greeley,  17  N.  H.  47. 

*  Andrews,  J.,  Rensselaer  A  Saratoga  Railroad  t;.  Davis,  43  N.  Y.  137. 
«  N.  Y.  A  H.  R.  R.  Co.  v.  Kip  d  al.  46  N.  Y.  646. 
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§  14.  What  is  a  Public  Purpose  t — ^While  it  seems  to  be  con- 
ceded, in  the  majority  of  cases,  that  the  purpose  for  which  taxes  are 
imposed  must  be  public,  as  opposed  to  a  private  purpose,  there  is 
great  diversity  of  opinion  as  to  what  constitutes  a  public  purpose. 
The  classes  of  cases  in  which  the  question  principally  arises  are  dona- 
tions or  subscriptions  by  municipal  corporations  to  railroads  and  agri- 
cultural colleges,  the  extension  of  city  boundaries  to  include  lands 
used  for  agricultural  purposes  and  subject  them  to  city  taxes,  and 
bounties  paid  to  soldiers  to  avoid  a  draft.  An  examination  of  the 
principles  on  which  these  cases  are  based  will  aid  us  in  ascertaining 
the  limits  of  the  public  purpose. 


CHAPTER  II. 
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§  15.  Validity  of  Railroad  Subscriptions  hy  Counties^  etc. — 
The  question  as  to  the  validity  of  donations  in  aid  of  railroads,  canals 
and  turnpikes,  or  subscriptions  to  their  stock  by  counties,  cities  or  other 
municipal  corporations,  arises  upon  acts  of  the  legislature  delegating 
to  them  the  authority  to  do  these  acts  and  to  raise  the  money  by  tax- 
ation levied  upon  persons  and  property  within  their  respective  limits. 
No  question  is  made  as  to  their  power  in  the  absence  of  legislative 
authority ;  they  are  mere  political  subdivisions  of  the  State,  made  for 
the  purpose  of  more  conveniently  administering  the  government,  and 
have  only  such  powers  as  are  delegated.  But  the  question  is,  has  the 
legislature  the  power  to  authorize  taxes  to  be  imposed  for  such  pur- 
poses ?  The  weight  of  authority  is  so  great  in  favor  of  the  validity  of 
such  acts,  that  the  question  may  be  considered  as  firmly  settled  as  it  can 
be  by  judicial  decision,^  but  whether  the  majority  have  the  better  of 
the  reasoning  has  been  doubted  by  able  law  writers.' 

§  16.  Leading  Case^  Sharpless  v.  Mayor  of  Philadelphia. — Ar- 
gument of  Ch.  J.  Black,  "  It  is  the  duty  of  the  State  to  provide  for 
the  administration  of  justice,  the  preservation  of  the  peace  and  the 
protection  of  the  country  from  foreign  enemies.  Schools,  colleges 
and  institutions  for  the  promotion  of  the  arts  and  sciences,  not  abso- 
lutely necessary,  but  highly  useful,  are  also  entitled  to  a  public  patron- 


1  Sharpless  v.  Mayor  of  Philadelphia.  21  Penn.  St.  147;  Slack  v.  Maysyille  R.  R.  Co. 
13  B.  Monroe,  26;  Hasbroack  v.  City  of  Milwaukee,  13  Wis.  37  ;  Louisville  <&  NashyiHe 
B.  R.  Co.  V,  County  Court  of  Dayidson,  1  Sneed,  637  ;  Davidson  et  aJ,  v.  County  Com'rs, 
18  Minn.  482 ;  Com'rs  of  Leavenworth  Co.  v.  Miller,  7  Kan.  479;  Perry  «.  City  of  Eeene, 
16  Am.  Law  Reg.  (N.  H.)  897.  See  in  7  Kans.  603-6.06,  collated  the  decisions  of  twenty-six 
States,  affirming  the  validity  of  subscriptions  and  donations  to  railroads,  in  order  of  time 
when  made;  San  Antonio  t>.  Jones,  28  Texas,  19;  Walker  r.  City  of  Cincinnati,  21  Ohio, 
N.  S.  14 ;  Stewart  v.  Polk,  80  Iowa,  9,  reversing  Hansen  v.  Vernon,  27  Id.  28 ;  In  the 
Matter  of  Peter  Townsend,  89  N.  Y.  139;  Lanchorne  v.  Scott,  20  Gratt  661 ;  Hill  ««. 
Forsythe  Co.  67  N.  C.  367;  John  v.  Cincinnati,  Ac.  R.  R.  85  Ind.  639;  Stockton,  <fec.  R. 
R.  V.  Stockton,  41  Cal.  147;  Butier  v.  Dunham,  27  III.  474;  St.  Joseph,  <&c.  R.  R.  r. 
Buchanan  Co.  Court,  39  Mo.  486 ;  State  v.  Linn  Ck).  Court,  44  Id.  504 ;  Thompson  v.  Lee 
Co.  3  Wall.  827;  Oiicago,  Dan.  A  Vin.  R.  R.  Co.  i-.  Smith,  62  HI.  268,  274;  Gelpke  v. 
Dubuque,  1  Wall.  176 ;  lb.  83  ;  lb.  384 ;  Sedgwick  Stat.  <&  Const.  Law,  2d  ed.  429,  430, 
n. :  2  Redf.  on  Railways,  496-498. 

»  2  Redf.  on  Railways,  398,  n.  2 ;  Cooley'a  Const.  Lim.  3d  ed.  213,  214,  n.  3. 
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age  enforced  by  law.  To  aid,  encourage  and  Btimnlate  commerce^ 
domestic  and  foreign,  is  a  duty  of  the  State ;  it  is  on  this  principle 
that  a  mint  or  post  office  is  established,  and  that  a  navy  is  supported 
to  keep  open  the  highway  of  nations.  Canals,  bridges,  roads  and 
other  artificial  means  of  passage  and  transportation  from  one  part  of 
the  country  to  the  other  have  been  made  by  the  sovereign  power  at 
the  public  expense,  in  every  civilized  State  of  ancient  and  modem 
times. 

"  It  being  the  duty  of  the  State  to  make  such  public  improve- 
ments, if  she  happen  to  be  unable  or  unwilling  to  perform  it  herself 
to  the  full  extent  desired,  she  may  accept  the  voluntary  assistance  of 
an  individual  or  number  of  individuals.  The  company  may  be  pri- 
vate, but  the  work  they  are  to  do  is  a  public  duty,  and  along  with  the 
public  duty  there  is  delegated  a  sufficient  share  of  the  sovereign 
power  to  perform  it.  The  right  of  eminent  domain  is  exercised  in 
behalf  of  these  compfanies ;  this  can  only  be  done  for  a  public  pur- 
pose. If  a  railroad,  canal  or  turnpike,  when^ade  by  a  corporation,  is 
a  mere  private  enterprise,  like  the  building  of  a  tavern,  store,  mill  or 
blacksmith's  shop,  whenever  they  take  lands  against  the  consent  of 
the  owner,  they  are  guilty  of  a  flagrant  trespass. 

"  If  the  construction  of  a  railroad  be  a  public  duty,  not  only  the 
right  of  eminent  domain  may  be  used,  but  the  taxing  power  also ;  if 
the  legislature  may  levy  the  taxes  directly,  they  may  delegate  the 
power,  especially  to  those  peculiarly  benefited."  *  None  of  the  cases 
on  the  subject  present  the  question  in  a  better  light  than  the  opinion 
of  Judge  Black,  as  to  the  purpose  being  a  public  one.  The  other 
branch  of  the  subject,  as  to  the  authority  of  the  legislature  to  impose 
upon  one  or  more  towns  or  counties  the  burden  of  constructing  a 
public  improvement,  will  be  considered  hereafter. 

§  17.  Argument  against  Municipal  Taxation  for  Railroads, — 
The  ailment  is,  that  taxation  must  be  for  a  public  purpose,  if  not  it 
becomes  plunder ;  it  must  be  laid  according  to  rule.  State  burdens 
on  the  whole  State,  county  or  city  burdens  upon  the  county  or  city  ;  a 
tax  on  a  subdivision  of  the  State  must  not  only  be  for  a  public  pur- 
pose, but  be  local ;  the  people  of  that  district  must  have  a  special  and 
peculiar  interest  in  the  object.  The  incidental  benefits  to  result  from 
the  proximity  to  a  railroad  or  being  the  terminus  of  a  railroad  do  not 
constitute  the  purpose  a  public  or  governmental  one  ;  it  is  the  circum- 
stance that  taxes  are  contributions  demanded  for  the  use  of  the 
government,  and  not  for  private  uses,  that  confers  upon  the  power  to 


»  Sharpleas  v.  Mayor  of  Philadelphia,  21  Penn.  St.  169,  170. 
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tax  its  peculiar  character.  A  railroad  in  the  hands  of  a  private  cor- 
poration is  no  more  operated  for  a  public  purpose  than  a  mannfac- 
tory,  a  newspaper  establishment,  or  any  other  means  for  carrying  on 
by  individuals  of  a  business  which,  while  private  in  its  nature,  never- 
theless supplies  a  public  need.  The  power,  if  it  exists  at  all,  must 
come  from  the  plenary  power  of  the  legislature  over  the  whole  sub- 
ject of  taxation  ;  it  is  not  aided  by  municipal  votes ;  the  legislature  has 
the  same  power  to  enforce  without  their  assent  as  with  it.^  Some  of 
the  courts  hold  that  a  subscription  to  stock  is  valid  upon  the  ground 
that  the  owners  of  the  railroad  cannot,  without  reasonable  excuse,  re- 
fuse to  receive  and  transport  passengers  and  freight,  that  the  State 
retains  the  power  to  regulate  and  control  the  franchise  and  limit  the 
amount  of  tolls  it  shall  be  lawful  to  charge,'  and  that  to  the  extent  of 
stock  subscribed  by  the  municipality  it  owns  the  road,  and  it  may  be 
said  to  be  public  property,  and  the  use  of  the  road  a  public  use,  while 
they  hold  that  this  public  use  is  not  such  as  to  justify  a  donation.' 

§  18.  Beal  Difference.in  the  Cases. — An  attentive  examination  of 
the  cases  will  show  that  there  is  really  but  one  opinion  as  to  the  con- 
struction of  a  railroad  being  a  public  purpose,  so  as  to  justify  tax- 
ation upon  the  whole  State,  either  for  the  purpose  of  subsidizing  such 
companies  or  of  building  it  by  the  State.  It  is  but  an  improved  high- 
way, and  the  propriety  of  opening  roads,  that  the  citizens  of  a  State 
may  communicate  with  each  other  for  the  purposes  of  business  or 
pleasure,  has  never  been  questioned  in  any  country.*  But  the  real 
point  of  difference  has  been  as  to  the  power  of  the  legislature  to  im- 
pose the  burden,  or  a  portion  of  the  burden,  of  the  construction  of 
such  roads  upon  the  people  of  a  particular  locality,  either  with  their 
consent  or  without  it,  or,  in  other  words,  whether  the  power  of  appor- 
tioning taxation  is  absolute  or  has  its  limits.  Some  confusion  has  been 
produced  by  an  argument  adduced  to  show  that  the  purpose  is  a  public 
one,  to  wit :  that  the  right  of  eminent  domain  is  exercised  in  favor  of 
it.  To  that  it  is  replied,  that  this  right  is  exercised  in  favor  of  mills 
or  water-courses,  which  are  no  more  for  a  public  purpose  than  sites 


^  People  ».  Township  Board  of  Sftlem,  20  Mich.  462 ;  People  v.  State  Treasurer,  or 
Bay  City  v.  State  Treasurer,  23  id.  499 ;  Hansen  v.  Vernon,  27  Iowa,  28 ;  overruled  in 
Stewart  v.  Polk,  80  Id.  9. 

«  Whiting  r.  The  Shebovgan  A  Fond  du  Lac  R.  R.  25  Wis.  196.197,209;  Sweet  ». 
Hurlbut,  51  Barb.  812 ;  Weti  River  Bridge  v.  Drx,  «  How.  (Curtis'  Cond.  U.  S.)  646,  cited 
in  26  Wis.  209,  to  sustain  view  of  public  use. 

'  The  right  of  the  State  to  renpilate  tolls  and  the  extent  of  the  power,  even  when  the 
Constitution  provides  expressly  for  it,  is  a  question  surrounded  with  many  difficulties. 
See  discussion  of  Potter  Act,  Law  Review,  October,  1874,  and  January,  1875. 

*  Redf.  13  Am.  Law  Reg.  500;  Redf.  on  Railroads,  vol.  2,  396. 
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for  steam  mills,  hotels  or  churches — ^mere  public  couveniences ;  that 
the  purpose  is  not  a  governmental  one,  as  it  is  not  the  duty  of  the  State 
to  provide  for  such  things ;  and  the  tendency  of  the  decisions  now  is 
against  the  mill  acts.^  Should  it  be  true  that  this  argument  is  unsound, 
the  real  groundwork  of  the  doctrine,  the  duty  of  the  State  to  pro- 
vide the  means  of  communication  by  highways,  is  not  touched  ;  and  it 
may  well  be  doubted  if  the  mill  acts  were  not  based  on  firm  ground 
at  the  time  they  originated.  When  the  use  of  steam  had  not  been  de- 
veloped to  its  present  vast  extent,  the  countr}'  was  sparsely  settled, 
the  roads  mere  paths,  and  communication  with  different  parts  of  the 
country  slow,  water-mills  to  grind  the  grain  into  flour  might  well  have 
been  considered  a  public  necessity,  and  the  State  might  well  exer- 
cise its  power  to  compel  the  owner  of  the  land  opposite  a  site  selected 
for  a  mill,  to  yield  it  upon  compensation  being  made. 

§  19.  Schools  and  Colleges^  Public  and  Private, — Taxation  for 
schools  and  colleges  is  fully  sustaine;^  as  a  public  purpose,  although 
there  may  be  grave  doubts  as  to  the  power  of  the  legislature  to  im- 
pose the  burden  of  supporting  a  school  upon  a  particular  locality.^ 
While  this  is  true  of  public  schools  or  colleges  under  the  control  of 
the  State,  private  schools,  whose  property  is  owned  by  individuals  or 
a  corporation,  cannot  be  aided  by  taxation.  The  incidental  benefits  re- 
sulting to  the  people  of  a  town  from  the  location  therein  of  any  pri- 
vate business  or  institution,  are  not  such  as  to  justify  the  exercise  of 
the  taxing  power.  The  interest  of  the  public  must  be  a  direct  public 
benefit  or  interest.' 

§  20.  Validity  of  Bounty  Acts. — At  an  early  day  it  was  held  that 
towns  have  no  authority  in  time  of  war,*  when  there  is  danger  of  hos- 
tile invasion,  to  raise  money  to  give  additional  wages  to  the  militia, 
and  for  other  purposes  of  defense.  It  is  the  duty  of  the  State  to  give 
the  protection  and  raise  the  money  necessary  from  the  people  of  the 
whole  State.'  The  bounty  acts,  during  the  late  war,  are  all  of  them 
concessions  of  this  principle ;  they  either  delegate  to  cities,  towns, 
townships  and  villages,  the  power  to  raise  taxes  for  the  purpose  of 
paying  boimties  to  volunteers  or  drafted  men,  or  they  validate  the 
action  of  those  subdivisions  of  the  State  previously  had  on  the 
subject. 

And  the  question  is  not,  Were  the  towns  authorized  to  act  ?  but. 


*  Cooleys  Const  Lim.  8d  ed.  586.  and  notes;  Redf.  18  Am.  Law  Reg.  497-499. 

*  Merrick  v.  Inhabitants  of  Amherst,  12  Allen,  600;  Marks  v.  Pardne,  87  Ind.  166; 
Gordon  «.  Comes,  47  N.  Y.  618. 

'  Cartis  v.  Whipple,  24  Wis.  850.  *  This  was  during  the  war  of  1812. 

*  Stetson  V.  Kempton,  18  Mass.  272. 
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Had  the  legislature  the  power  to  raise  taxes  for  such  a  purpose  ?  Was 
it  a  public  governmental  purpose  ? 

In  Booth  V.  Woodbury,  the  act  was  to  secure  the  votes  of  towns 
to  raise  money  to  assist  persons  drafted  under  the  act  of  Congress, 
either  by  paying  them  money  to  procure  commutation  of  service,  to 
procure  substitutes,  or  to  be  paid  to  them  or  their  families  should  they 
be  mustered  into  service.  The  basis  of  the  decision  was  that  every 
citizen  of  a  State  is  botmd  to  take  up  arms  in  defense  of  his  country ; 
the  selection  of  a  class  between  certain  ages  is  arbitrary  and  based  upon 
expediency  alone,  and  although  the  State  is  not  bound  to  aid  the 
United  States  in  raising  an  army  for  national  defense,  yet  the  general 
good  of  the  people  of  the  State  is  involved  in  the  maintenance  of  the 
general  government  to  such  an  extent  that  the  legislature  may  prop- 
erly act  for  the  promotion  of  this  general  good.  If  it  be  true  that  the 
legislature  cannot  tax  the  people  for  a  gratuity  where  no  possible 
public  benefit  would  be  produced,  yet  if  there  is  the  least  possibility 
that  tBe  gift  will  be  promotive  of  the  public  welfare,  it  becomes  a 
question  of  policy,  and  the  determination  of  the  legislature  is  conclu- 
sive. Bounties  are  similar  to  gifts  to  the  unfortunate  classes  of  society, 
as  the  indigent  blind,  the  deaf  and  dumb,  or  insane,  or  grants  of 
swords,  and  other  mementos  for  past  services,  involving  the  general 
good  indirectly  and  in  a  slight  degree,  but  which  are  frequently  made 
and  never  questioned.*  Distinctions  are  drawn  in  many  of  the  States 
as  to  the  period  when  the  bounty  is  paid.  While  the  quota  called  for 
is  not  filled  and  the  State  is  liable  to  draft,  it  is  said  that  the  pay- 
ment of  bounties  to  volunteers  exempts  the  State  from  a  burden  which 
is  common  to  all  its  citizens,  and  which  all  should  assist  in  paying.' 
But  when  a  person  has  been  drafted,  the  burden  which  before 
rested  upon  the  whole  State  has  been  transferred  in  the  mode  pre- 
scribed by  law  to  certain  individuals ;  they  owe  an  individual  duty  to 
the  State,  and  a  payment  to  such  person  is  for  his  own  benefit  and 
not  that  of  the  public.^  A  number  of  cases  hold  that  sums  of  money 
paid  by  individuals  for  substitutes  cannot  be  refunded ;  the  payment 
in  such  case  is  for  their  own  benefit,  not  for  the  public  relief.* 

A  distinction  is  drawn  in  the  repayment  of  sums  advanced  by  in- 
dividuals or  associations  for  bounties  to  volunteers,  to  prevent  the 


*  Booih  V.  Woodbnry,  82  Conn.  128 ;   Moulton  v.  Raymond,  60  Me.  121;  Broadhead 
V.  Milwaukee,  19  Wis.  624;  State  v,  Richland  Township,  20  Ohio,  N.  S.  862. 

<  Speer  v.  School  District,  50  Penn.  St.  150;  Ahl  v.  Green,  67  Id.  482;  State  v.  Col- 
lector, 2  Vroom,  180 ;  8.  o.  4  Id.  450 ;  Taylor  v.  Thompson,  42  IIL  9. 

*  Thomson  v,  Pittson,  69  Me.  645 ;   Taylor  v.  Thompson,  42  111.  9  ;  Shackford  v,  New- 
in^on,  46  N.  H.  415 ;  Kunkle  v.  Franklin,  18  Minn.  127. 

«  EeUy  V.  Marshall,  69  Penn.  St  819 ;  Freeland  v,  Hastings,  10  Allen,  670. 
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execation  of  an  impending  draft.  When  made  as  a  loan  to  the  town 
or  connty  on  the  faith  of  repayment,  the  act  authorizing  the  repay- 
ment is  yalid,^  bnt  when  made  by  individuals  on  their  own  account, 
and  not  on  the  credit  or  by  the  authority  of  the  municipality,  the  act 
is  invalid.*  ^'  To  direct  the  repayment  of  money  voluntarily  paid  by 
the  association  to  aid  its  own  members,  would  not  be  legislation ;  such 
an  act  would  be  unconstitutional  in  declaring  an  obligation  where 
none  previously  existed,  and  then  decreeing  payment  by  directing  the 
money  or  property  of  the  people  so  sequestered  to  make  payment ;  it 
would  much  more  resemble  an  imperial  rescript  than  constitutional 
legislation." » 

The  curative  power  of  subsequent  statutes  has  been  carried  to  its 
utmost  extent  in  some  of  these  cases.  A  town  voted  a  bounty  tax ; 
Grim  was  assessed  and  paid  under  protest,  and  brought  suit  to  recover 
the  tax  paid,  to  the  collector.  Afterward  the  legislature  passed  an  act 
validating  the  vote  of  the  town ;  it  was  held  that  if  the  legislature  has 
the  antecedent  power  to  authorize  a  tax,  it  can  cure  by  a  retroactive  law 
an  irregularity  or  want  of  authority  in  levying  it,  though  thereby  a 
right  of  action  which  had  been  vested  in  an  individual  should  be 
divested.* 

§  21.  Bounty  Acts^  when  Invalid. — These  cases  are  based  on  the 
theory  that  military  service  due  by  the  citizens  of  the  several  States  to 
the  United  States  is  an  individual  duty,  resting  upon  a  certain  class  of 
citizens,  and  that  the  State  has  no  constitutional  power  to  levy  an  in- 
voluntary tax  on  those  not  subject  to  military  duty.'  In  the  Kentucky 
cases  it  was  held  that  all  those  who  aided  in  procuring  the  passage  of 
the  act  to  authorize  the  issuing  of  bonds  to  be  paid  by  taxation,  to  re- 
fund the  bounties  paid  to  Volunteers,  were  bound ;  they  were  estopped 
by  their  acts  to  deny  the  constitutionality  of  the  act.  The  Wisconsin 
case  is  peculiar ;  Lent  was  mustered  into  the  service  of  the  United 
States  on  the  quota  of  Oshkosh,  Winnebago  county,  but  whether  upon 
that  of  the  city  or  town  of  that  name  is  not  clear.  The  treasurer  of  the 
city  of  Oshkosh  paid  Lent  the  bounty  of  $300,  believing  he  was  cred- 


'  Weistep  v.  Hale,  67  Penn.  St  474 ;  Hilbish  v.  Catherman,  64  Id.  164 ;  Johnson  v. 
Campbell,  49  111.  816 ;  Cass  Township  v.  Dillon,  16  Ohio,  N.  S.  670. 

^  Tyson  v.  School  Directors,  61  Penn.  St  9 ;  Miller  v.  Grandj,  13  Mich.  640 ;  Perkins 
V.  Milford,  59  Me.  816. 

'  Thompson,  J.,  in  61  Penn.  St  p.  22.  A  bounty  association  of  Halifax  township  raised 
money  by  voluntary  contribution  to  pay  boanties  to  volanteera  to  save  the  township  from 
draft,  at  a  meeting  at  which  the  president  had  stated  that  the  county  commissioners  had 
refused  to  levy  a  tax  for  such  purpose.  These  payments  were  oon^raed  as  loans  to  the 
township. 

*  Wiesenbnrg  School  Directors  v.  Grim,  67  Penn.  St  433. 

^  Fergoflon  v,  Landram,  1  Bush  (Ky.)  648 ;  a.  o.  6  Bush,  230 ;  State  «.  Tappan,  29  Wis.  672. 
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ited  to  the  city.  He  afterward  ascertained  that  Lent  was  credited  to  the 
town,  and  not  to  the  city  of  Oshkosh,  He  sued  the  town,  but  did  not 
recover.  An  act  of  1869  made  it  the  duty  of  the  judge  of  the  Tenth 
circuit  to  hear  and  determine  the  amount  paid  to  Lent,  with  interest 
thereon  at  seven  per  centum  to  December  1st,  1869,  and  costs  and 
expenses  incurred  in  the  matter  by  the  treasurer,  and  directed  the 
award  of  the  judge  to  be  filed  with  the  clerk  of  the  supervisors  of 
Winnebago  county,  who  was  to  deliver  it  to  the  town  derk  of  Oshkosh, 
and  it  was  made  his  duty  to  add  the  amount  of  the  award  to  other  taxes 
to  be  collected  in  that  town  for  1869,  and  the  treasurer  of  the  town  was 
directed  to  pay  it  over,  when  collected,  to  the  treasurer  of  the  city.  The 
court,  while  admitting  the  power  of  the  legislature  to  confer  on  counties 
and  towns  the  authority  to  raise  money  by  taxation,  to  pay  bounties, 
when  voluntarily  imposed  by  a  majority  of  the  citizens  thereof,  or  by 
consent  of  the  municipality,  evidenced  in  some  manner,  held  that  the 
legislature  could  not  compel  such  action  by  the  municipalities,  even  if 
there  was  a  moral  obligation  upon  the  town  to  pay  the  money.  But 
the  tendency  of  the  argument  of  the  court  is  to  show  that  the  obliga- 
tion to  perform  military  service  is  purely  an  individual  one. 
Commissioned  olBcers  are  not  included  in  the  bounty  acts.^ 

§  22.  Drainage  and  Levee  Cases. — Some  of  the  cases  hold  that 
ttie  purpose  of  reclaiming  large  tracts  of  swamp  or  marsh  land,  so  as 
to  fit  them  for  cultivation,  is  a  public  purpose,  for  which  the  right  of 
eminent  domain  and  taxation  may  be  exercised,  and  tihat  it  is  the  pre- 
rogative of  the  legislature  to  decide  whether  a  scheme  of  improve- 
ment of  this  character  is  of  such  public  utility  as  to  justify  a  resort  to 
the  exercise  of  these  powers ; '  while  others  hold  that  a  tax  cannot  be 
levied  upon  any  portion  of  the  public,  for  the  construction  of  a  drain 
which  merely  benefits  the  land ;  even  the  owner  of  the  land  benefited 
cannot  be  taxed  to  improve  it ;  he  must  be  left  to  improve  it  or  not  as 
he  may  choose.  Public  considerations,  such  as  draining  for  the  pur- 
poses of  health,  must  be  involved  to  justify  such  legislation.^  In 
Kentucky,  where  no  question  of  health  was  involved,  it  was  said  to  be 
an  appropriation  of  private  property  to  use  of  private  individuals,  a  case 
of  palpable  and  flagrant  inequality  in  the  burden  imposed.*    Within 


1  Shackford  v.  Newiogton,  46  K.  H.  415. 

«  Tide-waier  Co.  ».  Cortar,  18  N.  J,  Eq.  (S  C.  E.  Green),  618,  521 ;  Egyptian  Levee 
Co.  V.  Hardin,  27  Mo.  496  ;  Daily  v.  Swope,  47  Miss.  867 ;  ilcorn  v.  Hamer,  88  Id.  662; 
People  V.  Neaping.  27  N,  Y.  806. 

<  People  V.  Supervisors  of  Saginaw,  26  Micb.  22 ;  Anderson  v.  Kerns  Drainage  Co.  14 
Ind.  199,  202 ;  Reeves  v.  Wood  Co.  8  Ohio,  N.  S.  888.  An  act  for  laying  ont  dnSis,  with- 
out limiting  it  to  cases  in  which  public  good  requires,  it  is  invalid  as  being  for  a  private  use. 

*  Cypress  Pond  Dndning  Co.  v.  Hooper,  2  Mete  (Ky.)  860. 
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the  boundary  affected,  there  were  14,621  acres  owned  by  sixty-eight 
persons ;  thirty-four  persons,  owning  5,975  acres,  had  no  agency  in 
procuring  the  act,  which  allowed  a  tax  not  exceeding  twenty-five 
cents  per  acre,  to  be  levied.  The  removal  of  dams,  to  allow  stagnant 
and  offensive  water  to  flow  off,  to  promote  the  health  of  a  district  of 
country,  is  a  public  purpose.* 

§  23.  Purpose  Private. — The  cases  of  railroads,  canals,  bridges^ 
sdiools,  bounties  and  drainage  are  types  of  the  public  purpose  which 
authorizes  taxation.  A  clearer  idea  may  be  obtained  by  examining  the 
cases  where  the  purpose  has  been  held  a  private  one.  By  act  of  Con- 
gress, certain  portions  of  the  moneys  of  the  United  States  were 
deposited  with  the  States.  The  State  of  Maine  distributed  the: 
amount  received  as  her  share  among  the  towns  of  the  State,  ^^tob& 
loaned  Ofi  ample  eecuriiy^  or  to  be  diepoeed  of  in  the  eame  mamier  as- 
moneys  raised  hy  taxdtion.^^  The  town  of  Biddeford  distributed  the 
amount  coming  to  that  town  among  "  the  inhabitants  of  the  towny  ac- 
cording tofdmilies.^^  It  was  held  that  the  town  had  no  right  to  give 
away  money  collected  of  the  inhabitants  by  taxation.'  The  inhabr- 
itants  of  the  town  of  Jay,  at  a  meeting  held  for  that  purpose,  deter- 
mined to  loan  the  credit  of  the  town  to  Messrs.  Hutchins  &  Lane^ 
upon  condition  that  they  would  move  their  new  saw-mill  and  box 
factory  from  Livermore  Falls  to  Jay  Bridge,  and  put  in  operation  one 
run  of  stones  for  grinding  meal.  The  amount  to  be  loaned  was 
$10,000  in  bonds  of  the  town.  The  legislature  of  Maine  gave  the 
town  authority  to  make  the  loan  for  the  encouragement  of  manufac- 
turing in  the  town.'  The  act  was  declared  void,  the  purpose  being  a 
private  one.  '^  If  there  is  any  proposition  about  which  there  is  entire 
and  uniform  weight  of  judicial  authority,  it  is  that  taxes  are  to  be 
imposed  for  the  use  of  the  people  of  the  State  in  the  varied  and 
manifold  purposes  of  government,  and  not  for  private  objects,  or  the 
special  benefit  of  individuals.  Taxation  originates  from  and  is  im- 
posed by  and  for  the  State.  The  town  of  Jay  stands  in  the  same  re- 
lation to  this  new  null,  as  to  all  others,  so  far  as  regards  any  public 
benefit  to  be  derived  therefrom.  The  timber  of  the  inhabitants  ia 
sawed  at  the  usual  compensation;  their  grists  are  ground  for  the 
same  customary  tolls  as  those  of  others.  All  labor  conduces  to  the 
public  benefit ;  but  because  all  labor,  all  productive  industry,  con- 
duces to  the  public  benefit,  does  it  follow  that  the  people  are  to  be 


1  MUIot  t.  Craig,  8  StocK  (N.  J.)  175  ;  Talbot  v.  Hadaon,  16  Gray,  417  ;  P'mgley  v. 
Boston,  100  Mass.  544;  Sessions  v.  CrualdltoD,  20  Ohio,  N.  S.  849. 

'  Hooper  v.  Emery,  14  Me.  879.  '  Allen  v.  Inhabitants  of  Jay,  60  Me.  124. 
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taxed  for  the  benefit  of  one  man,  or  of  one  special  kind  of  manu- 
facturing ?  The  sailor,  the  farmer,  the  mechanic,  the  lumberman,  are 
equally  entitled  to  the  aid  of  coerced  loans,  to  enable  them  to  carry  on 
their  business,  wiih  Messrs.  Hutchins  &  Lane.  Our  government  is 
^ased  on  equality  of  right.  The  State  cannot  discriminate  among  oo- 
•cupations,  for  a  discrimination  in  favor  of  one  is  a  discrimination  ad- 
verse to  all  others."  ^ 

§  24.  Other  Cases  of  Private  Purpose. — In  Wisconsin,  the  city 
vcouncil  of  Milwaukee  exempted  a  hotel  from  taxation  for  the  years 
1856  and  1857,  in  view  of  the  great  public  benefit  which  the  construe- 
4AovL  of  the  hotel  would  be  to  the  city.  It  was  held  void ;  ^  as  was  an 
act  of  the  legislature  authorizing  the  town  of  Jefferson  to  raise  $5,000 
in  aid  of  the  Jeffersonian  Liberal  Institute,  whose  property  was 
owned  by  an  incorporated  company.*  Where  bonds  of  the  city  were 
given  to  aid  in  the  erection  of  buildings  at  or  near  lola,  Kansas,  to  be 
used  in  manufacturing  Z.  King's  patent  bridges,  and  as  a  foundry  and 
iron  ivorks,  the  act  was  declared  void,  the  court  saying,  ^^  Taxation  is  a 
mode  of  raising  money  for  public  purposes ;  when  it  is  prostituted  to 
objects  in  no  way  connected  with  the  public  interest,  such  as  the  es- 
tablishment of  a  bridge,  manufactory  or  foundry  owned  by  private 
individuals,  it  ceases  to  be  taxation  and  becomes  oppression."  ^ 

And  where  a  foreign  insurance  company  had  complied  with  all  the 
terms  which  the  laws  of  the  State  imposed  on  such  companies,  afterward 
an  act  was  passed,  requiring  the  agencies  of  such  companies  to  pay 
two  per  cent,  of  all  their  receipts  to  the  Philadelphia  Ajssociation  for 
Belief  of  Disabled  Firemen,  and  to  give  bond  for  its  payment.  The 
Soyal  Insurance  Company,  of  Liverpool,  gave  the  bond ;  action  was 
brought  on  the  bond.  The  court  held  it  could  not  be  maintained  ;  the 
legislature  has  the  taxing  power ;  this  is  not  a  tax ;  ^^  it  is  simply  a 
decree  that  one  class  of  men  shall  pay  to  others  a  share  of  the  profits 
of  their  business."  •  Soon  after  the  great  fire  in  Boston,  in  November, 
1872,  an  act  of  the  legislature  of  Massachusetts  authorized  the  city  to 
issue  bonds  not  exceeding  $20,000,000,  at  five  per  cent,  interest,  when 
payable  in  gold,  or  six  per  cent,  if  payable  in  currency,  the  proceeds 
of  these  bonds  to  be  loaned  to  the  owners  of  land  in  the  burnt  dis- 
trict, whose  buildings  had  been  destroyed  by  the  great  fire.    Com- 


>  Appleton,  J.,  in  Allen  v.  Inhabitants  of  Jay,  60  Me.  124. 
<  Weeks  v.  Milwaukee,  10  Wis.  242,  263. 
»  Curtis  V.  Whipple,  24  Wis.  850,  864,  355. 

*  Nat.  Bank  of  Cleyeland  v.  City  of  lola,  9  Kans.  689 ;  8.  o.  as  Topeka  v.  Loan  Asso- 
4aation,  20  Wall.  666. 

*  Philadelphia  Asso.  etc.  v.  Wood,  89  Penn.  St.  78,  83. 
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missioners  were  appointed  to  manage  the  loan,  and  were  required  to 
take  a  first  mortgage  upon  the  land,  at  lees  than  three-fourths  its 
Tslne,  as  security  for  the  money  adyanced,  at  seyen  per  cent,  interest. 
It  was  held  yoid.^  And  in  a  late  case  in  Maine,  a  corporation  en- 
gaged in  the  manufacture  of  brick  was  declared  to  be  for  a  priyate 
purpose,  and  one  for  which  the  inhabitants  of  a  town  could  not  be  in- 
directly taxed,  by  exempting  the  buildings,  machineiy  and  capital 
used  and  employed  in  such  business.' 

A  corporation  was  created  to  unload  and  moye  freight  in  Memphis, 
and  authorized  to  take  priyate  property  for  its  purpose ;  the  use  for 
which  such  property  was  to  be  taken  was  held  to  be  private,  the  court 
•drawing  the  distinction  between  a  public  use  and  a  public  conyenienoe.*. 

§  25.  When  Purpose  PvblU>—4Dhen  Private. — ^In  the  cases  of  the 
saw-mill,  hotel,  iron  foundry,  and  brick  company,  the  property  was  not 
only  owned  by  private  individuals,  but  was  managed  and  controlled 
wholly  by  its  private  owners ;  so  in  the  case  of  the  freight  company, 
the  State  had  no  direct  control  over  its  property  and  received  no  di- 
rect benefit.  It  is  true  it  would  receiye  an  indirect  or  incidental  benefit, 
but  that  it  receiyes  from  all  productiye  industry.  And  in  the  Boston 
«ase  the  benefit  was  incidental ;  while  in  the  cases  of  roads,*  railroads, 
canals,  schools,  bounties,  and  drainage  for  health,  the  benefit  deriyed  is 
direct  to  all  the  people  of  the  State.  The  construction  of  these  works, 
or  the  doing  of  these  acts,  is  a  duty  of  the  State  to  all  the  people  of 
the  State.  The  purpose,  the  o})ject,  is  governmental,  although  inci- 
dentally individuals  may  be  benefited.  In  the  cases  declared  to  be 
for  a  priyate  purpose,  the  object  of  the  act  was  the  benefit  of  indi- 
yiduals,  although  incidentally  the  public  was  benefited. 

Taxes  may  be  imposed  for  roads  of  all  kinds,  canals,  and  bridges, 
that  there  may  be  facilities  for  transportation  of  freight  and  for  trayel ; 
for  public  schools  or  colleges,  that  the  people  may  be  educated ;  for  pub- 
lic libraries,  that  their  means  of  improyement  may  be  increased ;  for  the 
poor,  the  dumb,  the  blind,  the  insane,  lest  they  suffer  from  want ;  for 


'  This  case  is  on  the  provision  of  the  Constitntion  of  MASsachnsetts,  that  the  power  of 
taxation  shall  be  exercised  only  *'  for  the  public  service,  in  the  necessary  defense  and 
support  of  the  government  of  said  commonwealth,  and  the  protection  and  preservation  of 
the  subjects  thereof."  Am.  Law  Review,  Jaly  No.  1875,  p.  766,  and  111  Mass.  478.  Bat 
the  Constitution  only  asserts  a  principle  of  the  essence  of  nree  government.  See  also  Jen- 
Mds  v.  Andover,  103  Mass.  94 ;  13  Am.  Law.  Reg.  493, 494 :  Lowell  v.  Boston,  111  Mass.464. 

*  Brick  Co.  v.  Inhabitants  of  Brewer,  14  Am.  Law  Reg.  (Dec.  No.)  735. 

*  Memphis  Freight  Co.  tr.  Memphis,  4  Cold.  (Tenn.)  419,  425 ;  see,  also,  Tyler  «. 
Beacher,  44  Vt.  656. 

^  The  extent  of  th^  control  of  the  State  may  be  a  matter  of  debate,  bnt  that  there  la 
the  power  inherent  in  the  State  to  control  corporations  on  whose  behalf  the  right  of  emi- 
nent domain  is  exercised,  wonld  seem  to  be  plain  law. 
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the  police  of  the  State,  in  regoktionB  for  the  preservation  of  health  or 
the  detection  of  crime ;  for  courts  of  law,  that  individual  rights  msj 
be  protected  and  enforced,  and  that  crime,  when  detected,  maj  re- 
ceive its  fitting  punishment ;  for  the  preservation  of  peace  and  the 
protection  of  the  country  from  foreign  enemies;  to  aid,  encourage 
and  stimulate  commerce,  domestic  and  foreign,  by  the  establishment 
of  mints,  postal  system,  and  maintaining  navies  to  keep  open  the 
highway  of  nations ;  to  encourage  citizens  in  the  defepse  of  their 
country,  by  suitable  rewards  and  mementoes  for  past  services  in  time& 
of  war,  or  by  bouuties  for  enlistment  for  future  services ;  and  for  the 
promotion  of  the  arts  and  sciences.^  For  all  these  matters  taxes  may 
be  imposed;  the  purpose  is  public ;  the  object  is  goyemmental;  the 
money  raised  and  property  purchased  is  held  by  the  agents  of  the 
State  for  the  State.  The  object  is  so  to  regulate  the  State  that  all  its 
citizens  may  enjoy  their  lives,  liberty  and  property,  and  pursue  their 
happiness  according  to  the  dictates  of  their  own  reason.  On  the  other 
hand,  where  the  purpose  is  to  establish  a  saw-mill,  a  brick  company, 
an  iron  foundry,  a  hotel,  or  to  support  disabled  firemen  by  forced  con- 
tributions from  one  dass  of  persons  exclusively,  the  object  is  not  gov- 
ernmental ;  it  is  to  promote  primarily  the  interests  of  individuals. 
The  convenience  of  the  public  may  be  promoted,  but  the  property  is 
that  of  the  individual,  who  may  use  it  as  he  thinks  proper,  independ- 
ent of  any  special  public  control.  When  the  facts  of  a  case  show  the 
act  to  come  within  the  first  class,  it  is  valid ;  when  it  clearly  comes 
within  the  latter,  the  courts  whose  province  it  is  to  decide  whether 
the  purpose  be  public  or  'private  will  declare  it  void.*  The  only  ex- 
ception to  the  rule  is  the  case  of  a  theater  company,  incorporated  with 
powers  to  build  a  theater  and  to  take  fire  and  marine  insurance  risks. 
An  act  of  the  legislature,  causing  a  municipal  subscription  to  the 
stock  of  this  company,  was  held  valid,  on  the  ground  that  ^^  it  would 
contribute  to  the  wealth  and  embellishment,  and  afford  a  place  of  re- 
laxation and  amusement,  and  would  tend  to  correct  and  enlighten  the 


>  Brick  Co.  v.  Inhabitants  of  Brewer,  14  Am.  Law  Reg.  (Dec.  No.)  785 ;  Sharpless  v. 
Mayor  of  PhUadelphia,  21  Penn.  St.  U1, 169, 170. 

'  See  Hitchcock  o.  St.  Lonls,  49  Mo.  484.  Donations  to  an  orphan  asylnm  not  under 
the  control  of  the  city,  a  private  purpote,  Jndffe  Redfield's  note  to  Allen  v.  Inhabitants 
of  Jay,  18  Am.  Law  Vieg.  497,  600 ;  what  is  poolic  use,  Sedfifwick  Stat  and  Const.  Law 
(2d  ed.)  446-460,  note  a  ;  especially  gas  company,  Bloomfield  Gaslight  Co.  v.  Blch«rd> 
son,  68  Barb.  487;  sewerage  of  a  city,  Hildreth  v,  LoweU,  11  Gray,  846;  aqueduct 
and  water-works  companies  for  supply  of  cities  with  water,  Reddall  «.  Brvan,  14  Md. 
444 ;  Barden  v.  Stein,  27  Ala.  104 ;  Lombard  «.  Steavens,  4  Cosh.  60 ;  Mayor,  etc.  v. 
Bailey,  2  Denio,  462  ;  park  or  highway  for  pleasure.  Matter  of  Central  Park,  68  Barb. 
282;  In  re  Mount  Washington  R.  R.  86  N.  H.  184;  all  of  these  held  to  be  for 
public  use. 
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morals  of  the  citizens."  *  This  case  is  adverse  to  the  whole  current  of 
authority  on  the  subject.  There  was  a  failure  of  crops  in  Ejmsas ;  the 
legislature  authorized  the  towns  to  raise  money  for  the  purpose  of 
proTiding  destitute  citizens  of  such  towns  with  provisions,  and  grain 
for  seed  and  feed.  It  was  held  that  the  purpose  was  not  public.  It 
was  not  for  the  benefit  of  the  indigent,  but  of  those  who  have  fields  to 
till  and  stock  to  care  for.' 


I  First  MuDicipalUy  «.  New  Orleans  Theater  Co.  2  Rob.  (La.)  209. 
*  State  V.  Oeawkee,  H  Kani.  418. 


OHAPTEE  III. 

LIMITATIONS  ON  IMPOSmON  OF  LOCAL  TAXATION. 

§  26.  JE quality  in  the  Burden  of  Taxation.— The  first  of  the 
maxims  of  Adam  Smith  on  the  subject  of  taxation  is,  ^^  The  subjects 
of  every  State  ought  to  contribute  to  the  support  of  the  government, 
as  nearly  as  possible,  in  proportion  to  their  respective  abilities ;"  that 
is,  in  proportion  to  the  revenues  they  enjoy  under  the  protection  of 
the  State.  In  the  observation  or  neglect  of  this  maxim,  consists  what 
is  called  the  equality  or  inequality  of  taxation.^  Absolute  equality  is 
not  contemplated  by  these  writers ;  it  is  to  be  ^^as  nea/r  aspossihle;  " 
and  the  courts,  while  they  have  regarded  any  attempt  to  practice  ab- 
solute equality  as  Utopian,  have  at  the  same  time  recognized  the 
principle  stated  by  these  writers,  and  have  endeavored  to  enforce  a 
practical  equality.^  It  is  not  in  the  power  of  the  legislature,  under 
the  guise  of  taxation,  to  give  the  property  of  A.  to  B.,  or  to  impose 
the  whole  burden  of  a  tax  for  the  State  upon  one  person  or  upon  one 
county.  Such  absolute,  arbitrary  powers  have  no  place  in  a  govern- 
ment regulated  by  law. 

In  local  taxation,  there  must  be  some  benefit  to  the  people  of  the 
locality  not  common  to  all  the  people  of  the  State ;  if  it  be  for  a  town 
or  county  it  must  be  for  a  purpose  common  to  the  people  of  the  town 
or  county,  and  of  peculiar  benefit  to  them.  The  limits  of  this  princi- 
ple will  be  examined  in  this  chapter. 

§  27.  Nature  of  Subdivisions  of  a  State^  and  of  the  Tax  im- 
posed on  them. — The  subdivision  of  the  State  into  counties,  cities  and 
towns  is  a  question  of  policy,  to  be  determined  by  the  legislature. 
These  municipal  corporations,  which  exist  only  for  public  purposes, 
may  be  altered,  modified  or  abolished  at  pleasure,  as  they  are  but  part& 
of  the  machinery  employed  to  carry  on  the  afEairs  of  the  State,  over 
which,  and  their  rights  and  effects,  the  State  may  exercise  a  general 


1  Smith's  Wealth  of  Nations,  2;  MiU*8  Pol.  Economy,  870->872;  Walker's  Science  of 
Wealth,  886. 

*  See  State  v.  Township  Committee  of  Readington,  86  N.  J.  L.  66.  "An  aoequal 
assessment  is  coofiscation,  not  taxation."  Robertson,  J.,  in  Lexington  r.  McQuillan's- 
Heirs»  9  Dana,  518;  RapaUo,  J.,  in  Gordon  v.  Comes,  47  N.  T.  612,  618. 
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saperintendence  and  control ;  in  their  franchiseB  they  have  no  vested 
rights.^  They  are  local  govemmentB ;  and  many  of  the  duties  which 
wonld  otherwise  deyolve  on  the  State  are  performed  by  these  local  gov- 
ernments, such  as  the  making  of  highways  and  bridges,  the  erection  of 
school  houses  and  defraying  the  expenses  of  conducting  schools,  the 
erection  of  court  houses  and  jails,  the  administration  of  the  local  gov- 
ernment, and  the  construction  of  sewers  and  water-works.  These  mat- 
ters it  is  primarily  the  duty  of  the  State  to  provide  for ;  they  are  for  a 
public  or  governmental  purpose ;  but  the  counties,  towns  or  cities  re-^ 
cei  ve  a  benefit  from  these  things  beyond  that  enjoyed  by  the  people  of 
the  State  generally,  and  it  is  not  deemed  a  violation  of  the  principle  of 
equality  to  impose  the  burden  upon  the  localities  benefited.  A  road 
or  a  school  in  a  county  is  of  some  benefit  to  all  the  people  of  a  State ; 
all  are  privileged  to  travel  the  road ;  all  are  benefited  by  the  educa- 
tion of  the  people  of  the  State ;  but  the  people  of  the  county,  who 
are  compelled  constantly  to  travel  the  road,  and  whose  children  attend 
the  school,  receive  a  direct  benefit  from  the  road  and  school,  which 
makes  it  appropriate  that  they  should  bear  the  burden  of  providing 
for  such  things  by  their  contribution  in  the  form  of  a  tax.^ 

§  28.  New  York  Cases^  as  to  Power  of  ApporHownient — ^We 
have  heretofore  alluded  to  the  opinions  of  Judges  Marshall  and  Bug- 
gies, which  have  been  relied  upon  to  sustain  the  proposition  that  the 
taxing  power  is  unlimited  as  to  the  purposes  for  which  a  tax  may  be 
imposed  by  the  legislature.'  Tbi^  opinion  of  Judge  Buggies  has 
been  relied  upon  to  sustain  aqptiber  proposition,  that  the  power  of  ap- 
portioning taxation,  or  of  designating  the  objects,  persons,  or  localities 
upon  whom  the  burden  shall  be  imposed,  is  equally  unlimited.  Un- 
doubtedly the  two  are  inseparable ;  the  apportionment  is  but  a  branch 
of  the  taxing  power,  and  there  can  be  no  more  limit  in  selecting  the 
objects  than  in  determining  the  purposes  for  which  taxes  shall  be 
raised.  Thomas  v.  Leland  ^  is  the  earliest  case.  '  The  canal  commis- 
sioners had  fixed  upon  Whitesboro  as  the  point  at  which  the  Chenango 
canal  should  connect  with  the  Great  Western  canal ;  several  individ- 
uals entered  into  bond  in  the  sum  of  $38,615  to  the  treasurer  of  the 
canal  fund,  that  being  the  amount  of  the  estimated  costs  of  extending 
the  canal  to  Utica.  The  legislature  authorized  the  canal  to  be  carried 
to  that  point,  and  directed  a  tax  to  be  levied  on  the  owners  of  real 


>  People  V.  Mayor  of  Chicago,  51  111.  17;  People  v.  flag^,  Church,  J.,  46  N.  T.  405. 

*  Washington  Ayenne,  69  Penn.  St.  358 ;  Agnew,  J.,  pp.  858-360 ;  Merrick  v.  Inhabit- 
anta  of  Amherbt,  12  Allen,  600. 

'  Aviie,  g  12.  «  Thomas  v.  Leland,  24  Wend.  65. 
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estate  in  TJtica,  to  refund  the  amonnt  of  the  bond.  The  act  was  sus- 
tained, on  the  principle  of  local  benefit,  the  same  as  a  tax  to  support 
the  poor,  establish  schools,  build  bridges  or  work  the  highways.*  It 
was  thought  that  the  fact  that  an  individual  should  volunteer  to 
secure  a  sum  of  money,  in  itself  properly  leviable  as  a  tax,  would 
not  preclude  the  legislature  from  resorting  by  way  of  a  tax  to  those 
who  are  primarily  and  more  justly  liable.  People  «.  Mayor  of  Brook- 
lyn '  decides  that  the  taxing  districts  need  not  be  coextensive  with  any 
territorial  division  of  the  State,  but  may  be  confined  to  the  district 
benefited.  ^^  But  there  never  was  any  foundation  for  the  saying  that 
local  taxation  must  necessarily  be  limited  by  or  co-extensive  with  any 
previously  established  district.  It  is  wrong  that  a  few  should  be 
taxed  for  the  benefit  of  the  whole ;  and  it  is  equally  wrong  that  the 
whole  should  be  taxed  for  the  benefit  of  a  few.  No  one  town  ought 
to  be  taxed  exclusively  for  the  payment  of  county  expenses ;  and  no 
county  should  be  taxed  for  the  expenses  incurred  for  the  benefit  of  a 
single  town.  The  same  principle  of  justice  requires  that,  where  tax- 
ation for  any  local  object  benefits  only  a  portion  of  a  city  or  town, 
that  portion  only  should  bear  the  burden.  *  *  *  The  same  prin- 
ciple of  apportionment  has  been  applied  to  bridges  and  turnpike  roads. 
The  money  paid  for  their  construction  and  maintenance  is  re-imbursed 
by  means  of  tolls.  Tolls  are  delegated  taxation ;  and  this  taxation  is 
charged  and  apportioned  upon  those  only  who  derive  a  benefit  from 
the  original  expenditure,'  and  in  proportion  to  that  benefit." »  In 
Brewster  v.  City  of  Syracuse,*  a  sewer  was  constructed  for  a  city ;  the 
charter  limited  the  amount  to  be  paid  to  the  contract  price ;  an  act  of  the 
legislature  authorized  an  additional  amount  to  be  paid  the  contractor, 
to  be  raised  by  a  tax  upon  the  city.  This  act  was  held  valid,  on  the 
principle  "  that  it  was  a  part  of  the  legitimate  exercise  of  the  State's 
power  of  taxation  to  ascertain,  subject  to  no  judicial  review,  the  pub- 
lic burdens  to  be  borne  and  the  persons  or  classes  of  persons  who  were 
to  bear  them," '  and  in  the  exercise  of  this  discretion  the  legislature 
had  imposed  this  burden  on  the  citizens  interested  in  the  improve- 
ment, who  in  justice  ought  to  bear  it.  Guilford  v.  Supervisors  of 
Chenango  County*  was  a  case  where  Cornell  and  Clark,  commissioners 
of  highways,  prosecuted  a  suit  by  the  direction  of  the  voters  of  the 
town,  and  were  defeated  and  compelled  to  pay  the  costs  and  expenses 


'  24  Wend.  69.  »  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  419. 

■  Rnggles,  J.,  in  People  v.  Mayor  of  Brooklyn,  4  N".  T.  480,  431. 

*  Brewster  r.  Syracuse,  19  N.  Y.  116.  *  Johnson,  J.,  lb.  118. 

*  Guilford  v.  Supervisors  of  Cheoango  County,  18  N.  Y.  148. 
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thereof ;  they  brought  snit  for  the  amount  against  the  town,  and  were 
defeated ;  the  legislature  passed  an  act  directing  their  claim  to  be 
submitted  to  the  electors  at  a  town  meeting,  the  decision  to  be  final  and 
conclusive ;  upon  such  submission  it  was  rejected ;  afterward  an  act 
was  passed  authorizing  commissioners  to  determine  and  award  the 
amount  paid  and  expended  by  Cornell  and  Clark,  and  directing  the 
board  of  supervisors  of  the  county  to  assess  the  amount  awarded  upon 
the  taxable  property  of  the  town,  and  cause  it  to  be  collected  and  paid 
in  satisfaction  of  the  daim.  The  act  was  held  valid.  Denio,  J. :  ^ 
^  The  legislature  is  not  confined,  in  its  appropriation  of  the  public 
moneys,  or  of  the  sums  raised  by  taxation  in  favor  of  individuals,  to 
cases  in  which  a  legal  demand  exists  against  the  State.  It  can  thus 
recognize  claims  foundedin  equity  and  justice  in  the  largest  sense  of 
these  terms,  or  in  gratitude  or  charity."  Gordon  v.  Comes '  was  the 
establishment  of  a  normal  school  in  die  village  of  Brockport,  under  an 
act  by  which  the  village  furnished  the  land  and  buildings,  and  furni- 
ture to  a  specified  amount,  for  which  the  village  was  taxed.  The  ex- 
penses of  conducting  the  school  were  borne  by  the  State ;  there  was  a 
grammar  school  attached,  free  to  all  the  children  of  the  village ;  the 
normal  scholars  were  selected  by  the  superintendent  of  public  instruc- 
tion from  every  part  of  the  State.  ^'  The  establishment  of  the  school 
may  well  have  been  deemed  by  the  legislature  a  benefit  to  the  locali- 
ty, as  well  as  the  State  at  large,  and  the  furnishing  of  the  land  and 
buildings  and  furniture  by  the  village  may  have  been  considered  no 
more  than  its  just  contribution  toward  such  benefit."  ' 

§  29.  Principle  of  the  New  Tark  Cases. — All  of  these  cases'recog- 
nize  the  principle  of  special  benefit  to  the  locality  upon  whose  inhab- 
itants the  tax  is  imposed ;  first,  that  of  a  canal  terminating  at  the  city ; 
second,  local  assessment  for  paving  and  grading  streets ;  third,  sewer 
for  a  city ;  fourth,  that  of  money  laid  out  and  expended  at  the 
instance  of  the  town,  which  created  a  moral  if  not  a  legal  obligation 
upon  them  to  pay ;  and  fifth,  a  case  of  a  school,  in  which  the  pro- 
vision for  the  grammar  school  at  least  was  for  the  direct  benefit  of  the 
inhabitants  of  the  village  taxed.  This  is  the  view  taken  of  these 
cases  by  Rapallo,  J.,^  in  the  last  case.  He  says :  '^  It  would  be  going 
too  far  to  deny  that  the  provisions  of  the  Constitution,  which  declare 
that  no  person  shall  be  deprived  of  property  without  due  process  of 
law,  and  that  private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation,  would  afford  protection  to  the  citizen  against 


»  18  N.  T.  149.  »  Gordon  v.  Comes,  47  N.  Y.  608. 

*  RapaUo,  J.,  Id.  618.  «  lb.  612. 
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impositioiiB  made  nominaUy  in  the  form  of  taxes,  but  which  were  in 
fact  forced  levies  upon  individoals,  or  confiscations  of  private  proper- 
ty' ;  as  for  instance,  if  the  general  expenses  of  the  government  of  the 
State,  or  of  one  of  its  municipal  divisions,  should  be  levied  upon  the 
property  of  an  individual  or  a  set  of  individuals,  or  perhaps  a  partic- 
ular district.  Cases  of  this  description  might  be  imagined  in  which 
an  act  would  fall  within  the  express  prohibitions  of  the  Constitution. 
But  to  raise  the  constitutional  question  would  require  an  extreme 
case,  where  no  apportionment  of  the  tax  with  reference  to  benefit 
should  be  attempted  and  no  discretion  on  the  subject  exercised,  but 
one  set  of  individuals  or  one  district  should  be  confessedly  and  arbi- 
trarily required  to  pay  for  benefits  conferred  upon  others  who  bore 
no  proportion  of  the  burden." 

§  30.  Cases  in  other  States  simila/r. — The  same  principle  is  con- 
tained in  the  decisions  of  other  States.  In  Illinois,  commissioners 
were  appointed  to  levy  a  special  tax  on  property  in  Bockf  ord  precinct, 
to  repair  and  maintain  a  bridge  across  Rockford  river,  at  Rockford.^ 
In  California,  where  the  charter  of  a  city  limited  the  debt  of  the  city 
to  $50,000,  an  act  of  the  legislature  appointing  persons  to  examine 
claims  against  the  city,  and  providing  the  means  of  funding  the  debt 
thus  ascertained,  though  in  excess  of  $50,000,  was  held  valid.^  In 
the  same  State,  an  act  of  the  legislature,  creating  a  new  county  out 
of  the  limits  of  an  old  one,  ascertained  the  amount  of  indebtedness  to 
be  assumed  by  the  new  county,  but  did  not  provide  for  the  payment 
of  interest.  The  principal  was  paid  to  the  assignee  ojf  the  debt,  and 
a  subsequent  act  provided  for  the  payment  of  interest  to  the  assignee. 
This  latter  act  was  held  a  valid  exercise  of  the  taxing  power ;  the 
money  was  raised  for  a  county  purpose,  and  there  was  a  moral  obliga- 
tion on  the  county  to  pay  the  interest.^  In  Pennsylvania,  an  act  of  the 
legislature  appointed  a  commission  to  erect  a  bridge  over  the  Schuyl- 
kill at  Philadelphia,  and  to  create  a  loan  for  that  purpose,  and  required 
the  council  of  the  city  of  Philadelphia  to  provide  for  the  payment 
of  the  loan  and  interest  by  a  tax  on  the  inhabitants  of  the  city  and 
county  of  Philadelphia.*  Judge  Bead,  delivering  the  opinion  of  the 
court,  says :     "  The  legislature  could  undoubtedly  build  this  bridge 


1  Shaw  V.  Dennis,  5  Gil  (111.)  405,  citing  Tbomas  v.  Leland,  24  Wend.  66. 

'  Blandiog  v.  Burr,  13  CaL  848,  citing  24  Wend.  65,  and  18  N.  T.  (8  Kern.)  143. 

^  Beals  V.  Amador  Co.  8 A  Cal.  624,  citing  the  same  cases  as  13  Cal.  848 ;  Hampshire  v. 
Franklin,  16  Mass.  88.  In  the  creation  of  a  new  connty,  the  old  conoty  succeeds  to  all 
rights  of  property  and  obligations ;  after  the  division,  such  rights  cannot  be  divested  by 
a  subsequent  act,  without  cousent  of  the  old  county. 

*  City  of  Philadelphia  v.  Field  et  al,  58  Penn.  St.  820,  825. 
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• 

over  a  navigable  river  at  South  street,  and  pay  for  it  by  moneys  pro- 
ceeding from  loans  or  taxes,  and  in  doing  it  they  might  employ  com- 
miflsioneiB  to  erect  it.  It  is  one  step  further  to  impose  the  cost  of 
erection  on  the  city  and  county  through  which  the  river  passes  and 
empties  itself  into  the  Delaware,  and  across  which  the  bridge  is 
thrown,  connecting  the  east  and  west  banks  of  the  Schuylkill  upon 
which  Philadelphia  is  built.  It  becomes,  in  fact,  a  bridge  of  neces- 
sity, connecting  two  growing  portions  of  the  city,  and  forming  a  part 
of  a  continuous  highway  from  the  Delaware  to  the  remotest  parts  of 
West  Philadelphia.  The  city  has  an  area  of  one  hundred  and  thirty 
square  miles,  800,000  souls,  and  the  question  is,  cannot  the  State  plac^ 
the  cost  of  this  great  public  improvement  upon  a  locality  and  a  popu- 
lation directly  benefited  by  it  ? "    It  was  beld  valid. 

§  31.  AgricuUu/ral  CoUege  ;  Levee  and  Drainage  Cases. — Con- 
gress, by  act  of  July  2, 1862,  donated  a  certain  amount  of  the  pubhc 
lands  to  the  several  States,  for  the  benefit  of  agricultural  colleges  to 
be  established  therein,  with  a  proviso  tjbat  no  part  of  the  fund  realized 
from  the  lands  should  be  applied  directly  or  indirectly  to  the  purchase 
or  repair  of  buildings.^  The  States,  generally,  which  availed  them- 
selves of  the  benefit  of  the  act,  in  making  provision  for  the  erection 
of  the  necessary  buildings,  placed  the  whole,  or  a  large  part,  of  the 
cost  of  the  erection  upon  the  cities  or  towns  selected  as  sites  for  the 
colleges ;  the  acts  have  been  held  valid,  on  the  principle  of  special 
benefit  Bigelow,  J.,^  says:  ^^  It  is  within  the  just  and  proper  limits 
of  the  authority  granted  to  the  legislature  to  lay  and  assess  taxes,  to 
raise  money  for  a  public  object,  on  a  particular  town,  district  or  sec- 
tion, which  may  reasonably  be  expected  to  derive  some  peculiar  or 
epedal  advantage  or  benefit  from  an  expenditure  of  money,  which 
wiU  not  be  enjoyed  to  the  same  degree  by  other  portions  of  the  State." 
So,  in  another  case,  it  was  said,  although  the  college  was  open  to  all 
dtizais  of  the  State,  yet  there  were  local  benefits,  such  as  diminution 
of  expense  of  attending  college,  and  increase  in  the  number  of  edu- 
cated and  intelligent  people,  growing  out  of  the  proximity  to  the  col- 
lege, to  justify  the  local  tax.'  The  levee  and  drainage  cases,  so  far  as 
they  are  held  valid,  are  all  based  upon  the  principle  of  special  benefit,^ 
and  so  are  the  cases  of  local  assessment  for  the  grading  and  paving  of 
streets.^    In  a  case  where  a  bridge  was  to  be  built,  which,  according 


'  Brightly'8  Dig.  Laws  IJ.  S.  toI.  2,  pp.  898,  899. 

'  Merrick  v.  Inbabitanta  of  Amherst,  12  Allen,  600,  504. 

*  Marks  v.  Pardae,  87  Ind.  155. 

*  See  cases  cited,  §  22 ;  State  v.  ClintoD,  26  La.  An.  561. 

*  People  V.  Mayor  of  Brooklyn,  4  N.  T.  419,  423. 
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to  the  general  law,  fell  upon  the  town  in  which  it  was  situated,  it  was 
held  proper,  in  the  discretion  of  the  legislature,  to  provide  that  a 
portion  of  the  expense  should  be  borne  by  the  whole  county,  and  a 
portion  by  the  town.^  And  where  a  turnpike  was  taken  for  a  high- 
way, the  expense  was  placed  upon  the  town.' 

§  32.  Acts  InvaUd  hecatise  of  Want  of  Local  Benefit — The  cases 
heretofore  considered  have  been  upheld  by  the  courts  because  of  the 
special  or  local  benefit ;  there  is  another  class  in  which  the  acts  have 
been  held  void  for  want  of  this  benefit.  The  Constitution  of  Michi- 
gan prohibits  the  State  from  engaging  in  works  of  internal  improve- 
ment, except  in  the  expenditure  of  grants  made  to  it  by  the  United 
States ;  there  was  a  fund  from  that  source,  and  an  act  was  passed  to 
improve  the  Muskegon  river,  and  $50,000  appropriated  from  that 
fund ;  the  contract  was  made  and  work  performed.  The  treasurer 
refused  to  pay  the  contract  price  because  the  fund  was  exhausted.  It 
was  claimed  that  the  fund  had  been  misappropriated,  and  an  act  was 
passed  to  levy  tolls  on  the  commerce  of  the  Muskegon  and  raise  the 
$50,000.  The  act  was  held  void.  If  the  fund  had  been  misappropri- 
ated, the  whole  State  should  pay  the  tax  imposed  to  reimburse  it ;  the 
burden  cannot  be  justly  imposed  upon  one  county  or  the  commerce 
of  one  river.'  "  Taxation  cannot  be  exercised  in  an  arbitrary  manner; 
it  is  of  the  essence  of  all  taxation  that  it  should  compel  the  discharge 
of  the  burden  by  those  upon  whom  it  rests."  *  A  company  was  in- 
corporated for  the  improvement  of  the  navigation  of  the  Kentucky 
river  and  its  tributaries.  The  county  courts  of  the  counties  bordering 
on  the  Kentucky  river,  or  interested  in  its  navigation,  were  authorized 
by  act  of  legislature  to  subscribe  for  stock  in  the  company  and  levy 
a  tax  on  the  taxable  inhabitants  of  the  county  to  pay  the  subscription. 
Garrard  county  bordered  on  the  river,  and  its  county  court  subscribed 
to  the  stock  $100,000.  Taking  the  rule  of  local  benefit,  as  laid  down 
in  People  v.  Township  Board  of  Salem,  as  correct,  the  court  says: 
"  Testing  the  essential  question  in  this  case  by  the  forgoing  rule,  it 
is  difficult  to  see  how  the  advantages  of  slackwater  navigation  on  the 
border  of  a  county  can  be  brought  within  the  range  of  local  objects 
and  benefits  of  such  peculiar  and  common  interest  to  the  community 
as  to  render  them  proper  objects  to  be  attained  by  local  taxation.  It 
is  not  every  private,  nor  even  public  convenience,  nor  every  facility 
for  particular  classes  of  business,  industry  or  enterprise,  however 


'  Inhabitants  of  Norwich  v.  County  Commissioners  of  Hampshire,  13  Pick.  60. 
'  Hiram  A  Quincy  Brid^,  dtc.  v.  Co.  of  Norfolk  Hal.  fi  Allen,  353. 
'  Ryerson  v.  Utley,  16  Mich.  269.  *  Cooley,  J.,  lb.  276. 
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Taluable  to  those  who  may  seek  to  profit  by  it,  that  is  of  general  and 
pecnliar  benefit  to  a  whole  commonitj.  The  improvements  being 
made  to  the  State  Oapitol  at  Frankfort,  rendering  it  more  attractive^ 
and  furnishing  an  increased  assurance  of  the  continuance  of  the  seat 
of  government  in  it,  are,  no  doubt,  of  much  benefit  to  its  citizens ;  but 
sorely  this  incidental  local  benefit  could  constitute  no  sufficient  ground 
for  imposing  on  them,  as  a  local  community,  any  part  of  the  cost  of 
these  buildings."  ^ 

§  83.  Similar  Cases, — The  cases  heretofore  discussed  in  sections 
33  and  24  not  only  involved  the  question  whether  the  purpose  was 
public  or  private,  but  the  further  question  whether  the  benefit  which 
it  was  admitted  would  accrue  to  the  localities  in  which  the  enterprises 
were  sought  to  be  established,  was  of  such  a  character  as  to  justify 
the  imposition  of  a  tax  upon  those  localities.  And  it  was  held  that 
the  incidental  benefits  accruing  to  a  city  or  town  from  the  establish- 
ment of  a  saw-mill,  an  iron  foundry,  a  hotel,  a  private  school,  a  brick 
manufactory,  or  the  improvement  of  a  large  district  of  a  populous 
dty  recently  destroyed  by  fire,  were  not  such  as  would  justify  the 
imposition  of  a  tax  upon  those  localities  for  such  objects.  The  prin- 
ciple of  local  benefit  has  been  carried  further  in  Pennsylvania  than 
in  any  other  State.  Broad  street  in  Philadelphia  was  paved  under  au- 
thority of  law.  Afterward  an  act  of  Assembly  required  the  city  to 
occupy  the  street  for  its  entire  length  for  the  uses  and  purposes  of  a 
public  drive,  &c.,  and  directed  the  cost  of  the  improvement  to  be 
paid  by  the  owners  of  property  abutting  on  the  street.  The  act 
was  held  void  so  far  as  it  directed  the  cost  to  be  imposed  upon  the 
owners  of  property  abutting  on  the  street.  The  principle  of  local 
assessments  upon  properties  benefited  was  recognized — ^taxation  upon 
benefits  conferred,  but  not  beyond  them.  The  original  paving  of  a 
street  was  within  the  principle,  but  when  a  street  is  once  opened  and 
paved,  this  assimilates  it  \rith  the  rest  of  the  city  and  makes  it  a  part 
of  it ;  all  the  particular  benefits  to  the  locality,  derived  from  the  im- 
provement, have  been  received  and  enjoyed.  The  repairing  of  streets 
is  as  much  a  part  of  the  ordinary  duties  of  the  municipality  for  the 
general  good,  as  the  cleaning,  watching  and  lighting  of  the  streets.^  In 
another  case,  where  the  legislature  authorized  the  construction  of  a 


>  Garrard  County  Court  i;.  NaTigation  Co.  10  Am.  Law  Reg.  161,  155,  158  ;  b.  o.  lb. 
161-165,  note  of  Judge  Redfield;  Kirby  v.  Shaw,  19  Penn.  St.  258.  In  this  last  case^ 
the  eiq)en8e  of  erecting  a  court  house  and  jail  for  a  county  were  placed  upon  the  borough 
in  which  the  buildings  were  situated,  and  the  tax  was  held  yalia,  on  the  ground  of  local 
benefit  to  the  borough  in  excess  of  other  parts  of  the  county.  This  ruling  is  contrary  to 
the  current  of  authority  in  other  States,  and  even  in  Fenosylyania. 

>  Hammett «.  Philadelphia,  65  Penn.  St.  146 ;  s.  o.  8  Am.  Rep.  616. 
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turnpike  running  ont  of  the  eitj  of  Pittsburg,  a  distance  of  seyen 
miles  throngh  agricultural  lands,  Uie  cost  to  be  assessed  on  aU  lands  at 
certain  distances  from  the  road,  the  road,  it  appeared,  wonld  be  a 
pnblic  benefit;  all  taxed  wonld  be  benefited,  and  some  not  taxed 
wonld  be.  It  was  held  nnconstitntional,  as  a  local  assessment  for  a 
general  public  benefit ;  that  the  principle  on  which  owners  of  lots  in 
cities  are  assessed  with  the  cost  of  improving  the  streets  was  not  ap- 
plicable to  agricultural  districts,  where  the  benefit  is  general,  and  the 
local  benefit  cannot  he  traced  as  in  the  case  of  cities.^  The  principle 
which  runs  through  all  these  cases,  both  those  in  which  the  acts  have 
been  held  valid  and  those  in  which  they  have  been  held  invalid,  seems 
to  be  that,  first,  the. purpose  or  object  must  be  public,  a  governmental 
purpose,  proper  to  be  carried  out  bj  the  State ;  then  that  the  legisla- 
tare,  using  mnnicipalitieB  as  a  part  of  the  machmeiy  of  the  govern- 
ment  of  tiie  State,  may  impose  upon  these  local  governments  some  of 
the  duties  which  would  otherwise  devolve  upon  the  State.  And  when 
the  objects  to  be  accomplished  by  the  local  governments  are  of  peculiar 
benefit  to  all  the  people  of  the  locality,  as  a  people,  a  tax  may  be  im- 
posed upon  them  to  accomplish  these  objects.  And  the  legiskture 
may  create  taxing  districts  smaller  than  any  of  the  territorial  divisions 
of  the  State,  and  impose  upon  the  property  peculiarly  benefited  by 
any  public  improvement  the  expense  thereof.  But  when  these  smaller 
districts  are  created,  if  it  appear  that  the  benefit  is  not  peculiar  to 
the  property  in  the  district,  but  extends  to  the  whole  of  a  subdivision 
of  the  State,  or  that  the  benefit  cannot  be  distinctly  traced  to  the 
particular  property  taxed,  then  the  tax  should  be  imposed  upon  the 
whole  of  the  subdivision,  and  its  imposition  upon  the  particular  prop- 
erty is  invalid.* 

§  34.  Extension  of  City  Limits. — The  cases  where  the  boundaries 
of  cities  and  towns  are  extended,  and  the  property  of  those  in  the 
new  territory  acquired  is  subjected  to  taxation  for  city  or  town  pur- 
poses, throw  light  upon  the  subject  of  local  taxation.  By  an  act  of 
the  legislature  of  Iowa,  the  limits  of  the  city  of  Muscatine  were  ex- 
tended one  mile  on  the  east,  and  two  miles  on  the  north  and  west. 
A  person  who  lived  on  land  one  mile  from  the  old  limits  of  the  city, 
and  the  samQ  distance  from  any  land  used  for  or  laid  out  in  city  lots, 
whose  land  was  taxed  at  $1  per  acre,  resisted  the  payment  of  the  tax. 


'  Washington  A  venae,  69  Penn.  St  858 ;  &  o.  8  Am.  Rep.  256. 

'  The  general  views  of  this  section,  and  especially  those  as  to  local  assessments,  are 
ably  and  clearly  discassed  by  8harswood,  J.,  in  Hammett «.  Philadelphia^  66  Penn.  St.  146, 
and  Agnew,  J.,  in  Washington  Arenne,  69  Id.  868.  The  former  case  is  doubted  by  Judge 
Dillon.    Dillon's  Mun.  Corp.  %  619. 
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The  tax  was  held  invalicly  the  court  sayiog,  that  while  the  legislatnre 
has  authority  to  regulate  local  governments,  fix  their  bonndaries,  and 
delegate  to  them  the  power  of  taxation  for  local  purposes,  and  their 
discretion  is  very  large,  yet  there  is  some  limit.  If  there  be  no 
benefit,  if  there  be  a  flagrant  and  palpable  departure  from  equity  in 
the  burden  imposed,  or  if  the  tax  be  imposed  for  purposes  in  which 
those  objecting  have  no  interest,  and  are  therefore  not  bound  to  con- 
tribute, it  is  no  matter  in  what  form  the  power  is  exercised,  whether 
in  the  unequal  levy  of  the  tax,  or  in  the  regulation  of  the  boundaries 
of  the  local  government  which  results  in  subjecting  the  party  unjustly 
to  local  taxes,  it  must  be  regarded  as  coming  within  the  provisions  of 
the  Constitution  designed  to  protect  private  rights  against  aggres- 
sion.^ In  determining  whether  lands  of  a  rural  character  situated  in 
the  limits  of  a  city  are  subject  to  taxation  for  municipal  purposes,  we 
are  to  ascertain  if  they  are  benefited  by  the  municipal  government. 
The  purposes  for  which  they  are  held  is  a  controlling  fact  in  pursuing 
this  inquiry ;  if  ased  for  agricultural  purposes  merely,  and  deriving 
no  benefit  from  municipal  expenditures,  they  are  not  subject  to  tax- 
ation for  municii>al  purposes ;  but  if  held  as  city  property,  with  a 
view  of  putting  them  on  the  market  as  snch,  when  they  shall  reach  a 
value  corresponding  with  the  view  of  the  owners,  they  are  regarded  as 
fit  subjects  for  such  taxation.  So  property  of  a  suburban  character,  re- 
mote fix>m  the  center  of  the  city,  embracing  several  acres,  occupied  for 
a  residence  and  improved  with  gardens,  vineyards,  lawns,  &c.,  to  suit 
the  taste  and  convenience  of  the  owner,  who  thus  enjoys  the  advan- 
tages of  proximity  to  a  city,  is  the  subject  of  city  taxation.' 

The  fact  that  the  agricultural  lands  were  in  the  limits  of  the  orig- 
inal charter,  or  that  the  owner  asked  for  and  aided  in  procuring  the 
charter,  does  not  affect  the  question ;  the  principle  is,  that  the  person 
who  receives  no  benefit  from  the  municipal  government  should  not 
bear  any  of  its  burdens.'  In  Kentucky  and  Nebraska,  where  the  per- 
sons and  property  brought  within  the  limits  are  so  situated  that  they 
enjoy  the  advantages  of  the  local  government,  they  have  been  com- 
pelled to  pay  local  taxes,*  but  where  they  receive  no  benefit — where 


*  Morford  v.  Unger,  8  Iowa,  92;  contra,  Linton  t*.  The  Mayor  and  Conncil  of  City  of 
Athens,  58  Ga.  688.  Land  used  only  for  agricnlcural  purposes,  purchased  after  the 
limitB  had  been  extended  to  cover  it. 

'  Dnrant  v,  Eanfman,  24  lowa^  194;  Langworth  v.  Dubnqne.  18  Id.  86;  e.  o.  16  Id. 
271;  Fulton  v,  Dayenport,  17  Id.  404;  Bael  v.  BaU,  20  Id. ;  O'Hare  v.  Dubuqae,  22  Id. 
144 ;  Deeds  v.  Sanborn,  26  Id.  419 ;  Deixnan  v.  Fort  Madison,  30  Id.  642.  The  latter  case 
contains  a  reriew  of  all  the  Iowa  cases. 

*  Bnell  V,  BaU,  20  Iowa,  282;  affi'd  22  Id.  14  i,  and  especially  in  Deeds  v.  Sanborn,  26 
Id  419. 

*  Cheany  v.  Hooeer,  9  B.  Mom.  880;  Sharp's  Ez'r  v.  Danayan,  17  Id.  22S. 
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the  lande  are  only  used  for  agricnltnral  purpoBee — the  impoeition  of 
the  taxes  has  been  held  invalid.^  The  distinction  between  the  liability 
of  a  citizen  for  State  and  local  taxes  is  very  clearly  expressed  by  Mason^ 
J.,  in  the  latter  case :  "  The  relations  of  the  citizen  to  the  State,  and 
to  a  particular  city,  are  very  dijSerent.  Of  the  former  he  is  a  member, 
both  rightfully  and  legally.  He  owes  to  it  certain  high  and  sacred 
dnties,  not  the  least  of  which  is  contributing  to  its  support.  Of  the 
latter,  he  may  not  be  a  member ;  he  may  owe  to  it  no  duties ;  he 
may  derive  from  it  no  benefits.  The  construction  of  a  sewer  in  a  city 
benefits  the  citizens  of  the  city ;  it  is  of  no  benefit  to  the  farmer  resid- 
ing several  miles  from  the  city ;  the  former  should  be  taxed  for  the 
sewer,  the  latter  should  not.  A  city's  taxes  are  for  local,  a  State's  for 
general  purposes — of  one  a  man  may  or  may  not  be,  of  the  other  he 
must  be,  a  member.  The  improvements  of  one  may  or  may  not — 
those  of  the  other  must  measurably  benefit  him." 

Where  a  city  was  authorized  to  levy  a  tax  on  real  estate  outside 
of  the  limits  of  the  city,  to  the  distance  of  half  a  mile,  the  act  was  de- 
clared unconstitutional.  The  court  say:  ^^This  is  an  attempt  to 
authorize  a  municipal  corporation,  charged  with  the  subordinate  gov- 
ernment of  persons  and  things  within  its  limits,  and  having,  as  inci- 
dent to  this,  the  power  to  tax  persons  and  things  for  local  purposes, 
to  impose  a  tax  on  lands  lying  beyond  its  limits ;  or,  in  other  words, 
arbitrarily,  under  the  mask  of  a  tax,  to  take  annoally,  from  those  who 
are  without  its  jurisdiction,  a  certain  portion  of  their  property.  It 
has  been  the  practice  of  American  governments  to  allow  municipal 
corporations  control  of  local  afi^rs,  and  to  tax  persons  and  things 
within  their  jurisdiction  for  local  necessities ;  in  no  case  have  they 
been  clothed  with  power  to  tax  others,  out  of  their  limits,  for  their 
own  local  purposes."' 

§  35.  When  Local  Taxation  Compulsory ;  when  Not. — ^If  the 
legislature  has  the  power  to  raise  taxes  for  public  purposes,  and  to 
delegate  to  municipal  corporations  the  authority  to  impose  taxes  for 
purposes  which  are  of  special  benefit  to  the  inhabitants  of  those  cor- 
porations, it  would  seem  to  follow,  inevitably,  that  the  consent  of  the 
municipality  was  not  a  matter  of  importance.  The  legislature  of 
New  York  appointed  commissioners  to  make,  widen,  extend  and  im- 
prove certain  highways  in  the  towns  of  Yonkers  and  East  Chester, 
the  expense  to  be  paid  by  a  sale  of  bonds  of  those  towns,  which  were 


1  City  of  Covington  v.  Sonthgate,  16  B.  Mon.  491 ;  Bradfihaw  v,  Omaha,  1  Neb.  16. 

'  Wells  V.  aty  of  Weston,  22  Mo.  886.    In  the  Matter  of  Assessment  of  Lands  in  the 
Town  of  Flatbnsh,  60  N.  Y.  898. 
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to  be  iesned  by  the  town  Bupervisor  and  clerk,  upon  the  requisition 
of  the  commissioners.  The  act  was  held  valid.  Chnrch,  J.,  deliver- 
ing the  opinion  of  the  conrt,  says :  '^  The  making  and  improvement 
of  public  highways,  and  the  imposition  and  collection  of  taxes,  are 
among  the  ordinary  subjects  of  legislation.  The  towns  of  the  State 
possess  such  powers  as  the  legislature  coiners  upon  them.  They  are 
a  part  of  the  machinery  of  the  State  government,  and  perform  im- 
portant municipal  functions,  which  are  regulated  and  controlled  by 
the  legislature.  The  legislature,  in  substance,  directed  certain  high- 
ways  to  be  made  and  constructed  in  the  town  of  Yonkers,  and  imposed 
a  tax  upon  the  town  to  pay  the  expenses  of  the  work.  The  bonds  to 
be  given  are  town  bonds ;  they  are  to  be  issued  by  town  officers,  and 
the  tax  to  pay  them  is  imposed  upon  the  property  of  the  town.  If 
the  l^islature  may  authorize  the  town  to  incur  this  debt,  why  may  it 
not  direct  it  to  be  done  ?  As  a  question  of  power,  I  am  unable  to 
find  any  restriction  in  the  Constitution.  It  is  not  within  the  judicial 
province  to  correct  all  legislative  abuses. 

^^  That  local  expenditures  and  improvements  should,  in  general, 
be  left  to  the  discretion  of  those  immediately  interested,  is  manifestly 
just,  and  is  in  accordance  with  the  theory  of  our  government.  But 
when  the  power  is  conceded,  we  have  no  right  to  inquire  into  the  mo- 
tives or  reasons  for  doing  the  particular  act.  If  the  object  of  the  ex- 
p^iditure  was  private,  or  if  the  money  to  be  raised  was  directed  to 
be  paid  to  a  private  corporation,  who  were  authorized  to  use  the 
improvements  for  private  gain,  the  question  would  be  quite  different ; 
and  in  this  respect  there  is  a  limit,  beyond  which  legislative  power 
cannot  be  legitimately  exercised.  Here  the  purpose  is  confessedly 
piiolic."  ^  In  Illinois,  where  there  is  an  express  provision  of  the 
Constitution  limiting  the  legislature  in  the  grant  of  taxing  power  to 
the  corporate  authorities  of  the  municipality  alone,  the  court,  in  passing 
upon  this  provision,  expressly  reserved  the  question  as  to  whether 
there  might  not  arise  cases  where  the  legislature  could  act  directly 
upon  the  persons  and  property  of  the  municipalities  for  certain  burdens 
proper  to  be  borne  by  these  localities,  whether  they  consented  thereto 
or  not.* 

§  36.  Where  Consent  of  Municipality  required.— Where  a  city 


»  People  ex  rd.  McLean  v.  Flagg,  46  N.  Y.  401,  406,  406. 

•  People  V,  Mayor  of  Chicago,  61  III  17 ;  see  p.  80 ;  Darlington  v.  Mayor  of  New 
York,  81  N.  Y.  164,  190,  191.  An  act  aathorizing  damageato  property  by  riot  to  be  im- 
posed upon  the  municipality  where  snch  riot  occurred.  State  v.  Tappan,  29  Wis.  672. 
The  point  was  reserved  ss  to  the  authority  of  the  legislature  to  compel  a  mimicipality  to 
make  improvements  for  a  strictly  public  municipal  purpose.  See  pott,  g  67 ;  s.  p.  29 
Wis.  416. 
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was  authorized  by  act  of  legislature  to  improve  its  harbor,  at  an  ex- 
pense not  to  exceed  $100,000,  to  be  raised  by  city  taxation,  a  contract 
was  made  for  a  larger  amount,  and  a  subsequent  act  of  the  legislature 
ratified  the  contract.  It  was  held  that  this  curative  act  was  not  suffi- 
cient, proprio  vigore^  without  evidence  that  such  act  was  procured 
with  the  assent  of  the  corporation,  or  had  been  subsequently  acted 
«pon  or  confirmed  by  it,  to  make  the  contract  obligatory  upon  the 
corporation.^  So,  it  has  been  held  in  the  same  State  that  the  legisla- 
ture cannot  direct  a  subscription  by  a  municipality  to  a  railroad  or 
other  private  corporation  without  the  assent  of  the  municipality,'  nor 
confer  upon  cities  and  towns  the  power  to  raise  money  by  taxation 
for  the  purpose  of  paying  bounties  to  soldiers  in  the  late  war,  unless 
voluntarily  imposed  by  a  majority  of  the  citizens  thereof,  or  by  con- 
sent of  the  municipality  evidenced  in  the  same  maniler.^ 

Most  of  the  cases  in  which  subscriptions  to  internal  improvement 
companies,  or  donations,  have  been  held  valid,  proceed  upon  the  sup- 
position that  the  municipality  has  consented  to  the  subscription  or 
donation,^  while  other  cases,  which  hold  such  subscriptions  or  dona- 
tions invalid,  claim  that  the  assent  of  the  municipality  in  no  way 
effects  the  question — that  it  is  one  of  the  powers  of  the  legislature.* 
In  the  language  of  Judge  Cooley,  in  the  case  last  cited,  "  the  power  to 
impose  such  taxation,  if  existing  at  all,  could  not  come  from,  and  was 
not  aided  by,  the  municipal  votes.  The  legislature  has  the  same 
power  to  impose  taxes  without  their  assent  as  with  it.  The  authority 
must  come  from  the  plenary  power  of  the  legislature  over  the  whole 
subject  of  taxation,  which  it  would  exercise  upon  the  municipalities 
in  its  discretion." 

§  37.  When  Action  of  Municipality  not  compulsory. — An  act 
providing  for  the  appointment  of  an  agent  of  the  town  by  the  county 
commissioner,  with  power  to  purchase  liquors  on  the  credit  of  the 
town,  and  to  sell  the  same  for  certain  specified  purposes,  and  account 
for,  and  pay  over,  the  proceeds,  the  town  not  having  consented  to  the 
appointment,  or  ratified  the  contract,  was  held  unconstitutional,  on 
the  ground  that  the  legislative  power  over  municipal  corporations  is 


^  Haabrouckv.  City  of  Milwaukee,  18  Wis.  87-46. 

*  Mills  V.  Charlton  et  al,  29  Wis.  411,  413,  414. 

'  State  V,  Tflppan,  29  Wis.  672 ;  cages  of  Guilford  ».  Supervisors  of  Chenango  Coun- 
ty, 13  N.  Y.  143,  Brewster  «.  Syracuse,  19  Id.  116,  and  Litchfield  v.  Vernon,  41  Id.  141, 
disapproved. 

*  Authorftiea  in  §  16,  ante, 

*  Buell  V,  Ball,  20  Iowa.  282,  289 ;  People  v.  State  Treasurer,  or  Bay  City  v.  State 
Treasurer,  28  Mich.  499,  608 ;  s.  p.  Town  of  Duanesburgh  v.  Jenkins,  67  N.  Y.  177,  es- 
pecially Johnson,  J.,  as  to  assent  not  eaeentiol,  p.  191. 
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not  supreme,  and  does  not  include  the  power  of  compelling  them  to 
enter  into  contracts  of  a  private  character,  although  such  contracts 
would  conduce  to  the  public  good  by  enabling  the  government  to 
Buppress  the  traffic  in  intoxicating  liquors.^  So  a  mandatory  statute, 
compelling  a  town  or  other  municipal  corporation  to  become  a  stock- 
holder in  a  railroad  or  other  corporation,  by  exchanging  its  bonds  for 
Btock  upon  the  terms  prescribed  by  the  statute,  is  unconstitutional.* 
The  case  is  distinguished  from  People  v.  Flagg :  •  "  The  act  in  that 
case  was  the  mere  exercise  of  the  unquestioned  power  of  the  legisla- 
ture to  determine  what  highways  should  be  constructed,  and  of  the 
taxing  power  in  providing  means  to  defray  the  expense  incurred  in 
their  construction.  But  it  is  said  in  the  opinion  that,  if  the  object  of 
the  expenditure  be  private,  or  if  the  money  to  be  raised  was  directed 
to  be  paid  to  a  private  corporation,  which  is  authorized  to  use  the  im- 
provement for  private  gain,  the  question  would  be  quite  different ; 
and  in  this  respect  there  is  a  limit  beyond  which  legislative  power 
cannot  l^itimately  be  exercised.  It  is  manifest  that  the  question 
presented  in  the  present  case  was  not  determined  in  that,  unless  it  shall 
be  further  held  that  a  railroad,  owned  and  controlled  by  a  corporation 
and  operated  by  it  for  the  benefit  of  its  stockholders,  is  h public  high- 
vxiy  in  the  same  sense  as  the  common'  roads  of  the  country  /  "  *  and 
in  another  part  of  the  opinion  it  is  said :  '^  Bat  the  exercise  of  the 
taxing  power,  either  general  or  local,  for  this  purpose,  is  altogether 
different  from  compelling  a  town  to  take  stock  in  the  corporation 
without  its  consent,  and  to  that  extent  engage  in  the  business  of 
<x>mmon  carrier.  I  think  it  would  not  be  claimed  that  a  town  could 
be  compelled  to  become  a  stockholder  in  a  banking  or  manufacturing 
corporation,  although  it  appeared  that  the  particular  corporation 
would  largely  promote  the  public  interest  where  the  business  was 
conducted.  Such  legislation  could  only  be  sustained  by  holding  the 
power  of  the  legislature  supreme  over  municipal  corporations  for  pri- 
vate as  well  as  public  purposes.  Upon  principle  and  authority,  I 
think  it  is  not  as  to  the  former,  although  it  is  as  to  the  latter.  The 
test  is  whether  the  purpose  to  be  effected  is  public  or  private.  If  the 
former,  a  mandatory  statute  is  valid.  If  the  latter,  it  is  not  within 
the  province  of  the  legislature,  and  the  act  is  therefore  void."  •  So 
donations  are  held  not  compulsory  by  some  of  the  courts,*  and  in 


1  Atkins  V.  Town  of  Randolph,  31  Yt.  226. 

*  People  «.  Batcbellor,  53  N.  Y.  128. 

»  46  N.  Y.  401 ;  see  Grover,  J.,  53  N.  Y.  139.  *  Grorer,  J.,  53  N.  Y.  143. 

»  Sweet  V.  Hulbert,  61  Barb.  812;  State  v.  Tappan,  29  Wis.  672;    Whitinip  v    The 
Sheboygan  &  Fond  dn  Lac  R.  R.  25  Wis.  107,  196,  197. 

*  People  9.  State,  28  Mich.  499,  502. 
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Michigan  that  the  legislature  can  neither  compel  nor  empower  mu- 
nicipalities to  make  BubscriptioDS  or  donations  to  railroads,  to  be  raised 
by  taxation.  Nor  can  a  State  compel  State  scrip  to  be  received  in 
payment  of  county,  school  and  district  taxes;  it  is  not  money ;  cred- 
itors of  the  subdivisions  cannot  be  compelled  to  receive  it  in  payment 
of  their  debts.^  School  districts  are  created  and  continued  for  school 
purposes,  such  as  to  establish  schools,  manage  the  school  fund,  and 
pay  the  teachers  of  schools  within  their  jurisdiction.  This  is  the  pur- 
pose  of  their  organization.  They  cannot  be  invested  with  power  to  aid 
in  the  construction  of  railroads  through  them  by  taxation.  The  Consti- 
tution allows  them  to  be  invested  with  the  power  to  tax  for  corporate 
purposes,  but  this  is  not  a  corporate  purpose  for  a  school  district.^ 
While  this  decision  is  based  on  the  Constitution  of  Illinois,  the  princi* 
pie  applies  to  all  school  districts.  To  aid  in  the  building  of  railroads  is* 
not  within  the  purview  of  the  purposes  for  which  they  were  created. 

§  88.  Principle  of  People  v.  Batckdlor. — The  principle  in  thia 
case  is,  that  the  legidature  may  regulate  the  mode  of  making  con- 
tracts for  individuals  or  corporations,  but  that  it  is  not  within  their 
province  to  make  contracts  for  them  ;  in  other  words,  it  prescribes  a 
rule  of  action,  it  enacts  laws — it  does  not  make  contracts  for  persons, 
natural  or  artificial.  "  Ko  one  would  claim  that  an  individual  could 
be  compelled  by  a  statute,  to  exchange  his  note,  or  bond  and  mort- 
gage, with  a  railroad  corporation  for  its  stock,  against  his  will,  upon 
such  terms  as  were  prescribed  in  the  act,  or  any  other.  It  is  within 
the  province  of  legislation,  to  provide  for  enforcing  the  performance 
of  contracts  when  made;  but  to  enforce  the  making  of  them  by 
individuals  is  entirely  beyond  it.  We  have  seen  that  municipal 
corporations  may  be  compelled  to  enter  into  contracts  for  an  exclusive 
public  purpose,  but  I  think  they  cannot  be  when  the  purpose  is. 
private."  •  And  as  we  have  seen  in  the  previous  section,  the  judge 
comes  to  the  conclusion  that  a  railroad  operated  by  its  stockholders 
for  their  own  benefit,  although  the  right  of  eminent  domain  may  be 
exercised  in  its  favor,  is  for  a  private  purpose,  and  the  municipality 
cannot  be  compelled  to  subscribe  to  its  stock.  Yet  the  same  judge 
holds  that  an  act  enabling  the  municipality  to  subscribe  to  such  stock 
is  valid.^  What  makes  the  difierence?  Is  it  the  assent  of  the 
municipality  i  That  cannot  make  it  a  public  purpose  in  one  case,  and 
the  want  of  it  a  private  one  in  another.  While  the  assent  of  the 
municipality  cannot  change  the  purpose,  it  does  affect  the  question  ; 


^  Wells  t'.  Cole,  27  Ark.  603.  *  People  v.  Trustees  of  Schools,  78  111.  136. 

»  Grover,  J.,  in  People  r.  Batchellor,  53  N.  Y.  140. 

*  Ibid.  53  N.  Y.  188 ;  approving  Bank  of  Rome  «.  Village  of  Rome,  18  N.  Y.  88. 
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it  is  a  principle  well  reoognized,  that  all  who  aid  procuring  an  act  of 
the  legislature,  or  who  ratify  it  after  its  passage,  are  bound  by  it.^ 
But  this  principle  would  only  bind  the  municipality  as  to  its  corporate 
property ;  it  would  not  bind  it  so  as  to  make  liable  all  the  property 
of  its  inhabitants  in  the  form  of  a  tax.  If  the  legislature  cannot 
compel  an  individual  to  make  a  contract,  the  municipality,  one  of  the 
subdivisions  of  the  State,  whose  powers  are  all  derived  from  the 
legislature,  cannot  compel  such  a  contract  to  be  made.  The  principle 
which  is  the  foundation  of  this  case,  requires  the  assent  of  those  who 
are  to  bear  the  burden  ;  if  a  number  of  citizens  procure  an  enabling 
act  to  allow  a  city  to  subscribe  to  the  stock  of  a  railroad,  it  binds 
those  who  procure  it  and  those  who  ratify,  but  those  who  do  not  assent 
to  it  are  not  bound.'  The  doctrine  to  be  deduced  from  this  case,  is 
not  that  a  railroad  owned  by  its  private  stockholders  is  for  a  private 
purpose,  and  therefore  a  municipality  cannot  be  compelled  to  sub- 
4Bcribe  to  its  stock.  For  it  is  impossible  to  show  that  an  improved 
turnpike  is  for  a  public  purpose,  and  that  a  railroad,  another  species 
of  improved  highway,  is  for  a  private  purpose,  and  we  think  it  has 
been  fully  demonstrated  in  section  16,  that  the  purpose  of  a  railroad  is 
public,  notwithstanding  it  may  be  owned  in  whole  or  in  part  by  pri- 
vate parties.  In  order  to  justify  the  imposition  of  a  local  tax;  the 
object  or  purpose  must  not  only  be  public  or  governmental,  but  there 
must  be  some  benefit  to  the  locality  beyond  that  accruing  to  the 
people  of  the  whole  State.  The  erection  of  a  State  house  is  a  public 
purpose,  but  it  is  not  proper  to  place  the  cost  of  its  erection  upon  a 
particular  county,  even  the  county  in  which  it  is  situated,  because  it 
is  not  a  local  benefit  which  can  be  distinctly  traced.'  So  of  a  railroad 
passing  through  the  State ;  it  may  be  for  a  public  purpose,  one 
which  the  State  might  aid  by  taxes  imposed  upon  the  whole  people 
of  the  State,  but  to  impose  the  whole  or  a  portion  of  the  burden  upon 
a  particular  locality,  the  benefit  ought  to  be  one  that  can  be  distinctly 
traced,  a  benefit  beyond  that  conferred  upon  other  parts  of  the  State. 
That  such  a  benefit  cannot  be  distinctly  traced,  seems  to  be  conceded 
in  the  cases  holding  railroad  subscriptions  valid.  An  examination 
of  these  cases  will  show  that  the  assent  of  the  municipality  has  been 
given  in  some  form.^  Why  require  the  assent  if  the  legislature  has 
the  power?  It  is  simply  a  recognition  of  the  principle  that  these 
localities  ought  not  to  bear  the  burden  of  constructing  these  public 
improvements  except  by  their  consent.  But  this  principle  is  not 
recognized  as  to  other  public  improvements,  as  to  schools,  roads  in  the 


I  Fergnson  «.  Landram,  1  Bush,  548,  and  5  Bash,  230. 

*  Antborities,  §  27.  *  Authorities  cited,  §§  15,  86. 
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limitfi  of  the  locality  taxed,  and  others  of  a  like  nature.  Why  not  ? 
Because  the  benefit  can  be  traced,  the  purpose  is  public,  it  is  a  proper 
subject  of  local  taxation,  the  power  of  the  legislature  is  unquestioned, 
and  no  assent  is  required.^  The  vicious  principle  in  the  cases  holding 
subscriptions  or  donations  valid  because  of  the  assent  of  the  munici- 
pality through  its  proper  officers,  or  by  a  majority  of  votes,  lies  in. 
the  fact  that  the  assent  of  one  person  is  used  to  enforce  a  claim 
against  another  person.  If  a  majority  vote  for  a  subscription,  or 
ratify  an  enabling  act,  it  undoubtedly  binds  the  majority,  but  how 
about  the  minority  ?  They  have  never  consented,  and  if  bound,  it 
must  be  because  of  the  power  of  the  legislature ;  but  it  is  admitted,, 
not  only  by  this  case,  but  is  universally  admitted,  that  the  legislature 
cannot  compel  A.  to  make  a  contract  with  B. ;'  the  conclusion  is 
inevitable  that  the  minority  is  not  bound  by  subscriptions  to  railroads^ 
And  the  same  principle  would  apply  to  the  bounty  acts ;  for  while  it 
is  undoubtedly  true  that  it  may  be  a  public  purpose  for  a  State  to 
encourage  its  citizens  in  the  defense  of  their  country  by  suitable  re- 
wards for  services  rendered,  or  to  be  rendered,  and  that  this  principle 
may  very  properly  apply  to  the  States  of  the  American  Union  in  case 
of  war  carried  on  by  the  general  government,  either  against  foreign 
enemies  or  for  the  suppression  of  domestic  insurrection,  yet  it  is 
difficult  to  conceive  how  the  localities  taxed  can  be  shown  to  receive  & 
benefit  beyond  the  whole  people  of  the  State,  and  this  seems  to  be 
admitted  in  all  the  acts  which  proceed  upon  the  supposition  that  con- 
sent has  been  given.* 

§  39.  Principles  governing  Local  Taxation.  Classification  of  the- 
Causes. — ^Primarily,  the  legislature  is  the  tribunal  whose  discretion  as 
to  the  distribution  of  the  burden  is  conclusive.  But  where  there  is  a 
clear  violation  of  some  provision  of  the  Constitution  for  the  protec- 
tion of  the  right  of  private  property,  the  "home  bom  "  •  right  as  it 
has  been  called,  the  courts  interfere  for  its  protection  ;  the  circum- 
stance that  the  violation  is  attempted  \)j  the  legislature  in  the  form 
of  a  tax  gives  it  no  additional  validity.  When  the  benefit  can  be 
distinctly  traced  as  to  the  locality,  as  one  not  enjoyed  by  the  whole 
people  of  the  State,  the  tax  is  valid,  and  the  assent  of  the  municipal- 
ity or  of  its  citizens  is  not  required  to  give  validity  to  the  act ;  this 
results  from  the  nature  of  a  tax,  which  proceeds  not  by  contract,  but 
in  invitum.  In  the  latter  class  we  place  the  case  of  an  act  allowing 
an  additional  amount  for  the  contraction  of  a  sewer  in  a  town ;  an 
act  directing  the  payment  of  the  costs  of  a  suit  prosecuted  at  the 


^  Aathoritiee  cited,  §  85. 

»  State  f.  Tappan,  29  Wis.  672.  *  YelTerton. 
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instance  of  and  for  the  benefit  of  a  town,  in  reference  to  matters  of 
interest  to  the  town ;  costs  of  erecting  a  building  for  a  normal  school,, 
with  a  grammar  school  attached,  in  a  town ;  ^  costs  of  a  turnpike  in 
the  limits  of  a  town ;  *  costs  of  erecting  a  bridge  over  a  river  passing 
through  a  town  or  a  city ;  for  payment  of  the  debt  of  a  city  beyond 
the  amount  allowed  by  its  charter ;  for  payment  of  interest  on  the  debt 
of  a  county  ascertained  as  proper  to  be  borne  upon  the  division  of  the 
old  county ;  costs  of  the  erection  of  buildings  for  agricultural  colleges 
in  a  town.^  In  ail  these  cases  the  benefit  to  the  locality  taxed  can  be 
traced,  and  it  is  a  direct  benefit,  not  an  incidental  one  such  as  results 
to  the  community  from  the  establishment  of  a  private  enterprise  in  a 
town,  such  as  a  saw-mill,  hotel  or  foundry ;  the  cases  of  agricultural 
colleges  carry  the  principle  to  its  utmost  verge.  In  the  former  class 
we  place  the  cases,  where  a  portion  of  a  fund  appropriated  by  the  Con- 
stitution of  a  State  to  internal  improvements  was  directed  to  be  ap- 
plied to  improve  the  navigation  of  a  river,  and  was  misappropriated, 
and  it  was  held  the  amount  misappropriated  could  not  be  raised  by 
tolls  on  the  navigation  of  the  river;  improving  the  navigation  of  a 
river  on  the  border  of  a  county  is  not  local  benefit ;  *  establishing  a 
saw-mill,  hotel,  iron  foundry,  etc.  ;*  and  the  extension  of  city  limits  so 
as  to  include  lands  used  only  for  agricultural  purposes,  and  subjecting 
them  to  a  city  tax.^  In  these  cases  the  benefit  to  the  locality  could  not 
be  traced ;  it  could  not  be  pointed  out  how  the  locality  was  benefited 
beyond  other  portions  of  the  State,  and  the  acts  were  regarded  as  vio- 
lations of  those  fundamental  provisions  of  all  the  constitutions  of  the 
States  of  the  American  Union,  which  declare  that  no  person  shall  be 
deprived  of  property  without  due  process  of  law,  and  that  private 
property  shall  not  be  taken  for  public  use  without  just  compensation. 
The  principle  of  the  case  of  People  v,  Batchellor,  is  in  accord 
with  the  distinctions  drawn  in  the  classes  of  caste  just  noticed ;  it 
effectually  protects  private  property,  the  *'home  bom"  right  of 
private  property,  even  from  the  assaults  of  an  oppressive  majority. 
It  is  very  true  that  the  principle  announced  in  this  case  and  the  class 
of  cases  referred  to,  which  hold  the  tax  acts  invalid,  are  antagonistic 
to  the  current  of  authority  in  the  cases  of  railroad,  canal,  and  bounty 
enabling  acts.  But  these  are  sustained  upon  authority  alone,  they  do 
not  rest  upon  principle,  as  to  local  taxation,  and  are  to  be  regarded  as 
authority  only  upon  the  maxim  of  stare  decisis? 


1  Authorities  dted,  §  28.  *  Ibid.  §  86.  »  Ibid,  g  30. 

*  Ibid.  §  82.  » Ibid.  §§  28, 24.  •  Ibid.  §  84. 

^  See  very  able  note  of  Judge  Redfield.  in  Alien  v.  Jay,  18  Am.  Law  Reg.  497,  as  to 
the  tendency  of  modem  decisions  in  affording  protection  to  private  right  against  arbi- 
trary taxation. 


CHAPTER  IV. 

LIMITATIONS  ON  TAXING  POWER  ARISING  OUT  OF  THE  SITUS  OF  THE 

PROPERTY  TAXED. 

§  40.  Chattels. — It  would  seem  to  be  an  axiom  that  a  State  has  no 
right  to  impose  taxes  upon  persons  or  property  beyond  the  limits  of 
the  State ;  its  sovereignty  extends  no  farther.  As  to  real  estate,  it 
has  never  been  claimed  that  such  property  could  be  taxed  by  any 
State  other  than  that  in  which  it  is  situated.  And  the  same  role 
seems  to  be  applied  to  personal  property ;  but  the  difficulties  arise  in 
the  application  of  the  principle.  Where  the  owner  resides  in  one 
State  and  the  property  consists  of  goods  and  chattels  which  have  an 
actual  situs  in  another  State,  it  is  well  settled  that  the  owner  is  not  to 
be  taxed  at  his  residence  or  domicile  for  property  situated  in  another 
State.^  Generally  the  owner  of  property  is  taxed  at  the  place  of  his 
residence  for  all  his  personal  property,  but  where  the  prgperty  has  a 
visible  and  tangible  existence,  not  at  the  domicile  of  the  owner,  and 
is  permanently  situated  at  another  place,  it  is  liable  to  taxation  at  the 
place  of  its  situation.* 

It  has  been  thought  that  the  statute  of  Massachusetts,  which  de- 
fines personal  estate  for  the  purposes  of  taxation,  to  include  "  goods, 
chattels,  money  and  effects,  wherever  they  are,  ships,  public  stocks  and 
securities,  stocks  in  turnpikes,  bridges  and  moneyed  corporations 
within  or  withouf  the  State,"  asserts  the  principle  that  all  personal 
property  may  be  taxed  with  reference  solely  to  the  domicile  of  the 
owner,  and  without  reference  to  the  situs  of  the  property.*  But  this 
view  is  not  sustained  by  the  courts  of  Massachusetts.  A.,  residing  in 
Manchester,  in  the  State  of  New  Hampshire,  owned  a  building  in 
Lawrence,  Massachusetts,  standing  by  consent  on  the  ground  of 
another.    In  the  discretion  of  assessors,  under  statute  in  Massachu- 


'  Hovt  tf.  Com'rs  of  Taxes,  28  N.  Y.  224 ;  State  v.  Ross,  8  Zabr.  611;  MiUs  v.  Thorn- 
ton, 26  In.  800;  Carrier  v.  Gordon,  21  Ohio,  N,  S.  606;  Blood  v.  Sayre,  11  Vt,  609; 
Davenport  v.  Mississippi  Railroad  Co.  12  Iowa,  589. 

*  Field,  J.,  in  State  Tax  on  Foreien-held  Bonds,  15  Wall.  328,  824;  Sangamon  <fe  M. 
Railroad  Co.  v.  Morgau  County,  14  111.  168. 

•  Report  of  Commissioner  Wells  et  ol.  to  the  New  York  Legislature  on  Taxation  (1871), 
p.  18. 
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Bett8,  it  might  be  taxed  as  real  or  personal  estate.  It  was  taxed  as  per- 
sonal estate,  and  sold  for  default  in  payment  of  the  tax.  The  pur- 
chaser was  held  a  trespasser  in  entering  without  A.'s  consent.  '^  If  it 
was  personal  estate,  it  was  not  taxable  in  L.,  any  more  than  a  ship 
tonching  at  the  wharf,  owned  by  a  resident  of  New  York  city."  * 

But,  in  construing  a  statute  making  personal  property  liable  to 
taxation  "  in  the  town  where  the  owners  hire  or  occupy  manufactories, 
stores,  shops  or  wharves,"  it  was  held  to  apply  to  non-resident  owners 
of  such  property  situate  in  the  State  of  Massachusetts,  whether  they 
be  individuals  or  corporations.'  Dewey,  J.,  in  the  latter  case,  says : 
^^  We  are  aware  of  the  distinction  between  real  and  personal  estate  in 
respect  to  the  loci  rei  sitm^  and  that  the  general  rule  as  to  the  latter  is 
that  it  follows  the  person  of  the  owner,  and  in  most  cases  in  refer- 
ence to  taxes  would  be  taxed  in  the  place  of  the  inhabiting  owner. 
But  as  to  goods,  wares  and  merchandise,  or  any  stock  in  trade,  or  any 
stock  employed  in  manufacturing  or  the  mechanical  arts,  where  the 
business  of  selling  or  manufacturing  is  carried  on  in  this  common- 
wealth, it  has  not  been  thought  a  violation  of  comity  to  a  sister  State 
to  tax  such  goods  or  stock  in  the  town  where  they  were  thus  made  the 
subject  of  sale  or  manufacture." 

The  rule  is  dear  and  well  settled  as  to  chattels  having  an  actual 
permanent  situs  in  a  State  different  from  the  owner,  that  they  may  be 
taxed  at  their  situs,  without  reference  to  the  residence  of  the  owner. 
But  there  is  some  conflict  'of  authority  in  reference  to  debts,  where  the 
evidence  of  debt  or  the  property  on  which  it  is  secured  has  a  situs  dif- 
ferent from  the  owner,  as  in  cases  of  collateral  inheritance  tax,  of  stocks 
of  corporatjions  owned  by  non-residents,  bonds  or  stocks  of  State  and 
municipal  corporations,  negotiable  paper  held  by  non-residents,  steam- 
boats, goods  consigned  for  sale,  and  goods  in  transitu  through  a  State. 

§41.  Debts. — Chattels  are  taxed  where  they  are  situated,  but 
where  is  a  debt  situated  ?  The  creditor  and  the  security  for  the  debt 
may  be  in  one  State,  the  evidence  of  the  debt  in*  another,  and  the 
debtor  in  still  another.  Where  the  debt  is  not  evidenced  by  nego- 
tiable paper,  there  are  two  views  taken  of  the  subject :  one  that  the 
debt  should  be  taxed  at  the  residence  of  the  debtor,  the  other  that  it 
should  be  taxed  at  the  residence  of  the  creditor  or  owner.  Tlie  weight 
of  authority  is  with  the  latter  view,  that  the  situs  of  the  debt  is  that 
of  its  owner ;  that  it  is  not  property  in  the  State  of  the  debtor,  but  is 


^  Flanders  v.  Cross,  10  Cush.  514. 

'  Blackstone  Manufactuiing  Co.  v.  Inhab.  of  B.,  13  Gray,  488 ;  Leonard  v.  New  Bed- 
ford, 16  Graj,  2jJ2. 
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property  only  where  the  owner  resides.^  In  the  case  first  cited,  the 
legislatare  of  Pennsylvania  enacted  a  law  requiring  that  the  president, 
treasurer,  or  cashier  of  every  company  incorporated  under  the  laws  of 
the  State,  doing  business  in  the  State,  and  paying  interest  to  its  bond- 
holders, should,  before  paying  the  same,  retain  from  the  bondholders 
or  creditors  a  tax  of  five  per  centum,  and  pay  over  the  same  to  the 
State  treasurer  semi-annually.^  It  was  held  not  to  be  a  valid  exercise 
of  the  taxing  power,  and  that  it  violated  the  obligation  of  the  contract 
between  the  corporation  and  the  bondholder  who  was  not  a  resident 
of  Pennsylvania.  As  to  the  bondholders  resident  in  the  State,  it  was 
a  valid  exercise  of  the  taxing  power,  the  bonds  as  to  residents  being 
property  within  the  State.  Field,  J.,  says :  "  Debts  owing  by  corpo- 
rations, like  debts  owing  by  individuals,  are  not  property  of  the  debtor 
in  any  sense ;  they  are  the  obligations  of  the  debtors,  and  only  possess 
value  in  the  hands  of  the  creditors.  With  them  they  are  property? 
and  in  their  hands  they  may  be  taxed.  To  call  debts  property  of  the 
debtors  is  a  misuser  of  terms.  All  the  property  there  can  be  in  the 
nature  of  things  in  debts  of  corporations,  belongs  to  the  creditors  to 
whom  they  are  payable,  and  follows  their  domicile,  wherever  that  may 
be.  Their  debts  can  have  no  locality  separate  from  the  parties  to 
whom  they  are  due.  This  principle  might  be  stated  in  many  differ- 
ent ways,  and  supported  by  citations  from  numerous  adjudications, 
but  no  number  of  authorities,  and  no  forms  of  expression  could  add 
anything  to  its  obvious  truth,  which  is  recognized  upon  its  simple 
statement.  The  bonds  of  the  railroad  company  in  this  case 
are  undoubtedly  property,  but  property  in  the  hands  of  the  holders, 
and  not  property  of  the  obligors.  So  far  as  they  are  held  by  non- 
residents of  the  State,  they  are  property  beyond  the  jurisdiction  of  the 
State." 

The  views  expressed  in  the  authorities  cited  above  accord  with 
those  in  which  it  is  maintained  that  the  tax  is  upon  the  person,  and  not 
upon  property,  escept  in  the  cases  of  non-resident  real  estate  and  local 
assessments,  the  tax  being  a  contribution  levied  by  government  upon 


*  state  Tax  on  Foreien-held  Bonds,  16  Wall.  800 ;  Johoson  v.  Oregon  City,  8  Oregon, 
18 ;  Com.  v.  Hays,  8  B.  Mon.  1 ;  Railroad  Co.  v.  Jackson,  7  Wall.  262.  This  case  is  criti- 
cised inl5Wall  818,  819;  reasoning  disapproved,  results  affirmed ;  the  fact  that  the 
mortgage  securing  the  bonds  was  on  property  ont  of  the  State  was  unimportant ;  the  im- 
portant fact  was  that  the  creditor  was  out  of  the  State.  Collins  v.  Miller,  48  6a.  886  ; 
Hunter  v.  Supervisors  of  Page  County,  88  Iowa,  876 ;  Johnson  v.  City  of  Lexington, 
16  B.  Mon.  648 ;  City  Council  of  Augusta  v,  Dunbar,  506a.  887. 

*  15  Wall.  802.  Clifford,  Miller,  Davis  and  Hunt.  J  J.,  dissented  from  the  opinion  of 
the  court  delivered  by  Judge  Field.  Davenport  v.  The  Mississippi  A  Missouri  Kailroad, 
12  Iowa.  589,  fully  sustains  16  W^all.  Mortgages  on  real  estate  in  Iowa,  were  held  not  to 
be  taxable  in  the  hands  of  non-resident  holders.  Tappan  v.  Merchante'  National  Bank,  19 
Wall.  499,  8.  p. 
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its  citizens,  for  its  support,  and  that  the  property  of  the  citizen  was 
looked  to  merely  as  a  measure  of  the  contribution  which  it  was  just 
that  he  should  make  for  that  purpose.  A  resident  of  Iowa  deposited 
for  safe  keeping  in  Illinois  promissory  notes  for  $7,000,  that  were 
never  brought  into  Iowa.  They  were  held  liable  to  be  taxed  in  Iowa.* 
Miller,  J.,  says,  '^  It  is  not  the  notes  as  such  that  are  taxed,  it  is  the 
debt ;  notes  are  :mere  evidences  of  the  debt ;  the  right  to  money  due 
being  in  the  resident  in  Iowa,  the  property  must  of  necessity  be  at  the 
place  where  he  resides,  irrespective  of  the  situs  of  the  evidence."  The 
same  principle  is  contained  in  another  large  class  of  cases,  where  the 
question  is,  in  what  county  or  town  a  person  shall  be  taxed  for  debts 
due  from  solvent  debtors,  where  the  creditor  and  the  debtor  reside  in 
different  counties,  or  where  the  creditor  is  in  one  county  and  the 
mortgage  or  other  security  is  in  another.  In  CaUfomia,  the  statute 
requires  all  property  to  be  taxed  in  the  county  where  it  is  situated. 
A.,  residing  in  San  Francisco,  held  a  mortgage  on  property  in  Mari- 
posa county ;  it  was  foreclosed  and  recorded  in  that  county.  It  was 
held  not  liable  to  taxation  in  that  county ;  the  court  saying :  ^^  The 
mortgage  has  no  existence  independent  of  the  thing  secured  by  it ;  a 
payment  of  the  debt  discharges  the  mortgage.  The  thing  secured  is 
intangible,  and  has  no  situs  distinct  and  apart  from  the  residence  of 
the  holder.  It  pertains  to  and  follows  the  person." '  So,  the  cash 
capital  of  a  mercantile  firm  is  taxed aspersonal  estate,  at  the  domicile 
of  the  owners.'  The  residence  of  a  banker  is  the  place  in  which  his 
capital  as  a  banker  is  taxed.  Davis,  J. :  ^^  In  such  cases  the  maxim 
mobilia personam  aeguuntur  would  apply,  and  by  fiction  of  law  the 
situs  of  the  .property  would  be  the  personal  residence  of  the  owner."  ^ 
What  constitutes  the  domicile  of  a  party,  is  a  question  sometimes  of 
much  uncertainty ;  for  purposes  of  taxation  the  residence  of  a  party 
liable  to  assessment  fox  personal  property  will  be  deemed  to  continue 
where  it  has  been  until  a  change  is  affirmatively  shown.'  And  a 
change  cannot  be  effected  by  intention  alone,  without  actual  removal.* 
But  where  an  inhabitant  of  a  town  removes  to  another  town  in  the 
commonwealth,  not  intending  to  remain  permanently,  but  with  in- 
tention of  not  returning  to  his  former  home,  and  does  not  so  return, 


'  Hunter  v,  Snperyiflora  of  Page  Co.  88  Iowa,  876,  879. 
'  People  V.  Eastman,  26  Cal.  608. 

*  St  John  V.  Mobile,  21  Ala.  224. 

*  Miner  r.  Village  of  Fredonia,  27  N.  Y.  165,  166 ;  People  v.  Snperyisors  of  Chenango, 
11 N.  Y.  568.  The  same  principle  is  decided  in  mnny  other  cases.  People  v.  Wbartenby, 
8S  Cal.  461;  People  v.  McCreery,  84  Cal  469;  State  v.  Manchester,  1  Dutch.  631 ;  bt. 
Panl  V.  Merrill,  7  Minn.  25S. 

^  In  the  Matter  of  Nichols,  64  K.  Y.  66.  <  Stoddard  v.  Ward,  81  Md.  662. 
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he  loseB  his  domicile  in  the  former  town.^  In  case  of  death,  the  per- 
sonal property  of  the  decedent  is  taxed  where  he  resided ;  it  must 
have  a  situs  somewhere,  and  none  so  appropriate  during  the  settlement 
of  the  estate  as  the  domicile  of  the  late  owner ;  but  so  soon  as  it  is 
paid  over  to  the  heir,  legatee,  or  trustee  under  the  will,  then  it  is  taxed 
at  the  domicile  of  the  person  to  whom  it  is  paid.*  A  distinction  is 
taken  between  domicile  and  residence :  a  person  may  have  a  domicile 
in  one  State  and  a  residence  in  another ;  inhabitant  implies  a  more 
permanent  and  fixed  abode  than  resident,  and  frequently  imports 
maxCy  privileges  and  duties  which  a  mere  resident  could  not  claim  or 
be  subject  to.' 

§  42.  The  Opposite  View  and  a  Modijicatian  of  the  Bute. — ^Where 
N.,  a  resident  of  New  York,  owned  certain  property,  consisting  of 
debts  due  from  solvent  debtors  resident  in  Vermont,  evidenced  by 
promissory  notes,  and  appointed  an  agent,  residing  in  Vermont,  to 
control  and  manage  the  property,  and  collect  and  reloan  from  time  to 
time,  as  he  should  think  proper,  and  allowed  him  a  specified  salary  for 
so  doing,  it  was  held  the  legislature  had  power  to  enact  a  law  subject- 
ing property  so  situated  to  taxation.^  It  was  claimed  that  the  maxim 
TTiobilia  personam  sequuntur  was  a  legal  fiction;  adopted  from  con- 
siderations of  general  convenience  and  policy,  for  the  benefit  of  com- 
merce, and  to  enable  persons  to  dispose  of  their  property,  at  their  de- 
cease, agreeably  to  their  vrishes,  without  being  embarrassed  by  their 
want  of  knowledge  in  relation  to  the  laws  of  the  country  where  the 
same  is  situated,  and  did  not  at  all  conflict  with  the  authority  of  the 
State  where  property  is  actually  situate,  to  make  it  bear  its  share  of 
the  burden  of  the  government  by  taxation.  The  court  say,  "  It  is  en- 
tirely just  and  equitable,  that  if  persons  residing  abroad  bring  their 
property  and  invest  it  in  this  State  for  the  purpose  of  deriving  profit 
from  its  use  and  employment  here,  and  thus  avail  themselves  of  the 
benefit  and  advantages  of  our  laws  for  the  protection  of  their  prop- 
erty, it  should  yield  its  due  proportion  towards  the  support  of  the 
government  which  thus  protects  it." 

The  agents  of  George  Parrish,  a  resident  of  Bohemia,  had  in  their 
possession,  in  the  village  of  Ogdensburgh,  N.  Y.,  a  large  amount  of 
household  furniture  in  the  mansion  of  their  principal  in  the  village,  con- 
sisting of  silver  and  plated  ware,  mirrors,  books,  pictures  and  wines, 
$6,000  in  bank,  contracts  for  the  sale  of  land  in  the  village  amounting 


'  Mead  v.  Roxborough,  1 1  Cush.  (Mass.)  862.        «  Cornwall  v.  Todd,  38  Conn.  448. 
3  Supervisors  of  Tazewell  Co.  v.  Davenport,  40  111.  197,  204,  205. 
^  Catlln  V.  HaU,  21  Vt.  162. 


§  42.]  S1TU3  OP  THE  PROPERTY  TAXED.  45 

to  nearly  (20,000,  at  the  date  of  aaeeasment.  This  property  was  held 
liable  to  taxation  in  the  village.^  Earl,  J. :  ^^  The  contracts  represent 
the  debts  secured  by  them.  They  are  the  subject  of  larceny,  and  a 
transfer  of  them  transfers  the  debt.  If  this  kind  of  property  does  not 
exist  where  the  obligation  is  held,  where  does  it  exist  ?  It  certainly 
does  not  exist  where  the  debtor  may  be,  and  follow  his  person.  And 
while,  for  some  purposes  in  the  law,  by  legal  fiction,  it  follows  the 
person  of  the  creditor,  and  exists  where  he  may  be,  yet  it  has  been 
settled  that  for  purposes  of  taxation  this  legal  fiction  does  not,  to  the 
full  extent,  apply,  and  that  such  property  belonging  to  a  non-resident 
creditor  may  be  taxed  in  the  place  where  the  obligations  are  held  by 
his  agent."  This  case  was  followed  where  K.,  residing  in  Kansas, 
sold  land  in  Illinois,  took  notes  for  the  deferred  payments,  a  deed  to 
be  made  when  all  paid.  The  notes  were  deposited  in  Illinois,  and 
were  never  in  Kansas.  The  notes  were  not  taxable  in  Kansas.^  So, 
where  a  person  was  domiciled  at  his  death  in  Illinois,  and  was  the 
owner  or  holder  of  bonds  of  a  private  corporation  of  Missouri,  which 
were  sent  to  Missouri  for  collection,  and  anciUary  administration  was 
necessary  on  his  estate  in  order  to  collect  the  bonds,  the  bonds  were 
held  liable  to  tax  in  Missouri.  ''  The  actual  situs,"  say  the  court,  ^^  of 
personal  property,  and  not  the  domicile  of  the  owner,  determines  under 
the  law  of  what  State  it  shall  be  taxed." '  Where  a  party  domiciled  in 
Canada  died  there,  owning  personal  property  In  North  Carolina,  ancil- 
lary administration  was  gittnted  in  North  Carolina,  and  the  personal 
property  situate  in  that  State  was  held  liable  to  a  succession  tax.^  It  is 
to  be  noticed  that  in  the  first  two  cases,  while  the  actual  owner  of  the 
debts  was  a  non-resident,  yet  the  evidences  of  debt,  the  agent  of  the 
creditor,  and  debtor  were  aU  in  the  State  exercising  the  power  to  tax, 
and  the  investments  were  regarded  as  permanent ;  and  in  the  last  two 
cases,  the  person  who  held  the  legal  title  to  the  property  was  under 
the  control  of  the  State  exercising  the  power  to  tax.  They  are  not 
cases  like  those  ante^  sect.  41,  where  the  simple  question  was  whether 
the  property  should  be  taxed  at  the  residence  of  the  debtor  or  that 
of  the  creditor.    In  Connecticut,  under  a  statute  taxing  all  property 


'  People  9.  TruBtees  of  Village  of  O^densbmrg,  48  N.  Y.  890,  897,  898.  This  case,  as 
well  as  Hoyt  v.  Commissioners  of  Taxes,  23  N.  Y.  224-286,  OTerroled  Wilson  v.  The 
Mayor  of  iNew  York,  4  £.  D.  Smith,  675,  which  adopted,  in  its  fullest  sense,  the  doctrine 
that  personal  estate  has  no  Edtos  away  from  the  owner's  domicile. 

*  Wilcox  V.  Ellis,  14  Kans.  588. 

'  St.  Loais  County  v.  Taylor's  Administrator,  47  Mo.  594. 

*  Alrany  v.  Powell,  2  Jones'  Equity,  61.  This  case  contains  a  fine  discossion  of  the 
doctrine  of  the  situs  of  personal  property,  and  claims  that  the  fiction  that  such  property 
follows  the  person,  has  no  application  to  revenue  laws. 
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in  the  State,  all  loans  made  to  persons  in  other  States,  and  secured 
on  real  estate  there,  are  included ;  the  debt  follows  the  person.^ 

In  Illinois,  under  a  statute  requiring  "  all  property,  real  or  per- 
sonal, in  this  State,  all  moneys,  credits,  investments  in  bonds,  of  persons 
residing  in  this  State,  or  used  or  controlled  by  persons  residing  in  this 
State,  shall  be  taxed,  &c.,"  loans  made  by  a  person  in  that  State  were 
held  liable  under  the  following  state  of  facts.^  D.  was  a  man  of  ma- 
ture years,  unmarried,  lived  with  his  father  in  New  York.  He  came 
to  PeMn,  in  Tazewell  county,  every  year,  to  loan  money  upon  real  es- 
tate,* for  himself,  his  father  and  other  parties ;  the  loans  were  perma- 
nent investments ;  principal  and  interest  were  reinvested  on  the  same 
kind  of  security.  The  deeds  were  recorded  in  Tazewell  and  other 
counties,  where  the  security  was  situated.  While  engaged  in  this 
business,  Pekin  was  his  headquarters ;  it  was  his  post  office  address ; 
the  banking  house  of  R.  &  Co.,  in  Pekin,  was  his  place  of  doing 
business  generally.  When  R.  &  Co.  quit  business,  he  kept  his  office 
and  did  business  with  L.  &  Co.,  in  the  same  city ;  had  a  table  and 
desk  there  for  the  transaction  of  business,  kept  his  valuable  papers, 
and  sometimes  money,  in  the  safe  of  their  bank.  When  he  went  east 
he  left  his  papers  in  relation  to  loans  not  completed,  and  notes  mar 
turing  during  his  absence,  in  the  safe,  and  sometimes  in  the  care  of 
R.  &  Co.  Most  of  the  notes  were  taken  payable  in  Pekin,  and  if  pay- 
able elsewhere,  actually  paid  in  Pekin.  This  was  all  D.  did  while  in 
Pekin ;  he  gave  his  whole  attention  to  it.  He  stayed  from  one  to 
four  months,  never  leaving  while  he  had  money  on  hand,  remaining 
away  only  during  the  hot  and  sickly  season,  and  then  returning.  The 
loans,  amounting  to  $250,000,  were  held  liable  to  tax  in  Pekin ;  it  was 
thought  that  D.  was  a  resident  of  the  State  in  the  sense  of  the  statute. 

§  43.  Stocks  of  Corporations, — Stock  means  an  individual  inter- 
est in  the  dividends  as  they  are  declared,  and  a  right  to  B,pro  rata  dis- 
tribution of  the  effects  of  the  corporation  at  dissolution  of  the  corpo- 
ration. It  is  in  the  nature  of  a  chose  in  action,  has  no  locality,  and  of 
necessity  follows  the  person  of  the  owner ;  the  tax  upon  it  is  in  the 
nature  of  a  tax  upon  income,*  which  of  necessity  is  confined  to  the 
person  of  the  owner.*    In  McKeen  v.  Northampton,  the  court  say : 

I  Kiriland  v.  Hotchkiss,  42  Conn.  426. 

*  Superrisopfl  of  Tazewell  County  v,  Davenport,  40  IlL  197. 

'  Union  Bank  of  Tecnessee  v.  State,  9  Ter?.  490;  An^ell  A  Ames  on  Corporations, 
§468;  McEeen  v.  Northamptoa  County,  49  Penn.  2St.  519;  Waltham  v.  Inhabitants  of 
Waltham,  10  Mete.  (Maso.)  884.  This  was  a  case  of  stock  pledged  to  a  bank  as  collateral 
flecurity,  taxed  to  the  owner  not  to  the  bank.  See  opinion  as  to  the  nntare  of  stock,  citing 
English  authorities,  in  Harrington  v.  fierkchire,  16  Pick.  572;  Webb  v.  Burlington,  28 
Yt.  188;  Oliver  v,  Wellington  Mills,  11  Allen,  268. 
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^^  The  defendant  below,  being  a  citizen  of  this  State,  it  k  clear  he  is 
Bnbject  personallj  to  its  power  to  tax,  and  that  all  his  property  accom- 
panying his  person,  or  falling  legitimately  within  the  territorial  juris- 
diction of  the  State,  is  eqoally  within  its  authority.  The  interest 
which  an  owner  of  shares  has  in  the  stock  of  a  corporation  is  personal. 
Whithersoever  he  goes  it  accompanies  him,  and  when  he  dies  his 
domicile  governs  its  saccession."  ^  ^^  Intangible  property  has  no  actual 
situs.  If  for  purposes  of  taxation  we  assign  it  a  legal  situs,  surely  that 
situs  shonld  be  the  place  where  it  is  owned,  and  not  the  place  where 
it  is  owed.  To  make  it  follow  the  debtor  instead  of  the  creditor  is  to 
tax  poverty  instead  of  wealth."  * 

In  Alabama,  it  is  thonght  that  gold  coin,  treasury  notes  of  the 
United  States,  and  stocks  of  foreign  corporations  owned  by  citizens 
of  Alabama,  but  on  deposit  in  New  York  city,  are  not  taxable  in  Alsr 
bama,  because  the  laws  of  the  State  cannot  operate  beyond  its  limits.* 
In  Iowa,  shares  of  stockholders  in  corporations  of  that  State,  though 
owned  by  non-residents,  are  held  liable  to  taxation  in  that  State.^ 
The  court  says,  '^  The  interest  of  each  shareholder  is  properly  within 
the  jurisdiction  of  the  State.  The  certificate  of  shares  may  be  with 
the  person  of  the  non-resident  owner.  But  it  is  only  paper  evidence 
of  such  interest,  the  property  it  represents  being  within  reach  of  the 
taxing  power.  The  legislature  has  thought  proper  to  provide  that  the 
property  of  this  company,  which  has  its  existence  by  virtue  of  its 
enactments,  shall  bear  its  proportion  of  the  burden  of  taxation  in  this 
way.  Those  who  seek  the  benefit  of  this  company,  do  so  with  this 
understanding."  At  first  blush  this  seems  to  sustain  a  different  view 
from  the  cases  just  noticed,  but  a  more  particular  examination  will 
show  that  it  does  not.  The  decision  was  rendered  npon  the  construc- 
tion of  the  following  statute :  '^  Corporations  shall  be  taxed  through 
the  shares  of  the  stockholders,  and  when  stockholders  are  non-resi- 
dents, their  interest  shall  be  taxed  in  the  county  in  which  is  situated 
their  principal  business  office,  within  the  State."  The  statute  recog- 
nizes the  distinction  that  the  corporation  is  a  person  liable  to  taxation 
for  its  corporate  property  and  privileges,  and  is  entirely  distinct  from 
the  individual  stockholders,  who  are  liable  to  taxation  in  the  State  of 
their  residence  for  their  property,  including  stock  in  this  corporation. 
It  is  the  corporation  that  is  taxed,  and  the  shares  of  stockholders  are 


^  See  also  City  of  Richmond  v,  Daniel,  14  Gratt.  885.    Samuels,  J.,  draws  a  distinction 
between  stoclcs  aod  credits,  p.  889. 

'  Walsh,  J.,  in  Worthington  v.  Sebasdan,  Tr.,  25  Ohio,  N.  S.  1.      Taxing  bonds  and 
stocks  in  foreign  corporations. 

3  Yanner  v,  Calhonn,  48  Ala.  178.  *  Faxton  t>.  McCosh,  12  Iowa,  527,  630. 
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looked  to  lutrely  as  a  measure  of  the  tax,  which  it  is  deemed  proper 
this  corporation  should  pay.  The  tax  is  upon  the  corporation  for  the 
privilege  of  its  existence  in  the  State.  The  court  distinguish  the  ease 
from  Davenport  v.  Mississippi  &  Missouri  Bailroad  Oo. :  ^'  The 
property  is  in  the  State,  owned  by  the  mortgagor,  but  the  case  does 
not  decide  that  the  property  of  the  mortgagor  upon  which  the  debt  is 
secured,  is  not  liable  to  tax,  but  that  the  debt  secured,  owned  by  the 
non-resident,  shall  not  be  taxed  to  the  mortgagee.^  In  Pennsylvania, 
several  late  cases  have  extended  the  principle  of  Faxton  v.  McCosh, 
in  such  a  manner  as  to  entirely  overrule  the  earlier  cBiSe  of  McKeen 
V.  Northampton  County,  already  cited.'  The  first  of  these  cases  arose 
out  of  an  act  laying  a  tax  "  on  mortgages,  money  owing  by  solvent 
debtors,  whether  by  promissory  notes,  penal  or  single  bill,  bond  or 
judgment,"  a  section  of  which  requires  the  officers  of  any  corporation 
which  pays  interest  on  which  a  State  tax  is  imposed,  before  payment 
of  the  same,  to  retain  the  State  tax  and  pay  the  same  to  the  treasurer 
of  the  State.  Maltby,  a  non-resident  holder  of  certain  coupons,  due 
before  the  passage  of  the  act,  presented  them  for  payment.  The 
company  insisted  on  retaining  the  tax  of  three  mills  on  each  dollar 
of  the  bonds.  Maltby  brought  suit,  and  the  court  held  the  company 
could  deduct  the  tax.  Woodward,  J. ;  "  There  must  be  jurisdiction 
over  either  the  property  or  the  person  of  the  owner,  else  the  power 
of  taxation  cannot  be  exercised,  but  where  the  property  is  within  our 
jurisdiction  and  enjoys  the  protection  of  our  State  government,  it  is 
justly  taxable,  and  it  is  of  no  moment  that  the  owner  who  is  required 
to  pay  the  tax,  resides  elsewhere.  The  duties  of  sovereign  and  sub- 
ject are  reciprocal,  and  any  person  who  is  protected  by  government 
in  his  person  or  property  may  be  compelled  to  pay  for  that  protection. 
*  *  *  What  would  the  plaintifPs  loan  be  worth  if  it  were  not  for 
the  franchises  conferred  upon  the  company  by  the  commonwealth, 
franchises  which  are  maintained  and  protected  by  the  civil  and  mili- 
tary power  of  the  commonwealth }  Then  it  would  seem  that  this 
kind  of  property,  more  than  any  other,  ought  to  contribute  to  the 
support  of  the  State  government,  and  I  suppose  it  is  upon  this 
ground  that  the  legislature  discriminates  between  corporation  loans 
and  private  debts  as  objects  of   taxation."     These  views  are  com- 


»  12  Iowa,  689. 

<  Maltby  tr.  Reading  &  Colnmbia  Railroad  Co.  62  Penn.  St.  140 ;  PitUbnrgh,  Fort 
Wayne  &  Ohicaffo  Railroad  Co.  v.  Commonwealth,  66  Penn.  St  78 :  The  Cleveland, 
Painesville  A  Ashtabula  Railroad  Co.  v.  Commonwealth,  6  Casey,  870.  These  cases 
were  oyerniled  in  State  Tax  on  Foreign-held  Bonds,  16  Wall.  800;  Susquehanna  Canal 
Co.  V.  Commonwealth,  72  Penn.  St.  696.  The  Pennsylvania  court  adheres  to  the  foitner 
rulings,  notwithstanding  the  decision  in  15  Wall.  300. 
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mented  on  by  Field,  J.,  in  State  Tax  on  Foreign-held  Bonds :  *  "  The 
amount  of  all  which  is  this ;  that  the  State  which  creates  and  pro- 
tects a  corporation  ought  to  have  the  right  to  tax  the  loans  negotiated 
by  it,  though  taken  and  held  by  non-residents — ^a  proposition  which 
it  is  unnecessary  to  controvert.  The  legality  of  a  tax  of  that  kind 
would  not  be  questioned,  if  in  the  charter  of  the  company,  or  its 
certificates  of  loan,  the  liability  of  the  loan  to  taxation  were  stated. 
The  tax  in  that  case  would  be  in  the  nature  of  a  license  tax  for  nego- 
tiating the  loan,  for,  in  whatever  manner  made  payable,  it  would 
ultimately  fall  on  the  company  as  a  condition  of  effecting  the  loan, 
and  the  parties  contracting  with  the  company  would  provide  for  it  by 
proper  stipulations."  The  error  in  the  reasoning  of  Woodward,  J., 
results  from  overlooking  the  distinction  alluded  to  in  commenting  on 
Faxton  v.  McCosh,  between  the  corporation  and  the  stockholders  of 
the  corporation ;  the  corporation  being  a  creature  of  the  State,  it  may 
prescribe  the  terms  of  its  existence  in  the  form  of  a  bonus  or  tax  for 
the  privilege  of  exercising  its  functions  in  the  State,  and  that  tax,  as 
Judge  Field  says,  may  be  in  the  form  of  a  tax  upon  its  loans.  But 
the  tax  here  was  not  a  tax  upon  the  corporation,  it  was  a  tax  upon 
the  creditors  of  the  corporation,  upon  parties  contracting  with  a  cor- 
poration at  a  time  when  the  State  which  created  it  had  not  burdened 
it  with  a  tax  upon  its  borrowing  power,  and  was  a  violation  of  the 
obligation  of  the  contract  between  the  borrower  and  lender.  The 
shares  of  stock  in  the  national  banks  are  an  exception  to  the  rule 
stated  in  this  section ;  the  acts  of  Congress  as  to  them  annul  the  gen- 
eral rule,  and  impart  to  such  shares  for  some  purposes  the  local  char- 
acter and  fixity  of  real  estate.  They  are  taxed  where  the  bank  is 
situated.^ 

In  a  late  case  it  was  held  that  residents  of  New  York  owning 
stocks  in  foreign  corporations  are  not  taxable  for  them  in  New  York, 
they  are  not  property  within  the  State.^ 

§  44.  Collateral  Inheritance  Tax. — "  The  right  to  take  property 
by  devise  or  descent  is  the  creature  of  the  law,  and  secured  and  pro- 
tected by  its  authority.  The  legislature  might,  if  it  saw  proper,  re- 
strict the  succession  to  a  decedent's  estate,  either  by  devise  or  descent 
to  a  particular  class  of  his  kindred,  say  to  his  lineal  descendants  and 


»  16  WaU.  822. 

'  Providence  Inst,  for  Sayings  &  Jewell  v.  City  of  Boston,  101  Mass.  676  ;  Tappan  v. 
Merchants'  Kat  Bank,  19  Wall.  490;  McLaughlin  v,  Chadwell,  1  Heisk.  889 ;  Baker  v. 
First  Nat.  Bank  of  Springfield,  67  lU.  297. 

3  Trowbridfi^e  v.  Commissioners  of  Taxes,  4  Hun  (N.  T.)  696.  This  is  in  conflict  with 
the  principles  laid  down  in  28  N.  Y.  224. 
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ascendants."  ^  When  the  legislature  requires  a  certain  percentage  of 
the  estate  passing  by  devise  or  descent  to  collateral  kindred,  it  is 
called  a  collateral  inheritance  tax,  or  succession  tax.  It  is  a  tax  upon 
the  civil  privilege  of  taking  the  property  devised  or  descended. 
Where  the  domicile  of  the  decedent  is  in  one  State,  and  the  situs  of 
the  property  in  another,  the  question  arises,  In  which  State  is  the  tax 
imposed  ?  The  general  rule  is,  that  wherever  the  owner  of  the  prop 
erty  is  domiciled,  there  a  tax  may  be  imposed  on  the  succession,  al- 
though the  property  may  be  situated  in  another  State.*  But  where 
the  State  has  control  over  neither  the  domicile  of  the  decedent  nor 
his  property,  it  cannot  impose  the  tax.*  In  the  first  of  these  cases, 
Short  resided  in  Philadelphia,  owned  large  sums  invested  in  stocks  of 
corporations  of  other  States,  in  bonds  of  the  State  of  Kentucky,  and 
a  bank  deposit  in  the  State  of  New  York.  This  property  was  held 
liable  to  the  succession  tax  in  Pennsylvania,  on  the  principle  that  the 
situs  of  personal  property  follows  the  domicile  of  the  owner.  In  the 
second  case.  Hood  was  bom  in  Philadelphia,  in  1786 ;  went  to  Cuba 
in  1814,  and  became  established  in  business  there ;  in  1817,  he  formed  a 
partnership  with  persons  residing  in  Philadelphia,  and  had  correspond- 
ents there ;  he  lived  in  Cuba  until  his  death,  made  occasional  visits  to 
Philadelphia,  and  died  in  France,  in  1850,  while  on  a  visit  for  his 
health.  He'  had  an  estate  in  Pennsylvania,  and  large  estates  in  Cuba. 
Legacies  to  a  large  amount  were  given  to  persons  residing  in  Penn- 
sylvania. The  executor  paid  the  collateral  inheritance  tax  on  all  the 
property  in  Pennsylvania,  but  refused  to  pay  on  the  legacies  derived 
from  property  in  Cuba.  The  executor  was  sustained,  the  court  de- 
ciding that  where  neither  the  personal  property  taxed,  nor  the  domi- 
cile of  its  owner  is  within  the  State  at  the  time  of  his  death,  such 
property  is  not  subject  to  the  collateral  inheritance  tax.  These  cases 
do  not  conflict  with  the  doctrine  that  the  State  in  which  ancillary  ad- 
ministration of  an  estate  is  granted  may  impose  a  collateral  inheri- 
tance tax  on  all  property  situated  in  the  State,*  which  has  a  visible, 
tangible  existence,  or  even  upon  debts  which  can  only  be  collected  by 
the  ancillary  administrator,  who  has  the  legal  title  to  them."  Nor  do 
the  cases  last  cited  maintain  a  doctrine  that  would  make  it  proper  to 
have  sustained  a  tax  in  Hood's  Estate,  upon  the  legacies  derived  from 
the  property  in  Cuba.    When  the  property  is  of  such  a  character  that 


1  Eyre  v.  Jacob,  14  Gratt.  422 ;  Lee,  J.,  Id.  480. 

*  Shores  Estate,  16  Penn.  St.  63.  >  Hood's  Estate,  21  Penn.  St.  106. 

*  Alyany  v.  Powell,  2  Jones  £q.  61. 

*  St.  Louis  Connty  v.  Taylor's  AdmlDistrator,  47  Mo.  694 ;  The  Attorney  General  v, 
Hope,  1  C.  M.  <fc  R.  680 ;  8  Bligh,  44. 
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it  passes  by  delivery,  it  is  snbject  to  the  collateral  inheritance  tax  or 
probate  duty  where  it  is  situated.*  This  tax  is  due  when  settlement 
is  made  with  the  legatees,  although  the  estate  is  not  fully  settled.* 

§  45.  PuMic  Securities  and  Negotiable  Instruments. — The  State 
bonds  and  bonds  of  municipal  bodies  and  circulating  notes  of  banks, 
which  are  treated  as  property  where  they  are,  and  pass  by  delivery, 
are  the  subjects  of  taxation  wherever  they  are  found,  in  the  same 
manner  as  chattels.'  Probate  duty  in  England  is  measured  by  the 
property  within  the  jurisdiction  of  the  court.*  Where  a  portion  of 
the  estate  of  the  decedent  was  composed  of  Russian,  Danish  and 
Dutch  bonds,  which  were  marketable  securities,  transferable  by  deliv- 
ery only,  and  as  to  which  it  was  never  necessary  to  do  any  act  what- 
soever out  of  the  kingdom  of  England,  in  order  to  make  a  transfer 
of  any  of  the  said  bonds  valid,  they  were  held  liable  to  probate  duty.* 
Lord  Abinger  says :  "  No  ordinary  in  England  could  perform  any  act 
of  administration  within  his  diocese,  with  respect  to  debts  due  from 
persons  resident  abroad,  or  with  respect .  to  shares  or  interests  in  for- 
eign funds  payable  abroad,  and  incapable  of  being  transferred  here; 
and  therefore  no  duty  would  be  payable  on  the  probate  or  letters  of 
administration  in  respect  of  such  effects.  But,  on  the  other  hand,  it 
is  clear  that  the  ordinary  could  administer  all  chattels  within  his  juris- 
diction; and  if  an  instrument  is  created  of  a  cliattel  nature,  capable 
of  being  transferred  by  acts  done  here,  and  sold  for  money  here,  there 
is  no  reason  why  the  ordinary  or  his  appointee  should  not  administer 
that  species  of  property.  Such  an  instrument  is  in  effect  a  salable 
chattel,  and  follows  the  nature  of  other  chattels  as  to  the  jurisdiction 
to  grant  probate."  •  But  where  the  public  securities  owned  by  the 
decedent,  who  was  domiciled  in  England,  were  of  such  a  cliaracter 
that  they  were  not  transferable  by  delivery,  but  only  transferable  in 
the  State  where  they  were  issued,  they  were  held  not  liable  to  such 
dutv.''  The  securities  in  the  first  case  were  caUed  rentes,  inscribed  in 
the  great  book  of  the  debt  public  of  France  ;  and  in  the  second,  they 
were  registered  stocks  of  the  State  of  New  York.  The  same  prin- 
ciple is  contained  in  those  cases  which  hold  that  State  or  municipal 


'  Attorney  General  v.  Bo  wens,  4  M.  A  W.  171. 

*  Attorney  General  v.  Pierce,  6  Jones  Eq.  144. 

>  Field,  J.,  in  State  Tax  on  Foreign-held  Bonds,  15  Wall.  824. 
^  Attorney  General  v.  Dimond,  1  Cr.  A  Jer.  S70. 

*  Attorney  General  v.  Bowens,  4  M.  A  W.  190. 

*  Attorney  General  v,  Bowens,  4  M.  A  W.  190. 

*  Attorney  General  v.  Dimond,  1  Cr.  A  Jer.  856 ;  Attorney  General  v.  Hope,  1  C.  M. 
<fcR.680;  8Bligfa,44. 
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bonds  which  are  required  by  various  States  to  be  deposited  by  foreign 
insurers  with  the  treasurer  or  other  oflBicer,  are  liable  to  taxation  as 
property  in  the  State.^  It  is  to  be  observed  that  the  stocks  which 
were  held  liable  to  probate  duty  in  England,  might  have  been  held 
liable  on  the  principle  that  the  situs  of  personal  property  is  tfiat  of  its 
owner ;  but  the  same  principle  would  apply  in  the  cases  in  which  they 
were  held  not  liable.  The  idea  upon  which  the  decisions  are  based  is 
that  when  the  evidence  of  the  debt  is  such  that  it  passes  by  delivery, 
then  the  situs  of  the  evidence  of  the  debt  is  the  situs  of  the  debt,  and 
it  is  taxable  there.  But  where  it  is  necessary  that  the  evidence  of 
the  debt  should  be  in  the  State  of  the  debtor  in  order  t6  transfer  the 
title  to  it,  it  is  taxable  in  the  State  of  the  debtor,  which  is  in  accord 
with  the  Missouri  and  North  Carolina  eases  on  the  subject.*  This 
principle  extends  to  all  negotiable  instruments  which  pass  by  deliv- 
ery, and  they  should  be  taxed  where  the  instruments  are  situated. 
They  are  chattels  personal ;  a  negotiable  note  payable  to  the  order  of 
an  unmarried  woman  becomes  the  property  of  her  husband  without 
her  indorsement,  it  being  a  personal  chattel,  and  not  a  chose  in 
action.' 

§  46.  Steamers  cmd  Sailing  Yessels. — ^The  domicile  of  a  vessel  is 
its  home  port,  or  port  at  which  it  is  required  to  be  registered  by  the 
acts  of  Congress,  and  this  is  the  port  nearest  to  the  place  where  the 
owner  or  owners  reside.*  The  name  of  the  vessel  and  of  the  port  to 
which  she  belongs,  is  required  to  be  painted  on  her  stem,  on  a  black 
ground,  in  white  letters  of  not  less  than  three  inches  in  length. 
Where  an  ocean  steamer,  owned  and  registered  in  New  York,  was 
regularly  plying  between  Panama  and  San  Francisco  and  ports  in 
Oregon,  remaining  in  San  Francisco  no  longer  than  was  necessary  to 
land  and  receive  passengers  and  cargo,  and  in  Benicia  only  for  re- 
pairs and  supplies,  a  tax  assessed  by  the  State  of  California  and  paid, 
was  recovered  back,  upon  the  ground  that  the  steamer  was  not  prop- 
erty within  the  State  of  California.*  Nelson,  J. :  "  Whether  the  vessel, 
leaving  her  home  port  for  trade  and  commerce,  visits,  in  the  course 
of  her  voyage  or  business,  several  ports,  or  confines  her  operations  in 
the  carrying  trade  to  one,  are  questions  that  will  depend  upon  the 
profitable  returns  of  the  business,  and  will  furnish  no  more  evidence 
that  she  has  become  a  part  of  the  personal  property  within  the  State, 


^  Britifib  Com.  Life  Ins.  Co.  v.  Commissioners,  4  Eeyes  (N.  T.),  808  ;  People  v.  Home 
Insurance  Co.  29  CaL  588. 

'  AiUe,  §§  41,  42,  s  McNeilage  v,  HaUoway,  1  B.  dk  Aid.  218. 

«  1  U.  S.  Stat,  at  Large,  288  ;  Bright.  Dig.  824,  pi.  8. 

*  Hays  V,  The  Pacific  MMl  Steamship  Co.  17  How.  596. 
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ABd  liable  to  taxation,  at  one  port  than  at  others.  She  is  within  the 
jurisdiction  of  all  or  any  one  of  them,  temporarily,  and  for  a  purpose 
wholly  excluding  the  idea  of  permanently  abiding  in  the  State,  or 
changing  her  home  port.  We  are  satisfied  that  the  State  of  Califor- 
nia had  no  jurisdiction  over  these  vessels  for  the  purpose  of  taxation  ; 
they  were  not  property  abiding  within  its  limits,  eo  as  to  become  in- 
corporated with  the  other  personal  property  of  the  State  ;  they  were 
there  but  temporarily,  engaged  in  lawful  trade  and  commerce,  with 
their  situs  at  the  home  port  where  the  vessels  belonged,  and  where 
the  owners  were  liable  to  be  taxed  for  the  capital  invested,  and  where 
taxes  had  been  paid."  A  vessel  registered  in  the  port  of  New  York, 
that  nearest  her  owner's  residence,  one  of  a  regular  daily  line  of 
steamers  between  Mobile  and  New  Orleans,  is  not  taxable  in  Ala- 
bama.^ The  fact  that  such  vessel  is  enrolled  by  her  master  as  a  coaster 
at  Mobile,  Alabama,  and  that  her  license  as  a  coaster  is  renewed  from 
year  to  year,  does  not  affect  her  registry  or  ownership  in  New  York, 
nor  make  her  liable  to  taxation  as  personal  property  in  the  State  of 
Alabama. 

In  the  cases  which  have  been  noticed  on  this  subject,  the  home 
port  and  residence  of  the  owner  of  the  vessel  were  in  a  different 
State  from  that  of  the  vessel,  and  the  vessel  being  temporarily  in  the 
State  in  which  she  was  used,  was  not  liable  to  taxation  in  such  State. 
But  where  the  owner  of  a  steamer  resides  in  the  State  and  the  vessel 
is  engaged  on  the  waters  of  a  river  of  that  State,  wholly  within  the 
State,  the  vessel  is  taxable  in  such  State,  notwithstanding  she  is  regis- 
tered and  enrolled  as  a  coasting  vessel  under  the  acts  of  Congress ; 
and  it  would  seem  that  a  vessel  so  enffajgfed  would  be  taxable  in  the 
state  on  whose  wate»  she  was  plpn|Tren  if  the  owner  resided  in 
another  State.^  The  charter  of  the  city  of  New  Albany  allowed  it  to 
tax  all  real  and  personal  property  within  the  city.  Meekin,  a  resident 
of  the  city,  was  part  owner  of  a  steamboat,  enrolled  at  Louisville,  and 
which  touched  occasionally  at  New  Albany ;  a  tax  imposed  on  Meekin 
for  his  share  of  the  boat  was  held  illegal ;  it  was  not  property  within 
the  city ;  and  in  a  similar  case,  it  was  held  that  the  situs  of  a  vessel  is 
the  place  of  its  registration  and  port  from  and  to  which  it  regularly  de- 
parts and  returns.*  The  city  of  St.  Louis,  by  its  charter,  had  precisely 
the  same  power  as  New  Albany.  The  St.  Louis  Ferry  Company  was 
incorporated  in  Illinois,  and  had  an  office  there ;  the  company  was 


'  Morgan  v.  Parham,  16  Wall.  471. 

'  Battle  V.  Ck)rporation  of  Mobile,  9  Ala.  234;  MiDtnrn  v.  Hajfl,  2  Cal.  690. 

•  The  City  of  New  Albany  v,  Meeldn,  8  Ind.  481 ;  a.  p.  Wilkey  v.  The  City  of  Pekin, 
19  ni.  160. 
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engaged  in  carrying  passengers  and  freight  across  the  river  from  St. 
Louis,  Missouri,  to  East  St.  Louis  in  Illinois.  The  boats  only  touched 
at  the  wharf  in  St.  Louis,  as  one  of  the  termini  of  the  voyage,  and 
were  not  allowed  to  remain  there  morie  than  ten  minutes,  in  pursu- 
ance of  an  ordinance  of  the  city.  When  not  in  actual  use,  they  were 
laid  up  in  Illinois ;  their  pilots  and  engineers  resided  there ;  their 
real  estate  and  warehouse  on  it  were  there.  The  boats  were  enrolled 
in  St.  Louis ;  the  company  had  an  oflSce  there ;  its  president,  vice- 
president  and  principal  officers  lived  there  ;  the  stockholders  mainly 
resided  there,  and  none  of  them  in  Illinois ;  the  ordinary  meetings  of 
the  directors  were  held,  and  its  moneys  received  and  disbursed,  and 
corporate  seal  kept  in  St.  Louis.  The  company  paid  to  the  city  of 
St  Louis  an  annual  ferry  license ;  it  erected,  by  permission  of  the 
city,  wharf -boats  at  its  wharf  or  public  landing ;  it  paid  wharfage  to 
the  city  at  a  stipulated  annual  amount ;  it  was  assessed  and  paid  taxes 
on  the  value  of  the  wharf-boats  within  the  city  limits.  The  city  of 
St.  Louis  also  laid  a  tax  on  the  value  of  the  ferry-boats,  which  was 
refused,  on  the  ground  that  these  boats  were  not  property  "  within 
the  city."  The  Supreme  Court  of  Missouri  held  that  the  company 
was  liable  for  the  tax  on  the  ferry-boats.^  This  decision  was  over- 
ruled by  the  Supreme  Court  of  the  United  States.* 

The  latter  court  held  that  a  corporation  is  a  citizen  of  the  State 
which  created  it ;  that  jurisdiction  of  either  person  or  property  is 
necessary  to  the  exercise  of  the  taxing  power,  and  while  it  is  true,  as 
a  general  rule,  that  personal  property  follows  the  person,  yet  this 
doctrine  does  not  stand  in  the  way  of  the  taxing  power  in  the  locality 
where  the  property  has  an  actual  situs.  The  enrollment  of  the  vessel 
throws  little  light  upon  the  question  of  actual  situs,  because  she  is  re- 
quired to  be  registered  at  her  home  port,  and  where  her  home  port  is 
depends  upon  the  locality  of  the  owner's  residence,  and  not  upon  the 
place  of  employment.  Swayne,  J. :  "  The  owner  was,  in  the  eye  of 
the  law,  a  citizen  of  Illinois,  and  from  the  inherent  law  of  its  nature 
could  not  emigrate  or  become  a  citizen  elsewhere.  As  the  boats  were 
laid  up  on  the  Illinois  shore,  when  not  in  use,  and  the  pilots  and  en- 
gineers who  ran  them  lived  there,  that  locality,  under  the  circum- 
stances, must  be  taken  to  be  their  home  port.  They  did  not  so  abide 
within  the  city  of  St.  Louis  as  to  become  incorporated  with  and  form 
part  of  its  personal  property.  Hence  they  were  beyond  the  jurisdic- 
tion of  the  authorities  by  which  the  taxes  were  assessed,  and  the 


*  St.  Louis  V.  The  Ferry  Company,  40  Mo.  580. 
«  St.  Louis  V.  The  Ferry  Company,  11  WaU.  428. 
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validity  of  the  taxes  cannot  be  maintained."  The  situs  of  a  sea- 
going vessel  owned  by  a  corporation,  is  that  of  the  home  port  where 
she  is  registered.^ 

§47.  Goods  in  hands  of  Consignee^  or  in  Transitu, — Where 
goods  are  sent  from  one  State  to  another  merely  for  sale,  the  rule  that 
personal  property  follows  the  person  is  not  so  far  modified  by  their 
actual  situs  as  to  make  them  liable  to  taxation  in  the  hands  of  the 
consignee.*  The  case  of  The  Parker  Mills  announces  the  principle 
laid  down,  but  it  arose  upon  the  construction  of  a  statute  requiring 
^all  persons  and  associations  doing  business  in  the  State  of  New 
York,  as  merchants,  bankers  or  otherwise,  either  as  principals  or 
partners,  whether  special  or  otherwise,  and  not  residents  of  the  State, 
to  be  assessed  and  taxed  on  all  sums  invested  in  any  manner  in  said 
business,  the  same  as  if  they  were  residents  of  the  State."  The  Par- 
ker Mills  was  a  foreign  corporation,  manufacturing  nails  in  the  States 
of  Massachusetts  and  Khode  Island.  It  had  a  depot  and  agent  in  the 
city  of  New  York,  to  whom  it  transmitted  nails  for  sale.  Its  only 
business  within  the  State  consisted  in  making  such  sales,  the  proceeds 
of  which  wei-e  remitted  at  once  to  the  corporation  in  Massachusetts ; 
and  where  sales  were  upon  credit,  the  securities  received  were  sent  to 
the  corporation  for  collection.  Annual  sales,  $300,000 ;  value  of  nails 
in  store  on  day  of  assessment,  $10,000.  It  is  said  by  the  court  that 
the  object  of  this  statute  was  to  reach  foreign  corporations  and  per- 
sons engaged  as  partners  of  commercial  or  other  firms,  who  resided  in 
New  Jersey  or  Connecticut,  enjoyed  the  fruits  of  a  profitable  busi- 
ness carried  on  in  New  York,  and  yet,  by  reason  of  the  rule  that  per- 
sonal property  is  deemed  to  follow  the  person,  they  escaped  taxation 
in  New  York.  In  these  the  investment  of  the  funds  has  more  or 
less  of  permanency.  It  is  not  the  mere  transit  of  property  through 
the  State  for  the  purposes  of  a  market.  The  court  likens  the  case  to 
that  of  a  drover,  who  transports  his  herds  of  cattle  to  New  York  for 
sale,  who  may  have  his  field  or  yard  for  keeping  his  cattle,  and  his 
herdsman  to  take  care  of  them.  It  is  easy  to  perceive  the  difference 
between  the  case  of  the  drover  put,  and  that  of  the  merchants  doing 
business  in  New  York,  as  to  their  permanency ;  but  the  difference 
between  a  merchant  engaged  in  a  regular  business  and  that  of  The 


1  People,  4&C.  V.  Oomr.  of  Taxes,  5S  N.  Y.  242 ;  8.  f.  Pacific  MaU  S.  Co.  v.  Board  of 
SuperTisors,  50  Cal.  288.  % 

*  The  Purker  Mills  v.  Tlie  Commissioners  of  Taxes,  23  N.  Y.  242,  246 ;  McCormick  «. 
Fitch,  14  Minn.  252  ;  People  v.  Coleman,  4  Cal.  46.  See  also  North  v.  Fayette ville,  1 
Winston's  (N.  C.)  Eq.  70 ;  Frank's  Appeal,  62  Penn.  St.  367;  Duer  v.  Small,  4  Blatch.  C. 
0.  263,  as  to  taxing  business  in  one  State  when  a  person  resides  in  auother;  also  19  WaU.. 
502,  503,  approving  the  principle  of  New  York  statute  quoted. 


56  THE  LAW  OF  TAXATION.  [OH.  IV. 

Parker  Mills  Company,  as  to  permanency,  it  is  hard  to  perceive.  But 
I  do  not  understand  the  conrt  as  deciding  that  a  statute  taxing  the 
property  of  a  company  carrying  on  such  a  business  as  The  Parker 
Mills  Company,  would  be  void,  because  the  situs  of  the  property  was 
not  sufficiently  permanent  to  make  it  property  within  the  jurisdiction 
of  the  State,  and  to  modify  the  rule  that  personal  property  follows 
the  person ;  that  would  be  to  overrule  Hoyt  v.  The  Commissioners  of 
Taxes.^  They  merely  decide  that  the  company  was  not  taxable  under 
the  statute  named.  On  a  similar  principle,  where  a  foreign  bank 
sends  funds  to  New  York  city  to  be  employed  in  tismporary  loans, 
subject  at  all  times  to  its  control,  the  funds  are  not  taxable  in  New 
Tork.« 

§  48.  In  Transitu. — Goods  in  transit  to  a  market  are  not  liable 
to  taxation  in  the  State  through  which  they  pass  to  arrive  at  a  market 
for  sale.*  The  case  in  New  Jersey  arose  under  a  statute  which  makes 
a  person  "  liable  to  be  taxed  in  the  township  or  ward  in  which  he  re- 
sides, for  all  personal  estate  in  his  possession  or  under  his  control  as 
trustee,  guardian,  executor,  administrator  or  agent."  An  assessment 
was  made  on  coal  lying  on  a  pier  at  Elizabethport,  under  the  control 
of  an  agent.  The  coal  was  the  property  of  a  company  doing  business 
in  Pennsylvania,  was  mined  on  their  land  in  Pennsylvania,  and  sent 
by  the  cars  of  the  Central  Railroad  to  Elizabethport,  to  be  there 
shipped  by  water  to  other  markets  for  the  purposes  of  sale.  It  is  the 
custom  of  the  company,  when  the  coal  arrives  at  Elizabethport,  to 
have  it  separated  according  to  sizes,  and  when  a  cargo  of  one  size  is 
obtained,  it  is  shipped  to  points  in  New  England,  or  up  the  Hudson 
river,  as  soon  as  a  vessel  can  be  chartered.  None  of  the  coal  is  sold  for 
consumption  at  Elizabethport.  Dupue,  J.,  delivering  the  opinion  of 
the  court,  said :  "  The  duties  of  the  agents  were  simply  to  obtain  and 
transmit  orders  to  their  principals,  and  superintend  reshipment  when 
delivered.  The  property  was  not  in  the  State  under  such  circum- 
stances as  to  be  liable  to  taxation  here.  The  power  of  the  State  to 
tax  subjects  of  commerce,  where  their  transit  for  the  purpose  of  com- 
merce has  ceased,  and  they  have  become  incorporated  and  mixed  up 
with  the  mass  of  property  in  the  community,  is  well  settled.  But 
that  a  tax  on  the  property  belonging  to  a  citizen  of  another  State,  in 
its  transit  to  market  in  other  States,  which  is  delayed  in  this  State, 
not  for  the  purpose  of  sale,  but  merely  for  separation  and  assortment, 


>  28  N.  T,  224.  «  People  v,  Comra.  of  Taxes,  69  N.  Y.  40. 

*  State  V.  Eagle,  34  N.  J.  L.  (6  Vroom),  425 ;  Gonley  v.  Ghedic,  1  Nerada,  346 ;  Car- 
rier V.  Gordon,  21  Ohio  St.  605. 
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for  convenience  of  shipment  to  its  destination,  is  a  tax  on  commerce 
among  the  States,  is  too  plain  to  require  argument.  It  is  not  the 
mode  in  which  the  tax  is  imposed,  nor  the  person  against  whom  it  is 
assessed,  that  determines  whether  the  taxation  is  within  the  power  of 
the  State.  If  a  tax  can  be  levied  on  the  quantity  on  the  wharf  within 
the  State  when  the  assessment  is  made,  why  not  on  every  ton  sent 
across  the  State  throughout  the  year  ?  A  change  in  the  mode  and 
time  of  assessment  is  all  that  would  be  necessary  to  accomplish  that 
purpose."  *  In  the  Nevada  case,  wood  cut  in  California,  owned  by  a 
citizen  of  that  State,  thrown  into  Carson  river,  and  passing  D.  county 
in  Nevada  to  find  a  market  in  O.  county  in  Nevada,  was  held  not 
taxable  in  D.  county,  under  a  statute  requiring  all  property  in  the 
county  at  a  specified  period  to  be  taxed  there,  because  the  wood  was  in 
D.  county  at  the  period  specified.  In  the  Ohio  case  cited,  the  statute 
makes  all  tangible  property  in  the  State  liable  to  taxation,  whether 
owned  by  residents  or  non-residents.  The  property  which  was  claimed 
to  be  exempt  from  taxation,  because  in  transitu  to  another  State,  was 
property  in  Ohio,  sold  to  a  non-resident  and  merely  awaiting  the 
opening  of  navigation  for  its  removal.  It  was  held  liable  to  taxation. 
The  court  say :  "  If  the  property  is,  at  the  time  the  tax  attaches^  in 
transitu^  either  through  the  State,  or  from  a  point  in  the  State  to  one 
out  of  it,  it  is  not  within  the  State  in  the  sense  of  the  statute.  Such 
was  not  the  condition  of  this  property ;  it  had  a  situs  when  the  tax 
attached.     Simple  purchase  with  intent  to  remove  cannot  change  it." 

§  49.  Double  Taxationy  or  Taaation  on  Credits, — The  equality 
or  justice  of  the  policy  of  taxing  credits,  is  a  question  upon  which 
political  economists,  legislators  and  courts  differ.  A  commission  from 
the  legislature  of  New  York,  in  their  report  on  this  subject,  condemn 
the  practice  of  taxing  credits,  while  a  similar  commission  from  Con- 
necticut and  one  from  New  Jersey,  hold  it  to  be  a  just  and  equitable 
mode  of  taxation.'  Mr.  Walker,  in  his  work,  demonstrates  the  fair- 
ness of  this  system  of  taxation.' 

As  to  the  mortgagee,  or,  in  case  of  a  sale  of  land  on  credit  with- 
out mortgage,  the  holder  of  the  notes  for  purchase  money,  it  is  settled 
in  several  States  that  the  taxation  of  the  credits  is  not  double  taxation.^ 


'  atjue  Erie  RaUroad  v.  State,  81  N.  J.  L.  (2  Yroom),  531,  where  it  was  decided  that 
a  transit  outy  of  three  cents  on  ererj  passenger,  and  two  cents  on  every  ton  of  freight, 
transported  by  corporations  through  the  State,  was  Toid. 

'  Report  of  Commissioner  Wells  et  al.,  1871,  to  the  New  York  Legislature,  pp.  72,  78. 

>  Walker,  Science  of  Wealth,  ed.  1872,  pp.  861-863. 

^The  People  v.  Rhodes,  15  HI  804;  SUte  v.  Manchester.  1  Dutch.  081 ;  People  v, 
Whartenby,  88  CaL  461;  State  v.  WiUiamson,  83  N.  J.  L.  (4  Vroom),  77. 
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The  case  in  California  decided  it  was  not  double  taxation  as  to  the 
mortgagee,  but  the  question  was  reserved  as  to  the  mortgagor.^  In  a 
subsequent  case  it  was  decided  that  where  the  mortgagee  paid  the  tax 
on  the  debt,  the  mortgagor  cannot  complain  of  double  taxation  ;  it 
does  not  affect  hira.  There  was  an  intimation  that  perhaps  the  stat- 
ute, which  only  allows  the  indebtedness  of  a  person  to  be  deducted 
from  the  amount  of  solvent  demands,  in  ascertaining  the  amount  of 
personal  property  to  be  taxed,  conflicted  with  that  provision  of  the 
Constitution  requiring  property  to  be  assessed  at  its  value,  inasmuch 
as  the  value  of  the  land  in  the  hands  of  the  mortgagor  is  his  interest 
in  the  land,  less  the  debt.*  This  question  was  most  elaborately  dis- 
cussed in  a  late  case  in  California ;  the  former  decisions  were  reviewed 
and  sustained  by  a  divided  court."^  Crockett  and  Niles,  JJ.,  thought 
the  taxation  of  the  property  mortgaged  and  of  the  debt  secured  was 
double  taxation.  The  Savings  and  Loan  Society  was  a  banking  cor- 
poration, with  a  capital  of  $600,000,  which  was  invested  in  U.  S. 
bonds.  All  the  solvent  debts  due  the  corporation  were  for  moneys 
deposited  by  depositors  in  the  bank,  which  were  loaned  out  at  inter- 
est, to  be  repaid  the  depositors  when  returned  by  the  borrowers,  with 
interest  accumulating  from  time  to  time.  These  loans  were  secured 
by  mortgage.  This  corporation  was  assessed  for  solvent  debts  at 
$7,968,740,  the  amount  of  their  loans.  It  was  claimed  that  the  de- 
positors had  been  likewise  assessed  and  had  paid  taxes  on  the  deposits. 
A  majority  of  the  court,  while  holding  the  opinion  just  stated,  thought  it 
would  have  been  a  case  of  double  taxation,  if  the  record  had  sustained  the 
claim  set  up  that  the  depositors  had  been  assessed  and  paid  taxes  on 
the  deposits.  Belcher,  J.,  says :  "  When  money  is  deposited  in  a 
savings  bank,  to  be  loaned  out  for  the  benefit  of  the  depositor,  if  it 
is  taxed  to  the  depositor,  and  the  bank  has  loaned  out  the  money  and 
is  taxed  upon  the  note  and  mortgage,  it  is  double  taxation.  In  this 
case  it  does  not  appear  that  the  taxes  had  been  paid  by  the  depositors 
on  any  of  their  deposits,  and  therefore  the  question  of  double  taxation 
does  not  arise.  It  must  appear  that  the  tax  has  been  once  paid  or 
tendered  by  some  one."  This  case  is  cited  in  a  later  case  in  the  same 
State,  as  deciding  that  solvent  debts  are  liable  to  taxation.* 

Where  property  is  taxed  in  one  State,  on  account  of  the  residence 
of  the  decedent,  and  in  another  because  the  evidences  of  debt  in  the 
hands  of  the  ancillary  administrator  are  in  the  latter  State,  the  fact 


'  People  V.  McCrary,  84  Gal.  459,  also  decides  the  same  principle. 

*  Lick  V.  Anstin,  48  Cal.  590. 

'  Savings  &  Loan  Society  v.  Austin,  46  Cal.  416. 

*  People  V.  Ashbury,  46  Cal.  628. 
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that  it  will  be  thus  subject  to  double  taxation  is  not  weighed  at  all  by 
the  courts  of  the  latter  State.^  Such  taxation  may  be  unjust,  but  the 
court  cannot  disregard  the  law  because  it  has  that  effect.^  But  if  a 
certain  kind  of  property  is  clearly  taxable  under  one  section  of  a 
statute,  the  statute  will  be  so  construed  as  not  to  make  the  same  prop- 
erty taxable  again  under  another  section  of  the  statute.' 

Double  taxation  is  to  be  avoided,  if  possible.  It  is  against  the 
spirit  of  our  laws,  and  no  statute  will  be  construed  to  impose 
double  taxation  unless  required  by  express  words  or  necessary  impli- 
cation ;  yet,  when  it  contravenes  no  constitutional  provision,  the 
court  caunot  declare  it  illegal.  The  fact  that  the  same  value  is  twice 
taxed  does  not  render  it  void.* 

In  a  recent  case  in  California,  the  taxation  of  mortgages  has  been 
decided  a  violation  of  the  Constitution  of  that  State,  which  provides 
that  "  taxation  shall  be  equal  and  uniform  throughout  the  State.  All 
property  in  this  State  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law."  The  ground  of  the  decision  is  that  a 
debt  secured  by  a  mortgage  is  not  property.*  If  this  be  true,  then 
the  vast  sums  loaned  in  this  country  and  secured  by  mortgage,  the  ne- 
gotiable paper  of  the  country,  the  bonds  of  municipalities,  of  States, 
and  of  the  United  States,  aU  of  these  securities  are  not  property,  they 
are  mere  evidences  of  debt.  We  venture  to  affirm  that  the  idea  that 
these  evidences  of  debt  are  not  property  in  the  legal  acceptation  of 
that  term,  never  before  entered  the  brain  of  a  lawyer.  According  to 
this  rule  an  acre  of  land  in  some  remote  part  of  the  State,  not  worth 
five  dollars,  is  property,  but  a  debt  of  $20,000,  secured  upon  real  estate 
in  San  Francisco,  worth  $100,000,  yielding  an  annual  income  of  $1,600, 
is  not  property.  And  the  framers  of  that  Constitution  intended  that 
the  owner  of  the  acre  of  land  should  contribute  to  the  support  of  the 
State,  but  not  the  owner  of  the  mortgage.  The  case  is  considered 
and  disapproved  in  Alabama.* 

§  50.  Condtmon  as  to  Taxable  Situs  of  Personal  Property. — ^We 
conclude  that  the  situs  of  personal  property  for  the  purposes  of  tax- 
ation depends  in  a  great  measure  upon  the  nature  of  the  property. 


'  St.  Louis  Coonty  v.  Taylor's  Administrator,  47  Mo.  594. 

'  TaUman  v.  Batler  County,  12  Iowa,  684 ;  approved  in  28  Iowa,  870;    ToU  Bridge 
Company  v,  Osborn,  85  Conn.  7. 

'  Sayings  Bank  v.  Portsmouth.  52  N.  H.  17. 

*  Osborne  v.  New  York,  Ac.  R.  R.  40  Conn.  491 ;  State  v.  Chambersbnrg,  87  N.  J.  L. 
258 ;  St.  Louis  Mut.  Life  Ins.  Co.  v.  Bd.  of  Aa^ts  of  St  Louis,  56  Mo.  503. 

*  People  V.  Hibemia  Savings  de  Loan  Soc.  18  Albany  L.  J.  231. 

*  Alabama  Gold  Life  Insurance  Co.  v,  Lett,  3  Central  L.  J.  643. 
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{a)  If  it  be  chattels,  which  have  a  tangible  existence,  they  are 
taxed  in  the  locality  in  which  they  are  situated. 

(5)  Evidences  of  debt,  such  as  State  stocks  and  bonds  of  municipal 
corporations,  transferable  by  delivery,  and  indeed  all  negotiable  in- 
struments which  are  of  a  chattel  nature,  are  taxable  where  the  evidence 
of  the  debt  is  actually  situated. 

(c)  But  chattels  which  are  in  transit  from  one  State  to  another, 
seeking  a  market,  or  which  are  in  the  hands  of  a  consignee  for  sale 
merely,  are  not  subject  to  taxation  in  the  State  where  they  are  actually 
situated,  but  in  that  of  the  owner. 

{d)  Debts  not  negotiable  are  taxable  where  the  owner  resides ; 
they  follow  his  person. 

{e)  But  where  it  is  necessary,  in  case  of  the  death  of  the  owner,  to 
have  administration  in  the  State  of  the  debtor,  the  legal  title  being  in 
tlie  ancillary  administrator  or  executor,  the  assets  of  the  estate  recover- 
able in  the  ancillary  forum  may  be  taxed  by  that  State.  But  legacies, 
the  proceeds  of  property  not  situated  in  the  domiciliary  forum,  al- 
though passing  to  legatees  through  the  hands  of  the  ancillary  admin- 
istrator, are  not  taxable  in  the  State  of  the  ancillary  forum. 

(y*)  Stocks  of  corporations  follow  the  person  of  the  owner,  and 
are  taxed  at  the  place  of  his  residence. 

{ff)  Ships  are  likewise  taxable  at  the  residence  of  the  owner, 
which  is  generally  that  of  the  home  port,  or  place  of  registry ;  al- 
though when  they  are  in  different  States  the  residence  of  the  owner 
governs. 

(A)  The  rule  as  to  debts  not  negotiable  being  taxed  at  the  resi- 
dence of  the  owner  is  modiiied,  to  the  extent  that  where  a  person 
residing  in  one  State,  has  an  agent  in  another,  who  loans  or  invests 
money  for  him,  holds  the  evidences  of  debt,  and  so  invests  the  pro: 
ceeds  of  the  loans  when  collected  in  the  same  State,  it  is  held  then  to 
be  taxable  at  the  residence  of  the  agent. 


CHAPTER    V. 

LIMITATIONS  ON  THE  TAXING   POWER   BY  PROVISIONS  OP  STATE  CON- 
STITUTIONS  AS  TO  TAXATION  AND  FINANCE. 

§  51.  Eqtudity  and  TTniformity. — The  constitutions  of  many  of 
the  States  contain  provisions  enforcing  this  principle.  In  some  the 
provision  is  that  "  taxation  shall  be  eqnal  and  unifonn  throughout 
the  State."  ^  In  others,  that  "  the  legiskture  shall  provide  a  uniform 
rule  of  taxation,"  or,  "  the  rule  of  taxation  shall  be  uniform." '  The 
same  provision  is  found  in  others  in  different  phraseology ;  •  and  in 
connection  with  these  provisions  is  found  another,  that  all  property 
shall  be  taxed  in  proportion  to  its  value,  and  sometimes  the  addi- 
tional provision,  that  no  one  species  of  property  shall  be  taxed  higher 
than  any  other  species  of  property  of  equal  value. 

The  principle  contained  in  these  provisions  is  the  same  which  was 
discussed  in  chapter  3,  in  its  application  to  the  apportionment  of  the 
burden  of  taxation  among  the  sevei'al  subdivisions  of  a  State.  The 
limitation  then  arose  from  the  encroachment  upon  other  constitu- 
tional provisions  securing  private  rights ;  here  it  arises  from  express 
limitations  placed  upon  the  taxing  power.  The  general  idea  conveyed 
by  these  provisions  is  that  taxes  shall  be  assessed  according  to  some 
ratio  or  rule  of  apportionment,  so  that  A.  shall  pay  upon  a  piece  of 
property  of  a  certain  value  the  same  amount  as  B.  upon  a  similar 
piece  of  property  of  equal  value.  To  compel  individuals  to  contri- 
bute money  or  property  for  the  public  use  without  reference  to  any 
common  ratio,  and  without  requiring  the  sum  paid  by  one  piece  of 
property,  or  by  one  person,  to  bear  any  relation  whatever  to  that  paid 
by  another,  would  be  a  forced  contribution,  not  a  tax,  within  the 
sense  of  that  term  as  applied  to  the  exercise  of  powers  by  an  en- 
lightened government.*  The  rule  of  uniformity  does  not  apply  to 
local  assessments,  in  the  sense  which  would  require  all  property  in 
the  same  political  or  territorial  subdivision  to  be  assessed  for  such  im- 


'  Texas,  Califomifl,  Loaiaiana,  and  Virginia. 

'  Michigan,  Wisconsin,  and  Ohio. 

'  Illinois,  Tennessee,  Arkansas,  and  Massachnsetts. 

*  Christiancy,  J.,  in  Woodhridge  «.  Detroit^  8  Mich.  801. 
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provement.*  But  even  in  local  assefisments,  although  not  reached  by 
these  provisions,  the  assessment  must  not  be  arbitrary.  There  must 
be  some  rule  applicable  to  all  whom  the  assessment  reaches,  and  bear- 
ing upon  all  in  the  same  ratio.^ 

Whether  these  provisions  apply  to  anything  except  property  has 
been  doubted,  and  where  they  occur  in  connection  with  the  provision 
that  all  property  shall  be  taxed  according  to  value,  this  view  has  great 
weight.  The  Supreme  Court  of  Ohio  says :  "  Taxing  is  required  to 
be  by  a  uniform  rule — that  is,  by  one  and  the  same  unvarying  stand- 
ard. Taxing  by  a  uniform  rule  requires  uniformity  not  only  in  the 
rate  of  taxation,  but  also  uniformity  in  the  mode  of  assessment  upon 
the  taxable  valuation.  Uniformity  in  taxing  implies  equality  in  the 
burden  of  taxation,  and  this  equality  of  burden  cannot  exist  without 
uniformity  in  the  mode  of  assessment,  as  well  as  in  the  rate  of  taxa- 
tion. But  this  is  not  all.  The  uniformity  must  be  co-extensive  with 
the  territory  to  which  it  applies.  If  a  State  tax,  it  must  be  uniform 
aU  over  the  State.  If  a  county  or  city  tax,  it  must  be  uniform 
throughout  the  extent  of  the  territory  to  which  it  is  applicable.  But 
the  uniformity  in  the  rule  required  by  the  Constitution  does  not  stop 
here.  It  must  extend  to  all  property  subject  to  taxation,  so  that  all 
property  may  be  taxed  alike — equally — ^which  is  taxing  by  a  uniform 
rule." « 

All  the  authorities  sustain  the  doctrine  that  these  provisions  apply 
to  county  and  municipal  taxation  as  well  as  State,  except  a  case  in 
Virginia,  arising  upon  the  Constitution  of  1851,  which  provides  that 
"  taxation  shall  be  equal  and  uniform  throughout  the  commonwealth, 
and  all  property  shall  be  taxed  in  proportion  to  its  value,"  *  in  which 
it  was  decided  that  this  provision  did  not  apply  to  taxation  by  counties 
for  their  local  purposes,  but  only  to  taxation  by  the  State  for  the  pur- 
poses of  State  revenue.  The  case  arose  upon  an  act  of  the  legislature 
authorizing  counties  and  cities  to  impose  a  tax  upon  the  offices  of 
sheriff  and  sergeant,  and  might  well  have  been  rested  upon  the  prin- 
ciple that  equality  and  uniformity  apply  on'y  to  property,  and  not  to 
privileges.    The  point  decided  may  not  only  be  considered  as  obiter 


'  Ibid. ;  and  WiUiams  v.  Mayor,  Ac.  of  Detroit,  2  Mich.  660 ;  2  Dillon  on  f 'orpora- 
t'lons,  §§  699,  604,  and  authorities  cited;  Cooley  on  Const.  Lim.  499,  and  authorities; 
Weeks  v.  Milwaukee,  10  Wise.  242 ;  Roundtree  v.  Galveston,  42  Texas,  612. 

•  Newark  v.  State,  13  Am.  Law  Reg.  July  No.  ISH  p.  441. 

»  Ex.  Bank  of  Columbus  v.  Hines,  8  Ohio,  O.  S.  1 ;  s.  p.  Swayne,  J.,  Township  of  Pine 
GroTC  V.  Talcott,  19  Wall.  6*76. 

*  Gilkerson  o.  Frederick  Justices,  18  Gratt.  677. 
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dictum^  bnt  if  it  had  been  neceeeary  to  the  decieion  of  the  case,  as  er- 
roDeous.* 

§  52.  Cases  which  Violate  Equality  and  Uniformity. — The  city 
of  Sheboygan  was  authorized  to  levy  a  tax  upon  aU  real  estate  in  the 
limits  of  the  city,  to  pay  bonds  issued  in  aid  of  a  railroad.  This  was 
a  discrimination  in  favor  of  personal  property,  and  void.^  The  city  of 
Janesville  included  within  its  territorial  limits  not  only  land  embraced 
within  the  recorded  plat  of  the  city  and  its  addit'ons,  but  also  a  large 
quantity  of  the  adjacent  farming  or  agricultural  lands.  The  legisla- 
ture passed  an  act  taxing  the  lands  not  used  as  city  lots,  but  only  for 
farming  purposes,  at  a  less  rate  than  city  lots.  It  was  held  to  be  void 
as  not  equal  and  uniform.*  The  cases  as  to  extension  of  city  limits,  in 
§  34,  are  in  conflict  with  this  decision,  but  it  is  to  be  observed  that 
the  Wisconsin  court  regards  the  question  of  extension  as  depending 
alone  upon  the  power  of  the  legislature  to  annex  adjoining  territory 
to  a  city,*  and  if  it  is  extended,  under  the  Constitution  all  must  be 
taxed  alike.  The  Kentucky  and  Iowa  decisions  are  based  upon  the 
equality  in  the  burden  of  taxation,  without  reference  to  any  express 
provision  of  the  Constitution  on  the  subject  of  taxation,  and  are  cases 
in  which  the  inequality  was  regarded  as  so  great  as  to  violate  the  fun- 
damental provisions  of  the  Constitution  for  the  protection  of  private 
rights.  The  legislature  of  Illinois,  by  an  act,  exempted  the  inhab- 
itants of  the  town  of  Shawnee  from  all  State  taxes  for  twenty  years, 
and  directed  a  levy  to  be  made  on  the  inhabitants  of  that  town  equal 
to  that  released  by  the  State,  to  be  used  exclusively  in  constructing  a 
levee  to  protect  the  town  from  overflow.  The  court  held  it  violated 
art.  9,  §  2,  of  the  .Constitution,  which  provides  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his  or  her 
property.*  So  an  act  allowing  portions  of  a  county  to  aid  a  railroad, 
if  it  is  regarded  as  a  county  debt,  is  not  equal  and  uniform.*  In 
Louisiana,  where  the  police  jury  is  composed  of  representatives  from 
the  whole  parish,  and  is  the  body  for  the  management  of  all  afl^airs 
relative  to  the  internal  police  of  the  parish,  and  have  ample  powers  in 
the  construction  of  levees,  roads  and  canals,  and  to  impose  gll  taxes  to 
defray  all  such  expenses,  the  legislature  passed  an  act  authorizing  the 
police  jury  to  levy  a  tax  on  the  inhabitants  of  a  certain  portion  of  the 


^  The  Constltotion  of  1869  (art  \x,  §  1)  expressly  extends  the  rule  to  counties  and 
corporations. 
.    «  Oilman  v.  Sheboygan,  2  Black,  IT.  S.  510 ;  a.  p.  Hale  v.  City  of  Kenosha,  29  Wis.  699. 

*  Enowlton  v,  Snpervisors  of  Rock  County,  9  Wis.  410;  Cooley  on  Const  Lim.  601. 

*  Paine,  J.,  in  Weeks  v.  Milwaukee,  10  Wis.  242,  262. 

*  People  V.  Barger,  62  111.  462.  •  Madison  v.  People,  68  HI.  486. 
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Parish  of  Kapides,  to  pay  the  whole  amoutit  of  the  expense  of  certain 
embankments  and  other  works  constructed  to  protect  a  portion  of  the 
parish  from  overflow  by  the  waters  of  Red  River.  The  act  was  held 
to  violate  the  rule  of  uniformity,  as  the  tax  should  have  been  upon  the 
whole  parish.  The  court  suggests  that  if  the  power  by  which  the  tax 
was  imposed  were  lodged  in  the  hands  of  the  representatives  of  the 
people  from  the  district  subject  to  overflow,  and  they,  exercising  the 
power  delegated  to  them  as  a  subordinate  political  body,  should  im- 
pose a  tax  upon  such  district,  it  would  be  free  from  constitutional  ob- 
jection, because  it  would  be  equal  and  uniform  within  the  limits  of 
the  exercise  of  such  delegated  power.^  Where  an  act  of  the  legisla- 
ture authorized  the  council  of  the  city  of  Covington  to  improve  the 
streets  or  alleys  of  the  city  with  Nicholson  pavement,  at  the  cost  of 
the  property  owners,  **  whenever  the  owners  of  the  larger  part  of  the 
front  feet  of  the  ground  fronting  on  the  street  shaHl  petition  therefor," 
and  at  the  same  time  authorized  the  council,  by  a  unanimous  vote^  to 
require  the  northern  portion  of  Madison  street  in  that  city  to  be  paved 
with  the  Nicholson  pavement  at  the  cost  of  the  owners  fronting 
thereon,  it  was  held  unconstitutional  for  want  of  uniformity  in  the 
manner  of  assessment.^  So  an  act  taxing  three-fourths  of  the  value  of 
the  products  of  mines  is  not  equal  and  imiform,  the  whole  value 
should  be  taxed,*  or  taxing  railroads  at  a  higher  rate  than  individuals.* 
And  where  the  collector  is  empowered  to  add  five  per  cent,  additional 
amount  to  the  tax  for  delay,  the  act  violates  the  principle  of  uniform- 
ity required  by  the  Constitution,  and  is  void.*  The  charter  of  B. 
provides  that  the  council  may  divide  the  city  into  districts,  for  the 
construction  of  sewers,  and  may  levy  and  collect  a  special  tax  on  real 
estate  within  the  district  drained.  This  discriminates  as  to  districts 
and  property.  The  tax  should  be  imiform  as  to  persons  and  property, 
and  aU  property  within  the  limits  of  a  district  must  be  taxed.*    A 


^  Gumming  v.  Police,  9  La,  608.  '  Howell  v,  Bristol,  8  Bnsb  (Ey.)  493. 

>  State  V,  Eastbrook,  8  Not.  173 ;  State  v.  Kruttachnitt,  4  Key.  178. 

*  Bureau  CJounty  v,  Chicago,  Ac.  R.  R.  Co.  44  III  229 ;  Chicago  A  N.  W.  R.  R.  v. 
Boone  Co.  44  HI.  240. 

'  Scammon  v.  Chicago,  44  HI.  269 ;  davton  v.  Chicago,  Id.  280 ;  contra,  Louisville 
City  R.  R.  Co.  v.  Louisville,  4  Bush,  478.  The  case  is  distinguished  from  Bristol  v.  The 
City  of  Chicago,  22  IlL  587,  which  was  a  case  of  local  assessment ;  if  the  owner  failed  to 
pay  before  the  collector  filed  his  list  of  delinquents,  or  application  for  an  order  of  sale,  10 
per  cent,  was  to  be  added  as  additional  costs.  Here  a  judgment  of  the  court  is  rendered 
for  the  penalty  as  costs,  labor  has  been  performed  and  expense  incurred  by  the  city  on 
faith  of  the  assessment ;  the  penalty  is  to  coyer  the  costs  of  ooUection.  Breese,  J. : 
"  That  the  legislature  may  authorize  the  courts  to  impose  and  render  a  judgment  for  such 
a  penalty,  we  have  no  doubt,  but  we  do  not  belieye  that  such  a  power  can  be  conferred 
upon  a  mere  ministerial  officer,  without  any  opportunity  of  being  beard." 

•  Prim  V.  City  of  Belleville,  69  111.  142. 
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tax  on  drays  and  wagons  in  proportion  to  the  number  of  animals  used 
in  drawing  them,  is  not  uniform.^  And  where  a  railroad  is  aided  by 
county  subscription,  and  is  required  to  pay  all  its  taxes  into  a  raib-oad 
fund  created  by  the  act — ^as  to  the  county  school  tax — the  law  is  not 
uniform  througliout  the  State,  for  as  to  that  the  railroad  is  exempt.' 
A  law  requiring  lands  covered  with  water,  used,  as  water-power  for 
mills,  to  be  valued  without  reference  to  the  increased  value  arising 
from  the  improvements  made  thereon,  to  facilitate  the  use  of  the 
water-power,  is  void  for  inequality ;  it  produces  disproportion  in  the 
taxes  based  upon  valuations.' 

§  53.  Exemptions, — The  provision  as  to  uniformity  does  not  pre- 
vent the  State  from  exempting  from  taxation  objects  of  charity  and 
gratitude,  the  property  of  churches  and  charitable  institutions,^  and 
the  tools  of  mechanics  to  a  limited  extent.  The  tenor  of  the  decis- 
ions is,  that  the  rule  of  equality  and  uniformity  applies  to  such  ob- 
jects of  taxation  as  may  be  selected  by  the  legislature  as  proper  to 
bear  the  burden ;  and  so  long  as  these  objects  are  affected  alike,  the 
fact  that  other  species  of  property  are  not  included,  does  not  violate 
the  rule.*  But  where  one  species  of  property  is  exempt  while  others 
of  the  same  kind  are  taxed,  the  exemption  is  invalid  for  want  of  uni- 
formity.* The  form  in  which  the  violation  of  the  rule  is  clothed  can- 
not help  its  validity.  In  California,  all  solvent  debts  are  taxable  as 
personal  property.  An  act  was  passed  directing  that  "  no  mortgage 
or  lien  given  or  held  upon  real  estate,  or  debt  thereby  secured,  or 
promissory  note  secured  by  mortgage,  shall  be  assessed  upon  the 
books  of  any  assessor,  State,  county  or  otherwise."  It  was  held  that 
the  purpose  of  this  act  was  to  exempt  from  taxation  solvent  debts  se- 
cured by  mortgage  upon  real  estate,  that  it  violated  the  constitutional 
provision  for  uniformity  of  taxation,  and  that  the  legislature  could  not, 
under  pretense  of  regulating  the  duties  of  the  assessor,  exempt  from 
taxation  one  species  of  property  required  to  be  taxed,  while  other 
property  of  Uie  same  kind  was  taxed.**  Whether  a  State  whose  Con- 
stitution provides  for  equality  and  uniformity,  could  place  the  whole 


1  State  V.  Endom,  23  La.  Ann.  668.  <  Crosby  v,  Lyon,  87  Cal.  242. 

*  Cheshire  v.  County  Commis.  115  Moss.  886. 

*  Trustees  of  M.  E.  Church  v.  Ellis,  88  Ind.  8;  State  v.  MiUs,  84  N.  J.  L.  177;  Cocley 
on  Const.  Lim.  614. 

^  Cooley  on  Const.  Lim.  514,  615,  and  anthorities  cited;  Hodgson  v.  New  Orleans,  21 
La.  Ann.  201 ;  State  v.  Fosdick,  Id.  484. 

*  Weeks  v.  Milwaukee,  10  Wis.  242 ;   Brick  Co.  v.  Brewer,  18  Am.  Law  Beg.  785 ; 
People  V.  McCreery,  84  Cal.  242  ;  Trustees  v.  McConneU,  12  HI.  188. 

"'  People  V.  Eddy,  48  Cal.  881 ;  Orleans  v.  Pierre  Kooeues,  11  La.  Ann.  740.    A  tax  on 
cows  kept  by  dairymen,  is  inyalid ;  it  should  be  on  all  the  cows  in  the  district. 
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burden  upon  real  estate,  or  upon  any  other  species  of  property,  is  a 
question  which  has  not  been  raised.  All  the  cases  of  discrimination 
which  have  arisen  have  been  cases  in  which  the  legislature  had  placed 
the  burden  upon  all  property,  with  certain  exceptions,  and  then  had, 
by  subsequent  act,  discriminated  between  the  objects  selected  as 
proper  to  bear  the  burden  of  taxation.  The  discretion  of  the  legis- 
lature in  apportioning  the  burden  of  taxation  is  so  large  that  if  it 
does  not  violate  some  other  provisions  of  the  Constitution,  as  in  the 
class  of  cases  in  chapter  3,  it  would  be  going  too  far,  it  seems  to  me, 
to  say  that  such  legislation  would  violate  the  rule  of  equality  and  uni- 
formity. But  in  most  of  the  States  this  is  not  a  practical  question, 
for  in  connection  with  the  provision  that  taxation  shall  be  equal  and 
uniform,  we  find  the  provisions,  that  all  property  shall  be  taxed  ac- 
cording to  value,  and  that  no  one  species  of  property  shall  be  taxed 
higher  than  any  other  species  from  which  a  tax  is  collected. 

The  mere  omission  of  property  from  the  roll  does  not  violate  the 
principle  of  uniformity,^  but  where  the  omission  is  intentional  it  is 
otherwise.^  The  power  of  the  legislature  to  commute  taxes  is  not 
restrained  by  the  provisions  of  equality  and  uniformity.  It  is  a 
practice  very  general  in  most  of  the  States,  to  require  corporations 
such  as  banks,  railroads,  &c.,  to  pay  annually  into  the  treasury  a  cer- 
tain amount,  and  to  exempt  them  from  the  payment  of  all  other  State 
taxes,'  and  sometimes  from  the  payment  of  all  other  taxes.*  It  is 
considered  that  the  State  has  obtained  an  equivalent  for  the  amount 
which  would  have  been  obtained  in  the  usual  mode.  So  far  as  coun- 
ties are  concerned,  they  have  power  to  tax  only  such  subjects  as  the 
legislature  may  direct,  and  it  is  no  violation  of  their  rights.  In  Wis- 
consin, at  one  time,  a  different  view  was  taken  of  the  matter.  A  tax 
of  one  per  cent,  on  the  gross  earnings  of  a  railroad,"in  full  of  all  taxes, 
paid  annually  into  the  State  treasury,  was  held  invalid.  It  was  thought 
that  uniformity  applies  to  all  taxable  property,  and  that  it  is  not  pre- 
served by  dividing  property  into  classes  and  taxing  each  class  at  the 
same  rate,  as  one  rate  for  horses  and  another  rate  for  cows.^  Paine, 
J. :  "  It  was  a  common  thing  for  owners  of  particular  kinds  of  prop- 


1  Herritt  v.  Farrisa,  22  HI.  808 ;  Chicago  v.  Dunham,  55  HI.  868 ;  High  v.  Shoemaker, 
22  Cal.  868;  People  v.  Gerke,  85  Cal.  677. 

>  10  Wis.  242 ;  18  Am.  Law  Mag.  785. 

s  Orange  &  Alex.  R.  R.  v.  Alexandria,  17  Gratt  176. 

*  Louisiana  State  Lottery  Co.  v.  New  Orleans,  24  La.  Ann.  86 ;  HL  Cent.  R.  R.  v. 
County  of  McLean,  17  III.  291 ;  Hunsaker  v,  Wright,  80  DI.  146  ;  Board  of  Superrlsors 
tr.  Campbell,  42  III.  490 ;  People  v.  Auditor  General,  7  Mich.  84 ;  Chicago  v.  Sheldon,  9 
Wall  50;  People  v.  Barger,  62  HI.  456 ;  affi'g  17  III.  291. 

B  Attorney  Gen.  v.  Winnebago  Lake  A  Fox  River  Plank  Road,  11  Wis.  86. 
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erty  to  combine  to  obtain  special  privileges  for  their  class."  The  pro- 
vision of  uniformity  was  intended  to  meet  such  cases.  But  even  in 
this  State,  this  view  seems  to  be  abandoned.^  In  Indiana,  where  the 
congressional  school  fund  belongs  to  the  people  of  congressional  dis- 
tricts, and  as  the  Constitution  of  the  State  makes  the  school  fund  of 
the  State  include  the  congressional  fund,  a  tax  levied  on  the  counties 
by  the  State  in  unequal  amounts,  in  order  to  make  the  whole  fund 
for  a  county,  including  the  congressional  fund  and  the  fund  raised 
from  the  county,  equal  was  held  valid.  Although  unequal  in  form, 
in  reality  the  burden  of  taxation  for  school  purposes  was  made  equal 
and  uniform.*  In  Missouri  and  California,  whose  constitutions  not 
only  provide  for  equality  and  uniformity,  but  that  "  all  property  sub- 
ject to  taxation  in  this  State  shall  be  taxed  in  proportion  to  its  value,"* 
and  "  all  property  in  this  State  shall  be  taxed  in  proportion  to  its 
value,"  *  it  is  held  that  all  property  over  which  the  State  has  jurisdic- 
tion must  be  taxed,  and  not  such  as  the  legislature,  in  their  discretion, 
might  select,  and  that  the  legislature  has  no  power  to  exempt  any 
private  property  in  the  State.*^ 

§  54.  Equal  and  Uniform  as  to  Privileges, — These  provisions, 
as  a  general  rule,  are  held  to  apply  to  property  alone,  and  not  to  in- 
clude taxation  on  privileges  or  occupations,  or  upon  the  exercise  of 
a  civil  right,  as  taking  property  by  devise  or  descent  ;•  and  especially 
is  this  true  when  the  license  required,  as  a  condition  precedent  to  the 
exercise  of  the  occupation,  is  imposed,  not  with  reference  to  revenue, 
but  for  the  purposes  of  police.''  The  Constitution  of  Ohio,  art.  12, 
§  2,  provides,  that  "  laws  shall  be  passed,  taxing  by  a  uniform  rule, 
all  moneys,  credits,  investments  in  bonds,  stocks,  joint  stock  com- 
panies, or  otherwise ;  and  also  all  real  and  personal  property,  accord- 
ing to  its  true  value  in  money,"  &c.  The  legislature  passed  an  act 
appointing  an  inspector  of  gas  companies,  at  a  salary  of  $3,000.  A 
list  of  all  gas  companies  was  to  be  furnished  the  auditor  of  the  State, 
by  the  companies  annually.  The  salary  was  to  be  assessed  and  paid 
into  the  treasury  of  the  State  by  the  gas  light  companies  in  amounts 
proportionate  to  their  ajppraised  valuation,  in  returns  required  by  the 


>  Eneeland  v,  MilwaoJkee,  15  Wis.  454,  691.        *  Adamson  v.  Warren  Co.  9  Ind.  174« 

'  Missouri.  *  California. 

»  Crow  ei  al.  v.  State  of  Misaourl,  14  Mo.  237 ;  People  t>.  McCreery,  84  Cal.  438. 

*  Slaughter's  Case,  13  Gratt  767.  776  ;  Eyre  v.  Jacob,  14  Gratt.  422,  483  ;  People  v. 
Coleman,  4  Cal.  46;  Aulanier  v.  Governor,  1  Texas,  665;  Adams  ».  Somerv'ille,  2  Head 
(Tenn.)  863;  Bohler  v.  Schneider,  42  Ga.  195;  Texas  Banking  A  Ins.  Co.  v.  State,  42 
Texas,  686 ;  Home  Ins.  Co.  v.  City  Council  of  Augusta.  60  Ga.  580. 

^  Thomnsson  v.  StaU,  15  Ind.  449;  Baker  v.  Cincinnati,  11  Ohio,  N.  S.  584;  New 
Orleans  v.  Torpin,  18  La.  An.  56;  Addison  v.  Saulnier,  19  Cal.  82. 
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general  statutes.  Deputy  inspectors  were  allowed,  and  special  fees 
for  examining  the  company  and  testing  gas  meters  and  other  appara- 
tus, were  to  be  paid  by  the  company,  and  measures  were  to  be  pro- 
vided at  the  expense  of  the  company.  It  was  claimed  that  this  act 
violated  the  provision  of  the  Constitution  just  quoted,  but  it  was  held 
to  be  a  valid  exercise  of  the  taxing  power.  The  court  say :  "  The 
Constitution  requires  all  property  to  be  taxed  by  a  uniform  rule,  but 
this  is  rather  a  charge  upon  individual  corporations  and  the  business 
in  which  they  are  engaged.  It  is  well  settled  in  this  State,  by  au- 
thoritative decisions,  tiiat  local  assessments  may  be  made  to  pay  for 
lands  appropriated  for  streets,  and  for  improvements  and  repairs  of 
the  same,  for  making  ditches  and  free  turnpikes,  and  charges  imposed 
for  licenses  to  theaters."  The  case  was  also  likened  to  the  laws  im- 
posing charges  for  inspection  of  articles  of  commerce  offered  for  sale. 
The  discovery  and  application  of  gas  for  illuminating  purposes,  is  a 
thing  of  recent  occurrence,  and  the  act  may  be  regarded  as  only  an 
extension  of  the  principle  of  the  inspection  laws  to  a  new  article 
of  commerce.^ 

ExceptionSf  Application  of  the  Rule. — ^Where  the  provisions  are 
held  to  apply  to  privileges,  the  tax  is  held  invalid  unless,  as  in  case  of 
property,  it  extends  to  the  whole  State  or  district,  and  applies  to  all 
of  th,e  class  to  whom  the  tax  applies.  An  act,  imposing  a  tax  of  $500 
upon  every  insurance  compgpy  and  the  agency  of  every  foreign  insur- 
ance company  doing  business  in  the  city  of  New  Orleans,  was  held 
void,  because  it  did  not  reach  all  in  the  State  of  the  same  dass.^  An 
ordnance  of  a  police  jury  imposed  a  tax  on  every  keeper  of  powder 
magazines,  who  keeps  more  than  fifty  pounds  of  powder.  It  was 
held  to  be  not  imiform.  "  There  can  be  no  uniformity  of  taxation  on 
callings  where  a  tax  is  imposed  on  some  persons  for  pursuing  a  cer- 
tain calling,  while  others  who  pursue  the  same  calling  are  exempt. 
Those  who  keep  under  fifty  pounds  of  powder  pay  no  tax,"  •  But 
where  a  tax  is  imposed  upon  every  keeper  of  a  warehouse  where  pro- 
duce, goods,  wares  or  merchandise  are  received  on  storage,  such  a  tax, 
being  upon  all  persons  engaged  in  the  same  business,  is  valid.^  So  of 
a  tax  upon  every  keeper  of  a  billiard  table,"  and  of  a  tax  upon  a 


1  ancinnati  Gas  Light  Co.  v.  SUte,  18  Ohio,  N.  S.  287,  citing  Baker  v.  ancinnati,  11 
Ohio,  N.  S.  584,  the  case  of  license  to  a  theater. 

<  State  V,  Merchants'  Ins.  Co.  12  La.  Ann.  802 ;  Kew  Orleans  v.  Home  Ins.  Co.  23  La. 
Ann.  449. 

3  Hyman,  J.,  Parish  of  Orleans  v.  Cochran,  20  La.  Ann.  873. 

4  Hodgson  V.  New  Orleans,  21  La.  Ann.  201. 

*  Herriam  v.  The  City  of  Kew  Orleans,  U  La.  Ann.  740. 
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wholesale  liquor  dealer.^    A  license  tax  on  auctioneers,  graded  by  the 
amount  of  monthly  sales,  is  valid  ;  it  does  not  violate  the  rule  of  uni- 
formity.*   The  legislature  of  Louisiana  imposed  a  tax  of  $1,000  on  all 
insurance  companies  not  chartered  by  the  State,  and  $500  on  all  char- 
tered by  the  State.      One  of  the  insurance  companies  from  Europe, 
doing  business  in  the  State,  claimed  that  the  act  violated  the  provis- 
ions for  equality  and  uniformity.    It  was  held  that  as  to  that  com- 
pany, the  tax  was  valid.'    The  court  say  that  previous  cases  ^  in  this 
State  hold  "  that  the  Constitution  has  not  deprived  the  legislature  of 
the  power  of  dividing  the  objects  of  taxation  into  classes  ;   it  merely 
requires  that  the  burden  be  equal  upon  all  those  included  in  the  same 
class.     The  class  of  insurance  companies  liable  to  the  $1,000  tax  under 
the  statute,  is  entirely  different  from  that  liable  to  the  $500  tax.     If 
the  State  has  thought  fit  to  recognize  foreign  charters  of  incorpora- 
tion, to  the  extent  of   permitting  foreign  corporations  to  transact 
business  in  their  corporate  names,  through  agents  within  our  limits, 
tjie  legislature  has  the  undoubted  right  to  attach  what  conditions  it 
thought  tit  to  the  privilege.     It  imposes  an  equal  burden  upon  agents 
of  all  foreign  insurance  compani^.     It  does  not  discriminate  between 
citizens  of  this  State  and  other  States,  but  if  it  did  the  defendant,  an 
agent  of  an  English  corporation,  cannot  invoke  the  inhibitory  provis- 
ion of  the  Constitution  of  the  United  States."     This  view  as  to  corpo- 
rations, not  only  of  foreign  countries  but  of  other  States  of  the  Union, 
is  sustained  by  the  courts  of  other  States,  and  by  the  Supreme  Court 
of  the  United  States^  and  the  further  principle  announced  that  corpo- 
rations are  not  citizens  in  the  sense  of  the  provision  of  the  Constitu- 
tion of  the  United  States,  preserving  to  the  citizens  of  each  State  the 
privileges  and  immunities  of  citizens  of  the  several  States.' 

The  substance  and  not  the  form  of  the  tax  is  to  be  regarded  in  as- 
certaining whether  the  tax  is  upon  property,  or  upon  a  privilege  con- 
nected therewith.  A  tax  on  each  and  every  person  keeping  a  dairy 
in  certain  limits,  of  two  dollars  annually  for  each  cow,  is  a  tax  on 
property  while  professing  to  tax  the  occupation.  It  is  really  imposed 
upon  cows  kept  by  dairymen  within  certain  limits.      The  tax  is  not 


*  Stranb  v,  Gordon,  27  Ark.  625.  *  Sacramento  r.  Crocker,  16  Cal.  119. 
2  State  V.  Fosdick,  21  La.  Ann.  484. 

*  State  V.  Ogden  and  State  v,  Lathrop,  10  La.  Ann.  402. 

*  Slanehter's  Case,  13  Gratt  767 ;  Ducat  ».  Chicago,  48  111.  172 ;  a.  c.  10  Wall.  410; 
Panl  r.  Virginia,  8  Wall.  168;  LlTcrpool  Ins.  Co.  v.  Maaaachusetts,  10  Wall.  666;  contra^ 
Franklin  loa.  Co.  v.  State,  6  West  Va.  349,  holding  a  tax  of  S  per  cent,  on  all  premiums, 
collected  and  uncollected,  of  insurance  companies,  not  imposed  on  other  corporations  in 
the  State,  yoid  as  not  being  equal  and  uniform.  The  reasoning  of  the  court  is  very  un- 
satisfactory. 


70  THE  LAW  OF  TAXATION.  [OH.  V. 

on  all  cows  within  the  jurisdiction  of  the  police  jury,  but  upon  cows 
kept  by  certain  individuals,  while  other  individuals  may  keep  cows 
without  taxation.  Such  a  tax  is  not  uniform.*  An  act  authorizing 
the  court  to  assign  counsel  to  defend  poor  persons,  without  fee  or 
reward,  has  been  held  unconstitutional.  Stuart,  J. :  "  The  law  re- 
quiring gratuitous  services  from  a  particular  class,  in  efiect  imposes  a 
tax  to  that  extent  upon  that  class.  A  county  is  liable  ex  necessitate 
for  the  value  of  such  services ;  the  county  provides  for  other  wants  of 
the  poor,  and  this  falls  within  the  reason  of  the  law.*  A  law  requiring 
railroads  to  pay  a  sum  into  the  treasury  in  proportion  to  "  the  length 
of  main  track  and  branches,"  is  void ;  it  is  not  laid  on  income,  or  any 
franchise  or  privilege ;  and  regarded  as  a  tax  on  property  it  is  not 
equal  and  uniform,  or  according  to  the  value  of  the  property.^  A  tax 
on  all  ore  mined,  if  regarded  as  a  tax  on  property,  is  not  uniform  un- 
less the  same  tax  is  imposed  on  all  the  property  in  the  State.* 

§  55.  Arkansas  and  Illinois  Cases  as  to  Privileges  and  Road 
Tojx, — The  Constitution  of  Arkansas  provides  that  "all  property  sub- 
ject to  taxation,  shall  be  taxed  according  to  value,  &c.,  making  the 
same  equal  and  uniform  throughout  the  State.  No  one  species  of 
property  from  which  a  tax  is  collected,  shall  be  taxed  higher  than 
another  species  of  property  of  equal  value,  provided  the  legislature 
shall  have  power  to  tax  merchants,  hawkers,  peddlers,  and  privileges 
in  such  manner  as  may  from  time  to  time  be  prescribed  by  law."  In 
1839  an  act  was  passed  taxing  keepers  of  billiard  tables  and  nine-pin 
alleys  $500  for  six  months,  providing  that  no  person  should  use  a 
billiard  table  or  nine-pin  alley  without  first  paying  to  the  sheriff  the 
tax.  It  was  held  unconstitutional,*  the  court  saying :  "  The  privileges 
made  taxable  by  the  Constitution,  are  such  as  cannot  be  exercised  or 
enjoyed  by  any  citizen  or  integral  part  of  the  community,  without  the 
intervention  of  some  statutory  provision,  granting  or  conferring  upon 
one  or  more  individuals  the  right  of  doing  some  particular  thing,  as 
the  right  of  banking,  keeping  a  ferry  across  navigable  water  when  it 
is  exclusive,  or  constructing  a  public  road  with  the  right  of  receiving 
tolls.  Every  individual  may  lawfully  acquire  and  possess  any  species 
or  description  of  property,  if  he  does  not  thereby  destroy  or  deprive 


*  Orlenns  v.  Kerre  Nongnes,  1 1  La.  Ann.  740. 

«  Webb  v.  Baird,  6  Ind.  18,  17,  19.  *  State  v.  Soulli  Carolina  R.  R.  4  S.  C.  87C. 

^  State  V.  Cumberland  R.  R.  Co.  40  Md.  22.    But  where  there  Is  no  constitutional  pr.o- 
Tiaion,  a  tax  of  one  and  a  half  cents  od  every  ton  of  ore  mined,  la  not  Told  for  inequality 
Weber  «i  Reinhard,  78  Penn.  St.  870. 

^  Sterena  &  Woods  v.  SUte,  2  i^k.  291 ;  affi*d  in  Gibson  v.  County  of  Pulaski,  2  Ark. 
809,  and  Pike  v.  State,  6  Ark.  204. 
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Bome  other  parson  of  his  property,  or  some  enjoyment  thereof  in 
which  he  is  protected  by  law.  The  legislature  cannot  restrict  any  one 
from  purchasing  a  billiard  table,  bat  may  by  law  so  regulate  or  restrict 
its  nse  as  to  prevent  any  injury  to  morals  or  the  public  good.  All 
property  must  be  taxed  according  to  its  value,  and  the  tax  must  be 
equal  and  uniform  throughout  the  State.'  There  must  be  no  discrim- 
ination between  different  species  of  property." 

In  1840  an  act  was  passed  making  the  keeping  of  a  billiard  table 
and  nine-pin  alley  indictable,  under  severe  penalties.  This  was  re- 
pealed in  1843,  and  an  act  passed  making  it  a  misdemeanor  for  any 
person  to  set  up  or  keep  a  billiard  table  or  nine-pin  alley,  at  which  a 
game  shall  be  played.  Provided,  that  any  person  who  shall  be  lined 
for  keeping  and  exhibiting  such  table  or  alley  shall  not  again  be 
prosecuted  or  fined  for  keeping  the  same  table  or  alley  for  the  space 
of  one  year  af  t^  date  of  such  conviction.  As  to  the  proviso  in  this 
act,  it  was  held  that  the  obvious  design  of  the  act  was  to  convert  a 
penalty  into  a  tax,  and  that  the  legislature  could  not  do  indirectly  that 
which  it  could  not  do  directly.^ 

The  construction  given  to  the  word  "  privileges  "  in  Arkansas,  at 
first  sight  appears  to  be  different  from  that  of  all  other  States,  and 
would  prevent  the  taxation  of  all  occupations  or  callings,  except  those 
in  which  the  right  is  derived  from  legislative  enactment.  But  the 
privileges  in  the  (Constitution  of  Arkansas  are  put  in  contrast  with  the 
occupations  of  merchants,  hawkers  and  peddlers,  and  are  evidently  in- 
tended to  cover  something  other  than  the  privilege  of  exercising  the 
occupations  named,  or  others  of  a  similar  nature,  and  in  this  view  of  the 
matter  the  language  of  the  court  in  that  case  is  very  pertinent :  "  The 
legislature  cannot,  by  prohibiting  the  exercise  of  a  common  right  to 
every  citizen,  and  then  allowing  its  exercise  upon  the  payment  of  a 
tax,  create  it  a  privilege."  The  contrary  opinion  is  expressed  by  the 
courts  in  Tennessee  upon  a  similar  provision  of  the  Constitution, 
which  gives  to  the  legislature  "  the  power  to  tax  merchants,  peddlers, 
and  privileges."  A  tax  on  photographers  was  held  valid,'  the  court 
defining  a  privilege  to  be  the  exercise  of  an  occupation  or  business 
which  requires  a  license  from  some  proper  authority,  designated  by  a 
general  law,  and  not  open  to  all  or  any  one  without  such  license. 

Ito€Ld  Tax. — The  town  of  La  Salle  is  a  body  politic  and  corporate. 
The  city  of  La  Salle  is  within  its  limits.  A  road  tax  was  levied  upon 
inhabitants  of  the  city.    It  was  held  to  be  for  a  corporate  purpose  in 


1  State  V.  Hanger  &  Bell,  5  Ark.  413 ;  State  v.  Hiner,  12  Ibid.  419. 
<  State  V.  Schlier,  3  Heisk.  (Tenn.)  278. 
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the  sense  of  the  Constitution,  which  allows  "  corporate  authorities  to 
impose  taxes  for  corporate  purposes,  uniform  as  to  persons  and  prop- 
erty, within  the  jurisdiction  imposing  the  same ; "  and  that  it  would 
not  have  been  uniform  if  not  levied  upon  the  inhabitants  of  the  city.* 
And  in  Arkansas,  it  was  held  that  the  charter  of  a  city  which  ex- 
empts the  inhabitants  from  the  payment  of  a  tax  for  the  construction 
of  roads  in  a  county  in  which  the  city  is  situated,  is  not  equal  and 
uniform.*  In  a  case  in  Illinois,  where  the  inhabitants  of  the  city  of 
Ipavia,  within  the  limits  of  the  town  of  Pleasant,  were  exempt  from 
road  tax  on  roads  beyond  the  limits  of  the  city,  the  exemption  was 
held  valid  on  the  ground  that  the  imposition  of  labor  for  such  pur- 
poses is  not  a  tax.'  The  reason  given  for  this  decision  is  in  direct 
conflict  with  a  previous  decision  of  that  court,  which  held  that  labor 
required  to  be  performed  on  roads  was  a  public  burden  and  a  valid 
tax,  notwithstanding  the  provision  in  the  Constitution  for  taxing 
property  according  to  its  value  and  by  a  uniform  rule/  Tested  by  the 
rules  heretofore  mentioned,*  as  to  the  distribution  of  the  burden  of 
taxation  among  the  subdivisions  of  the  State,  to  wit,  that  they  are 
made  for  the  convenience  of  administering  the  government,  and  may 
be  altered  at  the  will  of  the  legislature,  it  would  be  a  matter  purely 
of  discretion  with  the  legislature  whether  the  tax  for  roads  should  be 
imposed  upon  the  inhabitants  of  a  county,  including  the  cities  and 
towns  in  its  limits,  or  whether  the  legislature  in  separating  the  inhab- 
itants of  the  cities  into  distinct  political  divisions  from  the  other 
inhabitants  of  the  county,  should  place  upon  them  the  burdens  pecu- 
liar to  the  limits  of  their  divisions  or  districts,  leaving  the  inhabitants 
of  the  rest  of  the  county,  another  district,  to  bear  their  own  burdens, 
of  which  the  tax  for  roads  is  one  peculiarly  appropriate  to  be  borne 
by  each  district  for  itself.  The  same  principle  applies,  of  course,  to 
towns  or  townships,  and  the  cities  or  villages  in  their  limits. 

§  56.  Equals  Uniform^  and  Ad  Valorem. — The  rule  is,  that  the 
legislature  may  select  the  subjects  of  taxation  in  their  discretion,  but 
.  when  they  have  selected  the  subjects,  the  tax  must  be  assessed  accord- 
ing to  the  value  of  the  property.*  But  there  are  several  cases  which 
announce  a  doctrine  which  is  in  conflict  with  this  rule  and  that  here- 
tofore announced  in  §  51.     The  Constitution  of  Illinois,  prior  to 


»  O'Eane  v.  Treat,  26  HI.  687 ;  ZanesYille  v.  Auditor  of  Muskingum,  6  Ohio  N.  8. 689. 

»  Fletcher  v,  Oliver,  26  Ark.  289. 

>  Town  of  Pleasant  v.  Kost,  22  Ul.  494. 

*  Sawyer  ».  City  of  Alton,  8  Scam.  (111.)  180.  •  Ch.  8,  especially  §  21, 

•  Hamilton  v.  St.  Louis  Co.  Ct.  16  Mo.  8;  Home  Mut.  Ins.  Co.  v.  City  of  £Jew  Orleans, 
.^0  La.  Ann.  447. 
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1827,  provided  that  the  mode  of  levying  a  tax  should  be  by  valuation, 
BO  that  every  person  should  pay  a  tax  in  proportion  to  the  value  of 
his  property.  An  act  of  the  legislature  of  that  year  divided  lands  into 
classes.  Lands  of  first  quality  were  to  be  valued  at  four  dollars  per 
acre,  and  taxed  at  two  cents  per  acre ;  lands  of  the  second  quality 
were  to  be  valued  at  three  dollars  per  acre,  and  taxed  at  the  rate  of 
one  and  one-half  cents  per  acre ;  lands  of  the  third  quality  were  to 
be  valued  at  two  dollars  per  acre,  and  taxed  at  the  rate  of  one  cent 
per  acre.  The  owner  of  the  land  was  required  to  list  his  land  in  the 
class  to  which  it  belonged,  in  the  auditor's  office,  and  the  auditor  was 
required  to  charge  the  tax  annually  according  to  the  classification.^ 
A  similar  law  was  passed  in  Florida,  nnder  a  Constitution  requiring 
uniformity  in  taxation,  and  each  of  them  was  held  valid.^  Mr. 
Blackwell  remarks'  upon  the  Illinois  cases,  which  were  sustained  on 
the  ground  of  necessity,  expediency,  and  contemporaneous  construc- 
tion :  "  If  such  a  principle  is  adhered  to,  there  is  an  end  of  equality 
and  uniformity  in  the  operation  of  the  taxing  power  under  our  Con- 
stitutions, except  so  far  as  representative  responsibility  may  secure 
them."  The  Maryland  courts  have  announced  a  similar  doctrine, 
leaving  the  question  of  whether  a  tax  is  equal  and  uniform  and  ad 
valorem  to  be  decided  by  the  legislature  rather  than  the  courts.  The 
legislature  of  that  State  imposed  a  tax  of  a  specific  sum  npon  each 
county  in  the  State,  without  basing  the  assessment  npon  any  actual 
valuation  of  taxable  property.  The  court  held,  that  before  such  a 
law  could  be  pronounced  unconstitutional,  it  must  appear  clearly  that 
the  persons  taxable  did  not  contribute  according  to  tliejr  actual  worth 
in  real  and  personal  property,  and  in  the  absence  of  such  evidence, 
they  would  presume  that  the  legislature  had  divided  the  tax  among 
the  counties  according  to  the  valuation  of  property  in  such  local 
jurisdictions,  and  had  such  evidence  before  them  as  guided  thgir 
judgment  in  that  matter.*  A  more  gross  violation  of  the  rule  of 
uniformity  and  of  taxation  according  to  value  can  scarcely  be  con- 
ceived than  the  case  in  Illinois.  The  system  is  entirely  arbitrary. 
Lands  highly  improved  in  the  vicinity  of  large  towns,  worth  one 
hundred  dollars  per  acre,  are  taxed  two  cents  per  acre ;  lands  in  the 
interior  without  improvement,  worth  one  dollar  per  acre,  are  taxed 
one  cent ;  the  ratio  of  value  is  one  hundred  to  one — that  of  taxation, 
two  to  one.    It  seems,  to  my  mind,  that  the  simple  statement  of  the 


»  Rhinchart  v,  Schuyler,  2  GUman  (DL)  473 ;  Bruce  v.  Schuyler,  4  GilmBn  (111.)  221. 
*  Levy  V,  Smith,  4  Florida,  184.  »  Blackwell  on  Tax  Titles,  8d  ed.  pp.  149,  160. 

^  Waten  v.  State,  1  Gill  (Md.)  802. 


74  THE  LAW  OF  TAXATION.  [CH.  V. 

proposition  forces  upon  the  understanding  the  conviction  of  its  conflict 
with  the  provision  requiring  a  uniform  system  of  taxation  according 
to  value.  And  as  to  the  rule  which  seems  to  be  the  basis  of  the 
Maryland  decision — that  the  legislature  is  to  judge  of  the  infractions 
of  the  constitutional  provisions  as  to  the  exercise  of  the  taxing  power 
— ^precisely  the  same  principles  apply,  in  arriving  at  a  correct  conclu- 
sion, as  were  used  in  determining  whether  the  public  purpose,  in  cases 
of  taxation  or  a  taking  of  private  property  for  public  use,  was  a  ques- 
tion for  the  courts  or  the  legislature.^  If  any  question  is  settled,  both 
upon  reason  and  authority,  it  is  that  such  a  question  is  one  for  the 
courts. 

In  contrast  with  these  decisions  of  lUinois,  Florida  and  Maryland 
is  a  decision  in  Louisiana,  that  a  tax  of  a  specific  sum  on  every  given 
weight  of  cotton  violates  the  provision  of  the  Constitution  which  re- 
quires taxation  to  be  equal,  uniform  and  ad  valorem.  Cotton  having 
many  different  grades,  the  same  quantity  by  weight  must  differ  in 
value.*  So  a  tax  of  one  dollar  on  each  and  every  horse  or  mule  of- 
fered and  sold  within  the  city  by  or  belonging  to  a  horse  or  mule 
drover,  is  a  tax  on  property,  not  ad  valorem^  and  void.* 

The  rule  of  uniformity  in  the  Constitution  does  not  execute  itself, 
and  therefc»re  does  not  affect  an  assessment  of  taxes  made  under  an 
act  in  force  when  the  Constitution  was  adopted,  and  before  the  legis- 
lature had  passed  a  tax  law  in  conformity  to  the  rule  established  by 
the  Constitution.*  Nor  does  the  rule  of  uniformity  and  ad  valorem 
apply  where  there  is  a  special  grant  of  taxing  power.  The  Constitu- 
tion of  Georgia  devotes  to  school  purposes  "  a  special  tax  on  shows 
and  exhibitions,  and  on  the  sale  of  spirituous  and  malt  liquors,  which 
the  General  Assembly  is  hereby  authorized  to  assess.'*  A  tax  of 
twenty  cents  per  gallon  on  the  sale  of  whisky,  brandy,  &c.,  in  quanti- 
ties less  than  thirty  gallons,  was  sustained  under  this  provision.  If 
the  tax  was  to  be  uniform  and  ad  valorem^  there  was  no  necessity  for 
the  special  grant.* 

§  57.  Corporate  Authorities  of  Counties  and  Cities^  Limitations 
as  to,  in  Illinois. — The  Constitution  of  Illinois  provides  in  art.  9,  §  2, 
that  "  the  General  Assembly  shall  provide  for  levying  a  tax  by  valua- 
tiouy  so  that  every  person  and  corporation  shall  .pay  a  tax  in  propor- 
tion to  the  value  of  his  or  her  property ; "  and  in  §  5  of  the  same 


*  Ante,  §  13,  and  authorities  cited.  *  Sims  v.  JaclcsOD,  22  La.  Ann.  440. 

*  Livingston  v.  City  of  Albany,  41  Qa.  21. 

*  Williams  v.  Detroit,  2  Mich.  (Gibbs),  560;  Pegram  v.  aereland,  64  N.  Car.  657. 

*  Kenny  v,  Harwell,  42  Ga.  416. 
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article,  that  "  the  corporate  authorities  of  counties,  townships,  school 
districts,  cities,  town  and  villages,  may  be  vested  with  the  power  to 
assess  and  coUect  taxes  for  corporate  purposes ;  such  taxes  to  be  uni- 
form in  respect  to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same." 

The  courts  have  decided  that  §  5  is  a  limitation  on  the  power  of 
the  legiskture  to  grant  the  right  of  corporate  or  local  taxation  to 
any  other  persons  than  corporate  or  local  authorities.  An  act  was 
passed  fixing  the  boundaries  of  Lincoln  Park,  in  the  city  of  Chicago. 
It  provided  for  its  improvement,  and  the  means  of  paying  for  the 
land  to  be  taken  for  the  park ;  it  required  the  mayor,  comptroller, 
and  clerk  of  the  city  to  issue  bonds  on  the  requirement  of  the  park 
commissioners  appointed  by  the  act.  This  reqairement  was  absolute, 
not  submitting  the  question  of  the  creation  of  such  a  debt  to  the 
people  of  the  city  or  its  corporate  authorities.  It  was  held  that  the 
act  was  invalid,  that  §  5  was  a  limitation  of  the  taxing  power  in  local 
taication  to  the  corporate  authorities,  which  were  said  to  be  those 
elected  directly  by  the  people,  or  appointed  in  some  mode  to  which 
they  have  given  their  assent.  While  it  was  admitted  that  the  legisla- 
ture had  complete  control  over  municipal  corporations,  which  exist 
only  for  public  purposes,  and  which  might  be  altered  and  modified  at 
pleasure,  yet  it  was  claimed  that  the  power  could  not  be  so  used  as  to 
compel  any  one  of  the  cities  of  Illinois  to  issue  its  bonds  against  its 
will,  to  erect  a  park,  or  for  any  other  improvement.  The  court  re- 
served the  question  as  to  what  extent  §  5  was  to  be  construed  as  a 
limitation  on  the  power  of  the  legislature  over  local  taxation^  where 
it  acts  directly  upon  the  people  of  the  locality,  for  such  purposes  as 
paying  the  expenses  of  suppressing  an  insurrection  in  the  locality.^ 
So  where  an  act  incorporated  certain  persons  for  the  purpose  of  levee- 
ing and  draining  a  district  designated,  the  whole  matter  being  under 
the  control  of  the  corporators,  and  never  having  been  submitted  to  a 
vote  of  the  people  to  be  affected  by  it ;  it  was  held  a  violation  of  §  5 
of  the  Constitution.*  But  this  provision  of  the  Constitution  does  not 
prevent  the  legislature  from  creating  districts  by  the  union  of  two  or 
more  towns  in  the  county  for  any  special  township  purpose  common 
to  the  towns,  such  as  building  a  bridge,  improving  a  river  on  which 
they  may  be  situated,  or  constructing  a  canal,  with  the  consent  of 
these  towns,  and  erecting  over  such  districts  an  authority,  likewise 


1  People.  <fec  V.  Chicfm^o,  61  III  17.    As  to  last  point,  see  authorities  in  §  86  ;  and  as 
to  want  of  power  to  compel  issuing  of  bonds,  g  88. 

*  Howard  v.  St  Clair  Drain  Co.  61  UL  130 
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with  their  consent,  to  which  shall  be  granted  all  the  necessary  power 
of  taxation  for  the  construction  of  these  improvements,  and  for  their 
government  and  control.  An  act  of  this  kind  was  passed  to  provide 
a  park  for  the  towns  of  Lake,  Hyde  Park  and  South  Chicago ;  park 
commissioners  were  appointed,  and  the  act  was  accepted  by  a  vote  of 
the  people  of  the  towns.^  Town  officers  under  the  township  system 
making  an  appropriation  to  a  railroad  in  pursuance  of  an  enabling  act 
of  the  legislature,  upon  a  vote  of  the  majority  of  legal  voters  of  the 
town,  are  corporate  authorities  in  the  sense  of  the  Constitution.* 

An  act  was  passed  allowing  certain  portions  of  a  county,  to  create 
a  debt  in  aid  of  a  railroad.  It  was  held  a  violation  of  the  Constitu- 
tion as  to  the  power  of  the  legislature  in  reference  to  local  taxation. 
The  court  say  of  §  5 :  "  It  is  a  limitation  on  the  taxing  power  of  the 
State ;  it  restrains  the  legislature  from  imposing  a  tax  on  municipal 
corporations,  unless  it  be  for  a  debt  created  by  such  body.  We  have 
held  in  several  cases,  that  the  legislature  has  no  power  to  impose  such 
a  tax,  or  to  authorize  individuals  to  impose  the  same ;  and  the  same  is 
true  of  the  power  to  create  a  corporate  indebtedness.  The  district 
upon  which  it  is  proposed  to  place  this  burden  not  being  a  corpora- 
tion, the  legislature  could  not  authorize  its  citizens  to  create  the  debt, 
and  they  are  not  liable  ;  as  authority  was  not  given  to  the  county  to 
create  the  liability,  it  could  not  impose  the  burden  on  the  county,  or 
empower  the  citizens  of  a  fraction  thereof  to  impose  such  a  liability." ' 
In  Indiana,  where  the  statute  confines  taxation  for  city  or  town  pur- 
poses to  incorporated  cities  and  towns,  having  authority  to  levy  and 
collect  taxes,  a  tax  in  aid  of  a  railroad  was  held  to  be  void,  the  tax 
not  being  for  a  municipal  purpose  in  the  sense  of  the  statute.*  And 
in  Tennessee,  where  a  board  of  commissioners,  under  an  act  of  the 
legislature,  was  appointed  by  the  governor,  with  power  of  taxation 
for  a  county,  such  appointment  was  held  void,  although  there  was  no 
express  provision  in  the  Constitution  on  the  subject.  The  ground  of 
the  decision  was,  that  the  County  Court  is  recognized  in  the  Constitu- 
tion as  one  of  the  institutions  of  the  State,  and  the  powers  conferred 
upon  the  justices  of  the  peace  in  their  collective  capacity  were  in- 
tended to  be  exercised  in  the  county  court,  and  that  taxation  by  the 
County  Court  preserves  the  principle  of  taxation  by  the  representa- 
tives of  the  tax-payers,  which  the  other  system  infringes.* 


^  People  V.  Talman,  61  HL  87 ;   Lonnffflton  v.  Wider,  53  HI.  802,  in  which  previous 
cases  on  this  subject  were  reviewed  nnd  affirmed. 

"  Cliicago,  Dan.  &  Vin.  R.  R.  v.  Smith,  62  lU.  268. 

»  Madison  v.  People,  68  III.  466.  *  Root  %\  Endlemeyer,  87  Ind.  225. 

»  Pope  V.  Phifer,  8  Heisk.  ^Tenn.)  688. 
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§  58.  Arkansas,  Michigan  and  Nebraskay  as  to  Limitation  of 
Local  Taxation. — The  Constitution  of  Arkansas,  art,  6,  §  9,  provides 
that  "  the  County  Court  shall  be  vested  with  jurisdiction  in  all  matters 
relating  to  county  taxes,  disbursement  of  moneys  for  county  purposes, 
and  in  every  other  case  that  may  be  necessary  for  the  internal  im- 
provement and  local  concerns  of  the  respective  counties."  An  act  of 
the  legislature  in  1845,  prohibited  the  use  of  a  billiard  table  or  ten- 
pin  alley  without  paying  twenty-five  dollars  into  the  State  treasury, 
and  contained  a  similar  provision  as  to  counties.  A  person  was  in- 
dicted for  a  violation  of  this  act.  The  indictment  had  two  counts, 
one  for  a  violation  of  the  act  as  to  the  State,  and  the  other  for  its  vio- 
lation as  to  the  county.  The  act  was  regarded  as  a  tax  on  the  privi- 
lege of  keeping  a  billiard  table  and  ten-pin  aUey.  The  court  reaf- 
firmed the  decisions  cited  in  §  55,  so  far  as  State  revenue  was 
concerned,  under  the  provision  of  the  Constitution  quoted  in  that 
section,  but  overruled  the  case  of  County  of  Pulaski  v.  Irwin,*  as  to 
counties,  and  took  the  view  of  the  dissenting  chief  justice,  that  §  9 
of  art.  6,  as  to  county  taxation,  conferred  a  power  different  from  that 
in  the  case  cited  in  §  55,  which  was  held  to  apply  to  State  revenue 
alone.*  This  decision  announces  a  principle  which  will  be  found  in 
the  case  next  to  be  cited,  that  provisions  in  the  Constitution  limiting 
the  power  of  taxation,  are  not  to  be  taken  as  referring  to  county  or 
local  taxation,  unless  the  intention  is  manifested  by  express  words  or 
necessary  implication. 

The  Constitution  of  Michigan  contains  these  provisions :  art.  14, 
§  6,  "  The  credit  of  the  State  shall  not  be  granted  to  or  in  aid  of  any 
person,  association,  or  corporation."  §  8,  "  The  State  shall  not  sub- 
subscribe  to  or  be  interested  in  the  stock  of  any  company,  association, 
or  corporation."  §  9,  "  The  State  shall  not  be  a  party  to  or  interested 
in  any  work  of  internal  improvement,  nor  engage  in  carrying  on  any 
such  work,  except  in  the  expenditure  of  grants  to  the  State,  of  land 
or  other  property."  Art.  15,  §  13,  "  The  legislature  shall  provide  for 
the  incorporation  and  organization  of  cities  and  villages,  and  shall 
restrict  their  powers  of  taxation,  borrowing  money,  contracting  debts 
and  loaning  their  credit."  The  township  of  Pine  Grove,  under  an 
enabling  act,  after  a  vote  of  the  people  in  accordance  therewith,  issued 
its  bonds  in  aid  of  a  railroad  running  through  the  township  from 
Xalamazoo  to  South  Haven,  both  places  being  in  Michigan.  The  act 
V7a8  held  void  by  the  Supreme  Court  of  Michigan,'  the  court  taking 


1  4  Ark.  4Y3.  *  WAshiDgton  v.  State,  18  Ark.  762. 

*  Bay  atj  V.  State  Treasurer,  23  Mich.  499,  504. 
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the  view  that  what  the  State  was  prohibited  from  doing  directly  by 
§§  6,  8  and  9  of  article  14,  it  could  not  authorize  the  townships,  cities 
and  villages  to  do  for  it.  The  provisions  of  this  Constitution  came 
under  review  in  the  Supreme  Court  of  the  United  States,  where  a 
diflferent  view  was  taken  of  them,  and  the  bonds  issued  by  the  town- 
ship of  Pine  Grove  were  held  valid.*  Swayne,  J.,  "  The  case  as  to 
the  Constitution,  is  a  proper  one  for  the  application  of  the  maxim, 
Expressio  unins  eat  exolusio  alterius.  The  instrument  is  drawn  with 
great  ability,  care  and  fullness  of  details.  If  those  who  framed  it 
had  intended  to  forbid  the  granting  of  such  aid  by  the  municipal 
corporations  of  the  State,  as  well  as  by  the  State  itself,  it  cannot  be 
that  they  would  not  have  explicitly  said  so.  It  is  not  to  be  supposed 
that  such  a  gap  was  left  in  their  work  from  oversight  or  inadvert- 
ence." The  Constitution  of  Nebraska,  in  the  article  on  Finance,  has 
the  following  section :  "  The  State  shall  never  contract  any  debt  for 
works  of  internal  improvement,  or  be  a  party  in  carrying  on  such 
works."  Under  an  enabling  act,  a  county  issued  its  bonds  in  aid  of 
a  railroad.  Such  action  was  held  valid,  and  not  in  conflict  with  the 
foregoing  provision  of  the  Constitution.*  This  provision  refers  to 
the  State  considered  as  a  sovereign  corporation,  not  to  its  subdivisions. 
The  maxim,  Ex^resaio  unites  est  exclitsio  alteriusy  was  considered  as 
furnishing  the  proper  rule  for  the  construction  of  the  Constitution. 
The  court  say :  "  To  contend  that  the  counties,  precincts,  and  cities 
shall  not  engage  in  works  of  internal  improvement,  is  to  forbid  the 
construction  of  roads,  bridges,  ferries,  streets,  waterworks,  and  gas- 
works." 

§  59.  Provisions  in  Iowa  and  Virginia  Constitutions. — Article 
8,  §  2,  of  the  Constitution  of  Iowa  provides,  that,  "  The  property  of 
all  corporations  for  pecuniary  profit  shall  be  subject  to  taxation  the 
same  as  individuals."  The  legislature  enacted  a  law,  directing  the 
property  of  all  express  and  telegraph  companies,  doing  business  in 
the  State,  to  be  included  in  the  valuation  of  personal  property  of  the 
company,  in  the  town  or  city  where  such  company  shall  have  an  office 
for  the  transaction  of  business.  The  amount  of  such  property  was  to 
be  ascertained  by  requiring  the  agents  of  such  company  to  report  to 
the  assessor  a  sworn  statement  of  the  gross  receipts  of  the  office  or 
agency,  for  the  year  ending  on  the  firat  of  January  next  preceding. 
The  assessor  was  required  to  deduct  sixty  per  cent,  from  this  amount, 
and  return  the  remaining  amount  as  the  personal  property  of  such 


>  Township  of  Pin«  Grove  v.  Talcott,  19  Wall.  666,  675. 
s  Hallenbeck  v,  Hahn,  2  Nebr.  877,  899. 
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company,  to  be  assessed  at  tbe  same  rate  as  the  personal  property  of 
private  individuals.  The  act  was  held  valid,^  as  the  rate  was  the 
same  as  on  the  property  of  individuals,  and  the  act  simply  provided 
the  method  whereby  the  amount  of  personal  estate  or  moneys,  and 
credits  of  these  companies  should  be  ascertained,  and  it  was  likened 
to  the  method  of  ascertaining  the  value  of  depreciated  bank  notes 
and  stock  in  corporations. 

The  Constitution  of  Virginia  (1870)  contains  these  provisions: 
Art.  10,  §  1,  "  Taxation,  except  as  hereinafter  provided,  whether  im- 
posed by  the  State,  county,  or  corporate  bodies,  shall  be  equal  and 
uniform,  and  all  property,  both  real  and  personal,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  prescribed  by  law.  No 
one  species  of  property,  from  which  a  tax  may  be  collected,  shall  be 
taxed  higher  than  any  other  species  of  property  of  eq  lal  value." 
§  4,  '^  The  General  Assembly  may  levy  a  tax  on  incomes  in  excess  of 
six  hundred  dollars  per  annum,  and  upon  the  following  licenses,  viz., 
the  sale  of  ardent  spirits,  theatrical  and  circus  companies,  menageries, 
jugglers,  itinerant  peddlers,  and  all  other  shows  and  exhibitions  for 
which  an  entrance  fee  is  required ;  commission  merchants,  persons 
selling  by  sample,  brokers  and  pawnbrokers,  and  all  other  business 
whidi  cannot  be  reached  by  the  ad  valorem  system,"  &c.  The  legis- 
lature imposed  a  specific  license  tax  for  the  privikge  of  keeping  a 
billiard  table,  and  an  additional  tax  of  fifty  dollars  for  each  additional 
table  kept.  Lockhart  had  eight  billiard  tables.  The  tables  and  fur- 
niture of  his  saloon  were  valued  at  $11,000.  He  was  assessed  with  a 
license  tax  of  $580,  and  claimed  that  his  business  was  one  which  could 
be  reached  by  the  ad  valorem  system,  and  should  have  been  so  taxed. 
The  tax  was  held  valid.  Moncure,  J. :  ^^  The  legislature  must,  in  the 
nature  of  things,  have  a  lai^  discretion  in  determining  the  question 
as  to  what  business  can  be  reached  by  the  ad  valorem  system,  within 
the  meaning  of  the  Constitution.  The  subject  is  indefinite  in  its  na- 
ture, and  although  the  instances  enumerated  in  the  Constitution 
afiEord  material  aid  in  ascertaining  the  meaning  of  its  framers  in  the 
use  of  the  general  words  which  follow  the  enumeration,  still,  much 
room  is  necessaiily  left  for  the  exercise  of  legislative  discretion  in 
the  matter ;  and  we  certainly  cannot  say  that  such  discretion  has  been 
so  exercised  in  this  case  as  to  make  the  laws  in  question  unconstitu- 
tionaL"  *  And  a  special  license  tax  being  imposed  on  the  business  of 
^^  keeping  a  junk  shop,  and  dealing  in  second-hand  articles,  junk,  rags, 


'  n.  S.  Ezpreas  Co.  v,  EUyson,  28  Iowa,  870,  876. 
*  LeweUen  Jba  v.  Lockhart,  21  Gratt  670»  572. 
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old  metalfi  and  like  commodities,"  a  person  engaged  in  that  business 
was  held  liable  to  pay  that  tax  althougli  he  also  was  taxed  on  his  cap- 
ital as  a  general  merchant,  in  addition  thereto,  and  had  paid  sach  tax, 
the  court  saying :  "  We  cannot  say  that  the  junk  business  is  any  more 
within  the  reach  of  the  ad  valorem  system  than  the  business  of  selling 
ardent  spirits,  the  business  of  an  itinerant  peddler,  a  commission  mer- 
chant, or  a  sample  merchant,  all  of  which  are  embraced  in  the  express 
enumeration."  ^ 

For  several  years  after  the  adoption  of  this  Constitution,  mer- 
chants other  than  commission  merchants,  sample  merchants,  and  junk 
dealers,  were  taxed  on  their  capital  invested  in  business,  according  to 
the  ad  valorem  system.  In  1874,  an  act  was  passed  taxing  merchants 
in  proportion  to  the  amount  of  their  sales,  without  reference  to  the 
amount  of  capital  invested.  It  was  decided  that  this  did  not  violate 
this  provision  of  the  Constitution,  that  there  was  no  express  prohibi- 
tion against  this  license  tax,  nor  did  it  appear  by  necessary  implication 
that  the  framers  of  the  Constitution  intended  to  restrain  the  license 
tax  to  the  cases  enumerated.  Such  a  construction  would  deprive  the 
State  of  a  large  revenue,  and  will  not  be  adopted  unless  it  clearly  ap- 
pear to  be  the  intention  of  those  who  made  the  Constitution.  It  is 
not  clear  that  they  did  so  intend.* 

§  60.  Limitationa  in  reference  to  Internal  Improvements. — The 

Con6titution  of  Ohio,  in  art.  8,  §  6,  provides,  that  ''  the  General  As- 
sembly shall  never  authorize  any  county,  city,  town  or  township,  by 
vote  of  its  citizens  or  otherwise,  to  be  or  become  a  stockholder  in  any 
joint  stock  company,  corporation,  or  association  whatever;  or  to  raise 
money  for,  or  to  loan  its  credit  to  or  in  aid  of  any  such  company,  cor- 
poration or  association."  The  legislature  of  Ohio  passed  a  law  allow- 
ing cities  with  a  population  of  over  150,000,  whose  council  deemed  it 
to  be  essential  to  the  interests  of  such  city  that  a  line  of  railroad, 
having  one  of  its  termini  at  the  city,  should  be  constructed,  to  issue 
city  bonds  to  aid  in  its  construction.  Cincinnati  issued  its  bonds 
under  this  law  in  aid  of  a  railroad  from  Cincinnati  to  Chattanooga, 
Tennessee.  The  bonds  were  held  valid,  and  the  act  under  which 
they  were  issued  not  in  conflict  with  art.  8,  §  6.  Scott,  J. :  "  The 
mischief  which  it  interdicts  is  a  business  partnership  between  a  muni- 
cipality, or  subdivision  of  a  State,  and  individuals,  or  private  corporar 
tions,  or  associations.  It  forbids  the  union  of  public  and  private 
capital  or  credit  in  any  enterprise  whatever.    They  may  neither  be- 


'  Hirsh's  Case,  21  Gratt.  786,  789. 

>  Commonwealth  v.  Moore  <fc  Ooodson,  26  Oratt.  901. 
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come  stockholderB,  nor  furnish  money  or  credit  for  the  benefit  of  the 
parties  interested  therein.  If  we  hold  that  these  municipal  bodies 
cannot  do  .on  their  own  account  what  they  are  forbidden  to  do  on 
joint  account  of  themselves  and  private  partners,  it  follows  that  they 
are  powerless  to  make  any  improvement,  however  necessary,  with 
their  own  means  and  on  their  sole  account.  We  may  be  sure  that  a 
purpose  so  unreasonable  was  never  entertained  by  the  framers  of  the 
Constitution."  ^ 

The  legislature  of  the  same  State  enacted  a  law  in  reference  to 
railroads,  appointed  commissioners  for  the  counties  through  which  the 
road  was  located,  and  directed  an  election  to  be  held  in  the  counties 
to  determine  the  amount  to  be  appropriated  to  the  road,  and  to  fix 
the  termini  of   the  road.      If  the  electors  approved  of  the  road, 
the  commissioners  were  to  issue  the  bonds  of  the  county  for  the 
amount  decided  upon,  at  twenty  years,  carrying  eight  per  cent, 
interest,  the  credit  of  the  county  to  be  pledged  for  their  payment. 
The    commissioners  were  to  make  the  contract  for  building  the 
road,  and  were  also  authorized  to  lease  the  road  so  constructed, 
hefore  or  after  its  completion,  or  to  sell  the  same,  upon  terms  to  be 
agreed  upon  between  the  lessee  or  vendee  and  the  commissioners. 
This  act  was  held  to  be  in  confiict  with  art.  8,  §  6,  and  void,  and  was 
characterized  as  an  attempt  to  accomplish  by  indirection  what  it  would 
be  a  plain  violation  of  an  express  provision  of  the  Constitution  to  do 
directly.'   The  case  was  distinguished  from  Walker  v.  City  of  Cincin- 
nati, the  court  saying,  that,  "  where  public  credit  or  money  is  fur- 
nished to  be  used  in  partly  constructing  a  work  which  under  the 
statute  must  be  completed,  if  completed  at  all,  by  other  parties  out  of 
their  own  means,  who  are  to  have  the  beneficial  control  and  manage- 
ment of  the  work  when  completed,  the  public  money  or  credit  thus 
used  can  only  be  regarded  as  furnished  for  or  in  aid  of  such  parties." 
In  answer  to  the  suggestion  that,  under  the  act,  the  road  might  neither 
be  leased  or  sold,  it  is  said  that  the  mere  expenditure  of  public  money 
in  building  a  part  of  the  railroad,  without  any  authority  to  complete 
it  or  use  it,  can  serve  no  public  purpose,  and  taxes  can  only  be  levied 
for  such  a  purpose.    No  doubt,  the  court,  in  the  case  of  Walker  v. 
City  of  Cincinnati,  gave  the  proper  construction  to  this  provision  of 
the  Constitution,  that  the  mischief  intended  to  be  prevented  was  a 
partnership  between  the  subdivisions  of  a  State  and  individuals  or  a 
private  corporation.    But  it  is  difficult  to  see  the  dijfference  between 


»  Walker  v.  City  of  CinciDnati  ei  al.  21  Ohio,  N.  S.  14. 
>  Taylor  v.  Ross,  Comm'r,  28  Ohio,  22. 
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the  aid  given  by  the  city  of  Cincinnati  and  that  proposed  to  be  given 
by  counties  in  the  case  cited,  for  it  does  not  appear  that  the  counties 
proposed  to  become  stockholders  in  the  road,  unless  we  say  that  a  lessee 
or  vendee  of  the  road  would  become  a  partner  of  the  lessor  or  vendor. 
The  Constitution  of  Indiana,  art.  10,  §  6,  provides :  "  That  no 
county  shall  subscribe  for  stock  in  any  incorporated  company,  unless 
the  same  be  paid  for  at  the  time  of  such  subscription,  nor  shall  any 
county  loan  its  credit  to  any  incorporated  company,  nor  borrow  money 
for  the  purpose  of  taking  stock  in  any  such  company,  nor  shall  the 
General  Assembly  ever,  on  behalf  of  the  State,  assume  the  debts  of 
any  county,  city,  township,  or  corporation  whatever."  An  act  of  the 
legislature  of  Indiana  authorized  counties  to  subscribe  for  stock  in 
railroads,  to  he  paid  for  at  the  time  of  aubsorvpUon.  It  was  held 
valid,  and  to  be  no  violation  of  the  section  of  the  Constitution  just 
quoted.*  Where  the  Constitution  provides  that,  "  until  the  bonds  of 
the  State  shall  be  at  par,  &c.,  and  the  General  Assembly  shall  have 
no  power  to  give  or  lend  the  credit  of  the  State  in  aid  of  any  person, 
association  or  corporation,  except,"  &c.,  an  act  requiring  the  treasurer 
of  the  State  to  subscribe  for  stock  in  a  railroad,  and  to  pay  for  the 
same  by  issuing  bonds  of  the  State,  was  held  to  be  a  gift  of  the  credit 
of  the  State,  and  void.' 

§  61.  O0i€T  lA/mitalMns^  lUmois^  New  YorJt^  CalAfomia^  dho. — 

The  second  clause  of  art.  9,  §  6,  of  the  Constitution  of  Illinois  pro- 
vides :  '^  The  General  Assembly  shall  require  that  all  of  the  property 
within  the  limits  of  municipal  corporations,  belonging  to  individuals, 
shall  be  taxed  for  the  payment  of  debts  contracted  under  authority  of 
law."  The  town  of  Dayton,  under  an  enabling  act,  subscribed  to  a 
raQroad,  and  issued  $12,000  in  bonds.  Interest  on  the  bonds  was  not 
paid,  and  the  legislature  passed  an  act  directing  the  auditor  to  ascer- 
tain the  amount  of  interest  that  would  accrue  upon  the  roistered 
bonds  of  any  county  or  township,  and  transmit  a  certificate  of  the 
estimated  per  centum  required  to  meet  such  interest  to  the  derk  of 
the  county  or  township.  This  per  centum  is  thereupon  deemed  and 
added  to,  and  becomes  a  part  of  the  per  centum  virhich  may  be  levied 
for  purposes  of  State  revenue,  is  to  be  so  treated  by  the  clerk  in 
making  his  estimates,  and  issuing  his  books  for  the  collection  of  taxes, 
and  is  to  be  collected  with  the  State  revenue.  This  act  was  held 
valid.  The  clause  in  question  not  only  confers  an  express  authority, 
but  makes  it  the  duty  of  the  legislature  to  cause  such  taxes  to  be  col- 


'  Lafoyette,  Miami  <b  B.  R.  R.  v.  Geiger,  84  Ind.  180. 
'  Galloway  v.  Chatham  R.  R.  Co.  68  N.  Car.  147. 


f  61.]  PROVISIONS  OP  STATE  CONSTITUTIONS.  83 

]ected.  It  gives  them  no  choice  in  the  matter,  nor  does  it  limit  their 
power  as  to  the  instrumentalities  to  be  employed.  It  does  not  require 
the  levy  for  sach  purposes  to  be  made  through  the  corporate  author- 
ities, but  leaves  the  legislature  free  to  select  such  agents  as  they  may 
deem  proper  to  assess  and  collect  the  tax.^  This  case  is  distinguished 
from  cases  in  §  57,  which  were  questions  of  the  power  of  the  l^isla- 
ture  over  local  taxation,  as  modified  by  the  first  clause  of  art.  9,  §  5, 
requiring  such  taxation  to  be  through  the  instrumentality  of  carpareUs 
authorities. 

New  York  and  Michigan. — The  Constitutions  of  these  States 
provide :  ^^  Every  law  which  imposes,  continues,  or  revives  a  tax  ahall 
distinctly  state  the  tax,  and  the  object  to  which  it  is  to  be  applied,  and 
it  shall  not  be  su£Gicient  to  refer  to  any  other  law  to  fix  such  tax  or 
object."  An  act  which  merely  enacts  that  the  cost  of  laying  out  and 
constructing  an  avenue  shall  be  paid  as  provided  in  another  act,  with- 
out specifying  or  limiting  the  amount  to  be  raised,  is  invalid.'  In 
New  York,  in  arranging  the  fiscal  affairs  of  the  State,  it  has  been 
found  convenient  to  distribute  the  revenues  into  distinct  and  inde- 
pendent funds,  according  to  the  source  from  which  they  are  derived, 
&nd  the  purpose  to  which  they  are  to  be  devoted,  such  as  the  common 
school  fund,  the  canal  fund,  the  general  fund,  &c.  An  act  which 
states  the  rate  of  tax,  and  directs  the  money  raised  to  be  paid  into  the 
treasury  to  the  credit  of  the  general  fund,  sn£Sciently  complies  with 
the  constitutional  provision  cited.'  It  is  not  necessary,  in  order  to 
<x>mply  with  such  a  provision,  to  appropriate  in  the  act  aU  the  taxes 
raised  to  specific  objects.  The  Constitution  of  Michigan,  in  addition 
to  the  provision  under  discussion,  has  also  a  provision  that  ^^  All 
specific  taxes,"  with  certain  exceptions,  ^'  shall  constitute  a  part  of  the 
primary  school  interest  fund."  The  legislature  imposed  a  specific  tax 
of  one  per  centum  on  the  gross  amount  of  current  business  of  express 
companies,  without  stating  the  object  to  which  it  was  to  be  applied. 
It  was  held  that  the  specific  taxes  having  already  been  appropriated 
by  the  Constitution,  the  act  was  not  in  confiict  with  the  Constitution, 
or  rather  tliat  the  constitutional  provision  did  not  apply  to  a  ease 
where  the  Constitution  itself  states  the  object  to  which  the  taxes  are 
to  be  applied.^ 

GaUfomia, — The  Constitution  of  this  State  declares :  ^^  Taxation 
49hall  be  equal  and  uniform  throughout  the  State.  All  property  in  the 

'  I>iiDhAm  v.  Green,  67  IlL  63. 

*  Hanlon  v.  Sapeirisors  of  Westchester  Co.  67  Barb.  888. 
'  People,  dc  V.  Sapervisors  of  Orange  Co.  17  N.  T.  286. 

*  Waloott  V,  People,  17  Mich.  68. 
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State  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  by 
law;  but  assessors  and  collectors  of  town,  connty,  and  State  taxes 
shall  be  elected  by  the  qnalified  electors  of  the  district,  oonnty,  or 
town  in  which  the  property  taxed  for  State,  county,  or  town  purposes 
is  situated.''  The  legislature  created  a  State  board  of  equalization,  to 
be  appointed  by  the  governor,  to  equalize  the  valuation  of  the  prop- 
erty of  the  several  counties  in  the  State.  They  were  authorized  to 
prescribe  rules  and  regulations  to  govern  supervisors  when  equalizings 
and  assessors  when  assessing  taxes ;  when  they  found  property  assessed 
above  or  below  its  cash  value,  they  were  to  add  to  or  deduct  from  the 
valuation  such  per  centum  as  would  raise  or  reduce  it  to  the  full  cash 
value.  It  was  held  that  this  act  violated  the  Constitution,  and  was 
void ;  it  would  constitute  the  board  assessors,  in  lieu  of  the  assessors 
elected  by  the  people,  as  required  by  the  Constitution.  The  power 
given  to  the  board  to  fix  such  rate  of  taxation,  after  allowing  for  de- 
linquencies in  the  collection  of  taxes,  as  would  be  sufficient  to  raise 
the  specific  amount  of  revenue  directed  to  be  raised  by  the  legis- 
lature for  State  purposes,  was  held  to  be  a  delegation  of  legislative 
power  to  the  board,  and  void.^  And  where  a  statute  created  a  district 
out  of  a  part  of  the  county  of  Santa  Clara,  and  authorized  a  tax  to  be 
assessed  upon  property  along  a  road  in  that  district,  to  defray  the  cost 
of  the  construction  of  the  road,  to  be  assessed  by  the  assessors  of  the 
county,  it  was  held  to  be  a  violation  of  the  Constitution,  which  requires 
the  assessment  to  be  made  by  assessors  of  the  district  elected  by  the 
people.' 

Nevada. — The  Constitution  directs  that  ^^the  legislature  shaU 
provide  for  the  payment  of  an  annual  poll-tax  of  not  less  than  two 
dollars,  nor  exceeding  four  dollars,  from  each  male  person  resident  in 
the  State  between  the  ages  of  twenty-one  and  sixty  years,  one-half  to 
be  applied  to  State,  and  one-half  for  county  purposes."  An  act  impos- 
ing a  tax  of  four  dollars  annually,  or  two  days'  labor,  on  each  person 
residing  in  a  road  district,  for  the  use  of  that  district,  was  held  to  be 
a  violation  of  this  provision.  The  levy  of  service  upon  an  individual 
for  road  purposes  is  an  emanation  of  the  taxing  power,  and  the  tax 
levied  by  the  act,  whether  regarded  as  a  levy  in  money  or  service,  is 
a  capitation  or  poll-tax.  The  Constitution  requires  sudi  poll-tax,  not 
in  excess  of  four  dollars,  to  be  paid  one-half  to  the  State,  and  the 
other  half  to  the  county ;  but  the  act  appropriates  the  tax  to  the  road 
district.' 


>  Houghton  V.  Austin,  47  CaL  646.  >  Williams  v.  Corcoran,  46  Cal.  568. 

<  Hassel  v.  WaUis,  9  Neyada,  887. 
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Teiinessee. — The  Constitution  provides  that  "  the  legislature  shall 
have  no  power  to  suspend  any  general  law  for  the  benefit  of  any  par- 
ticular individual,  nor  to  pass  any  law  for  the  benefit  of  individuals, 
inconsistent  with  the  general  laws  of  the  land,  nor  to  pass  any  law 
granting  to  any  individual  or  individuals  rights,  privileges,  immu- 
nities, or  exemptions,  other  than  snch  as  by  the  same  law  is  extended 
to  any  member  of  the  community  who  may  be  able  to  bring  himself 
within  the  provisions  of  such  law."  A  law  imposing  a  tax  on  pho- 
tographers, graduated  by  the  population  of  the  town,  does  not  violate 
this  provision.^ 

Maine. — A  provision  in  the  Oonstituiion  that  ^^  no  tax  or  duty 
4shall  be  imposed  without  the  consent  of  the  people,  or  of  their  repre- 
;sentatives  in  the  legislature,"  in  no  way  limits  the  power  of  the  legis- 
lature to  repeal  an  act  by  which  taxes  have  been  imposed,  or  to  prohibit 
their  collection.' 

LcumanOu. — In  an  action  to  recover  taxes,  it  is  no  defense  that 
the  State  debt  has  reached  its  limit,  if  the  law  imposing  the  tax  is 
valid.' 

Illinois. — The  Constitution  inhibits  the  commutation  of  State 
taxes,  or  their  payment  to  any  person  other  than  the  treasurer  of  the 
State.  A  law  which  allows  counties  and  towns  to  appropriate  a  part 
of  the  State  taxes  collected  in  the  county  or  town  in  aid  of  a  naviga- 
tion company,  violates  this  provision  of  the  Constitution,  and  is  void.* 
80  the  provision  that  all  taxes  shall  be  levied  by  valuation,  so  that 
-every  person  shall  pay  a  tax  in  proportion  to  the  value  of  his  prop- 
erty, is  violated  where  the  tax  for  one  year  is  extended  on  the  roll 
on  a  valuation  made  for  another  year;  it  is  as  if  made  without 
.A  valuation.^ 


1  State  tf.  Schlier,  3  Heisk.  (TeDn.)  278.        *  Augusta  v.  North,  57  Me.  892. 

*  State  V,  Maginnis,  26  La.  Ann.  058.  «  People  v.  Kaakaakia  Nay.  Co.  65  III  548. 

*  Town  of  Lebanon  v,  0.  <fc  M.  R.  R.  Co.  77  111.  539. 
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LIMITATIONS  ON  THE  TAXING  POWER  PRESCRIBED  BY  THE  CONSTlTa- 

TION  OF  THE  UNITED  STATES. 

§  62.  Imports  and  Exgorts  not  to  he  Taxed. — The  Constitution 
of  the  United  States  provides  that  "  No  State  shall,  without  the  con- 
sent  of  the  Congress,  lay  any  imposts  or  duties  on  imports  or  exports^ 
except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws."  * 

What  is  an  impost  or  a  duty  on  imports  ?  "  It  is  a  custom  or  a. 
tax  levied  on  articles  brought  into  a  country,  and  is  most  usually  se- 
cured before  the  importer  is  allowed  to  exercise  his  rights  of  owner- 
ship over  them." '  But  this  duty  or  tax  is  not  merely  a  tax  on  the 
act  of  importation ;  it  is  a  tax  on  the  thing  imported,  and  extends  to 
the  article  after  it  has  entered  the  country.  The  leading  case  on  this 
subject  arose  out  of  a  statute  of  Maryland  requiring  all  importers  of 
foreign  articles  or  commodities,  of  dry  goods,  wares,  or  merchandise^ 
by  bale  or  package,  or  of  rum,  brandy,  whisky  and  other  distilled 
spirits,  and  other  persons  selling  the  same  by  wholesale,  to  take  out  a 
license,  for  which  they  were  to  pay  fifty  dollars,  and  in  case  of  neglect, 
subjecting  them  to  certain  penalties.  Browne  was  indicted  for  a  vio- 
lation of  this  act.  The  State  court  held  the  act  a  valid  exercise  of  the 
taxing  power  of  the  State.  The  decision  was  reversed  in  the  Supreme 
Court  of  the  United  States,  that  court  holding  the  tax  to  be  an  im- 
post, and  in  violation  of  the  constitutional  provision  under  discussion,* 
Marshall,  Ch.  J.,  saying :  "  This  indictment  is  against  the  importer, 
for  selling  a  package  of  dry  goods  in  the  form  in  which  it  was  im- 
ported, without  a  license.  This  state  of  things  is  changed  if  he  selk 
them  or  otherwise  mixes  them  with  the  general  property  of  the  State, 
by  breaking  up  his  packages  and  traveling  with  them  as  an  itinerant 
peddler.  In  the  first  case,  the  tax  intercepts  the  import,  as  an  import 
on  its  way  to  become  incorporated  with  the  general  mass  of  property, 
and  denies  it  the  privilege  of  becoming  so  incorporated  until  it  shall 


'  CoDgtitntion  United  States,  art.  1,  §  10,  par.  2. 

*  Marefaall,  J.,  Browne  v.  Maryland,  12  Wheat.  419.  >  Ibid. 
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have  contribated  to  the  revenue  of  the  State.  It  denies  to  the  im- 
porter the  right  of  using  the  privil^e  which  he  has  purchased  from 
the  United  States,  until  he  shall  have  also  purchased  it  from  the  State. 
In  the  last  case,  the  tax  finds  the  article  already  incorporated  with  the 
mass  of  property  by  the  act  of  the  importer.  He  has  used  the  privi- 
lege he  had  purchased,  and  has  himself  mixed  the  imports  with  the 
common  mass,  and  the  law  may  treat  them  as  it  finds  them."  ^  The 
imported  article  continues  to  be  a  part  of  the  foreign  commerce  of 
the  country  while  it  remains  in  the  hands  of  the  importer  for  sale  in 
the  original  package.  The  authority  to  import  carries  with  it  the 
authority  to  sell  the  imported  article  in  the  condition  in  which  it  is 
imported.  This  privilege,  obtained  by  paying  the  import  duty  to  the 
government  of  the  United  States,  cannot  be  abridged  by  the  States, 
either  by  a  direct  tax  on  the  article  imported,  or  by  requiring  a  license 
from  the  importer  before  exercising  his  right  to  sell.  When  the 
original  package  is  broken  by  the  importer,  either  for  use  or  for  retail, 
or  passes  into  the  hands  of  a  purchaser,  it  ceases  to  be  an  import,  be- 
comes mixed  with  the  general  mass  of  property  in  the  State,  and 
subject  to  taxation  by  the  State.'  A  tax  upon  the  sales  of  brokers,  of 
certain  foreign  wines  and  ardent  spirits,  and  all  other  goods,  the  pro- 
duction of  any  foreign  country,  offered  for  sale  by  sample,  h  an 
impost  duty ;  this  is  not  a  tax  upon  the  avocation,  but  upon  merchan- 
dise which  still  retains  the  character  of  an  import.'  The  importer  is 
shielded  from  State  taxation,  but  the  exemption  does  not  extend  to  a 
purchaser  from  the  importer,  even  in  the  original  package ;  by  sale 
and  delivery  the  merchandise  loses  its  characteristic  as  an  import. 
Salt  was  imported  at  Mobile ;  the  original  consignees  made  the  en- 
tries, presented  the  invoices  and  bills  of  lading,  made  the  necessary 
deposit  of  coin  for  the  estimated  amount  of  the  duties,  and  procured 
from  the  custom  house  the  permits  to  unload.  Goods  imported  at 
Mobile  are  unladen  about  twenty-five  miles  below  the  city  in  the  bay, 
in  lighters,  and  thus  brought  to  the  city.  Waring  was  in  the  habit  of 
purchasing  salt,  before  arrival,  to  be  at  the  risk  of  shippers  until  de- 
livered in  his  lighters ;  he  sold  again  in  original  packages.  The  city 
of  Mobile  imposed  a  tax  on  all  sales  of  merchandise  in  that  city. 
Waring  refused  to  pay  on  his  sales  of  salt.  He  was  held  liable  to  the 
tax.  He  was  not  the  importer ;  the  consignees  or  shippers  were  the 
importers  of  the  salt.*    Clifford,  J.,  said  :  "  Sales  by  the  importer  are 


>  Id.  445. 

*  Taney,  J.,  in  the  License  Cases,  6  How.  676 ;  Low  v.  Austin,  18  Wall  29 ;  16  Wall.  29'. 

•  People  V.  Manning,  42  N.  Y.  874.  *  Waring  v.  The  Mayor,  8  Wall.  110. 
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held  to  be  exempt  from  State  taxation  because  the  importer  purchases, 
by  the  payment  of  the  duty,  a  right  to  dispose  of  the  merchandise,  as 
well  as  to  bring  it  into  the  country,  and  because  the  tax,  if  it  were 
held  to  be  valid,  would  intercept  the  import,  as  an  import,  in  the  way 
to  become  incorporated  with  the  general  mass  of  property,  and  would 
deny  it  the  privilege  of  becoming  so  incorporated  until  it  should  have 
contributed  to  the  revenue  of  the  State.  But  the  sales  of  the  goods 
imported  in  this  case  were  made  by  the  shippers  or  consignees,  and 
the  complainant  was  the  purchaser,  and  not  the  first  vendor  of  the 
imported  merchandise."  ^ 

The  term  impost  only  applies  to  a  tax  on  articles  imported  from 
foreign  countries ;  it  does  not  apply  to  articles  brought  from  one 
State  to  another.'  The  city  of  Mobile  imposed  a  tax  on  ^^  sales  at 
auction."  Woodruff  received,  as  consignee  and  agent  for  others,  large 
amounts  of  goods  and  merchandise,  the  product  of  other  States  than 
Alabama,  and  sold  the  same  in  Mobile  to  purchasers  in  the  original 
packages.  He  claimed  that  the  tax  on  these  sales  was  a  tax  on  the 
goods  and  an  impost.  It  was  held  a  valid  tax.  Miller,  J.,  said: 
"  Whether  we  look,  then,  to  the  terms  of  the  clause  of  the  Constitu- 
tion in  question,  or  to  its  relation  to  the  other  parts  of  that  instru- 
ment, or  to  the  history  of  its  formation  and  adoption,  or  to  the  com- 
ments of  the  eminent  men  who  took  part  in  these  transactions,  we  are 
forced  to  the  conclusion  that  no  intention  existed  to  proliibit,  by  this 
clause,  the  right  of  one  State  to  tax  articles  brought  into  it  from 
another."  *  But  when  a  tax  is  imposed  on  the  privilege  of  selling  goods, 
wares  and  merchandise,  the  growth,  produce,  or  manufacture  of  other 
States,  this  is  a  tax  on  the  goods  themselves ;  it  discriminates  against 
the  products  of  other  States,  is  a  regulation  of  interstate  commerce, 
and  void.* 

This  clause  of  the  Constitution  does  not  limit  the  authority  of  the 
State  under  the  police  power,  to  prohibit  the  retail  and  internal 
traffic  in  ardent  spirits.  The  State  is  bound  to  receive  and  permit  the 
sale  by  the  importer  of  any  article  of  merchandise,  which  Congress 
authorizes  to  be  imported,  but  it  is  not  bound  to  abstain  from  the 
passage  of  laws  which  it  deems  proper  to  guard  the  health  or  morals 
of  its  citizens,  although  the  effect  of  the  laws  may  be  to  discourage 
importation,  and  diminish  the  profits  of  the  importer  and  the  revenue 


1  Ibid.  122;  Pervear  v.  Commonwealth,  6  Wall.  478,  479. 

«  WoodruflF  V.  Parfaam,  8  Wall.  128 ;  Hinson  v.  Lott,  8  Wall.  148 ;  State  ».  Pinckney, 
10  Rich.  (Law);  474;  Harrison  v.  Yicksburg,  8  Smedes  ^  Marshall,  681. 

8  8  Wall.  136.  <  Welton  v.  State  of  Missouri,  1  Otto,  276 ;  rev'g  s.  c.  66  Mo.  878. 
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of  the  general  government.^  And  where  the  government  of  the 
United  States  imposes  a  license  tax  on  the  sale  of  liquors,  or  other 
business,  it  does  not  interfere  with  the  right  of  the  State  to  impose  a 
similar  license  tax  on  the  same  business.'  Where  the  State  abso- 
lutely prohibits  the  sale  of  intoxicating  liquors,  it  does  not  deprive  its 
citizens  of  the  privileges  and  immunities  secured  to  them  by  the 
fourteenth  amendment  of  the  Constitution  of  the  United  States.^ 

The  exception  contained  in  the  provision,  that  the  State  may  im- 
pose such  a  tax  on  imports  as  may  be  necessary  for  executing  its  in- 
spection laws,  will  be  considered  under  the  provision  giving  Congress 
authority  to  regulate  commerce. 

§  63.  Tannage  Duty. — ^The  Constitution  of  the  United  States  pro- 
vides that  ^'  no  State  shall,  without  the  consent  of  Congress,  lay  any 
duty  of  tonnage.''  ^  This  prohibition,  like  the  preceding  one,  and 
like  the  provision  giving  to  Congress  the  power  to  regulate  commerce, 
was  designed  to  enable  the  government  to  give  uniformity  to  the 
commerce  of  the  States  with  foreign  countries,  and  with  each  other. 
But  it  would  have  been  useless  to  prohibit  the  taxing  of  imported 
goods,  if  the  States  retained  the  power  of  taxing  the  vessels,  as  such, 
which  carried  the  goods.  While  this  providon  was  necessary  to  carry 
out  this  scheme,  it  was  not  necessary  to  prohibit  the  States  from  tax- 
ing vessels  as  property  in  the  same  manner  as  other  property  of  the 
State  is  taxed,  and  the  provision  has  been  so  construed  as  not  to  inter- 
fere with  such  taxation.' 

Congress  has  prescribed  the  rules  of  measurement  and  computation 
in  ascertaining  the  tonnage  of  American  ships  and  vessels.  The  word 
tonnage,  in  the  light  of  these  regulations,  means  the  contents  of  the 
vessel  expressed  in  tons  of  one  hundred  cubical  feet  each.  A  tax  laid 
upon  vessels  graduated  by  this  tonnage,  is  a  duty  of  tonnage.  It  has 
been  claimed  that  where  the  owners  of  the  vessel  reside  in  the  State, 
and  the  tonnage  is  referred  to  as  a  mode  to  determine  and  ascertain  the 
tax  to  be  assessed,  and  to  furnish  a  rule  to  govern  the  assessors  in  the 
performance  of  their  duties,  the  provision  is  not  violated,  but  unsuc- 
cessfnlly  in  the  courts  of  the  United  States.  The  State  of  Alabama 
laid  a  tax  "  on  all  steamboats,  vessels,  and  other  water-crafts  plying  in 
the  navigable  waters  of  the  State,  at  the  rate  of  one  doUar  per  ton  of 


'  License  Cases,  6  How.  40i,  677.     Smith  v.  Marston,  6  Texas,  426,  criticising  this 
decision,  was  made  while  Texas  was  a  republic. 

*  License  Tax  Cases,  6  WaU.  462 ;  Perrear  v.  Commonwealth,  Id.  476. 

»  Bartemeyer  v.  Iowa,  18  Wall.  129.  *  Constitntion  of  U.  S.  art.  1,  §  10,  par.  8. 

*  Perry  v.  Torrance,  8  Ohio,  621 ;  Hays  v.  The  Pacific  Mail  Steamship  Co.  17  How. 
b9B ;  Sute  Tonnage  Tax  Cases,  12  Wall.  218. 
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the  registered  tonnage  thereof/'  the  tax  to  be  asBessed  at  the  port 
where  the  veBBels  are  registered,  if  practicable  to  be  demanded  of  the 
person  in  charge  of  the  vessel,  and  if  not  paid,  the  vessel  to  be  seized 
and  sold.  Cox,  a  citizen  of  Alabama,  the  owner  of  a  steamboat  en- 
rolled and  licensed  for  the  coasting  trade,  engaged  in  the  navigation 
of  the  Alabama,  Bigbee,  and  Mobile  rivers,  carrying  freight  and  pas- 
sengers between  Mobile  and  points  on  these  rivers,  altogether  within 
the  limits  of  the  State,  paid  the  tax  under  protest  and  broaght  suit  to 
recover  it,  on  the  gronnd  that  it  was  a  tonnage  tax,  or  datj  of  ton- 
nage. The  Supreme  Court  of  Alabama  thought  this  was  a  tax  on  the 
boats  as  property,  and  that  their  registered  tonnage  was  referred  to 
merely  as  a  means  of  determining  the  amount  of  the  tax  to  be  im- 
posed,^ distinguishing  it  from  a  case  in  South  Carolina,  where  the 
vessels  were  engaged  in  a  coasting  trade,^  and  from  a  case  in  Alabama, 
where  the  boats  were  used  in  transporting  cargoes  to  and  from  vessels 
on  Mobile  bay  engaged  in  foreign  commerce.'  In  the  Supreme  Court 
of  the  United  States,  this  decision  was  reversed,  the  court  holding 
the  tax  to  be  a  duty  of  tonnage,  and  that  the  fact  that  the  steamboat 
was  not  only  owned  by  a  citizen  of  the  State,  but  exclusively  engaged 
in  trade  between  places  within  the  State,  did  not  change  the  character 
of  the  tax.^  It  was  said  that  the  tax  was  laid  on  steamboats,  wholly 
irrespective  of  their  value  as  property,  and  exclusively  on  the  basis  of 
their  cubical  contents,  and  was  therefore  within  the  express  terms  of 
the  prohibition.* 

The  oyster  law  of  Virginia  contained  this  provision:  "Every 
captain  or  officer  of  a  vessel  which  shall  be  employed  in  carrying 
oysters  taken  in  the  waters  of  Virginia,  shall  obtain  from  an  inspector 
a  license,  for  which  he  shall  pay  to  said  inspector  a  tax  of  three  dollars 
per  ton,  for  every  ton  said  vessel  may  measure,  according  to  the  cus- 
tom house  enrollment  or  license."  This  was  held  to  be  a  duty  of 
tonnage,  a  tax  upon  the  vessel,  the  vehicle  of  commerce.*  And 
where  the  tax  is  not  measured  by  the  tonnage  of  the  vessel,  but  is  a 
fixed  sum  upon  the  ship,  as  where  the  wardens  of  a  port  are  author- 
ized to  demand  and  receive  five  dollars  for  every  vessel  arriving  in 
port,  whether  called  on  to  perform  any  service  or  not,  it  is  within  the 


1  Lott  V.  Mobile  Trade  Co.  48  Ala.  678. 

*  Alexander  v.  Wilmington  <fe  Raleigh  R.  R.  8  Strobb.  694. 

3  Lott  V.  Morgan,  41  Ala.  246.  *  State  Tonnage  Tax  Gases,  12  Wall.  204. 

*  Id.  217.  See  also  Cannon  v.  New  OrleaDs,  20  Wall.  677 ;  s.  o.  2  Cent.  L.  J.  66 ;  N. 
W.  U.  Packet  Co.  v.  St  Panl,  2  Cent  L.  J.  437;  s.  o.  Chicago  L.  N.  July  8, 1876;  Peeto 
V.  Morgan,  1  Cent.  L.  J.  418 ;  s.  o.  19  Wall.  681. 

*  Johnson  v.  Drnmmond,  20  Gratt.  419-422. 
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proliibition.  It  is  the  tax  or  doty  upon  the  ships  as  vehicles  of  com- 
merce, which  is  prohibited.  Said  Mr.  Justice  Miller,  in  Cannon  v^ 
New  Orleans  (supra):  "Whatever  more  general,  or  more  limited 
view  may  be  entertained  of  the  true  meaning  of  this  clause,  it  is  per- 
fectly clear  that  a  doty,  or  tax,  or  burden  imposed  under  the  authority 
of  the  State,  which  is,  by  the  law  imposing  it,  to  be  measured  by  the 
capacity  of  the  vessel,  and  is  in  its  essence  a  contribution  claimed  for 
the  privilege  of  arriving  and  departing  from  a  port  of  the  United 
States,  is  within  the  prohibition."  ^  This  tax  on  tonnage,  or  on  the 
vessel,  is  as  much  a  tax  as  a  tax  on  imports  or  exports,  or  as  a  tax  on 
the  goods  themselves  which  are  carried  in  the  vessels,  and  the  reason 
which  induced  the  framers  of  the  Constitution  to  withdraw  imports 
and  exports  from  taxation,  apply  as  strongly  to  the  vessels  engaged  in 
cairying  the  goods.* 

We  have  sera  heretofore,  in  §  47,  that  vessels  of  all  kinds,  as  prop- 
erty, were  liable  to  taxation  in  the  same  manner  as  other  personal 
property  owned  by  citizens  of  the  State.  The  prohibition  only  comes 
into  play  where  they  are  not  taxed  in  the  same  manner  as  other  prop- 
erty of  citizens  of  the  State,  but  where  the  tax  is  imposed  upon  the 
vessel,  the  instrument  of  commerce,  without  reference  to  the  value  of 
the  vessel. 

There  is  an  important  exception  to  this  rule,  in  the  matter  of  pilot 
fees  and  half-pilot  fees.  When  the  Constitution  of  the  United  States 
was  adopted,  the  different  States  had  each  laws  of  their  own  for  the 
r^ulation  of  pilots  and  pilotage.  Under  the  power  to  regulate  com- 
merce, Congress  had  power  to  control  this  subject,  and  it  exercised 
the  power  by  the  act  of  1789,*  which  left  the  subject  of  pilots  and 
pilotage  to  be  regulated  by  the  laws  then  in  existence,  and  to  be 
thereafter  enacted  by  the  respective  States,  until  further  legislation  by 
Congress.  With  the  exception  of  the  act  of  1837,*  allowing  the 
master  of  a  vessel,  entering  or  departing  from  a  port  situate  upon 
waters  the  boundary  between  two  States,  to  take  a  licensed  pilot 
from  either  State,  no  further  legislation  was  had  until  1852.  The 
earliest  case  on  this  subject  arose  out  of  a  statute  of  Pennsylvania, 
requiring  vessels  arriving  or  departing  from  the  port  of  Philadelphia,, 
to  take  a  pilot,  requiring  the  master  on  arrival  or  departure  to  make 
report  to  the  wardens  of  the  port,  and  inflicting  a  penalty  of  sixty 
dollars  for  neglect  or  refusal,  and  in  case  the  vessel  refused  to  take  a 


'  SteamBhip  v.  Joliffe,  2  Wall.  81,  84. 

*  20  GraU.  202,  428  ;  12  Wall.  215 ;  Gibbons  v.  OgdeD,  9  Wheat.  202. 

>  1  Statutes,  p.  54.  *  5  Statatee  at  Large,  168. 
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pilot  imposing  a  forfeiture  of  half-pilotage.  It  was  held,  that  the 
mere  grant  to  Congress  of  the  power  to  regulate  commerce,  did  not 
prevent  the  States  from  regulating  pilots ;  that  the  action  of  Congress 
on  the  subject  had  been  such  as  to  leave  the  States  free  to  make  reg- 
ulations without  conflicting  with  the  will  of  Congress,  and  that  these 
regulations  of  Pennsylvania  were  not  a  duty  of  tonnage.^  The  daim 
for  half-pilotage  is  placed  upon  the  ground  that  pilots  are  a  meritori- 
ous class,  engaged  in  a  service  full  of  hardships  and  often  of  peril ; 
that  in  the  performance  of  their  duties  they  are  shut  out  from  the 
pursuit  of  any  other  occupation,  and  that  they  are  necessary  to  give 
security  to  life  and  property  exposed  to  the  dangers  of  a  difficult 
navigation.  If  the  selection  of  a  pilot  were  left  to  the  choice  of  a 
master,  or  the  exertions  of  a  pilot  to  reach  a  vessel  and  tender  his 
services  were  without  remuneration,  this  dass,  absolutely  necessary  to 
commerce,  could  not  be  sustained.  All  commercial  States,  from  the 
earliest  period,  have  had  similar  laws.  The  Bomans  and  the  Danes 
had  such  laws,  and  the  Hanseatic  ordinance  of  1457  required  the 
captain  to  take  a  pilot  under  the  penalty  of  a  mark  of  gold.  The 
maritime  code  of  the  Pays  BaSy  and  maritime  law  of  France,  of 
1618,  imposed  penalties  on  captains  refusing  to  take  pilots ;  the  latter 
also  imposed  corporal  punishment.'  Under  the  pilot  laws  of  Cali- 
fornia, a  licensed  pilot  offered  his  services  to  an  American  ocean 
steamer,  registered  at  the  custom  house  in  the  port  of  New  York,  and 
exclusively  employed  in  navigating  the  ocean  and  carrying  passengers 
and  treasure  between  San  Francisco  and  Panama.  His  services  were 
refused,  and  he  brought  suit  for  the  haH-pilotage.  It  was  claimed 
that  not  only  did  the  statute  of  California  violate  the  provision  of  the 
Constitution  as  a  tonnage  duty,  but  that  the  act  of  Congress  of  the  80th 
of  August,  1852,  ^^  to  amend  an  act  entitled  an  act  to  provide  for  the 
better  security  of  the  lives  of  passengers  on  board  of  vessels  propelled 
in  whole  or  in  part  by  steam,"  had  established  pilot  regulations,  and 
that  Congress  having  exercised  the  power  to  regulate  commerce 
through  this  law,  all  regulations  by  the  States  were  inconsistent  there- 
with, and  void.  The  court  held  that  it  was  not  a  duty  of  tonnage, 
and  that  the  act  of  1852  did  not  establish  pilot  regulations  for  ports, 
its  object  being  to  provide  a  system  under  which  the  masters  and 
owners  of  vessels  propelled  in  whole  or  in  part  by  steam  may  be  re- 
quired to  employ  competent  pilots  to  navigate  such  vessels  on  their 


1  Gooley  v.  Board  of  Wardens  of  the  Port  of  Philadelphia,  12  How.  299. 
*  M  parte  McNeill,  18  Wall  289. 
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Yoyage.^  The  fee  required  by  the  ordinance  of  a  city  to  be  paid  to 
the  harbor  master,  for  assigning  a  yessel  its  place  at  its  wharf  or  in 
the  harbor  is  not  a  duty  of  tonnage.' 

§  64.  Beffulation  of  Commerce. — The  Constitution  provides  that 
^'  Congress  shall  have  power  to  regnlate  commerce  with  foreign  na- 
tions, and  among  the  several  States,  and  ^th  the  Indian  tribes."  * 
There  is,  perhaps,  no  part  of  the  Constitution  as  to  which  there  has 
been  more  diversity  of  opinion  among  the  first  judicial  minds  of  the 
country.  No  less  a  person  than  Chief  Justice  Taney,*  held  in  a 
luminous  opinion,  that  the  taxing  power  of  the  States  was  not  to  be 
abridged  by  the  mere  affirmative  grants  of  power  to  the  general  gov- 
emment.  '  He  regarded  the  prohibitions  as  to  tonnage  and  import 
duties  the  only  express  limitations  on  the  taxing  power  of  the  States. 
The  limitation  by  affirmative  grant  of  power,  he  characterized  as  a 
new  doctrine,  in  opposition  to  the  contemporaneous  construction  and 
the  authority  of  adjudged  cases,  and  one  that  might  be  extended  in  a 
way  seriously  to  impair  the  taxing  power  of  the  States.  The  major- 
ity of  the  court  took  a  different  view  of  the  subject,  and  the  doctrine 
is  now  firmly  established  that  the  taxing  power  of  the  States,  while 
it  may  be  exercised  upon  all  property  within  their  limits,  upon  the 
goods  carried  or  the  instruments  of  commerce,  as  property,  and  thus 
indirectly  affect  commerce,  yet  where  the  tax  law  amounts  to  a  regu- 
lation of  commerce,  it  is  void,  because  in  confiict  with  the  power 
granted  to  Congress,  which,  when  exercised,  is  exclusive  and  supreme. 

The  earliest  case  on  the  subject  arose  out  of  a  grant  by  the  legis- 
lature of  New  York  to  Livingston  and  Fulton  of  the  exclusive  right 
to  navigate  the  waters  of  the  State  in  vessels  propelled  by  steam. 
The  case  was  twice  before  the  courts  of  New  York.  The  first  time 
the  court  held  that  the  internal  commerce  of  the  State,  by  land  and 
water,  remained  exclusively  under  the  control  of  the  State,  and  that 
the  power  of  the  State  to  make  such  an  exclusive  grant  as  that  under 
consideration  was  not  divested,  because  Congress  might  make  some 
future  regulation  of  commerce  inconsistent  with  the  grant  to  Living- 
ston and  Fulton.'  The  second  time,  the  defendant  claimed  a  right  to 
navigate  the  waters  of  New  York  in  opposition  to  the  grant,  on  the 


'  steamship  v.  Joliffe,  2  Wall  450.  Miller,  Swayne  and  Clifford,  JJ.,  dissented,  hold- 
ing that  the  act  of  1862  was  a  regolation  of  pilots,  and  applied  to  pilots  in  ports  as  well  as 
GO  a  voyage.  Jb  parU  McNeill,  18  Wall.  286,  affirms  preyioos  cases  as  to  the  validity 
of  half.pilotage. 

*  State  V.  City  Council  of  Charleston,  4  Rich.  (Law),  286. 

*  Art  1,  g  8,  par.  8.  *  Passenger  Cases,  1  TIow.  482. 

*  Livingston  v.  Van  Ingen,  9  Johns.  607. 
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ground  that  his  boats  were  duly  enrolled  and  licensed,  at  Perth 
Amboy,  in  New  Jersey,  to  carry  on  the  coasting  trade.  The  court 
held  that  the  act  of  Congress  regulating  the  coasting  trade  was  not  a 
regulation  of  commerce  between  the  States,  and  was  not  entitled  to 
assert  any  supremacy  over  State  regulations  of  internal  commerce, 
and  that  the  coasting  license  merely  gave  to  a  steamboat  an  American 
character  for  the  purpose  of  revenue.*  This  decision  was  reversed  in 
the  Supreme  Court  of  the  United  States,  the  court,  in  a  most  elabo- 
rate opinion  by  Chief  Justice  Marshall,'  evolving  from  the  constitu- 
tional provision  the  following  propositions :  That  commerce  is  some- 
thing more  than  traffic;  it  includes  commercial  intercourse  between 
nations  and  parts  of  nations,  in  all  its  branches,  and  comprehends 
navigation ; '  it  includes  all  sorts  of  trade  that  can  be  carried  on 
between  this  country  and  foreign  nations,  and  between  the  States ;  * 
that  it  does  not  include  that  which  is  completely  internal,  which  is 
carried  on  between  man  and  man  in  a  State,  or  between  difiEerent  parts 
of  the  same  State,  and  which  does  not  extend  to  or  affect  other  States ; 
but  the  trade  and  navigation  to  which  it  extends  does  not  stop  at  the 
external  boundary  of  the  State ;  it  extends  to  every  district  in  the 
States  reached  by  navigable  waters ;  ^  that  the  power  is  one  to  pre- 
scribe the  rule  by  which  commerce  is  to  be  governed,  and  this  power, 
when  exercised,  is  exclusive  and  supreme  ;  *  that  the  license  to  carry 
on  {he  coasting  trade  does  not  confer  upon  a  vessel  her  character  as  an 
American  vessel,  but  it  does  what  it  professes  to  do,  gives  permission 
to  a  vessel  proved  by  her  enrollment  to  be  American,  to  carry  on  the 
coasting  trade ;  "^  that  this  coasting  trade  includes  the  carriage  of  pas- 
sengers as  weU  as  freight ;  *  that  the  exclusive  grant  to  Livingston  and 
Fulton  was  in  conflict  with  the  right  of  Gibbons  under  his  coasting 
license,  and  void.  The  boats  in  this  case  were  ferry-boats  engaged  in 
carrying  freight  and  passengers  from  Elizabethtown  in  New  Jersey  to 
the  city  of  New  York.  The  principles  announced  in  this  case  have 
very  generally  been  followed  in  all  subsequent  cases,  of  which  there 
are  several  classes :  those,  where  there  is  conflict  between  the  police 
power  of  the  State  as  exercised  with  reference  to  the  bridges  over 
navigable  streams ;  those  in  reference  to  vessels  to  protect  the  people 
of  the  State  from  the  introduction  of  disease  and  pauperism,  or  to 
protect  the  lives  of  persons  traveling  on  steamboats ;  those  where  the 


1  Ogden  V,  Gibbons,  17  Johns.  488. 

*  Gibbons  v,  Ogden,  9  Wheat.  1 ;  City  of  New  York  v,  Miln,  11  Peters,  134,  135. 
■  Id.  190.  *  Id.  194.  •  Id.  196,  196. 

•  Id.  19V.  ^  Id.  215.  «  Id.  218,  219. 
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taxing  power  is  exercised  upon  the  transit  of  persons  from  State  to 
State,  or  from  foreign  countries  to  a  State ;  and  those  where  the  tax- 
ing power  is  exercised  npon  the  transit  of  freight  from  State  to  State. 

A  statute  of  New  York  requires  the  master  of  every  yessel  arriy- 
ing  from  a  foreign  port,  within  twenty-four  hours  after  his  arriyal,  to 
report  in  writing  to  the  mayor  the  name,  birthplace  and  occupation  of 
every  passenger  not  a  citizen  of  the  United  States ;  the  mayor  then 
requires  the  owner  or  consignee  of  the  vessel  to  give  a  bond  of  $300 
for  each  passenger,  with  two  sureties,  residents  and  freeholders  of  the 
State,  conditioned  to  indemnify  the  commissioners  of  emigration,  and 
every  county  and  city  in  the  State,  against  any  expense  for  the  relief 
or  support  of  the  person  named  in  the  bond.  The  owner  was  allowed 
to  commute  the  bond,  paying  in  lieu  thereof  $1  60  for  each  passenger. 
This  was  considered  a  tax  on  the  passenger,  which  he  pays  for  the 
right  to  make  the  voyage,  a  voyage  only  completed  when  he  lands  on 
the  American  shore.  After  a  review  of  the  previous  cases  on  this 
subject,  the  court  concludes,  that  the  power  to  regulate  commerce  ex- 
tends to  persons  as  well  as  freight ;  that  the  regulation  of  the  right  of 
passengers  to  land  in  this  country  is  not  only  a  subject  that  admits  of 
a  uniform  plan  as  to  which  Congress  ought  to  exercise  its  exclusive 
powers,  but  that  is  a  matter  which  concerns  the  relations  of  the  United 
States  with  foreign  nations,  and  one  peculiarly  within  the  exclusive 
province  of  Congress.  The  statute  was  declared  void  as  a  regulation 
of  commerce.^ 

A  similar  statute  in  California  enacted  that,  when  any  immigrant 
was  by  the  commissioner  of  emigration  designated  as  likely  to  become 
chargeable  to  the  public  as  a  pauper,  or  who  was  a  convicted  criminal, 
or  who  was  a  lewd  or  debauched  woman,  or  who  was  an  idiot  or 
lunatic,  such  person  should  not  be  permitted  to  land  unless  a  bond 
was  given  by  the  owner  or  inaster  of  the  vessel  in  each  case  to  save 
harmless  every  city  and  county  in  the  State  against  any  expense  in 
curred  for  the  support  of  such  immigrant  within  two  years.  It  was 
held,  like  the  other,  to  be  a  regulation  of  commerce,  and  void.' 

(a)  Bridges. — Congress,  under  its  power  to  regulate  commerce, 
may  control  all  the  navigable  waters  of  the  United  States  accessible  from 
a  State  other  than  that  in  which  they  lie.  This  includes  the  power 
to  keep  them  free  and  open  from  any  obstruction  to  their  navigation, 
to  remove  obstructions  when  they  exist,  to  provide  against  the  occur- 


'  Henderson  ei  al,  v.  Mayor  of  the  City  of  New  York  and  Gom*n  of  Immigration  and 
North  German  Lloyd,  2  Otto,  269. 

*  Chy  Lung  v.  Freeman,  2  Otto,  275. 
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rence  of  the  evil,  and  to  puaish  offenden.  A  coasting  license  carries 
with  it  authority  to  navigate  the  waters  of  a  State  as  far  as  it  is  prac- 
ticable, but  does  not  necessarily  interfere  with  the  right  of  a  State  to 
erect  a  bridge  over  one  of  its  own  tidal  and  navigable  streams. 
Bridges,  turnpikes,  streets  and  railroads  are  means  of  commercial 
transportation,  and  the  commerce  which  passes  over  a  bridge  may  be 
greater  than  that  over  the  stream  whose  navigation  it  obstructs.  It  is 
for  the  State  to  weigh  these  considerations,  and  to  decide  which  shall 
be  preferred,  and  if,  in  the  exercise  of  this  discretion,  a  bridge  is 
erected,  the  fact  that  it  prevents  a  vessel  having  a  coasting  license 
from  navigating  the  stream  over  which  it  is  erected  does  not  call  upon 
the  courts  of  the  United  States  to  enjoin  it.  C!ongress  may  regulate 
the  navigation  of  all  streams  by  general  or  special  laws,  and  may  reg- 
ulate the  erection  of  bridges  over  them,  but  the  act  regulating  the 
coasting  trade  is  not  such  a  regulation.^  In  the  first  of  these  cases 
the  bridge  was  over  the  SchuyUdU,  on  which  a  large  commerce  in 
coal  was  caried  on  ;  the  river  was  wholly  within  the  State,  and  ran 
through  the  corporate  limits  of  the  city  of  Philadelphia,  on  both  sides 
of  which  citizens  of  the  city  lived  in  great  numbers.  The  bridge  was 
a  matter  of  great  public  convenience,  and  another  bridge  just  like  it 
had  been  erected  and  in  use  for  many  years,  600  yards  above  it  The 
dissenting  judges  in  the  case  in  3  Wall,  thought  the  erection  of  the 
bridge  conflicted  with  the  rights  of  vessels  in  the  coasting  trade.* 

(6)  Police  Power  as  to  Health. — A  statute  of  New  York  required 
the  master  of  every  vessel  arriving  from  a  foreign  port  to  report  to 
the  mayor  or  recorder  of  the  city  of  New  York  an  account  of  all  pas- 
sengers landed, /tmder  a  penalty  of  seventy-five  dollars.  It  was  held 
not  to  be  a  regulation  of  commerce,  but  an  exercise  of  the  police 
power  of  the  State,  to  prevent  the  State  from  being  flooded  with 
paupers.'  The  State  has  jurisdiction  over  all  persons  and  things  with- 
in its  territorial  limits,  and  the  safety,  happiness  and  prosperity  of  its 
people  may  be  protected  by  such  laws  as  it  deems  best  or  most  con- 
ducive to  that  end.  Such  laws  properly  belong  to  its  internal  police, 
and  the  fact  that  they  may  affect  commerce  indirectly  does  not  destroy 
their  validity.  Passengers  are  the  subjects  of  commerce,  and  ships 
the  instruments  of  commerce ;  yet  the  alien  passenger,  as  soon  as  he 
lands,  becomes  subject  to  the  criminal  laws  of  the  State,  and  the  ves- 
sel, as  property,  becomes  subject  to  civil  process ;  and  the  laws  on 

1  GilmaD  v.  Philadelpbia,  8  Wall.  718 ;  Wilson  v.  Blackbird  Creek  Marsh  Co.  2  Peters, 
245. 

«  Clifford,  Wayne  and  Davis,  JJ.,  8  Wall.  782. 

»  aty  of  New  York  v.  Miln,  11  Peters,  102. 
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these  BubjectB  are  not  regulations  of  commerce  because  they  affect 
these  subjects  and  instruments  of  commerce  within  the  territorial 
limits  of  the  State.^ 

So  the  inspection  laws  have  a  considerable  influence  on  commerce, 
but  the  source  from  which  the  right  to  pass  them  is  derived  is  not 
the  power  to  regulate  commerce.  The  object  of  such  laws  is  to  im- 
prove the  quality  of  articles  produced  by  the  labor  of  a  country,  and 
to  fit  them  for  exportation  or  domestic  use.  They  act  upon  the 
subject  before  it  becomes  an  article  of  commerce  with  foreign 
nations,  or  between  the  States.  These  laws,  like  the  quarantine  laws, 
or  laws  regulating  roads  and  ferries,  are  a  part  of  that  mass  of  legis- 
lation not  surrendered  by  the  States,  and  which  can  be  best  exercised 
by  the  States  themselves.'  The  limitation  on  these  inspection  laws 
is,  that  in  the  duty  or  tax  imposed,  they  shall  not  extend  beyond  what 
may  be  absolutely  necessary  for  their  execution,  and  that  the  net 
produce  of  all  duties  and  imposts  laid  by  any  State  on  imports  and 
exports,  shall  bo  for  the  use  of  the  treasury  of  the  United  States.' 
Of  this  character  is  a  statute  imposing  a  penalty  on  masters  of  vessels 
who  allow  alien  passengers  to  land  without  giving  bond  to  save  the 
city  harmless  from  expense,  in  case  a  passenger  shall  become  charge- 
able in  two  years ;  ^  or  a  statute  directing  coal  to  be  weighed  and 
certain  fees  paid  to  an  inspector.*  The  case  of  Mayor,  &c.  of  H".  T. 
V.  Nichols,  in  seeming  conflict  with  the  latter  cases,  was  decided 
I  upon  the  ground  that  the  ordinance  requiring  the  inspection  of 
hay  was  in  conflict  with  a  statute  regulating  its  sale  without  in- 
spection,^ 

The  State  of  New  York  enacted  a  law  allowing  the  health  com- 
missioners to  demand  and  receive  from  the  master  of  every  vessel 
from  a  foreign  port,  for  himself  and  each  cabin  passenger,  $1  60 ;  for 
each  steerage  passenger,  $1 ;  the  moneys  received  to  be  denominated 
hospital  moneys,  to  be  used  in  defraying  the  expenses  of  the  Marine 
Hospital ;  the  excess,  after  defraying  all  expenses  of  the  trust,  to  be 
paid  over  to  the  treasurer  of  the  Society  for  the  Reformation  of 
Juvenile  Delinquents  in  the  city  of  New  York.  The  master  of  the 
.  vessel  was  allowed  to  recover  of  each  person  the  sum  so  paid  on  his 


»  Id.  139,  140.  *  GibboDB  v.  Ogden,  9  Wheat  208.     . 

'  Const.  U.  S.  art.  1,  par.  2. 

•  Mayor  of  New  York  v.  Staples,  6  Cow.  169.  But  in  the  case  of  North  German 
Lloyd  V.  The  CommiBsioners  of  Immigration,  2  Cent.  L.  J.  406,  it  waa  held  by  one  of  the 
judges  of  the  United  States  Circuit  Court,  disregarding  the  contrary  opinion  of  the  State 
S>upreme  Court,  that  a  similar  act  was  unconstitutional. 

•  Stokes  V,  Corporation  of  New  York,  14  Wend.  87. 

•  Mayor,  Ac.  of  N.  Y.  v.  Nichols,  4  Hill,  209. 
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account.  For  failure  to  comply  with  the  law,  a  penalty  of  $100  was 
inflicted.  Maseachusetts  passed  a  similar  law,  prohibiting  any  alien 
passenger  from  landing  until  the  master  of  the  vessel  shall  have  paid 
to  the  authorities  of  the  city  in  whose  port  he  arrives  the  sum  of  $2 
for  each  passenger ;  the  sums  so  collected  to  be  paid  into  the  city 
treasury,  to  be  appropriated  as  the  city  may  direct  for  the  support  of 
foreign  paupers.  These  statutes  gave  rise  to  the  celebrated  Passen- 
ger Cases,  in  which  the  majority  of  the  court  thought  the  statutes 
were  a  regulation  of  commerce,  and  void,  while  Judges  Taney,  Daniel 
and  Woodbury  thought  they  were  valid  and  within  the  principle  of 
the  case  of  City  of  New  York  v.  Miln  ;  that  they  were  mere  police 
regulations,  intended  to  protect  the  citizens  of  the  respective  States 
from  disease  and  paupers.*  No  case  has  ever  been  before  that  court 
which  was  argued  by  the  counsel  and  by  the  court  more  elaborately. 
The  majority  of  the  court  thought  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  States  was  exclusively  vested  in 
Congress,  and  that  it  was  not  like  the  power  vested  in  Congress  as  to 
the  militia  and  bankruptcy ;  on  these  subjects  the  action  of  the  State 
is  local  and  may  be  necessary,  and  such  action  is  valid  until  sus- 
pended by  the  action  of  Congress  on  the  subject ;  that  commerce 
was  not  merely  an  exchange  of  commodities,  but  included  navi- 
gation and  intercourse ;  that  there  was  no  distinction  between 
the  transportation  for  hire  of  men  and  property ; '  that  the  stat- 
utes of  New  York  and  Massachusetts  were  a  tax  on  the  transpor- 
tation of  passengers  from  foreign  countries,  and  a  regulation  of 
commerce.' 

It  is  diflScult  to  perceive  the  line  of  distinction  between  the  case 
of  Miln  V,  City  of  New  York  and  the  Passenger  Cases.  It  is  true 
in  the  latter  case  the  acts  assumed  more  distinctly  the  form  of  a  tax. 
But  the  former  case  prescribed  a  rule  to  be  observed  in  reference  to 
passengers  arriving  from  foreign  ports.  It  was  not  a  regulation  of 
internal  commerce  of  the  State,  but  of  foreign  commerce.  The  ob- 
ject seems  to  have  been  the  same  in  each  case — to  protect  the  citizens 
of  the  State  from  disease  and  the  burdens  of  supporting  paupers 
coming  into  the  State,  incident  to  the  landing  of  immigrants  from 
foreign  countries.  In  each  of  the  cases  the  statutes  are  rules  govern- 
ing foreign  commerce. 

(c)  Police  Power  as  to  Steaniboats  and  Pilots. — We  have  seen, 


*  Passenger  Cases,  1  How.  283 ;  and  see  North  German  Lloyd  v.  Commissioners,  2 
Cent  L.  J.  405. 

«  Id.  401.  8  Id.  403,  410. 
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§  63,  that  the  half-pilotage  fees  are  not  a  datj  of  tonnage.  In  the 
^ame  cases  it  is  held  that  laws  imposing  these  fees  are  not  regalations 
of  commerce ;  *  but  a  law  which  requires  every  vessel  arriving  at  a 
port  to  pay  to  the  port-wardens  the  sum  of  five  dollars,  whether 
called  on  to  perform  any  service  or  not,  is  a  regulation  of  commerce. 
The  pilot  laws  have  been  recognized  by  Congress,  and  are  based  upon 
services  performed  or  offered  to  be  performed,  for  which  the  pilot 
fees  are  a  compensation ;  but  this  law  imposes  a  tax  of  a  specified 
fiura,  whether  services  are  performed  or  not.'  Where  a  State  in 
which  explosions  and  collisions  of  steamboats  on  its  waters  had  been 
of  frequent  occurrence,  and  laws  passed  for  the  protection  of  life 
and  property  on  these  boats  had  been  rendered  inefficient  because  of 
the  difficulty  of  ascertaining  the  owners  of  these  boats,  passed  an  act 
requiring  the  owners  of  all  steamboats  navigating  the  waters  of  the 
State,  before  leaving  the  port  of  Mobile,  to  file  a  statement  in  writing, 
in  the  office  of  the  probate  judge  of  Mobile  county,  setting  forth  the 
name  of  the  vessel,  the  name  of  the  owner  or  owners,  the  residence 
of  the  owners,  and  the  interest  of  each  owner,  it  was  held  that  as  to 
all  steamboats  which  had  taken  out  a  coasting  license,  the  act  was  void 
as  a  regulation  of  commerce,  confiicting  with  the  act  of  Congress  on 
that  subject,  as  to  the  coasting  trade.' 

(d)  Transit  of  Passengers. — The  legislature  of  Nevada  imposed 
a  tax  of  one  dollar  upon  every  person  leaving  the  State  by  any  rail- 
road, stage  coach,  or  other  vehicle  engaged  in  the  transportation  of 
pafisengers  for  hire.  This  act  was  held  void.^  It  is  true  the  opinion 
of  Justice  MiUer  does  not  put  the  case  upon  the  ground  that  the  law 
of  Nevada  was  a  regulation  of  commerce  among  the  States,  but  the 
chief  justice,  and  Clifford,  J.,  thought  it  was  void  as  a  regulation  of 
commerce,  and  in  a  subsequent  case  it  is  treated  as  a  regulation  of  com- 
merce ;  but  in  any  view  of  the  case  it  decides  that  a  State  cannot  tax 
3)ersons  for  passing  through  it  or  out  of  it,  that  interstate  transporta- 
tion of  passengers  is  beyond  the  reach  of  a  State  legislature.*  And  in 
California  the  principle  of  the  Passenger  Cases  has  been  applied  to  an 
act  imposing  a  tax  6f  $2  50  per  month  on  Mongolians  over  eighteen 
years  of  age.  Such  an  act  conflicts  with  the  power  of  Congress  to 
regulate  commerce,  which  extends  to  commerce  in  all  its  branches, 
and  to  every  species  of  commercial  intercourse.     This  power  has  been 


1  Steamship  Co.  v,  Joliffe,  2  Wall  460 ;  JEt  parte  McNiel,  13  Wftll.  236 ;  Coolej  v.  Board 
of  Wardens,  12  How.  299. 

*  Steamship  Co.  v.  Port-warden,  6  Wall.  81. 

'  Sinoot  V.  Davenport,  22  How.  227.  *  Crandall  v.  Nevada,  6  WaU.  87. 

*  Case  of  the  State  Freight  Tax,  Strong,  J.,  15  Wall.  281. 
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exercised  by  Congress  in  the  varions  acts  encouraging  immigration 
without  regard  to  nationality,  and  all  State  laws  on  the  subject  are  in- 
valid. Field,  J.,  dissented,  regarding  the  tax  as  a  poll-tax  on  residents. 
The  title  of  the  act  no  doubt  influenced  the  majority  in  not  regarding 
it  as  a  poll-tax  on  residents.  It  was  "  an  act  to  protect  free  white 
labor  against  competition  with  Chinese  coolie  labor  and  to  discourage 
the  immigration  of  the  Chinese  into  the  State  of  California."  ^ 

An  apparent  exception  to  the  foregoing  cases  is  a  case  that  arose 
in  Maryland.^  The  charter  of  the  Washington  branch  of  the  Balti- 
more and  Ohio  Hailroad  allowed  it  to  charge  a  fixed  rate  for  passen- 
gers, and  required  the  railroad  to  pay  one-fifth  of  the  passage  money 
into  the  treasury  of  the  State.  The  charter  was  accepted,  at  various 
periods  it  was  modified,  but  the  feature  requiring  the  payment  of 
one-fifth  of  the  passage  money  to  the  State  was  not  changed.  la 
1868,  the  company  refused  to  pay  the  one-fifth  of  the  passage  money^ 
claiming  that  it  was  a  regulation  of  interstate  commerce,  and  void. 
The  Court  of  Appeals  of  Maryland  decided  against  the  railroad,  hold- 
ing that  the  payment  of  this  sum  annually  was  not  a  regulation  of 
commerce,  and  if  it  was,  that  it  was  waived  by  the  railroad ;  and 
further  holding  that,  if  the  act  was  unconstitutional,  the  money  in  the 
hands  of  the  company  was  collected  for  the  State,  as  its  agent,  and 
that  it  could  not  resist  the  claim  of  the  principal,  even  if  the  act  was 
unconstitutional.*  In  the  Supreme  Court  of  the  United  States,  the 
payment  of  the  one-fifth  of  the  passage  money  was  regarded  as  a 
bonus  paid  by  the  company  for  the  franchise ;  and  while  the  State 
could  not  interfere  with  interstate  commerce  in  the  movement  of 
persons  or  property,  yet  its  right  to  charter  railroads,  and  to  impose 
terras  for  the  privilege  granted,  was  a  clear  and  undoubted  right. 
The  railroad  having  accepted  the  charter,  must  accept  it  as  a  whole* 
It  cannot  receive  the  benefits  and  repudiate  the  burdens  of  the  con- 
tract made  with  the  State.  The  court  repudiate  the  idea  that  the 
money  was  received  by  the  railroad  as  the  agent  of  the  State.* 

A  tax  of  ten  cents  on  every  passenger  transported  by  common 
carriers  (except  sailors  and  soldiers  of  the  United  States)  is  a  regula- 
tion of  interstate  commerce.' 

(e)  Transit  of  Freight, — The  transportation  of  freight,  or  of  the 
subjects  of  commerce,  is  a  constituent  part  of  commerce,  and  a  tax 


^  Lin  Sing  v.  Washburn,  20  Cal.  634.    See  ftlao  the  case  of  Ah  Fong  and  Ah  Fook,  1 
Cent.  L.  J.  616,  616. 

«  State  V.  Bait.  <k  Ohio  R.  R.  Co.  34  Md.  844. 

»  84  Md.  344.  *  Railroad  Company  v.  Maryland,  21  Wall.  466. 

^  Clarke  v,  Philadelphia,  4  Houston,  168. 
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upon  freight  transported  from  State  to  State  is  a  regulation  of  com- 
merce among  the  States.  The  leading  case  on  this  subject  arose  out 
of  a  statute  of  Pennsylvania,  requiring  the  officers  of  all  transporta- 
tion companies  doing  business  in  the  State,  and  upon  whose  works 
freight  may  be  transported,  to  make  to  the  auditor  of  the  State  quar- 
terly reports  of  the  number  of  tons  of  freight  carried  over  their 
works,  and  at  the  same  time  to  pay  to  the  treasurer  of  the  State  a  tax 
ranging  from  two  to  five  cents  per  ton,  according  to  the  class  of  the 
article,  for  each  ton  of  freight  transported.  Where  freight  was  car- 
ried upon  different  but  continuous  lines,  it  was  chargeable  as  if  upon 
one  line,  the  whole  tax  to  be  paid  by  such  one  of  the  companies  as 
the  treasurer  of  the  State  might  select.  Corporations  whose  lines  of 
improvement  were  used  by  others  for  transportation  of  freight,  and 
whose  only  earnings  arose  from  tolls  charged  for  use,  were  authorized 
to  add  the  tax  to  the  tolls,  and  collect  it  therewith.  Corporations 
whose  lines  extended  into  any  other  State,  were  to  pay  for  the  freight 
^atrried  over  that  portion  of  their  lines  within  the  State.  It  was 
claimed  that  this  was  a  legitimate  exercise  of  the  power  of  taxation, 
bona  fide  in  its  character,  making  no  discrimination  against  non- 
residents, and  levied  on  the  franchise  of  every  corporation,  in  propor- 
tion to  its  business ;  that  the  law  does  not  regulate  the  intercourse  of 
the  people  of  Pennsylvania  with  other  States  ;  that  it  neither  r^u- 
lates  the  carrier,  nor  the  shipper,  nor  the  purchaser  of  the  goods 
transported ;  that  the  tax  might  be  regarded  as  one  imposed  by  the 
State  as  compensation  for  the  use  of  artificial  works  created  by  her 
authority,  and  in  the  exercise  of  her  right  of  eminent  domain.  But 
these  views  did  not  prevail ;  the  act  was  held  to  be  a  regulation  of 
commerce,  and  void  as  to  the  tax  upon  freight  brought  within  the 
State  or  taken  out  of  it.  Strong,  J.,  in  a  most  elaborate  opinion,  con- 
curred in  by  all  the  judges  except  Swayne  and  Davis,  held  that  the 
constitutionality  or  unconstitutionality  of  a  State  tax  is  to  be  deter- 
mined, not  by  the  form  or  agency  through  which  it  is  collected,  but 
by  the  subject  upon  which  the  burden  is  laid ;  that  in  this  case  the 
burden  of  the  tax  was  not  upon  the  franchise  of  the  company,  it  was 
not  even  in  proportion  to  the  business  of  the  company ;  the  same  tax 
was  paid  by  the  freight  carried  one  mile,  and  that  carried,  one  hun- 
dred miles.  And  where  the  company  was  one  whose  lines  of  im- 
provement were  used  by  others  for  which  it  received  tolls,  it  was 
authorized  to  add  the  tax  to  the  tolls,  thus  relieving  the  company 
from  the  tax,  and  exacting  it  in  reality  from  the  goods  carried.  The 
burden  of  the  tax  was  thus  placed  upon  the  freight  carried  because 
•of  its  carriage ;  the  companies  were  mere  tax-gatherers  for  the  State  ; 
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their  position  is  likened  to  that  of  one  to  whom  public  taxes  are 
farmed  out,  who  undertakes  to  advance  to  the  State  a  required  revenue^ 
with  power  by  suit  or  distress  to  collect  a  like  amount  out  of  those  upon 
whom  the  tax  is  laid.  The  transportation  of  articles  of  trade  from 
State  to  State,  free  from  embarrassing  restrictions  by  the  several 
States,  was  the  prominent  idea  in  the  minds  of  the  framers  of  the 
Constitution,  in  committing  to  Congress  the  power  to  regulate  com- 
merce among  the  States  under  this  law.  Not  a  ton  of  freight  can  be 
taken  up  within  the  State  and  carried  out  of  it,  or  taken  up  in  other 
States  and  brought  within  it,  until  it  shall  pay  the  specified  tax.  It 
is  the  same  in  principle  as  if  the  State  of  Pennsylvania  had  estab- 
lished custom  houses  wherever  the  transportation  companies  pass  the 
State  line,  and  demanded  there  a  duty  for  allowing  merchandise  to 
enter  or  leave  the  State.  The  tax  cannot  be  regarded  as  a  compensa- 
tion for  the  use  of  the  artificial  highways  of  the  State ;  for  the  use  of 
these  works  a  toll  is  paid  to  the  owners  of  the  franchises ;  nor  is  this 
a  tax  upon  the  franchise ;  it  goes  beyond  the  toll  or  franchise,  and  is^ 
a  burden  upon  the  freight.  So  far  as  the  act  affected  freight  carried 
from  point  to  point  within  the  State,  it  was  a  regulation  of  its  inter- 
nal commerce,  and  valid.  But  this  gives  no  validity  to  that  part  of 
the  act  that  affects  the  carriage  of  goods  from  State  to  State.^  So  an 
act  imposing  a  transit  duty  of  three  cents  on  every  passenger,  and 
two  cents  on  every  ton  of  freight  carried  by  foreign  transportation 
companies  doing  business  in  the  State,  is  a  regulation  of  commerce  ; 
though  in  form  it  is  a  tax  on  the  business  of  the  companies,  it  is  in 
substance  a  tax  on  the  commodities  transported ;  ^  and  an  act  impos- 
ing a  stamp  duty  upon  bills  of  lading  for  goods  transported  from  the 
State  to  any  port  or  place  out  of  the  State,  is  void.'  And  where  a 
coal  company  chartered  in  Pennsylvania  had  coal  lying  on  a  pier  at 
Elizabethport,  New  Jersey,  mined  on  their  lands  in  Pennsylvania^ 
sent  there  to  be  shipped  by  water  to  other  9iarkets  for  purposes  of 
sale,  the  custom  of  the  company  was  when  the  coal  arrived,  to  have- 
it  separated  according  to  sizes,  and  when  a  cargo  of  one  size  was  ob- 
tained, it  was  shipped  to  points  in  New  England  and  along  the  Hud- 
son as  soon  as  a  vessel  could  be  obtained.  None  of  the  coal  was  sold 
at  Elizabethport  for  consumption.    It  was  claimed  that  the  coal  was 


'  Case  of  the  State  Freight  Tax,  16  Wall.  282,  272,  279. 

*  Erie  Railroad  Co.  v.  State,  81 1^.  J.  L.  (2  Yroom),  581. 

*  Almy  V.  State  of  California,  24  How.  168.  The  ground  on  which  thia  decision  was 
rested  was,  that  it  was  a  tax  npon  exports ;  bat  in  subsequent  cases  the  court  say,  the 
true  ground  is  that  it  is  a  regulation  of  commerce.  Woodruff  v,  Parham,  8  Wall  173». 
and  15  Wall.  280. 
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liable  to  tax  in  the  bands  of  the  agent  of  the  company  at  Elizabeth- 
port,  under  a  statute  of  New  Jersey  making  a  person  liable  to  be 
taxed  in  the  township  or  ward  in  which  he  resides  for  all  property  in 
his  possession  or  under  his  control  as  trustee,  guardian,  executor,  or 
agent.  It  was  held  that  the  property  was  not  in  the  State  under  such 
circumstances  as  to  be  liable  to  taxation.^  ^'  The  power  of  the  State 
to  tax  subjects  of  commerce,  when  the  purposes  of  commerce  have 
ceased,  and  they  have  become  incorporated  and  mixed  up  with  the 
mass  of  the  property  of  the  community,  is  well  settled.  But  that  a 
tax  on  the  property  belonging  to  a  citizen  of  another  State  in  its 
transit  to  market  in  other  States,  which  is  delayed  in  this  State  not 
for  purposes  of  sale,  but  merely  for  separation  and  assortment  for  con- 
venience of  shipment  to  its  destination,  is  a  tax  on  commerce  among 
the  States,  is  too  plain  for  argument." ' 

The  Pennsylvania  act  heretofore  mentioned  was  passed  in  1864. 
In  1866  another  act  was  passed,  imposing  a  tax  of  three-fourths  of 
one  per  centum  upon  the  gross  receipts  of  certain  transportation  com- 
panies. The  Beading  BaUroad  was  one  of  these  companies.  A  large 
source  of  its  profit  was  the  transportation  of  coal  from  the  coal  re- 
gions to  a  place  near  Philadelphia,  called  Port  Richmond,  or  to  the 
Schuylkill  Canal,  from  both  which  places  most  of  it  went  to  States 
other  than  Pennsylvania.  In  the  opinion  of  the  majority  of  the  court, 
this  act  was  not  a  regulation  of  commerce.  Although  the  gross  re- 
ceipts are  made  up  in  part  from  freights  received  for  transportation 
of  merchandise  from  one  State  to  another,  a  distinction  was  taken  be- 
tween a  tax  taken  upon  freights  carried  between  States,  because  of 
their  carriage^  and  a  tax  upon  the  fruits  of  such  transportation  after 
they  have  become  intermingled  with  the  other  property  of  the  carrier. 
It  was  regarded  as  a  tax  upon  the  franchises  of  the  corporations,  meas- 
ured by  the  amount  of  business  of  the  company.'  It  is  true  that  its 
ultimate  effect  may  be  to  increase  the  cost  of  transportation.  So  the 
tax  upon  any  article  of  personal  property  that  may  become  the  sub- 
ject of  commerce,  or  upon  any  instrument  of  commerce,  affects  com- 
merce itself.  A  tax  on  steamboats  or  stage  coaches  has  a  tendency  to 
increase  the  cost  of  transportation,  but  it  is  not  a  tax  on  commerce. 
A  tax  upon  landlords  as  such  affects  rents,  but  it  is  not  a  tax  upon 
tenants.  A  tax  on  the  income  of  attorneys  and  physicians  is  not  a 
tax  on  their  clients  or  patients,  although  the  burden  ultimately  falls 
on  them.     So  a  tax  upon  the  gross  receipts  of  the  companies,  while  it 


'  State  V,  Eagle,  84  N.  J.  L.  (5  Vroom),  425.  •  Beasley,  J.,  Id.  427. 

*  State  Tax  on  Groas  Railway  Receipts,  16  Waa  284,  292. 
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affects  the  cost  of  trauBportation,  is  not  a  tax  upon  the  thing  trans- 
ported. The  freight  when  received  by  the  company  has  lost  its  dis- 
tinctive character  as  freight  earned,  by  having  become  incorporated 
into  the  general  mass  of  the  company's  property.*  Judges  Miller, 
Field  and  Hunt  dissented,  Miller,  J.,  using  this  strong  language: 
"  /  lay  down  the  broad  proposition  that  hy  no  device  or  evasiony  by 
no  form  of  statutory  wordsj  can  a  State  compel  citizens  of  other 
States  to  pay  it  a  taXy  contribution  or  toU^for  the  privilege  ofhamng 
their  goods  transported  through  that  State  by  ordinary  chcmnels  of 
cammerceJ^  * 

The  legislature  of  Connecticut  incorporated  a  company  to  deepen 
and  improve  the  channel  of  the  river  Thames,  with  authority  to  take 
tolls.  Congress  established  a  port  of  delivery  on  this  river  at  Nor- 
wich. After  the  company  had  completed  their  work,  additional  sums 
were  granted  by  the  State  and  by  Congress  to  improve  the  navigation 
of  the  river.  This  was  not  an  act  regulating  commerce.  It  was  an 
act  imposing  reasonable  tolls  as  a  compensation  for  rendering  navigar 
ble  or  more  extensively  so  a  river  within  the  borders  of  the  State.  It 
only  extends  the  facilities  for  commercial  intercourse  by  rendering 
the  river  navigable  to  a  certain  class  of  vessels,  to  which  it  was  not 
navigable  before.  These  tolls  were  likened  to  the  "  light  money " 
paid  to  the  Danes  by  the  commercial  world.* 

A  license  tax  imposed  on  foreign  insurance  companies  for  the 
privilege  of  doing  business  in  the  State,  is  not  a  regulation  of  com- 
merce.^ A  tax  on  coal  mined  in  the  State,  and  transported  to  any 
place  in  the  State  or  elsewhere  for  sale,  is  a  regulation  of  commerce.^ 
So  a  tax  on  all  ores  mined  in  the  State  and  exported  before  smelting, 
and  exempting  all  ores  smelted  in  the  State,  regulates  commerce,  and 
is  void.* 

Conclusions. — That  while  a  State  may  tax  all  persons  and  prop- 
erty within  its  limits,  and  has  complete  control  over  its  internal  com- 
merce, and  may  tax  in  its  discretion  the  instruments  of  commerce, 
and  its  subjects,  whether  freight  or  passengers,  yet  whenever  the  com- 
merce is  between  the  States,  or  with  foreign  nations,  the  power  of 
Congress  when  exercised  is  exclusive.  And  although  the  power  has 
not  been  exercised  directly,  if  the  subjects  over  which  the  State 


'  Id.  298-296.  »  Id.  299. 

»  The  Thame )  Bank  r.  Lowell  et  al  IS  Conn.  600. 

<  Paul  V.  Virginia,  8  WaU.  168;  Ducat  v.  Chicago,  10  Wall.  410;  Llyerpool  Insurance 
Co.  V.  Maseachuaetts,  Id.  666. 

^  State  V.  Cumberland  R.  R.  Co.  40  Md.  22. 

'  Jackson  Mining  Co.  v.  The  Auditor  General,  82  Mich.  488. 
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•claims  to  exercise  the  taxing  power,  are  in  their  nature  national,  or 
admit  of  one  uniform  system  or  plan  of  regulation,  thej  are  such  as 
to  require  the  exclusive  legislation  of  Congress.  The  transportation 
of  passengers  or  merchandise  through  a  State,  or  from  one  State  to 
another  is  of  this  nature,  and  a  tax  upon  such  transportation  by  a 
State  is  void.^  When  the  burden  of  the  tax  rests  upon  the  passengers 
or  freights  transported,  because  of  their  transportation,  whatever  the 
form  of  law  may  be,  it  is  invalid.  Where  the  goods  stop  in  a  State 
merely  for  the  purpose  of  separation  and  assortment,  with  a  view  to 
their  continued  transportation  to  a  market  in  other  States,  and  not  for 
sale  in  the  State,  they  are  not  within  the  State  so  as  to  be  subject  to 
taxation,  but  are  the  subjects  of  commerce  in  transit,'  and  a  tax  upon 
them  would  be  a  regulation  of  commerce  among  the  States,  while  a 
tax  upon  the  gross  receipts  of  a  transportation  company,  although  it 
affects  commerce  between  the  States,  is  thought  to  be  a  tax  upon  the 
fruits  of  transportation,  after  they  are  mixed  with  the  general  prop- 
erty of  the  company,  and  is  a  valid  exercise  of  the  taxing  power  of 
the  State.'  The  States  may  impose  taxes  to  execute  their  inspection 
and  quarantine  laws.  The  former  must  be  limited  to  what  is  abso- 
lutely necessary  for  their  execution,  and  the  latter,  although  generally 
valid,  yet  if  they  appear  to  be  in  reality  a  tax  on  the  transit  of  pas- 
sengers from  foreign  countries,^  or  from  State  to  State,  are  not  valid.' 
Congress  has  full  power  over  the  subject  of  pilotage,  but  having  rec^ 
ognized  at  an  early  day  the  State  laws  on  that  subject,  a  tax  on  ves- 
sels in  the  form  of  pilotage  or  half -pilotage,  is  valid,  but  a  tax  on  ves- 
sels arriving  in  a  State  port,  of  a  specific  sum,  without  reference  to 
services  performed  or  offered,  is  void.'  A  tax  in  the  form  of  tolls  on 
the  navigation  of  a  river,  which  has  been  improved  by  the  labor  of  a 
private  corporation,  and  afterwards  by  grants  from  the  State  and  the 
United  States,  does  not  conflict  Mrith  the  power  of  Congress  as  exer- 
cised in  the  act  regulating  the  coasting  trade.''  A  tax  on  foreign  in- 
surance companies  is  valid,  and  so  is  a  tax  on  exchange  and  money 
brokers.'  The  provision  imder  discussion  gives  to  Congress  the  power 
to  r^ulate  commerce  not  only  with  foreign  nations,  and  among  the 
several  States,  but  with  the  Indian  tribes,  and  precisely  the  same  prin- 


>  state  Freight  Tax,  16  WaU.  279,  280.  •  84  N.  J.  L.  (6  Vroom),  426. 

3  State  Tax  on  GroBs  Railway  Receipts,  16  WaU.  292. 

*  Paflsenger  Cases,  1  How.  280 ;  20  Cal.  684. 

*  Steamship  Co.  v.  Port-warden,  6  Wall.  86. 

'  Steamship  Co.  v.  Joliffe,  2  WaU.  460;  Hz  parte  McNiel,  13  Wall.  286,  and  6  Wall.  31. 
^  Thames  Bank  v.  liowell  et  al.  18  Conn.  298. 

*  8  WaU,  168;  10  WaU.  410  and  666;  Nathan  «.  Looisiana,  8  How.  IS, 
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ciples  would  apply  to  the  tax  laws  of  States  as  far  as  they  affect  com- 
merce with  the  Indian  tribes.  Under  this  power,  Congress  may  pro- 
hibit the  traffic  in  spirituous  liquors  between  such  tribes  within,  as 
well  as  without,  the  limits  of  a  State.^ 

§  65.  Citizens  of  each  State  entitled  to  Privileges  of  all  the 
States. — The  Constitution  provides,  that  "  the  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  of  the 
several  States."  ^  This  clause,  among  other  things,  secures  to  a  citizen 
of  any  State  the  right  to  pass  into  any  other  State  of  the  Union  for 
the  pui'pose  of  engaging  in  lawful  commerce,  or  business ;  to  acquire 
personal  property ;  to  take  and  hold  real  estate ;  to  maintain  actions 
in  the  courts  of  the  State ;  and  to  be  exempt  from  higher  taxes  or 
excises  than  are  imposed  by  the  State  upon  its  own  citizens.  A  stat- 
ute of  Maryland  required  all  traders  resident  in  the  State,  to  take  out 
licenses,  and  to  pay  therefor  certain  sums  regulated  by  a  scale  of  from 
$12  to  $150,  in  proportion  to  their  stock  in  trade,  while  any  person 
not  a  permanent  resident  of  the  State,  was  prohibited  from  selling 
any  goods,  other  than  agricultural  products  and  articles  manufactured 
in  the  State,  either  by  card,  sample,  or  by  written  or  printed  trade 
list,  without  obtaining  a  license  for  which  the  sum  of  $300  was  to  be 
paid.  This  act  was  held  to  discriminate  as  to  non-residents,  to  be  a 
violation  of  this  provision  of  the  Constitution,  and  void.*  So  an  act  tax- 
ing the  slaves  of  non-residents  higher  than  those  of  residents  is  void.^ 

But  when  a  uniform  tax  is  imposed  upon  all  sales  at  auction  in  the 
State,  the  fact  that  goods  sold  are  the  property  of  citizens  of  other 
States,  does  not  affect  the  validity  of  the  tax."  Where  a  State  law 
required  all  persons  offering  for  sale  liquors,  to  pay,  before  such  sale, 
to  the  tax  collector  of  the  county  into  which  such  liquors  are  intro- 
duced, a  tax  of  fifty  cents  on  every  gallon  introduced  into  the  State 
for  sale  ;  and  in  the  same  State,  there  was  a  law  imposing  a  tax  of 
fifty  cents  per  gallon  on  all  whiskey  and  brandy  manufactured  from 
fruits  in  the  State,  requiring  every  distiller  to  take  out  a  license  and 
make  return  of  the  quantity  manufactured ;  it  was  held,  that  this  law 
subjected  citizens  of  the  State  and  of  other  States  to  the  same  rule  of 
taxation  on  the  article  under  consideration,  and  did  not  discriminate 
against  the  product  of  sister  States,  although  the  mode  of  collecting 
the  tax  was  different  as  to  the  products  of  the  State  from  products  of 


>  United  SUtee  v.  Shaa-Mux,  6  Chicago  Legal  News,  852. 

'  CoDstitutioQ  U.  S.  art  4,  g  2. 

<  Ward  V.  Maryland,  12  Wall  418.     Sears  o.  Warren  Co.  86  Tnd.  267,  holds  a  differ- 
ent doctrine,  but  is  overruled  by  the  decision  in  12  Wall  418. 

*  Wiley  V,  Palmer,  14  Ala.  697.  *  Woodruff  v.  Parhaxn,  8  Wall.  198. 
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other  States.^  A  tax  on  the  agents  of  inguranee  companies  incor- 
porated in  other  States,  different  from  that  required  of  home  insur- 
ance companies,  does  not  viohite  the  provision  under  consideration.' 
Corporations  are  not  citizens  of  a  State  in  the  sense  that  they  are  en- 
titled to  the  privileges  and  immunities  which  are  common  to  the  citi- 
zens of  all  the  States,  by  virtue  of  their  being  citizens.  Thej  are  citi- 
zens in  the  sense  of  the  Constitution  of  the  United  States,  only  for 
the  purpose  of  giving  jurisdiction  to  the  courts  of  the  United  States.* 
It  is  not  material  whetiber  the  tax  on  these  corporations  is  direct  on 
the  agents  of  the  corporation,  or  in  the  form  of  a  license  tax ;  nor 
does  the  condition  of  depositing  securities,  or  giving  bonds  to  per- 
form conditions  required  before  they  are  allowed  to  transact  business 
in  the  State,  affect  their  citizenship.  The  same  principle  applies  to  a 
tax  on  insurance  companies  from  foreign  countries ;  the  State  may 
prescribe  the  terms  on  which  they  are  allowed  to  do  business  in  the 
State,^  and  although  the  company  may  not  be  a  corporation  according 
to  the  laws  of  the  country  in  which  it  was  created,  yet  if  it  is  clothed 
with  the  right  of  acting  as  an  aggregate  body,  widi  its  stock  divided 
into  shares  and  transferable,  although  the  members  of  the  company  as 
stockholders  are  still  liable  individually,  it  will  be  treated  *as  a  corpo- 
ration for  the  purposes  of  taxation.'  When  a  tax  law  discriminated 
between  home  insurance  companies  and  foreign  insurance  companies,, 
it  was  held  the  benefit  of  the  constitutional  provision  could  not  be 
claimed  by  the  latter.'  The  principle  is  well  established  that  a  cor- 
poration created  by  one  State  can  only  exercise  its  corporate  fran- 
chises in  another  State  by  the  consent  of  the  latter.  The  amount  of 
tax,  or  the  restriction  placed  upon  the  exercise  of  such  privilege,  is 
wholly  within  the  discretion  of  the  State  granting  the  privilege.'' 


1  HinBon  v.  Lott,  8  Wall.  148. 

*  Tatem  v.  Wright,  8  Zabr.  429 ;  Slaughter's  Case,  18  Gratt  767 ;  Paul  v.  Yirgiaia,  8 
WaD.  168;  Dncat  v.  Chicago,  10  Wall.  410. 

•Ibid. 

*  8  Zabr.  429;  18  Gratt.  767;  8  WaU.  168;  Fire  Department  v.  HelfeDstein  et  al.  16 
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*  Oliver  v.  Liverpool  A  London  Life  A  Fire  Ins.  Co.  100  Mass.  681 ;  s.  o.  10  WaU.  566. 
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CHAPTER   VII. 

LIMITATIONS  IMPOSED  BY  THE  CONSTITUTION  OF  THE  UNITED  STATES 

ON  THE  TAXING  POWERS  OP  THE  STATES. 

§  66.  Impairing  the  Obligation  of  Contracts. — The  provision 
prohibiting  the  States  from  passing  "  any  law  impairing  the  obKga- 
tion  of  contracts,"  is  found  in  the  same  paragraph  with  the  prohibi- 
tion against  passing  any  bills  of  attainder,  ex  post  facto  laws,  and 
laws  granting  titles  of  nobility.^  The  questions  affecting  the  taxing 
power  of  the  States,  arising  under  this  provision,  relate  ^most  exclu- 
sively to  the  charters  of  corporations  which  contain  clauses  exempting 
them  from  taxation,  and  the  effect  of  subsequent  laws  repealing  these 
clauses  and  imjtosing  taxes  upon  them.  Whether  the  charter  of  a 
private  corporation,  or  of  a  corporation  not  municipal,  is  a  contract 
within  the  meaning  of  the  Constitution,  was  first  settled  by  the  Su- 
preme Court  of  the  United  States  in  the  celebrated  Dartmouth  Col- 
lege Case.^  The  court  had  previously  decided  that  a  grant  of  lands 
by  the  legislature  of  a  State  was  a  contract ;  that  the  acts  of  a  subse- 
quent legislature  could  not  divest  rights  acquired  under  the  grant, 
and  a  repeal  by  such  legislature  was  void ; '  and  shortly  after  they 
applied  the  principle  to  a  case  of  exemption  from  taxatioiL  The 
legislature  of  New  Jersey,  in  order  to  acquire  title  to  an  extensive 
tract  of  land  held  by  the  Indians,  in  consideration  of  a  release  of  that 
title,  agreed  to  purchase  for  them  certain  lands,  which  should  not 
thereafter  be  subject  to  any  tax.  Subsequently  these  lands  so  pur- 
chased for  the  Indians  were  sold  by  them,  under  a  law  passed  for  that 
purpose.  The  legislature  then  repealed  that  section  of  the  act  ex- 
empting the  lands  from  taxation.  The  court  held  the  first  act  a  con- 
tract between  the  Indians  and  the  State,  and  that  the  vendees  of  the 
Indians  could  not  be  divested  of  the  rigtfb  granted  to  the  Indians,  to 
be  exempt  as  to  this  land  from  taxation,  without  impairing  the  obli- 
gation of  the  contract.*    The  doctrine  of  the  Dartmouth  College  Case 


'  Const.  U.  a  art.  1,  §  10,  par.  1. 

^  Trustees  of  Dartmouth  CoUe^  v.  Woodward,  4  Wheat.  619  (Cond.  U.  S.  468),  Feb> 
ruary,  1819. 

»  Fletcher  v.  Peck,  6  Cranch,  164  (Cond.  U.  S.  328),  February,  1810. 

«  New  Jersey  v.  Wilson,  1  Cranch,  164  (Cond.  IT.  S.  498),  February,  1812. 
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has  been  followed  from  that  time,  not  only  in  the  courts  of  the  United 
States,  bnt  in  all  the  State  courts.  Secentlj,  the  correctness  of  that 
decision  has  been  serionslj  questioned,  and  it  would  seem  to  be  clear 
from  the  history  of  the  adoption  of  this  provision  of  the  Constitution, 
that  it  was  only  intended  to  apply  to  contracts  between  private  indi- 
viduals, to  give  the  same  protection  to  civil  contracts  against  retro- 
spective legislation  as  is  given  in  the  same  paragraph  to  retrospective 
legislation  as  to  crimes ;  that  the  provision  against  ex  post /acta  laws 
and  laws  impairing  the  obligation  of  contracts,  each  refer  to  indi- 
vidual citizens  of  the  States,  and  not  to  the  States.  This  decision  has 
been  so  long  and  universally  acquiesced  in  that  it  comes  within  the 
principle  of  stare  deoieis^  and  will  no  doubt  be  adhered  to  even  by 
those  courts  that  are  convinced  that  it  is  erroneous. 

AUenation  of  the  Taxmg  Power. — The  application  of  the  princi- 
ple of  the  Dartmouth  College  Case  in  connection  with  the  taxing 
power  of  the  State,  while  it  has  received  the  assent  of  the  majority  of 
the  judges  of  the  Supreme  Court  of  the  United  States,  has  been 
resisted  most  vigorously  by  the  dissenting  judges,  and  in  many  of  the 
State  courts  it  has  been  entirely  repudiated.  These  cases  hold  that  a 
charter  of  incorporation  is  a  contract  between  the  State  and  the  in- 
corporators, and  that  if  their  charter  contains  a  clause  either  exempt- 
ing them  entirely  from  taxation  or  for  a  definite  period,  a  subsequent 
l^slature  cannot  repeal  the  clause  of  exemption ;  an  attempt  ta 
do  so  impairs  the  obligation  of  the  contract  contained  in  the  charter, 
and  is  void ;  that  a  State  legislature  may  make  a  contract  with  corpo- 
rations as  to  the  revenue  of  the  State,  and  that  such  a  contract  is 
equally  within  the  protection  of  the  federal  Constitution  as  -contracts 
with  reference  to  property.^  Many  of  the  State  courts  have  followed 
these  decisions ;  others  have  steadily  opposed  them.  The  interests 
•involved  in  this  question  are  so  great,  the  power  of  wealthy  corpora- 
tions who  claim  the  benefit  of  this  principle  is  so  extensive,  and  the 
tendency  of  eminent  legal  critics  to  question  the  soundness  of  the 
views  of  the  majority  of  the  Supreme  Court  of  the  United  States  so 
plain,'  that  it  is  appropriate  to  give,  in  some  detail,  the  views  of  the 
dissenting  judges  and  the  dissenting  State  courts. 

Dissenting  Vieivs. — Those  who  dissent  generally  admit  the  doc- 


»  State  Bank  of  Ohio  tr.  Kno<>p,  16  How.  869  (Cond.  U.  S.  190);  Home  of  the  Friend- 
less V.  Rouse,  8  Wall.  430';  Washington  University  v.  Rouse,  Id.  439  ;  Wilmingrton  Rail- 
road  V.  Reid,  13  Id.  264;  Humphrey  v.  Pegues,  16  Id..  244;  Jefferson  Branch  Bank  v. 
Skelly,  1  Black,  436,  involving  the  construction  of  the  same  statute  of  Ohio  as  in  16  How. 
nq>ra  ;  McGee  v.  Mathias,  4  Wall.  143. 

*  8  Am.  Law  Review,  189;  Sedgwick  on  Const.  <&  Stat.  Law,  2d  ed.  687,  n. 


110  THE  LAW  OF  TAXATION.  [CH.   VII. 

trine  that  a  State  is  bound  bj  its  contracts,  and  a  legislature  of  a 
State,  as  to  all  matters  within  the  purview  of  legislative  power,  may 
make  contracts  which  are  protected  by  this  provision  of  the  federal 
Constitution.  But  it  is  claimed  that  the  power  of  taxation  is  one  of 
the  sovereign  powers  of  the  State,  necessary  to  its  continued  existence, 
and  that  it  was  never  contemplated,  when  the  people  through  their 
constitutions  delegated  to  their  representatives  in  the  legislature  as- 
sembled the  power  to  make  laws  for  the  good  of  the  people  of  the 
State,  that  this  grant  of  legislative  power  carried  with  it  the  right  to 
barter  away  with  private  corporations  one  of  the  essential  prerogatives 
of  the  government,  the  very  life  blood  of  the  State.^  This  case  was 
rqally  the  first  authoritative  decision  on  this  subject ;  the  case  of  Kew 
Jersey  v.  Wilson*  did  not  discuss  the  important  principle  that  taxa- 
tion was  one  of  the  powers  of  sovereignty  that  could  not  be  alienated. 
The  case  from  Ohio  was  decided  at  the  December  term,  1853 ;  of  the 
nine  judges  on  the  bench,  three,  Catron,  Daniel,  and  Campbell,  dis- 
sented, and  Taney,  C.  J.,  while  concurring  in  the  judgment  rendered, 
did  not  assent  to  the  principles  or  reasoning  contained  in  the  opinion 
of  the  court  as  delivered  by  McLean,  J.'  At  the  same  term  of  the 
court  a  case  was  decided  from  the  same  State,  in  which  the  court  held 
that  the  legislation  of  the  State  did  not  amount  to  a  contract,  and  in 
that  case  Judge  Taney  gave  his  views  upon  the  principle  under  dis- 
cussion thtis :  "  The  powers  of  sovereignty  confided  to  the  legislative 
body  of  a  State  are  undoubtedly  a  trust  committed  to  them  \o  be  ex- 
ecuted to  the  best  of  their  judgment  for  the  public  good  ;  and  no  one 
legislature  can,  by  its  own  act,  disarm  its  successors  of  any  of  the 
powers  or  rights  of  sovereignty  confided  by  the  people  to  the  legisla- 
tive body,  urdesa  they  are  authorized  to  do  so  hy  the  Constitution 
under  which  they  are  elected.  They  cannot,  therefore,  by  contract 
deprive  a  future  legislature  of  the  power  of  imposing  any  tax  it  may 
deem  necessary  for  the  public  service ;  or  of  exercising  any  other  act 
of  sovereignty  confided  to  the  legislative  body,  unless  the  power  to 
make  such  a  contract  is  conferred  upon  them  hy  the  Constitution  of 
the  State.  And  in  every  controversy  on  this  subject,  the  question 
must  depend  on  the  Constitution  of  the  State  and  the  extent  of  power 
thereby  conferred  on  the  legislative  body."  He  then  examines  the 
Constitution  of  Ohio,  and  arrives  at  the  conclusion  that  under  the 
Constitution  of  1802,  and  the  decisions  of  the  courts  of  that  State, 


1  State  Bank  of  Ohio  v.  Enoop,  16  How.  406  (Cond.  U.  S.  219),  the  able  dissenting 
opinion  of  Campbell,  J. 

»  T  Cranch,  164  (Cond.  U.  S.  498).  »  16  How.  893  (Ck)nd.  U.  S.  207). 
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such  power  was  given  to  the  legiBlature  of  Ohio.^     In  the  first  case. 
Judge  Taney  refers  to  his  opinion  in  the  latter  case  for  the  reasons  of 
his  concurrence  in  the  opinion  of  the  majority  of  the  court.     Judge 
Grier  concurred  entirely  in  these  views  of  Judge  Taney.    From  this 
examination  of  the  views  of  Judge  Taney,  it  is  evident  that  he  did 
not  yield  his  assent  to  the  proposition  that  a  general  grant  of  legisla- 
tive power  authorized  one  legislature  to  alien  the  power  of  taxation 
so  as  to  bind  a  subsequent  legislature.    He  only  claimed  that  the  peo- 
ple, in  their  sovereign  capacity,  speaking  through  their  organic  law, 
could  delegate  to  the  legislature  such  power.     The  subject  was  before 
the  court  in  1861,  the  case  involving  the  construction  of  the  same 
statute  of  Ohio  just  considered,  and  the  ruling  was  the  same.    At  the 
December  term,  1869,  it  was  again  under  consideration,  the  majority 
adhering  to  the  ruling  in  16  Howard,  Judges  Miller  and  Field  and 
C.  J.  Chase  dissenting.    Miller,  J.,  says :    "  We  do  not  believe  that 
any  legislative  body,  sitting  under  a  State  Constitution  of  the  usual 
character,  has  a  right  to  sell,  to  give,  or  to  bargain  away  forever  the 
taxing  power  of  the  State.     This  is  a  power  which,  in  modem  polit- 
ical societies,  is  absolutely  necessary  to  the  continued  existence  of 
every  such  society.     While  under  such  forms  of  government,  the 
ancient  chiefs  or  heads  of  the  government  might  carry  it  on  by  reve- 
nues owned  by  them  personally,  and  by  the  exaction  of  personal  serv- 
ice from  their  subjects,  no  civilized  government  has  ever  existed  that 
did  not  depend  upon  taxation  in  some  form  for  the  continuance  of 
that  existence.    To  hold,  then,  that  any  one  of  the  annual  legislatures 
can,  by  contract,  deprive  the  State  forever  of  the  power  of  taxation, 
is  to  hold  that  they  can  destroy  the  government  they  are  appointed  to 
serve,  and  that  their  action  in  that  regard  is  strictly  lawful*      The 
result  of  such  a  principle,  under  the  growing  tendency  to  special  and 
partial  legislation,  would  be  to  exempt  the  rich  from  taxation,  and 
cast  all  the  burden  of  the  support  of  government,  and  the  payment  of 
its  debts,  on  those  who  are  too  poor  or  too  honest  to  purchase  suck 
immunity."  *    At  the  December  term,  1871,  the  subject  was  again 
before  the  court,  and  the  question  was  treated  as  res  adjudicata^ 
and  so  again  at  the  December  term,  1872,  it  was  treated  in  the  same 
manner.^    This  examination  shows  that  the  principle  claimed  to  be 
decided,  and  which  has  governed  the  later  cases,  has  really  never  re- 
ceived the  assent  of  this  tribunal.     In  New  Jersey  v.  Wilson  it  was 

*  Ohio  Life  Insarooco  <b  Tnxst  Co.  v.  DeboH,  16  How.  431  (Cond.  U.  3.  234). 
'  Washington  UniTersity  v.  Rouse,  8  Wall.  433,  434. 

'  WUmington  Railroad  v.  Reid,  13  Wall.  264. 

*  Humphrey  v.  Pegnes,  16  WalL  244. 
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not  even  discnseed ;  in  State  Bank  of  Ohio  v.  Knoop,  three  of  the 
nine  judges  dissented  entirely  from  the  opinion  of  the  court,  and  twa 
others,  Taney  and  Qrier  (a  host  within  themselves),  dissented  from 
the  reasoning  of  the  court,  and  based  their  opinions  of  concurrence  in 
the  result  of  the  opinion,  upon  a  different  principle,  and  fully  agreed 
with  the  dissenting  judges  as  to  the  principle  that  a  general  grant  of 
legislative  power  did  not  authorize  one  legislature  to  alien  the  taxing 
power  so  as  to  hind  subsequent  legislatures.  In  their  opinion  such  a 
power  might  be  granted  by  the  Constitution  of  the  State,  and  was- 
granted  by  the  Constitution  of  Ohio. 

Dissenting  Vietvs  of  State  Courts. — A  number  of  cases  were  de- 
cided at  the  January  term,  1853,  of  the  Supreme  Court  of  Ohio, 
arising  upon  the  60th  section  of  the  banking  act  of  1852,  in  which 
the  view  is  taken  and  argued  with  great  force,  that  a  charter  of  incor- 
poration is  not  a  contract.  The  view  of  Burke  as  to  the  charter  of 
the  East  India  Company,  that  it  was  a  "  charter  to  establish  monopoly 
and  create  power,"  and  not  entitled  to  the  protection  of  the  various 
charters  of  English  liberty,  is  approved ;  and  the  charters  of  incorpo- 
ration granted  by  the  State  were  thought  in  a  similar  manner  not  ta 
be  entitled  to  the  protection  of  the  provision  of  the  Constitution  pro- 
hibiting the  impairing  the  obligation  of  contracts.^  The  question 
was  before  the  Supreme  Court  of  Ohio  in  Sandusky  Bank  v.  Wilbor,'* 
when  they  adhered  to  their  former  opinion,  claiming  that,  although 
precedent  was  against  them,  the  cases  did  not  convince  their  ju(^- 
ment,  and  ought  not  to  be  followed.  The  courts  of  Maryland,  Michi- 
gan, New  Jersey,  New  Hampshire,  Vermont,  Pennsylvania,  Connecti- 
cut, and  North  Carolina,  have  taken  views  similar  to  those  of  the 
courts  of  Ohio.'  Beasley,  Ch.  J.,  in  commenting  on  the  proposition 
that  a  chart-er  of  incorporation  is  a  contract,  says :  "  The  entire  con- 
tract on  the  part  of  the  State,  implied  in  such  isasea,  is  the  supposed 
legislative  agreement  not  to  alter  or  recall  the  privilege  granted.  No 
other  stipulation  on  the  part  of  the  State  was  ever  suggested  to  exists 
and  it  was  the  imagined  existence  of  such  stipulation  alone  which  con- 
verted what  else,  in  all  its  essential  qualities,  as  well  as  in  its  form, 
was  an  act  of  legislation,  into  a  contract  on  the  part  of  the  community 

^  Knoop  V.  The  Kqua  Bank,  1  Ohio,  N.  S.  608 ;  Toledo  Bank  v.  Bond,  Id.  697 ;  Debolt 
V.  Ohio  Life  Ins.  <ft  Trust  Co.  Id.  668.  These  cases  were  reversed  by  the  Supreme  Court 
of  the  United  States  in  16  How. 

«  Y  Ohio,  N.  S.  481. 

3  Mayor  of  Baltimore  v.  Bait.  A  Ohio  Railroad  Co.  8  Gill,  289  ;  East  Saginaw  Mauuf. 
Co.  V.  City  of  East  Saginaw,  19  Mich.  269 ;  State  ».  Mayor  of  Jersey  City,  81  N.  J.  L.  (2 
Vroom),  616;  Brewster  i-.  Houffh,  10  N.  H.  148;  Thorpe  v.  R.  A  B.  Railroad  C:  27  Vt. 
140 ;  Mott  V,  Pennsylvania  Railroad  Co.  80  Fenn.  St.  9;  Brainard  v.  Colchester,  81  Conn. 
410;  Raleigh  Railroad  Co.  v.  Reid,  64  N.  C.  166. 
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Mrith  the  corporators.  Without  some  such  stipulation,  having  an  oUiga- 
tory  force,  I  am  wholly  unable  to  conceive  the  ground  of  difference 
between  the  charter  of  a  corporation  and  any  other  act  of  legislation. 
If  a  statute  lay  no  obligation  on  the  State  to  do,  or  to  refrain  from 
doing,  a  particular  thing,  or  one  or  more  particular  things,  such  enact- 
ment seems  to  me  to  be  a  pure  act  of  legislation,  and  in  no  sense  a  con- 
tract."^ And  Cooley,  J.,  in  reviewing  the  cases  in  the  Supreme 
Court  of  the  United  States,  from  New  Jersey  v.  Wilson '  to  McGee 
V.  Mathias,'  says :  "  It  is  not  very  clear  that  the  Supreme  Court  of  the 
United  States  has  ever,  at  any  time,  expressly  declared  the  right  of  a 
State  to  grant  away  the  sovereign  power  of  taxation."  *  The  court  in 
Pennsylvania  say :  '^  Bevenue  is  as  essential  to  government  as  food  to» 
individuals ;  to  sell  it  is  to  commit  suicide."  * 

§  67.  Limitations  an  the  Doctrine  tliat  Exemption  from  Toom- 
tion  in  a  CTiarter  is  a  Cont/rdct. — The  courts  which  adhere  to  the 
doctrine  have  guarded  it  with  many  limitations.  While,  as  a  general 
rule,  in  the  interpretation  of  a  charter  the  question  is :  What  was  the 
intention  of  the  legislature  i  when  applied  to  exemptions  from  taxation, 
it  is  said  the  intention  must  appear  by  clear,  express  and  unequivocal 
words.  The  relinquishment  of  the  power  of  taxation  wiU  never  be 
presumed.  Those  who  claim  that  it  has  been  relinquished  as  to  cer- 
tain property  or  franchises,  must  show  it  by  express  grant  in  explicit 
terms,  and  not  by  implication  or  doubtful  intendment.'  This  rule  of 
construction  is  universally  received,  and  is  applied  so  freely  as  some- 
times almost  to  do  away  with  the  original  doctrine.  Where  a  bank 
was  chartered,  and  its  charter  was  silent  as  to  taxation,  the  power  of 
the  State  to  impose  a  tax  on  the  bank  after  that  time  was  sustained.*^ 
A  railroad  was  chartered  to  run  through  Pennsylvania  and  other 
States ;  it  was  to  pay  a  bonus  to  the  State  of  $10,000  annually,  and 
the  stock  of  the  company,  equal  to  the  cost  of  construction,  to  be  sub- 
ject to  taxation  as  other  property  of  the  kind  in  the  State.  Subse- 
quently a  general  tax  was  laid  by  the  State  on  all  transportation  com- 
panies.   It  was  held  the  railroad. was  not  exempt  from  the  general 


»  81  N.  J.  L.  (2  Vroom),  580.  •  1  Crftnch,  164.  «  4  Wall.  148. 

*  19  Mich.  282;  8.  f.  Iron  City  Bank  v.  Httabnrgh,  87  Penn.  St.  804. 
^  80  Penn.  St.  9. 

*  Pbila.  <fr  Wilming^ton  Railroad  Co.  v.  Maryland,  10  How.  393  (Cond.  IT.  S.  427);  Jef- 
ferson Branch  Bank  v.  Skelly,  1  Black,  447,  448 ;  Oilman  v.  Sheboy^n,  2  Id.  613 ;  Pa- 
cific Railroad  Co.  v.  Cass  Co.  63  Mo.  17 ;  North.  Mo.  Railroad  et  af,  v.  Maguire,  49  Mo. 
490;  Biscoe  v.  Coulter,  18  Ark.  423. 

^  Providence  Bank  tr.  Billings,  4  Pet.  614XCond.  U.  S.  171). 
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tax.^  In  the  first  case,  Sharswood,  J.,  said :  "  It  is  not  pretended  that 
there  is  any  express  release  of  legislative  power,  but  it  is  contended 
that,  as  the  company  have  agreed  to  pay,  and  the  State  to  accept,  these 
sums,  it  is  necessarily  implied  that  no  more  shall  be  exacted.  So  it 
might  well  be  argued  if  any  special  taxation  was  imposed  upon  this 
company ;  for  that  would  be  to  require  an  additional  price  beyond 
the  terms  of  the  contract.  But  the  question,  whether  they  shall  be 
subject  to  a  general  tax  upon  all  railroad  and  transportation  companies 
in  the  commonwealth,  is  an  entirely  diflferent  one."  The  principle  is 
often  illustrated  by  that  of  a  person  who  buys  land  from  the  common- 
wealth at  a  fixed  price ;  it  is  implied  that  he  shall  not  be  called  on  to 
pay  more,  but  not  that  his  land  shall  not  be  subject  to  taxation.  So 
of  the  corporation,  it  is  implied  that  the  bonus  paid  for  the  franchise 
shall  not  be  increased  ;  but  there  is  no  implication  that  the  property 
of  the  artificial  person  created  by  the  charter  shall  not  be  subject  to 
taxation  as  other  property  of  the  same  kind  in  the  State.  But  where 
the  legislature  has  exercised  the  taxing  power  in  a  specified  manner 
by  a  special  tax  on  all  the  property  of  a  corporation,  and  has  inti- 
mated no  design  to  subject  it  to  further  burdens,  its  property  will  be 
exempt  from  taxes  imposed  by  general  laws.* 

A  charter  of  a  corporation  contained  a  guaranty  against  repeal  and 
alteration,  but  no  grant  against  immunity  from,  taxation.  It  claimed 
to  be  exempt  from  taxation,  because  it  was  not  subject  to  taxation  at 
the  date  of  its  charter,  and  a  subsequent  tax  law  was  an  alteration  of 
its  charter.  It  was  held  liable,'  the  court  using  this  language :  "  A 
law  which  seeks  to  deprive  the  legislature  of  the  power  to  tax  must 
be  so  dear,  explicit  and  determinate,  that  there  can  be  neither  doubt 
nor  controversy  about  its  terms  or  the  consideration  which  renders  it 
binding.  Every  presumption  will  be  made  against  its  surrender,  as 
the  power  was  committed  by  the  people  to  the  government  to  be  ex- 
ercised, and  not  to  be  alienated."  The  charter  of  a  bank  provided 
that  its  capital  stock  or  profits  should  not  be  taxed  by  any  municipal 
corporation,  without  authority  first  had  from  the  legislature.  After- 
wards the  legislature  authorized  the  town  of  Chester,  in  which  the 
bank  was,  to  tax  "  all  stocks  of  every  kind."  It  was  held  that  the 
bank  was  not  liable  to  be  taxed  by  the  town,  and  the  statute  must  be 
BO  construed  as  not  to  tax  twice.* 


^  Erie  Railroad  Co.  v.  Commonwealth,  66  Penn.  St.  84 ;  s.  o.  Erie  Railway  Co.  v.  Penn- 
sylvania, 21  Wall.  493;  8.  p.  Bank  of  Easton  v.  Commonwealth,  10  Penn.  St.  (10  Barr), 
442;  Wanderer  v.  Lexington,  15  B.  Monr.  268. 

«  N.  y.  A  Erie  Raiboad  Co.  v.  Sabin,  26  Penn.  St.  242. 

'  St.  Lonia  v.  Boatmen's  Ins.  <fe  Trust  Co.  47  Mo.  155. 

*  Bank  of  Chester  v.  Cheater,  10  Rich.  (Law),  104. 
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The  legislature  of  Miflsouri  declared  that,  upon  payment  of  certain 
fees  by  the  insurance  companies,  to  go  to  the  insurance  department, 
the  payment  should  be  in  lieu  of  all  taxes,  fees  and  licenses  whaterer, 
collected  for  the  benefit  of  the  State,  but  remain  subject  to  existing 
laws  as  to  county  and  municipal  purposes.  The  Life  Association  of 
America  owned  property  worth  $294,000 ;  it  had  paid  fees  under  this 
law  amounting  to  $150.  The  company  claimed  to  be  exempt  from 
any  further  tax  to  the  State,  and  it  was  attempted  to  be  brought  with- 
in the  principle  of  Illinois  Central  Bailroad  v.  McLean  County,^  where 
Bums  of  money  were  paid  and  burdens  assumed  in  lieu  of  all  other 
taxes.  But  the  court  thought  the  claim  was  rather  in  the  nature  of  an 
exemption,  similar  to  City  of  Zanesville  v.  Bichards,'  than  a  commu- 
tation. The  intention  to  exempt  the  company  not  being  dear,  it  was 
held  liable  for  State  taxes  on  its  property.^ 

§  68.  Where  there  is  no  Consideration  for  Exemption^  it  may  he 
Mepeaied.—^It  would  seem  proper,  if  the  charter  of  incorporation  is  a 
contract,  that  the  principles  that  apply  to  other  contracts  should  apply 
to  that.  And  should  it  appear  that  there  was  no  consideration  for 
the  contract,  it  would  be  binding  only  during  the  pleasure  of  the  par- 
ties to  the  contract.  Accordingly  we  find  that  when  the  legislature 
of  Pennsylvania,  in  1833,  enacted,  "  that  the  real  property,  including 
ground  rents,  now  belonging  and  payable  to  Christ  Church  Hospital, 
in  the  city  of  Philadelphia,  so  long  as  the  same  shall  continue  to  be- 
long to  the  said  hospital,  shall  be  and  remain  free  from  taxes,"  and  in 
1851  they  enacted  that  all  property  belonging  to  corporations  or  asso- 
ciations should  be  taxed  as  other  property,  and  repealed  all  laws  ex- 
empting such  property,  it  was  held  that  the  repeal  was  valid.  The  first 
act  was  not  a  contract,  it  was  a  spontaneous  concession  of  the  legisla- 
ture, and  no  service  or  duty  or  other  remunerative  condition  was  im- 
posed on  the  corporation.  It  is  a  privilege  that  from  its  nature  exists 
dum  he7ie  plaoitumy  and  may  be  revoked  at  the  pleasure  of  the  sov- 
ereign.* 

Subsequent  cases  in  the  Supreme  Court  of  the  United  States 
would  seem  to  have  overruled  these  authorities ;  the  reasoning  of  the 


>  11  ni.  29;  30  Id.  140.  «  6  Ohio,  689. 

'  Life  Association  of  America  v.  Board  of  Asseasors  of  St.  Loais  Co.  49  Mo.  520.  As 
to  surrender  of  taxing  power  not  presumed,  see  also  Bank  of  St  Louis  v.  Manafacturera' 
Sayings  Bank,  49  Mo.  676.  Wsgner,  J. :  **  It  is  incredible  that  the  legislature  intended 
that  taxes  on  hundreds  of  thousands  of  dollars,  which  may  come  into  the  hands  of 
wealthy  corporations,  should  be  commuted  for  the  yearly  payment  of  f  160  or  $200  in 
official  fees.** 

*  Rector  of  Christ  Church,  Phila.  v.  County  of  Phila.  24  How.  300,  Campbell.  J. ; 
Commonwealth  v.  Bird,  12  Mass.  442;  Alexander  v.  Wellington,  2  Russ.  ^<fe  My.  S5 ; 
People  V.  Comm'rs  of  Taxes,  47  N.  Y.  603,  604. 
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court  certainly  is  in  conflict  with  fonner  cases.  The  legislature  of 
Missouri,  for  the  purpose  of  establishing  a  charitable  institution,  and 
enabling  the  parties  engaged  in  it  more  fully  and  effectually  to  ac- 
complish their  laudable  purpose,  chartered  the  Home  of  the  Friend- 
less, and  exempted  its  property  from  taxation.  Subsequently  a  tax 
was  imposed  on  its  property.  The  tax  was  held  void,  on  the  ground 
that  the  exemption  in  the  charter  was  a  contract.^  The  same  principle 
was  applied  to  a  literary  institution,  chartered  a  few  days  after.*  We 
are  not  disposed  to  question  the  authority  of  these  cases ;  it  may  be 
that  the  benefit  to  accrue  to  the  State,  in  having  the  unfortunate  cared 
for  by  the  corporation  in  the  first  case,  and  the  benefit  in  the  increased 
advantages  of  education  secured  to  the  people  of  the  State,  in  the 
second  case,  are  ample  considerations  to  induce  the  legislature  to  grant 
to  the  corporators  who  should  invest  their  money  in  the  enterprise,  a. 
charter  with  the  privilege  of  having  its  property  exempt  from  taxa- 
tion, and  this  privilege  would  be  one  of  the  franchises  of  the  corpora- 
tion. And  in  this  sense,  the  language  of  Davis,  J.,  in  the  first  case^ 
^^  that  there  is  no  necessity  of  looking  for  the  consideration  for  a  legis- 
lative contract  outside  the  objects  for  which  the  corporation  wa& 
created," '  is  correct.  But,  as  to  his  language  in  a  subsequent  part  of 
the  same  opinion,  that  it  has  been  settled  by  repeated  adjudications  of 
that  court  that  the  legislature  can  grant  away  the  power  of  taxation^ 
^^  and  that  it  is  equally  well  settled  that  the  exemption  is  presumed  to 
be  on  sufficient  consideration,  and  binds  the  State  if  the  charter  con- 
taining it  is  accepted,"  *  it  is  submitted,  is  not  only  not  supported  by 
the  authorities  quoted  by  him,  but  was  not  required  by  the  case  under 
consideration,  and  is  a  mere  obiter  dictum.  In  a  late  case,  the  doctrine 
former  cases  is  reasserted,  that  a  mere  exemption  without  considera- 
tion is  a  nicdum  pactum.  Something  must  be  agreed  to  be  done  in 
consideration  of  the  exemption  to  make  it  a  contract.  But  the  eon- 
tract  must  be  shown  to  exist.  There  is  no  presumption  in  its  favor. 
Everj'^  reasonable  doubt  should  be  resolved  against  it.  When  it  ex- 
ists, it  is  not  to  be  extended  in  scope  or  duration  beyond  the  clear 
terms  of  the  grant.' 

In  New  Jersey  v.  Wilson,*  the  consideration  of  an  exemption  waa 
the  cession  of  the  Indian  title  to  a  valuable  tract  of  land ;  the  exemp- 


1  Home  of  the  Friendless  v.  Rouse,  8  Wall.  480. 

•  Washiogton  University  v.  Rouse,  8  Wall.  439. 

•  Id.  487.  *  Id,  488. 

•  Tucker  v.  Ferguson,  22  Wall.  627,  575,  Swayne,  J. ;  s.  p.  Louisville,  4c.  R.  R.  Co,  v^ 
Commonwealth,  10  Bush,  48  ;  Bradly  v.  McAtee,  7  Bush,  667. 

•  7  Cranch,  164  (Cond.  U.  S.  498). 
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iion  was  bat  a  part  of  the  purchase  price  of  land  ceded  to  the  State. 
Gordon  v.  Appeal  Tax  Conrt  ^  was  a  bank  charter,  and  the  bonus  paid 
the  State  was  the  consideration  for  granting  a  charter  containing  ex- 
emption from  taxation.  The  cases  in  16  How.  and  18  How.*  were  all 
cases  under  the  banking  act  of  Ohio,  where  a  special  tax  was  agreed 
to  be  paid  by  the  corporators  for  their  charter,  which  contained  an 
exemption  from  all  further  taxation.  McGee  v,  Mathias'  was  a  case 
•where  tne  State  owned  lands  subject  to  overflow,  and,  in  order  to  pro- 
mote the  drainage  and  sale  of  the  lands,  passed  a  law  exempting  them 
from  taxation  for  ten  years,  and  issued  scrip  receivable  in  payment  for 
these  lands.  The  exemption  here  was  a  part  of  the  purchase  price. 
No  case  has  come  under  our  observation  where  there  was  no  consider- 
ation for  the  exemption,  and  it  was  made  in  the  discretion  of  the 
legislature  as  a  part  of  the  policy  of  the  State,  deemed  proper  at  the 
time  as  to  the  matter  under  consideration,  that  it  has  been  held  the 
exemption  was  not  repealable  at  the  pleasure  of  the  legislature.  The 
legislature  of  Ohio,  in  1804,  vested  certain  lands,  set  apart  by  Oon- 
gress  for  a  university  in  Ohio,  in  a  corporation  created  for  the  pur- 
pose, authorized  the  lands  to  be  rented  out  for  the  benefit  of  the 
university,  and  exempted  their  part  from  the  payment  of  State  taxes. 
In  1826,  the  corporation  was  authorized  to  sell  the  lands ;  these  lands 
were  held  not  to  be  exempt  in  the  hands  of  the  purchasers.^  The 
evident  difference  between  this  case  and  New  Jersey  v.  Wilson  is 
that  there  was  a  consideration  for  the  exemption  in  the  latter  case  and 
none  in  the  former.  The  cases  just  considered,  with  the  exception  of 
the  last,  are  the  cases  relied  upon  by  Davis,  J.,  to  sustain  his  dicta. 

There  are  several  cases  in  Connecticut,  arising  upon  the  act  of 
1702,  '^  That  all  such  lands,  tenements  and  hereditaments  and  other 
estates,  that  either  formerly  have  been,  or  hereafter  shall  be,  given 
and  granted  either  by  the  General  Assembly  of  this  colony,  or  by  any 
town,  village  or  particular  person,  for  the  maintenance  of  the  ministry 
of  the  gospel  in  any  part  of  this  colony,  &c.,  shall  also  be  exempted 
out  of  the  general  lists  of  estates  and  free  from  the  payment  of  rates." 
This  statute  was  re-enacted  in  1821,  leaving  out  the  exemption  clause. 
Lands  had  been  given  to  religious  societies  under  the  first  act,  and 
they  had  been  leased  to  third  parties,  for  a  gross  sum,  for  999  years. 


'  8  How.  188. 

*  PiqoA  Bank  v.  Enoop,  16  How.  869;  Ohio  Life  Ins.  tfc  Trust  Co.  Id.  416;  Dodfo  v. 
Woolsey,  18  Id.  881 ;  Mechanics'  A  Traders'  Bank  v.  Thomas,  Id.  884 ;  Same  v.  Debolt, 
Id.  880. 

»  4  Wali  143. 

*  Armstroiig  v.  The  Treasurer  of  Athens  Co.  16  Peters,  281  (Cond.  U.  S.  299). 
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The  benefit  of  the  exemption  was  claimed  by  the  lessees,  and  the 
conrt  held  that  the  act  of  1702  was  a  contract  between  the  State  and 
the  donors  of  the  charity,  which  conld  not  be  repealed.^  In  1859, 
the  legislature  of  the  State  passed  a  law  in  reference  to  these  charita- 
ble donations,  providing  that  when  the  society  to  whom  they  are 
given,  or  may  hereafter  be  given,  does  not  receive  an  annual  income  or 
rent  from  the  real  estate  donated,  or  where  the  conveyance  is  intended 
to  be  a  perpetual  conveyance,  the  real  estate  so  donated  shall  not  be- 
exempt  from  taxation.  Land  was  devised  to  a  religious  society,  and 
was  leased  for  999  years  for  a  gross  sum,  no  annual  rent  being  re* 
served.  It  was  held  the  lease  was  in  violation  of  act  of  1859,  and 
void,  and  the  case  of  Landon  v.  Litchfield,  as  to  the  unconstitutionality 
of  act  of  1821,  was  disapproved.'  A  religious  society  leased  its  lands, 
to  a  clergyman  for  999  years,  in  payment  of  his  settlements;  he 
devised  to  D.,  who  claimed  the  exemption  from  taxation.  The  court 
reviewed  all  the  former  cases,  overruled  the  cases  in  6,  7,  and  11 
Conn.,  and  approved  the  case  in  31  Conn.,  holding  that  the  act  of  1702 
did  not  constitute  a  contract  between  the  State  and  the  donors  or  do- 
nees of  such  charitable  gifts  as  are  enumerated  in  the  statute,  that  the 
property  donated  should  be  forever  exempt,  and  that  the  act  making 
such  property  taxable  was  valid.'  Carpenter,  J.,  in  his  opinion,  asserts 
that,  in  order  to  make  such  a  contract  binding,  there  must  be  a  con- 
sideration.^ In  Missouri,  the  courts  hold  that  there  must  be  an  ex- 
press contract  upon  a  consideration  deemed  to  be  a  part  of  the  value 
of  the  grant  or  charter.' 

The  case  of  Hardy  v.  Waltham,'  seems  to  be  in  conflict  with  the 
view  presented.  By  act  of  the  colonial  legislature  of  Massachusetts, 
aU  lands,  tenements  and  revenues  of  Harvard  College,  not  exceeding 
in  value  £500  per  annum,  shall  be  thenceforth  freed  from  all  civil 
impositions,  rates  and  taxes.  It  was  held  that  the*  lands  acquired  by 
the  college  before  their  income  amounted  to  £500  were  exempt  from 
taxation  even  in  the  hands  of  a  lessee.  In  this  case,  there  had  been 
no  attempt  by  the  legislature  to  repeal  the  exemption,  but  the  assess- 
ors, supposing  the  exemption  only  applied  to  the  property  while  in  the 
hands  of  the  college  itself,  had  listed  it  for  taxation.    It  will  be  seen 


'  Atwater  v.  V^oodbridge,  6  Conn.  223 ;  Osborne  v.  Hainpbrey,  1 1d.  886 ;  Landoo  v.. 
Litcbfield,  11  Id.  261.    Id  the  bitter  case,  the  court  was  divided. 

*  Brainerd  v.  Colchester,  81  Conn.  407. 

»  Lord  V.  Town  of  Litchfield,  86  Conn.  1 16.  <  Id.  126. 

^  State  V.  Dalle,  48  Mo.  282,  following  Lionberger  v.  Rouse,  48  Id.  468,  and  Washing- 
ton UniTersity  v.  House,  42  Id.  808 ;  the  last  two  are  the  cases  overruled  in  8  Wall 

•  7  Pick.  108. 
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from  an  examination  of  the  case  that  this  exemption  was  secured  to 
the  college  bj  the  Constitution  of  the  State,  so  that  it  would  not  have 
been  within  the  power  of  the  legislature  to  repeal  the  act  granting 
the  exemption.  The  weight  of  jiuthority  is  undoubtedly  in  favor  of 
the  position  that  a  clause  of  exemption  from  taxation  in  a  charter,  or 
otherwise,  in  order  to  be  classed  as  a  contract  whose  obligation  cannot 
be  impaired  by  its  repeal  or  material  modification,  must  be  based  upon 
a  consideration  deemed  valuable  or  beneficial  to  the  State.^ 

In  1854,  the  State  of  Kew  York  passed  a  law  exempting  from 
taxation  to  the  extent  of  $500  property  of  persons  who  served  in  the 
militia  a  period  of  seven  years,  and  had  been  honorably  discharged. 
In  1865  the  law  was  repealed.  The  repeal  was  held  valid.  The 
claim  of  exemption  is  not  a  right  of  property ;  the  law  passed  by  the 
legislature  in  relation  to  the  militia  of  the  State,  granting  the  ex- 
emption claimed,  was  made  in  the  exercise  of  the  powers  committed 
to  the  legislature  to  promote  the  interests  of  the  State  by  such  laws  as 
seemed  to  them  best  calculated  to  obtain  that  end.  From  the  very 
nature  of  it  a  different  policy  might  seem  proper  to  a  succeeding  legis- 
lature, and  the  former  law  might  be  repealed.  Porter,  J.,  said :  ^^  It 
is  also  true  that  for  an  adequate  consideration,  and  in  the  exercise  of 
its  general  authority,  it  may  invite  investments  in  a  particular  de- 
scription of  property  for  the  benefit  of  the  State,  by  stipulating  for  its 
exemption,  in  the  hands  of  the  holders,  from  assessment  as  a  subject 
of  general  taxation."  * 

Similar  to  this  was  a  law  offering  to  all  persons  and  to  eorporations 
to  be  formed  for  the  purpose,  a  bounty  of  ten  cents  for  every  bushel 
of  salt  manufactured  in  the  State  from  water  obtained  by  boring  in 
the  State,  and  an  exemption  from  taxation  of  all  property  used  in  the 
manufacture.  The  law  was  subsequently  modified,  limitiug  its  opera- 
tion to  persons  engaging  in  the  manufacture  prior  to  August  1st, 
1861,  limiting  the  exemption  to  five  years,  and  the  amount  of  bounty 
money  to  one  person  to  $5,000.  The  modification  was  held  valid. 
The  original  act  was  not  a  contract  by  the  State  with  persons  enga- 
ging in  the  manufacture  of  salt ;  it  was  a  law  dictated  by  public  policy 
and  the  general  good,  a  bounty  law,  like  the  laws  offering  rewards  for 
the  killing  of  destructive  animals,  one  that  might  be  changed  when- 
ever the  legislative  body  thought  fit  to  change  or  modify  its  policy  on 
the  subject.'         

>  Cooley  on  Const  Lim.  3d  ed.  p.  280,  authorities  in  n.  8 ;  Sedgwick  on  Const  A  Stat. 
Law,  687,  D. 

*  People  f.  Roper,  86  N.  T.  683,  in  wbieb  the  cases  in  IC  How.  and  8  How.  quoted  by 
Davis,  J.,  in  8  Wall.  488,  are  referred  to. 

'  Salt  Co.  V,  £a8t  Saginaw,  18  Wall.  878. 
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§  69.  Instrumentalities  of  the  United  States  Government. — The 
federal  government  is  one  that,  within  the  purview  of  the  powers 
granted  it  by  the  Constitution,  must  be  supreme,  and  all  State  laws 
that  conflict  with  the  proper  exercise  of  these  powers  are  invalid. 
This  principle  has  been  applied  to  ihe  tax  laws  of  the  States,  where 
they  affect  the  instrumentalities  which  the  federal  government  has 
thought  necessary  and  proper  to  be  used  to  carry  out  the  powers 
vested  in  it.  The  federal  government  thought  proper  to  create  a 
bank  with  branches  in  the  different  States,  to  be  used  in  carrying  on 
the  fiscal  operations  of  the  government.  The  State  of  Maryland  re- 
quired every  bank  doing  business  in  that  State,  and  not  chartered  by 
the  State,  either  to  pay  a  stamp  duty  on  every  note  issued,  or  pay  a 
tax  of  $1,500  in  gross ;  certain  penalties  were  imposed  on  all  the  of- 
ficers of  a  bank  violating  the  law,  and  upon  every  person  who  had 
any  agency  in  circulating  such  notes.  An  action  was  brought  for  the 
penalty  against  the  officers  of  a  branch  of  the  Bank  of  the  United 
States  for  a  violation  of  this  law.  It  was  held  that  the  law  was  void, 
and  that  the  instrumentalities  of  the  government  could  not  be  taxed 
by  the  State.  Marshall,  J. :  "  The  sovereignty  of  a  State  extends  to 
everything  which  exists  by  its  own  authority,  or  is  introduced  by  its 
permission,  but  it  does  not  extend  to  those  means  which  are  employed 
by  Congress  to  carry  into  execution  powers  conferred  on  that  body 
by  the  people  of  the  United  States.  We  think  it  demonstrable  that 
it  does  not.  Those  powers  are  not  given  by  the  people  of  a  single 
State.  They  are  given  by  the  people  of  the  United  States  to  a  gov- 
ernment whose  laws,  made  in  pursuance  of  the  Constitution,  are 
declared  to  be  supreme.  Consequently,  the  people  of  a  single  State 
cannot  confer  a  sovereignty  which  will  extend  over  them."  ^  It  is  con- 
ceded in  this  case  that  the  real  property  of  the  bank  was  liable  to  tax- 
ation, and  the  shares  of  the  stockholders  in  the  State  were  also  liable ; 
those  constituted  property  subject  to  the  jurisdiction  of  the  State,  to 
be  taxed  as  other  property  in  the  State,  But  the  effect  of  the  law 
under  consideration  was  to  prohibit  the  bank  from  conducting  its 
business  in  the  State,  except  upon  the  conditions  prescribed  by  the 
State.  This  could  not  be  done,  as  it  would  make  the  federal  govern- 
ment, in  carrying  out  the  powers  vested  in  it,  dependent  upon  the 
States  in  the  selection  of  its  instruments  for  the  exercise  of  its  powers. 
In  a  subsequent  case,*  it  was  urged  that  this  was  a  private  corporation 
engaged  in  its  own  business,  and  the  casual  circumstance  of  its  being 


1  McOuUoch  V.  State  of  Maryland,  4  Wheat.  316,  405  (Cond.  U.  S.  415-421). 
^  Osborn  v.  Uuited  States  Bank,  9  Wheat.  860  (Cond.  U.  S.  278-279). 
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employed  by  the  goyernment  in  the  transaction  of  its  fiscal  affairs, 
shonld  not  exempt  it  from  taxation.  But  the  court  did  not  consider 
it  a  private  corporation,  whose  principal  object  was  individual  trade 
and  individual  profit,  but  as  a  public  corporation,  created  for  public 
and  national  purposes.  The  principle  is  applied  to  a  tax  on  the  stock 
of  the  United  States  imposed  by  one  of  the  States ;  this  was  said  to 
be  a  tax  on  the  power  .of  the  government  to  borrow,  and  inconsistent 
with  the  supreme  power  of  that  government  in  exercise  of  its  vested 
powers.  The  exercise  of  these  powers  cannot  be  impeded,  retarded 
or  burdened  in  any  manner  whatever ;  they  are  to  be  wielded  inde- 
pendent of  the  will  of  any  of  the  States.* 

Congress,  on  the  25th  of  February,  1862,  passed  a  law  which  pro- 
vides that  ^'  all  stocks,  bonds  and  other  securities  of  the  United  States, 
held  by  individuals,  corporations  or  associations  within  the  United 
States,  shall  be  exempt  from  taxation  by  or  under  State  authority." 
By  the  laws  of  the  State  of  New  York,  in  force  at  that  time,  the 
capital  of  banks  was  taxed  according  to  its  value.  The  Bank  of  Com* 
meree  claimed  that  so  much  of  its  capital  as  was  invested  in  stock  of 
the  United  States  was  exempt  under  the  act  of  1862.  The  Court  of 
Appeals  of  New  York  held  that  these  stocks  were  not  exempt.'  The 
principle  involved  in  the  cases  not  allowing  the  exemption  was,  that 
to  tax  such  stock  was  to  tax  the  borrowing  power  of  the  United 
States,  yet  that  such  exemption  could  only  affect  the  borrowing  power 
where  it  existed  at  the  time  of  the  loan,  so  as  to  influence  the  terms 
and  conditions  of  the  loan,  to  be  an  inducement  to  capitalists  to  part 
with  their  funds.  But  here  the  borrowing  power  has  been  executed, 
and  the  exemption  confers  gratuitously  upon  the  lopders  an  advantage, 
not  at  the  expense  of  the  United  States,  but  at  the  expense  of  the 
States.  This  case  was  reversed  by  the  Supreme  Court  of  the  United 
States,  at  its  December  term,  1862,  the  court  regarding  the  tax  as 
one  upon  the  borrowing  power  of  the  United  States,  and  equally  un- 
constitutional whether  imposed  on  the  stock  eo  nomine^  or  on  the 
value  of  the  stock  as  included  in  the  aggregate  of  the  tax-payer's 
property.'  The  principle  which  formed  the  basis  of  the  opinion  of 
the  New  York  court,  does  not  seem  to  be  noticed,  except  in  reference 
to  the  distinction  claimed  between  the  case  and  that  of  Weston  v. 


»  Weston  V,  aty  of  Chwleston,  2  Peters,  448-467  (Cond.  U.  S.  171-175.) 

»  People  V.  Com'rs  of  Taxes,  26  N.  Y.  166,  166.  This  coart  bad  previously  held,  in 
People  V.  Gomr's  of  Tazee  (28  N.  Y.  192),  before  the  passage  of  the  act  of  1862,  that  such 
stocks  might  be  taxed  by  the  State  where  there  was  no  anfrtendly  discrimination  to  the 
Fnited  States  as  borrowers. 

*  Bank  of  Commerce  v.  New  York  City,  2  Black,  620. 


122  THE  LAW  OF  TAXATION.  [CH.   VII. 

Charleston  ;  as  to  that  the  court  say,  that  the  qnestion  is  one  of  power 
and  not  as  to  the  limits  of  the  exercise  of  the  power ;  the  former  is  a 
judicial  question,  the  latter  is  not.  If  it  is  admitted  that  the  power 
may  be  exercised  by  the  States  at  all,  it  cannot  be  controlled,  and  is 
such  an  interference  with  the  power  of  the  federal  government  to 
borrow  money,  as  is  inconsistent  with  the  supreme  power  vested  in 
that  government  by  the  Constitution.^  • 

In  April,  1863,  soon  after  the  decision  just  noticed,  the  legislature 
of  New  York  changed  the  law  as  to  the  taxation  of  banks,  by  which 
it  was  in  future  to  be  imposed  ^^on  a  valttation  eqttal  to  the  amount 
of  their  ccupital  stock  paid  i?i  or  secured  to  be  paid  in,^  etc.  The 
same  question  was  raised  under  this  statute  as  to  funds  of  the  banks 
invested  in  United  States  securities,  and  the  court  held  that  a  tax  un- 
der this  law  was  a  tax  on  the  property  of  the  bank,  and  that  the  case 
could  not  be  distinguished  from  the  former  case.  The  tax  on  the 
capital  of  a  bank  is  a  tax  on  all  the  property  of  which  it  is  composed,' 
and  where  several  persons  are  associated  together  and  doing  business 
as  private  bankers,  with  all  their  capital  invested  in  bonds  and  nego- 
tiable securities  of  the  United  States,  for  the  sole  purpose  of  reselling 
them  at  a  profit,  and  repurchasing  like  securities  to  be  sold  in  the 
same  manner,  the  capital  being  constantly  absorbed  in  some  such  se- 
curities, is  not  liable  to  State  or  municipal  taxation.'  A  tax  on  gross 
annual  income  from  interest  paid  on  bonds  of  the  United  States,  is  a 
tax  on  the  means  to  borrow  money  on  the  credit  of  the  United  States,* 
and  so  is  a  tax  on  income  from  bonds,  notes  and  other  securities,  if 
intended  to  reach  loans  to  the  United  States,  and  each  of  them  is 
void.' 

Certificates  of  indebtedness  issued  for  supplies  furnished  the  gov- 
ernment, and  certificates  given  by  the  treasurer  of  the  United  States 
to  secure  a  loan  of  money,  stand  on  the  same  footing  as  bonds  and 
other  obligations  of  the  government,*  and  so  do  notes  of  the  United 
States  under  the  loan  and  currency  acts  of  1862  and  1863,  usually 
known  as  greenbacks.''  They  are  issued  by  the  government  in  the 
exercise  of  unquestioned  powers,  which  cannot  be  controlled  to  any 
extent  by  the  States,  and  are  within  the  enumerated  class  of  securities 


'  Id.  631,  632,  634. 

*  Bank  Tax  Case,  2  Wall  200-209,  December  term,  1864.  In  People  v.  Snpervisorg 
of  Otsego,  51  N.  Y.  401,  the  history  of  New  York  legislation  as  to  banira,  and  all  the  cases 
on  the  subject,  are  given. 

*  Chicago  V.  Lamb,  62  III  414.  *  Bank  of  Ey.  v,  Conmionwealth,  9  Bush,  46. 
^  Opinions  of  Justices,  68  N.  H.  684. 

«  I  he  Banks  v.  The  Mayor,  1  Wall.  16 ;  State  v.  Haight,  84  N.  J.  L.  (4  Vroom),  128. 
''  Bank  v.  Supervisors,  1  Wall.  28 ;  Montgomery  County  v.  Elston,  82  Ind.  27. 
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exempt  by  act  of  February  25th,  1862,  from  taxation  by  State  author- 
ity. So,  too,  it  has  been  held  that  United  States  revenue  etamps  are 
not  taxable  by  State  authority j*^  on  the  principle  of  McCulloch  v. 
Maryland.  While  the  courts  hold  that  any  tax  on  the  securities  of 
the  United  States  imposed  by  a  State  is  void,  and  corporations  whose 
funds  are  invested  in  such  securities,  are  exempt  wheneyer  the  tax 
rests  upon  the  property  of  the  corporation,  yet  where  the  tax  is  im- 
posed  on  the  franchise  of  the  corporation,  and  is  in  the  form  of  a 
bonus  paid  to  the  State  for  the  privilege  of  doing  business  as  a  corpo- 
ration, the  fact  that  the  funds  of  such  corporation  are  invested  in 
securities  of  the  United  States  does  not  impair  the  validity  of  the  tax 
to  any  extent.  The  laws  of  Connecticut  require  savings  banks  to 
make  annual  returns  to  the  comptroller  of  accounts,  "  of  the  total 
amount  of  deposits"  in  them  respectively  on  the  first  day  of  July  of 
each  year,  and  to  pay  annually  to  the  treasurer  of  the  State  '^  a  sum 
equal  to  three-fourths  of  one  per  cent,  on  the  total  deposits  "  in  the 
bank  on  that  day.  One  of  these  banks  had,  on  the  first  of  July,  1863, 
$500,161  of  its  deposits  invested  in  securities  of  the  United  States, 
exempt  under  act  of  1862,  and  it  claimed  that  as  to  that  portion  of 
its  deposits  the  tax  was  void.  But  the  court  held  that  the  tax  was 
not  a  tax  on  property,  but  a  tax  on  the  franchise  of  the  bank,  and 
valid.'  A  shareholder  cannot  deduct  the  amount  of  his  just  debts 
from  the  value  of  the  shares  held  by  him.' 

A  statute  of  Massachusetts  requires  savings  banks  to  pay  to  the 
commonwealth,  on  account  of  depositors,  a  tax  of  one-half  of  one 
per  cent,  on  the  amount  of  deposits,  to  be  assessed  one-half  on  the 
average  amount  of  their  deposits  for  the  six  months  preceding  the 
first  of  May,  and  the  other  half  on  the  average  amount  of  deposits  for 
six  months  preceding  the  first  of  November.  This  was  held  to  be  a 
tax  on  the  franchise  of  the  banks,  and  not  a  tax  on  property,  and 
therefore  valid.^  So,  too,  a  statute  requiring  corporations  having  a 
capital  stock  divided  into  shares,  to  pay  a  tax  of  onensixth  of  one  per 
cent,  upon  the  excess  of  the  market  value  of  all  such  stock  over  the 
value  of  their  real  estate  and  machinery,  is  a  tax  on  the  franchise  of 
the  corporations  and  not  a  tax  on  property,  and  the  funds  of  such 
corporations  invested  in  United  States  securities  are  not  exempt  from 
State  taxation.'    But  where  depositors  in  savings  banks  are  taxable 


'  Palfrej  v.  City  of  Boston,  101  Mass.  829. 

*  Society  for  Savings  v.  Ccite,  6  Wall.  694;  Monroe  Savings  Bank  v.  City  of  Roches- 
ter, 87  N.  y.  865. 

*  People  V,  Dolan,  86  N.  T.  69.       *  Provident  Ins..Co.  v.  Massacbnsetts,  6  Woll.  61U 
^  Hamilton  Co.  v.  Massaclinsetts,  6  Wall.  682. 
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for  their  deposits,  the  banks  are  not  liable  to  be  taxed  on  the  invest- 
ment of  the  deposits  in  national  bank  stock.^ 

National  Banks. — ^Most  of  the  cases  in  reference  to  the  taxation 
of  national  banks  by  the  States,  arise  under  the  act  of  June,  1864, 
which  contains  this  proviso :  "  That  nothing  in  this  act  shall  be  con- 
strued to  prevent  all  the  shares  in  any  of  said  associations,  held  by 
any  person  or  body  corporate,  from  being  included  in  the  valuation 
of  the  personal  property  of  such  person  or  corporation,  in  the  assess- 
ment of  taxes  imposed  by  or  under  State  authority,  at  the  place  where 
such  bank  is  located  and  not  elsewhere,  but  not  at  a  greater  rate  thau 
is  assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State ;  provided  that  the  tax  so  imposed  under  the 
laws  of  any  State  upon  the  shares  of  any  of  the  associations  author- 
ized by  this  act,  shall  not  exceed  the  rate  imposed  upon  the  shares  in 
any  of  the  banks  organized  under  authority  of  the  State  where  such 
association  is  located.  Provided  also,  that  nothing  in  this  act  shall 
exempt  the  real  estate  of  associations  from  either  State,  county  or 
municipal  taxes,  to  the  same  extent  according  to  its  value,  as  other 
real  estate  is  taxed."  '  The  act  of  1863  contained  no  such  provision. 
In  a  case  arising  under  it,  it  was  said  that  the  States  have  no  power 
to  tax  the  means  and  instruments  employed  by  the  national  govern- 
ment in  the  exercise  of  its  constitutional  functions,  and  though  the 
State  and  Congress  may  exercise  a  concurrent  power  of  taxation  over 
the  same  subject-matter,  yet  it  may  bear  such  a  relation  to  the  national 
government  that  Congress,  by  reason  of  its  paramount  authority,  may 
exclude  the  States  from  the  free  exercise  of  their  concurrent  right. 
But  where  Congress,  in  the  latter  case,  does  not  exercise  its  exclusive 
right  of  taxation,  the  States  are  left  free  to  exercise  their  concurrent 
powers.  The  shares  of  national  banks  were  thought  to  come  in  the 
latter  claAs,  and  to  be  subject  to  State  taxation.'  Some  of  the  State 
courts,  while  recognizing  the  act  of  1864  as  valid,  and  enforcing  its 
provisions,  question  the  authority  of  Congress  to  establish  the  national 
bank  system.* 

In  December,  1865,  the  first  case  requiring  a  construction  of  this 
act  of  1864,  arose  out  of  the  statute  of  New  York,  in  which  it  was 
enacted  "  that  shares  in  the  national  banks  should  be  included  in  the 
valuation  of  personal  property  of  any  person  or  body  corporate,  in 
the  assessment  of  taxes  in  the  town  or  ward  where  the  bank  is  located, 


1  Augusta  Savings  Bank  v,  Auguata,  66  Maine,  176. 

*  Brightley'a  Digest,  66,  67,  §  42.  "  Stetaon  v.  City  of  Bangor,  66  Maine.  274. 

-*  Smith,  County  Treasurer,  v.  Webb,  11  Minn.  600,  612. 
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and  not  elsewhere,"  but  contained  no  provision  that  the  tax  imposed 
should  not  exceed  the  rate  imposed  upon  the  shares  of  banks  organ- 
ized under  State  authority.     The  act  was  held  void,  because  there 
was  no  tax  laid  on  the  shares  of  State  banks  at  all,  although  there  was 
a  tax  on  the  capital  of  such  banks.^    It  was  claimed  bj  the  counsel  of 
the  national  buiks,  and  the  position  sustained  by  a  minority  of  the 
court,  that  so  much  of  the  capital  of  the  national  banks  as  was  in- 
vested in  United  States  bonds  was  not  liable  to  taxation,  on  the  prin- 
ciple of  the  case  of  The  Bank  of  Commerce  v.  Kew  York.    It  was  an 
actual,  though  indirect,  taxation  of  the  bonds,  and  it  was  doubted 
whether  Congress  had  power,  without  express  reservation  in  the  loan 
ad»,  to  authorize  such  taxation ;  and  it  was  attempted  to  be  shown 
that  Congress  did  not  intend  to  authorize  the  taxation  of  the  shares 
of  these  banks  without  reference  to  the  amount  of  capital  invested  in 
national  securities,*  but  this  view  was  repudiated  by  the  majority, 
upon  plain  and  well-known  principles  of  law.    Large  and  important 
privileges  were  granted  to  the  corporators  of  these  banks,  and  the 
taxes  imposed  by  the  government  of  the  United  States,  and  allowed 
to  be  imposed  by  the  States,'  were  burdens  imposed  as  conditions  of 
the  grant  of  the  charters ;  the  tax  was  on  the  franchue^  not  upon  the 
bonds ;  and  should  the  view  be  deemed  even  plausible,  that  the  tax 
was  on  the  bonds,  then  it  was  a  tax  on  the  new  use  and  new  privilege 
conferred  upon  the  holders  of  these  bonds,  a  tax  annexed  as  a  condi- 
tion to  the  enjoyment  of  this  new  use  and  new  application  of  the 
bonds.    Further,  the  bonds  are  owned  by  the  corporation,  a  distinct 
person  from  the  shareholders ;  the  latter  are  interested  in  the  proper- 
ty of  the  bank,  but  they  are  not  the  owners  of  it ;  they  are  entitled  to 
participate  in  the  profits  of  the  bank  earned  in  the  employment  of  its 
capital  during  its  existence,  in  proportion  to  the  number  of  shares 
held,  and  upon  its  dissolution,  to  their  proportion  of  its  property  that 
may  remain  after  payment  of  its  debts ;   it  is  this  interest  which  the 
States  may  tax,  and  not  the  capital  of  the  bank.^    It  is  to  be  observed, 
in  connection  with  this  opinion  of  the  minority  of  the  court,  that  in 
the  leading  case  on  this  subject,^  where  the  Bank  of  the  United  States 
was  a  public  corporation,  created  for  public  and  national  purposes,  it 
was  conceded  that  the  shares  of  the  stockholders  were  subject  to  tax- 
ation by  the  State ;  that  they  were  properly  subject  to  the  jurisdiction 


*  Van  AUen  v.  Assessors,  8  WaU.  S78.      For  an  able  discussion  of  this  subject  see 
City  of  Utica  «.  Churchill,  88  N.  Y.  161. 

*  Ibid.  Chase,  J.,  589.  *  Ibid.  Nelson,  J.,  682-584. 

*  McCulloch  IT.  State  of  Maryland,  4  Wheat.  816. 
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of  the  State.  Soon  after  this  decision,  in  April,  1866,  New  Toik 
passed  another  act,  taxing  shares  of  the  national  banks  as  other  per- 
sonal property,  in  the  place  where  located,  with  this  proviso :  "  But 
not  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individuals  in  this  State."  At  the  December  term,  1866, 
of  the  Supreme  Court  of  the  United  States,  this  act  was  held  to  be  in 
conformity  to  the  act  of  Congress,  and  valid.  Three  of  the  judges 
dissented  upon  the  same  ground  taken  in  the  previous  case.^  Where 
a  State  imposes  a  tax  on  the  capital  of  State  banks,  the  shares  in  the 
hands  of  the  stockholders  being  exempt,  a  law  imposing  a  tax  on  the 
shares  held  in  national  banks  violates  the  act  of  Congress  of  1864,  and 
is  void.* 

The  State  of  Kentucky  passed  a  law  imposing  a  tax  on  bank  stock 
or  stock  in  any  moneyed  corporation  of  loan  or  discount,  of  fifty  cents 
on  each  share  thereof  equal  to  one  hundred  dollars,  and  directed  that 
the  cashier  of  a  bank  whose  stock  is  taxed  should,  on  the  first  day  in 
July  of  each  year,  pay  into  the  treasury  of  the  State  the  amount  of  tax 
due  on  the  shares  of  the  bank ;  imposing  a  penalty  on  the  cashier  and 
his  sureties  for  a  failure  to  comply  with  the  law.  This  is  a  tax  on  the 
shares  of  the  stockholders  and  not  upon  the  capital  of  the  bank.  The 
circumstance  that  the  tax  is  collected  through  the  officers  of  the  bank 
does  not  alter  the  character  of  the  tax.  It  is  a  common  mode  of  col- 
lecting such  taxes.  The  officer  of  the  bank  is  made  the  tax  collector 
of  the  State.'  The  doctrine  of  the  exemption  of  the  instrumentalities 
of  the  federal  government  from  taxation  by  the  States,  and  its  limita- 
tion, of  which  this  case  is  an  example,  is  well  stated  by  MiUer,  J. : 
^^  The  doctrine  has  its  foundation  in  the  proposition,  that  the  right  of 
taxation  may  be  so  used  by  the  States  as  to  destroy  the  instrumentali- 
ties by  which  the  government  proposes  to  effect  its  lawful  purposes  in 
the  States.  *  *  *  *  The  limitation  is,  that  the  agencies  of  the  federal 
government  are  only  exempted  from  State  legislation  so  far  as  that 
legislation  may  interfere  with  or  impair  their  efficiency  in  performing 
the  functions  by  which  they  are  designed  to  serve  that  government. 
Any  other  rule  would  convert  a  principle  founded  alone  in  the  neces- 
sity of  securing  to  the  government  of  the  United  States  the  means  of 


'  People  V.  The  Commissioners,  4  Wall  244 ;  People  v.  The  Commissioners  of  Taxes, 
35  N.  Y.  423. 

•  Bradley  v.  People,  4  Wall.  469. 

*  National  Bank  v.  Commonwealth,  9  Wall.  353.  People  v.  Bradley,  39  HI.  130,  and 
McVeigh  v.  Chicago,  49  HI.  318,  support  the  doctrine  that  shares  of  national  banks  may 
be  taxed  by  the  States;  s.  p.  Smith,  Co.  Treas.  v.  Webb,  11  Minn.  600;  Baker  v.  First 
Nat'l  Bank  of  Springfield,  65  111.  44. 
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exerdsing  its  legitimate  powers,  into  an  unauthorized  and  unjustifia- 
ble invasion  of  the  rights  of  the  States."  ^ 

Where  a  State  imposes  a  tax  on  the  shares  of  a  national  bank,  at 
the  same  rate  as  State  banks,  with  the  exception  of  two  banks,  as  to 
which  it  had  previously  disabled  itself  by  a  contract  from  taxing  be- 
yond a  certain  amount,  the  rate  upon  the  national  banks,  though  at  a 
rate  higher  than  on  these  latter  banks,  is  not  a  violation  of  the  act  of 
1864.  That  act  only  requires  the  State  to  tax  as  far  as  it  has  capac- 
ity the  shares  of  national  banks  in  like  manner  as  banks  of  its  own 
creation.'  So  where  there  is  a  tax  on  shares  of  national  banks  at  the 
same  rate  as  other  moneyed  capital,  but  some  moneyed  capital  in  the 
county  where  the  bank  is  located  is  exempt  from  taxation,  the  tax  is 
valid."  The  principle  has  been  applied  to  cases  where  there  is  a  tax 
upon  shares  of  national  banks  and  no  tax  upon  shares  of  State  banks, 
eo  nomine^  and  the  tax  imposed  on  the  State  banks  is  a  full  equivalent 
for  that  imposed  on  the  shares  of  the  national  banks,  as  a  tax  of  three- 
quarters  of  one  per  cent,  on  the  amount  of  the  capital  stock  of  State 
banks,  r^ardless  of  the  fact  that  a  portion  of  their  capital  is  invested  in 
United  States  securities,  or  has  been  lost  in  business;^  but  where  the 
tax  imposed  on  the  capital,  profits  and  time  deposits  of  State  banks  is 
subject  to  a  deduction  for  real  estate  and  United  States  bonds,  it  is 
not  regarded  as  an  equivalent  for  that  imposed  on  the  national  banks." 
Although  the  tax  is  in  form  upon  the  capital  of  the  bank,  that  is,  is 
regulated  by  the  amount  of  the  capital,  if  there  be  no  deductions,  and 
the  same  rate  of  tax  is  required,  the  burden  on  the  stockholders  or  on 
the  shares  is  the  same ;  but  if  there  are  deductions,  then  the  tax  on 
the  State  banks  is  diminished,  and  to  that  extent  the  rate  is  higher  on 
the  shares  of  the  national  banks. 

The  national  banking  act  requires  the  shares  to  be  taxed  "  at  the 
place  where  the  bank  is  located,  and  not  elsewhere."  The  courts  of 
Maine  and  other  States  hold  that  the  place  contemplated  is  the  town 
or  district  in  which  the  bank  is  situated,*  while  others  hold  that  the 


'  Miller,  J.,  9  Wall.  361,  862.  It  seems  that  the  surplus  capital  of  national  banks,  in 
exceea  of  the  amount  they  are  reanired  by  act  of  Congress  to  carry  to  their  snrplas  fund 
semi-annually,  may  be  taxed  by  the  States.  Such  taxation  is  not  a  taxation  of  the  means 
or  agencies  of  the  federal  government,  but  is  a  tax  on  the  property  of  such  agents — ^prop- 
erty not  necessary  to  carir  out  any  purpose  of  that  goyernment,  in  the  execution  of  its 
constitutional  powers.  The  right  to  tax  such  property  has  never  been  surrendered  by 
the  States.    First  Nat'l  Bank  v,  Peterborough,  66  N.  H. 

*  Lionberger  v.  Rouse.  9  Wall.  468.  *  £veritt*s  Appeal,  71  Penn.  St.  216. 
«  Van  Slyke  v.  Stote,  23  Wise.  666 ;  Bagnall  v.  State,  26  Id.  112. 

»  Frazer  «i  al,  v,  Seibeon  H  al,  \Q  Ohio,  N.  S.  614. 

*  Packard  tr.  Lewiston,  66  Maine,  456 ;  Abbott  v.  Bangor,  56  Id.  810 ;  s.  p.  Stratham 
V,  Msndevillc,  33  Ind.  Ill;  People  v.  The  Commissioners  of  Taxea,  85  N.  Y.  423~i88. 
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place  intended  is  the  State,  and  that  the  State,  in  exercising  the  right 
of  taxing  the  shares,  may  assess  them  either  at  the  residence  of  the 
owner  or  at  the  town  in  which  the  bank  is  located.^  In  1868,  Con- 
gress gave  a  legislative  construction  to  the  act  of  1864,  by  amending 
that  act  and  declaring  that  the  words,  '^  the  place  where  the  bank  is 
located,  and  not  elsewhere,"  shall  be  constmed  to  mean,  ^^  tJis  State 
within  which  the  hank  is  located.^^  *  This  act  abolishes  the  rule  as  to 
shares  in  national  banks,  that  personal  property  of  an  intangible' 
character  follows  the  person  for  the  purposes  of  taxation,  and  gives  it 
a  situs  of  its  own,  to  wit,  that  of  the  State  in  which  the  bank  is  lo- 
cated, and  such  State  may  tax  these  shares,  whether  the  owners  are 
residents  or  non-residents  of  the  State.*  *  The  case  last  cited  from 
Massachusetts  speaks  of  this  act  as  giving  to  national  bank  shares  to 
some  extent  the  character  and  fixity  of  real  estate,  and  the  latter  is 
authority  for  the  position  that  such  shares  may  be  assessed  in  the 
town  in  which  the  bank  is  located,  whether  the  owners  are  residents 
of  the  town  or  reside  in  some  other  part  of  the  State,  or  are  non- 
residents of  the  State.  But  it  is  submitted  that  it  is  also  true  that 
residents  of  the  State  may  still  be  assessed  at  their  residence  when  it 
is  different  from  the  location  of  the  bank.  A  statute  contemplating 
such  an  assessment  has  been  held  valid,^  but  in  that  case  the  residence 
of  the  party  assessed  and  the  location  of  the  bank  were  the  same,  and 
the  court  refused  to  express  any  opinion  as  to  the  validity  of  such  an 
act,  if  the  residence  and  location  were  different.  The  cashier  of  a 
national  bank  may  be  compelled  under  a  State  law  to  transmit  to  the 
town  clerk  a  list  of  the  stockholders  in  his  bank,  to  facilitate  the  tax- 
ation of  the  shares  therein.' 

Other  Instrumentalities. — The  States  cannot  tax  an  officer  of  the 
United  States  for  his  office,  nor  tax  the  emoluments  of  the  office. 
The  officers  of  the  government  are  necessary  in  its  administration ;  if 
they  could  be  interfered  with  in  any  manner  by  the  States,  the  gov- 
ernment would  not  be  supreme.*  But  an  officer  of  the  United  States 
army  residing  in  Philadelphia,  although  without  any  domiciliary  in- 
tention, is  liable  to  be  taxed  for  his  household  furniture,  or  other 
personal  property.''    So  an  enlisted  soldier,  possessed  of  real  and  per- 


^  AnstiD  V,  Aldermen  of  Boston,  14  AUen,  869 ;  Clapp  v.  Burlington,  42  Yt.  679. 

*  16  Stat,  at  Large,  84. 

*  Providence  Inst,  for  Sayings  A  Jewell  v.  City  of  Boston,  101  Mass.  676  ;  Tappan  t. 
Merchants'  Nat.  Bank,  19  Wall.  491. 

*  Anstin  v.  The  Aldermen,  7  Wall.  696.  •  Newman  v.  Wait,  46  Vt  689. 

*  Dobbins  v.  Commissioners  of  Erie,  16  Pet  486  (Cond.  U.  S.  370).     . 
^  Finley  v.  City  of  Philadelphia,  32  Peno.  St.  381. 
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eonal  property  situated  in  the  town  in  whicli  he  is  stationed,  is  liable 
to  be  taxed  for  such  property,  although  he  is  not  liable  to  taxation  by 
reason  of  his  being  stationed  there  as  a  soldier.  And  as  to  the  tax 
for  which  he  is  liable,  he  may  be  arrested  for  non-payment  under  the 
laws  of  the  State.^  Massachusetts  imposed  a  tax  on  the  income  from 
"  any  profession,  trade  or  employment."  A  clerk  in  a  post  office,  who 
was  appointed  by  the  deputy  postmaster,  and  whose  appointment  was 
^approved  by  the  postmaster  general,  was  assessed  upon  his  income, 
which  included  his  salary  as  such  clerk.  It  was  held,  that  this  did 
not  come  within  the  rule  of  Dobbins  v.  Commissioners  of  Erie ;  that 
was  a  tax  upon  the  office,  this  on  the  income,  and  the  clerk  was  held 
liable  for  the  tax.^  It  is  difficult  to  see  the  force  of  this  distinction. 
A  clerk  is  as  necessary  in  carrying  on  the  operations  of  the  postal  de- 
partment of  the  government  as  the  postmasters  themselves,  and  a  tax 
on  the  emoluments  of  the  derk,  although  in  form  a  tax  on  income,  is 
as  much  a  burden  upon  one  of  the  instrumentalities  of  the  govern- 
ment as  a  tax  on  the  income  of  the  postmaster  himself,  and  void  to  the 
extent  that  the  emoluments  of  his  office  constitute  that  income. 

The  forts,  arsenals,  dockyards,  mints,  post  offices,  custom  houses, 
and  all  other  public  property  of  the  *United  States,  are  not  liable  to 
State  taxation,  coming  within  the  description  of  instrumentalities  of  the 
government  necessary  to  the  exercise  of  the  power  vested  in  it.'  The 
public  domain  is  not  liable  to  taxation  by  the  States.  When  the  gov- 
ernment parts  with  the  title  under  the  land  laws,  it  becomes  liable  to 
taxation  in  the  hands  of  the  purchaser.  The  contract  of  purchase  is 
complete  when  the  certificate  of  entry  is  executed  and  delivered; 
thereafter  the  land  ceases  to  be  a  part  of  the  public  domain,  and  is 
liable  to  taxation  by  the  States.^  Land  as  such,  in  the  occupancy  of  a 
pre-emptor  whose  right  to  purchase  has  not  been  determined  in  his 
favor,  is  not  subject  to  taxation  until  it  has  been  paid  for.  Up  to 
that  time,  it  is  only  a  proffer  to  a  certain  class  of  persons  that  they 


*  Webster  v.  Seymour,  8  Vt  186.  »  Melober  v.  City  of  Boston,  9  Meto.  IS, 
»  Const.  0,  8.  art  1,  §  8,  par.  17. 

*  Carroll  v.  Safford,  3  How.  460;  Witherspoon  v.  Duncan,  4  Wall.  210.  Since  this 
case  the  Court  has  decided  that  the  right  to  tax  land  grAnied  by  the  United  States  before 
the  issaing  of  the  patent,  only  existed  where  the  right  to  the  patent  is  coDiplete.  Where 
the  right  to  the  patent  is  dependent  on  the  payment  of  the  costs  of  suryey,  or  the  land  is 
snbject  to  contingent  pre-emption  rights,  the  land  is  not  subject  to  tax  by  the  State. 
Railroad  Co.  v.  Prescott,  16  WalL  603.  This  doctrine  has  been  modified,  so  far  as  it 
holds  that  the  contingent  right  of  pre-emption  exempts.  Non-payment  of  costs  of  surrey 
still  exempts.  Railway  Co.  v.  McShane,  22  Wall.  444.  So  also  land  not  selected  by  rail- 
road companies  under  the  land  grant  acts  of  Congress^  is  not  taxable.  Iowa  Homestead 
Co.  V.  Webster  Co.  21  Iowa,  221, 
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may  become  purchasers.*  But,  where  an  occupant  of  public  lauds  of 
the  United  States,  whether  a  pre-eraptor  or  one  without  license,  has 
placed  impro7ements  on  them,  he  is  liable  to  assessment  and  taxation, 
if  made  so  by  express  statute  of  the  State.'  This  species  of  property, 
whose  existence  is  recognized  in  many  of  the  Western  States  as  capa- 
ble of  being  bought,  sold,  and  taken  in  execution,  is  thus  described  by 
Sawyer,  J. :  "  These  possessions  are  recognized  as  a  species  of  prop- 
erty subsisting  in  the  hands  of  the  citizen.  It  is  not  the  land  itselfj 
nor  the  title  to  the  land,  nor  is  it  the  identical  estate  held  by  the 
United  States.  It  is  not  the  pre-emption  right,  but  it  is  the  possession 
and  valuable  use  of  the  land,  subsisting  in  the  citizen."  The  pre- 
emption right  is  thus  described  in  another  State :  "  Strictly  speaking 
it  is  not  an  estate  within  any  definition  known  to  the  common  law. 
It  is  not  an  interest  in  the  legal  title ;  but  only  a  right  of  occupancy 
for  the  time  being,  with  a  privilege  of  purchasing  at  some  future 
period,  at  a  stipulated  price.  It  is  treated  as  property  in  this  State, 
taken  and  sold  on  execution,  passes  to  an  assignee  in  bankruptcy,  and 
may  pass  by  deed  or  other  transfer."  ^  So  the  possessory  right  in  a 
mining  claim  is  subject  to  taxation,  and  is  not  within  the  express  ex- 
emption of  the  act  admitting 'California  into  the  Union,  that  "the 
State  shall  never  lay  any  tax  or  assessment  of  any  description  what- 
ever  upon  the  pnblic  domain.- 

The  title  to  all  land  in  this  country  is  in  the  States,  subject  to  the 
right  of  occupancy  of  the  Indians,  who  have  no  right  to  seU  or  dis- 
pose of  it,  except  by  the  consent  of  the  State  in  wliich  it  is  located. 
The  State  has  the  privilege  of  purchasing  from  the  Indians.  The 
lands  occupied  by  the  Indians  are  not  subject  to  taxation  by  the  State, 
but  where  there  is  a  treaty  by  which  the  Indian  title  is  extinguished, 
and  which  provides  for  their  removal  beyond  the  Mississippi  within 
the  period  at  which  the  purchaser  at  a  tax  sale  would  be  entitled  to 
possession,  the  lands  are  subject  to  taxation."  JN"or  are  these  lands 
subject  to  taxation  for  the  special  purpose  of  surveying  them  and 
opening  roads  through  them ;  and  where  the  Indians,  with  the  con- 
sent of  the  United  States,  have  agreed  to  sell  to  private  individuals, 

1  People  V.  Shearer,  80  Gal.  646 ;  Grand  Gulf  Bailroad  A  B.  Go.  v,  Bryan,  8  Smedes 
&  M.  268.  Parker  v,  Winsen,  5  Kansas,  862,  seems  to  be  to  the  contrary,  but  this  was 
under  a  treaty  with  Indians,  providing  "  none  of  such  lands  shall  be  subject  to  taxation 
until  patents  are  issued  therefor." 

*  People  V.  Shearer,  80  GaL  6i6. 

*  Delanej  v.  Bamett,  4  Gilm.  (Ill)  464,  492;  Pierson  v.  Dayid,  1  Iowa,  28;  Bush  v. 
Marshall,  6  How.  291 ;  ThredgiU  v.  Pintard,  12  How.  86. 

*  State  V.  Mooro,  12  Cal.  66  ;  affi*d  in  People  v.  Frisbie,  81  Id.  146 ;  People  v.  Gohen, 
81  Id.  210 ;  People  v.  Black  Diamond  Go.  87  Id.  64. 

*  Fellows  V,  Deniston,  23  N.  T.  420. 
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and  to  give  possession  within  a  certain  period,  it  is  only  after  the 
lapse  of  such  period  that  they  are  taxable.^  Nor  is  the  principle 
affected  by  the  fact  that  the  primitive  habits  and  customs  of  the  tribe, 
when  in  a  savage  state,  have  been  largely  changed  by  their  intercourse 
with  the  whites,  if  they  still  retain  their  tribal  organization,  which  is 
recognized  by  the  national  government,  as  shown  by  having  its  In- 
dian agent  among  them,  paying  annuities  and  dealing  otherwise  with 
the  "  head  men."  ' 

The  Pacific  Eailroad  Company  claimed  the  benefit  of  the  principle 
of  McCulloch  V.  Maryland,  upon  the  ground  that  the  road  was  con- 
structed under  the  direction  and  authority  of  Congress,  for  the  use 
and  purposes  of  the  United  States,  and  was  part  of  a  system  of  roads 
thus  constructed,  and  that  the  aids  granted  by  Congress  to  the  road 
were  in  exercise  of  its  powers  to  regulate  commerce,  establish  post 
offices  and  post  roads,  to  raise  and  support  armies,  and  to  suppress  in- 
surrection and  invasion.  The  claim  was  not  sustained,  the  court  draw- 
ing the  distinction  between  the  means  employed  by  the  government 
and  the  property  of  agents  employed  by  the  government.  The  in- 
strumentalities created  by  the  government  for  its  purposes  are  ex- 
empt, but  a  corporation  deriving  its  existence  from  State  law,  exer- 
cising its  franchise  under  State  law,  and  holding  its  property  within 
State  jurisdiction,  is  liable  to  State  taxation  for  its  property.  The 
railroad  is  only  an  agent  employed  by  the  government,  which  employ- 
ment entitles  it  to  no  peculiar  privileges  as  to  the  taxation  of  its  prop- 
erty.' The  same  principle  applies  to  a  telegraph  company.  It  is  not 
one  of  the  instrumentalities  of  the  government.^ 


*  The  New  York  Indians,  5  Wall.  761. 

*  The  Kansas  Indians,  6  Wall.  787. 

<  Thomson  v.  Pacific  Aailroad,  9  WaR  579 ;  Railroad  Co.  v.  Peniston,  18  Id.  6, 

*  Western  Union  Telegraph  Co.  v.  City  of  Richmond,  26  Gratt.  1. 


CHAPTEE  VIII. 


EXEMPTIONS  FROM   TAXATION. 


§  70.  General  Rules. — The  class  of  exemptions  which  we  will 
now  examine  arises  from  express  prorisions  of  the  statutes  of  the 
State,  where  the  Constitution  of  the  State  does  not  prohibit  exemp- 
tions. Where  there  is  no  such  prohibition,  it  is  the  peculiar  province 
of  the  legislature  to  determine  what  subjects  shall  bear  the  burden  of 
taxation,  and  what  subjects  shall  be  exempt. 

It  is  the  duty  of  all  citizens  who  enjoy  the  protection  of  a  govern- 
ment, either  in  their  persons  or  property,  to  contribute  to  the  payment 
of  the  expenses  of  the  government  that  affords  this  protection,  and  it 
is  not  to  be  inferred  that  the  legislature  has  discriminated  among  the 
citizens  of  a  State,  and  violated  so  salutary  a  principle.  Exemptions 
from  taxation  are  never  presuined  or  implied^  and  it  is  required  of 
those  who  claim  such  a  privilege  to  show  that  such  was  the  intention 
of  the  legislature,  and  such  intention  must  appear  in  terms  dear  and 
explicit.^  A  statute  imposing  a  tax  on  "  all  corporations  not  paying  a 
tax  upon  dividends  under  existing  laws,"  includes  a  corporation  pay- 
ing a  tax  on  capital  stock  at  a  rate  of  one  and  one-half  mills  for  every 
one  per  cent,  of  dividend ;  the  latter  is  a  tax  measured  iy  divideiids 
only^  not  a  tax  on  the  dividends.'  In  a  State  which  had  a  large  part 
of  its  territory  along  the  Mississippi,  overflown  and  submerged,  an 
act  exempting  from  taxation  for  a  certain  period  submerged  lands, 
was  held  not  to  apply  to  owners  of  town  lots,  but  only  to  those  whose 
farms  or  improvements  were  submerged  and  the  crops  destroyed.' 
The  mayor  and  aldermen  of  Mobile  had  a  charter  for  supplying  the 
city  with  water ;  they  granted  to  Stein  the  sole  right  to  supply  the 
city  with  water  for  twenty  years,  the  works  to  be  erected  at  his  own 
expense  on  a  lot  in  the  dty  to  be  purchased  by  him,  the  city  to  have 


1  State  of  Delaware  v.  Bank  of  Smyrna,  2  Honst.  99-118 ;  The  Delaware  Railroad 
Tax,  18  WaU.  225 ;  Bank  of  Pennsylvania  v,  Com'th,  19  Penn.  St.  144;  Corn'raw.  Brack- 
enridge,  12  Kans.  114;  Erie  R.  R.  Co.  v.  Pennsylvania,  21  Wall.  492;  State  v.  Woodruff, 
37  N.  J.  L.  139 ;  North.  Mo.  R.  R.  v,  McGnire,  20  Wall.  46;  Mayor  of  Macon  v.  Cent  R. 
R.  Co.  60  Ga.  620. 

•  Phoenix  Iron  Co,  v,  Com'th,  59  Penn.  St.  104.  •  Wctlig  v.  Bowman,  47  III  17. 
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free  use  of  water  for  certain  purposes ;  he  had  a  right  to  charge  water 
rates  to  all  persons.  The  city,  by  a  general  ordinance,  imposed  an 
ad  valorem  tax  on  all  real  and  personal  property,  of  four-tenths  of 
one  per  cent.  Stein's  property,  independent  of  the  privilege  of  sup- 
plying the  city  with  water,  was  valued  at  $8,000,  with  it  at  $75,000. 
He  claimed  that  he  should  be  taxed  only  on  $8,000.  The  court  held 
that  the  value  of  property  is  to  be  estimated  with  reference  to  the 
advantages  or  profits  that  may  be  derived  from  it ;  that  an  intangible 
right  or  privilege  attached  to  tangible  property,  must  therefore  be 
considered,  in  estimating  the  value  of  that  with  which  it  is  connected ; 
that  the  right  of  taxation  is  essential  to  all  governments,  as  well  a 
city  with  limited  powers  as  any  other;  and  that  it  is  never  to  be  pre- 
sumed that  this  right  is  abandoned  or  surrendered,  unless  it  clearly 
appears  that  such  was  the  intention.^  But  it  is  said  in  Wisconsin, 
that  the  rule  that  statutes  creating  Qxemptions  are  to  be  strictly  con- 
strued, does  not  apply  where  the  legislature  commutes  the  amount  of 
tax  imposed  in  the  usual  manner  upon  railroads,  for  a  certain  per- 
centage upon  their  annual  income ;  the  percentage  is  regarded  as  a 
fair  equivalqpt  for  the  taxes  relea83d.  The  construction  in  such  a 
case  should  not  be  strict  against  the  company,  nor  liberal  to  the  public, 
but  a  fair  and  liberal  construction  for  the  company.* 

§  71.  CoUegeSj  SeminarieSj  and  Literary  Societies. — A  statute 
which  exempts  "  colleges,  incorporated  academies  and  other  seminaries 
of  learning,"  does  not  include  buildings  erected  and  used  for  private 
unincorporated  seminaries  of  learning.*  So  a  statute  exempting  from 
taxation  any  "  literary  institute"  does  not  include  a  private  boarding 
school,  nor  do  exemptions  of  property  used  for  schools  include  private 
schools.*  Where  the  property  of  literary  institutions,  or  all  their 
property  used  for  literary  purposes,  is  exempt,  and  a  house  is  erected 
on  the  land  of  the  college,  and  occupied  by  one  of  the  professors  of 
the  college,  at  aA  annual  rent,  it  is  subject  to  taxation  ;  but,  it  is  said 
in  one  of  the  cases,  it  would  be  otherwise  if  the  house  was  occupied 
free  of  rent.'  In  New  Jersey,  under  a  statute  exempting  the  proper- 
ty of  "  all  colleges,  academies  and  seminaries  of  learning,"  the  houses 
and  lots  provided  for  the  residence  of  the  president,  professors  and 
stewards  as  part  of  their  compensation  for  official  services,  are  includ- 


1  Stein  V.  City  of  MobUe,  17  Ala.  234. 

•  Milwaukee  R.  R.  Co.  v.  Board.  «kc.  of  Crawford  County,  29  Wis.  lift. 
»  Chegary  v.  The  Mayor,  Ac  of  New  York,  IS  N.  Y.  220. 

•  luflianapoU?  u.  McLean,  1  Ind.  828 ;  Gerke  v.  Purcell,  25  Ohio,  N.  S.  229. 

•  Pierce  v.  Cambridge,  2  Cush.  611  ;  Kendrich  v.  Farquhar,  8  Ohio,  189. 
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ed.  But  a  building  owned  by  the  college,  and  occupied  as  a  grammar 
Bcliool,  by  a  person  who  pays  an  annual  rent  therefor,  is  not  exempt, 
although  it  aids  the  college  incidentally  in  preparing  young  men  for 
the  college.*  An  exemption,  in  general  terms,  of  all  the  property  of 
a  college  or  other  literary  institution,  extends  only  to  the  property  ac- 
tually used  by  the  institution  for  its  legitimate  purposes.  Sometimes 
the  exemption  is  in  express  terms  of  such  property  only  as  is  used  for 
literary  purposes,  but  the  same  rule  has  been  applied,  whether  the 
terms  are  express  or  general.'  The  use  must  be  direct  and  exclusive.' 
The  case  in  4  Zabr.  103,  was  that  of  the  Elizabeth  Library  Associa- 
tion, incorporated  "  to  establish  a  library,  with  a  view  to  advance  the 
interests  of  learning  generally."  A  small  portion  of  the  building  was 
occupied  by  the  association,  and  the  remaining  portions  of  the  build- 
ing were  rented  out  to  different  persons  and  occupied  for  business 
operations;  store-keepers,  secret  societies,  lecturers  and  political  con- 
ventions used  it.  The  charter  of  the  association  exempts  it  from  the 
payment  of  taxes  on  its  property.  The  exemption  applies  only  to 
such  property  as  is  necessary  to  the  purposes  for  which  the  association 
was  created,  and  where  its  funds  are  used  for  speculation  or  a  direct 
profit,  and  not  for  the  specific  purposes  contemplated  by  the  charter, 
such  property  is  liable  to  taxation,  although  the  ultimate  appropria- 
tion of  such  profits  may  be  to  the  object  specified.  So  in  the  case 
from  Ohio,  a  portion  of  the  college  building  was  used  as  a  merchants* 
exchange,  and  other  portions  for  miscellaneous  purposes.  The  fact 
that  the  rents  were  applied  to  college  purposes  did  not  exempt  those 
portions  of  the  building  not  used  exclusively  for  college  purposes.  In 
a  similar  case  in  Michigan,  the  court  say,  only  such  distinct  tenements 
as  are  actually  occupied  by  such  institutions  for  the  purposes  of  their 
creation  are  exempt.  The  proper  mode  of  assessing  such  property  is 
to  deduct  the  value  of  the  part  actually  occupied  by  the  corporation 
from  the  value  of  the  whole  estate,  and  the  society  oi;  college  should 
be  assessed  for  the  value  of  the  rest  of  the  property  thus  ascertained. 
Under  a  statute  in  Massachusetts,  exempting  from  taxation  the  per- 
sonal property  of  literary,  benevolent,  charitable  and  scientific  institu- 
tions, incorporated,  and  real  estate  owned  and  occupied  for  the  pur- 
poses of  such  institutions,  a  farm  and  farming  stock,  owned  by  a 
college,  and  kept  solely  to  supply  board  to  its  students,  at  actual  cost, 


1  state  V.  Robs,  4  Zabr  497. 

*  Cincinnati  College  v.  The  State,  19  Ohio,  110;  Wyman  v.  St.  Louis,  lY  Mo.  886  ; 
Detroit  Young  Men's  Society  9.  Mayor  of  Detroit,  8  Mich.  172 ;  State  v.  Boss,  4  Zabr. 
497 ;  StaU  v.  Elizabeth,  Id.  103. 

>  St.  Mary's  College  v.  Crowl,  10  Kansas,  442. 
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was  held  exempt,  althoagh  a  portion  of  the  land,  being  waste  and 
swampy,  was  not  used  for  any  purpose.*  In  determining  what  real 
estate  is  necessary  for  the  purposes  of  such  institutions,  it  is  not  lim- 
ited to  what  would  appear  to  the  court  to  be  necessary,  but  it  will  ap- 
ply to  all  real  estate  occupied  by  it  or  its  officers,  and  intended  for 
and  appropriated  to  the  purposes  of  the  institution  by  its  officers,  in 
the  absence  of  anything  to  show  an  abuse  of  the  discretion  vested  in 
them  as  its  officers.^  Where  a  statute  exempted  from  taxation  prop- 
erty occupied  for  charitable  purposes,  and  land  was  purchased  for  the 
erection  of  a  hospital,  and  the  parties  were  proceeding  diligently  with 
the  preliminary  measures  necessary  to  the  erection  of  the  buildings,  it 
was  deemed  as  occupied  in  the  sense  of  the  statute,  and  exempt.'  So 
the  exemption  of  houses  of  religious  worship  extends  to  the  land  on 
which  they  are  erected,  and  where  a  religious  society  purchased  a  lot, 
and  devoted  it  in  good  faith  to  the  erection  of  the  church  edifice,  and 
the  work  had  been  begun  by  driving  piles  for  a  foundation,  but  no 
further  progress  had  been  made  when  the  tax  was  assessed,  the  lot 
was  considered  as  exempt.^  Under  a  statute  exempting  land  so  long 
as  it  should  remain  dedicated  for  the  purpose  of  a  cemetery  or  burial 
place  for  the  dead,  a  tract  of  land  intended  for  a  cemetery,  on  which 
trees  and  shrubs  had  been  planted,  and  stone  and  other  material  de- 
posited, for  the  purpose  of  ultimately  preparing  and  ornamenting  the 
cemetery,  but  which  had  not  been  used  for  burials,  or  divided  off  or 
laid  out  into  lots  or  permanent  avenues,  nor  had  any  attempt  been 
made  to  sell  lots  for  burial  purposes,  such  a  tract  was  deemed  not 
dedicated  to  the  purpose  of  a  cemetery  so  as  to  be  exempt.'  A  statute 
exempting  institutions  of  purely  public  charity,  does  not  apply  to 
property  held  by  the  Independent  Order  of  Odd  Fellows.* 

§  72.  Bdigious  AssodaUoiM. — The  exemption  of  the  property  of 
religious  associations  extends  to  all  their  property  used  for  such  pur- 
poses, but  does  not  extend  to  any  part  of  their  property  which  may 
be  used  for  secular  purposes.  Where  a  lot  was  owned  by  a  church, 
and  on  part  of  the  lot  the  church  building  was  erected,  the  remainder 
of  the  lot  being  occupied  by  business  houses  which  were  rented  out, 
the  exemption  applies  only  to  the  part  on  which  the  church  building 


'  WesIeyAn  J^cademy  v.  WUbraham,  99  Mass.  599. 

*  Mass.  Gen.  Hospital  v,  SomeryiUe,  101  Mass.  819. 

*  New  England  Hospital  v,  Boston,  113  Mass.  618. 
^  Trinity  Church  v.  Boston,  118  Mass.  164. 

*  Woodlawn  Cemetery  v.  Everett,  118  Mass.  368. 

'  Morning  Star  Lodge,  No.  26,  <bc.  v.  Hayslip,  64  Mo.  144. 
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is  erected.*  It  is  only  the  property  actually  used  and  occupied  by 
either  religious  or  literary  institutions  that  is  exempt.'  In  Indiana, 
under  a  statute  exempting  "  every  building  erected  for  religious  wor- 
ship, and  the  pews  and  furniture  within  the  same,  and  the  land 
whereon  such  building  is  situate,  not  exceeding  ten  acres,"  a  parson- 
age erected  for  a  pastor's  accommodation  is  not  exempt.'  So,  where 
a  statute  exempts  "  all  houses  of  religious  worship,  and  the  pews  and 
furniture  within  the  same."  The  upper  part  of  a  building  was  used 
for  religious  worship ;  in  the  basement  there  were  stores  which  were 
rented  out ;  the  court  held  the  exemption  did  not  extend  to  the  sep- 
erate  tenements  used  for  secular  purposes.  There  may  be  several  dis- 
tinct tenements  under  the  same  roof,  and  they  are  as  essentially  dis- 
tinct when  one  is  under  the  other,  as  when  one  is  by  the  side  of  the 
other.*  Virginia  imposed  a  tax  of  one  per  cent.  *'  on  all  yearly  in- 
come in  excess  of  $400,  received  in  consideration  of  the  discharge 
of  any  office  or  employment  in  the  service  of  this  commonwealth, 
or  in  the  service  of  any  body  politic  or  corporate,  or  any  partnership 
or  individual."  The  salary  of  a  minister  of  the  Gospel  paid  him  by 
his  congregation  was  not  included  under  this  law ;  the  employment 
referred  to  is  secular  employment.'*  The  term  "  settled  ministers,"  in 
a  statute  exempting  them  from  taxation,  means  one  ordained  over  some 
particular  society,  which  shall  be  entitled  to  his  services  and  bound 
for  his  support.* 

§  73.  Railroads. — Property  sequestered  to  the  public  use  is  ex- 
empt from  taxation,  and  where  the  right  of  eminent  domain  is  allowed 
to  be  used  for  a  corporation,  as  in  the  case  of  canals  and  railroads, 
some  of  the  States  hold  that  all  property  of  such  corporations  used  by 
them,  and  necessary  to  the  proper  working  of  such  roads  or  canals,  is 
exempt  from  taxation  upon  this  principle,  that  it  is  considered  as 
property  appropriated  to  public  use  /  the  property  is  vested  in  the 
corporation,  but  it  is  in  trust  for  the  public ;  they  are  obliged  to  use 
it  for  a  well-defined  public  object.'  The  exemption  in  the  case  last 
cited  was  by  statute,  but  the  reason  given  for  it  is  the  sanie. 

•        ■     ■  l^^— ^M^l^-^— ^^^^^^^^^^^    !■■!  ■■■■■  ■■■■  ■  ■■■»        ^^^^^^^^B^M^^^^M 

>  Orr  V.  Baker,  4  Ind.  86. 

<  Washbum  College  v.  Commissioners,  8  Kansas,  344 ;  Mormon  v.  Larkin,  26  La. 
Ann.  699  ;  Vail  v.  Beach,  10  Kansas,  214. 

«  Methodist  Chnrch  v.  Ellis,  88  Ind.  8  ;  Gerke  ».  Purcell,  26  Ohio,  IS.  S.  229. 

*  Meeting  House  v.  City  of  Lowell,  1  Mete.  538. 

*  Plumer's  Case,  8  Gratt.  616.  •  Buggies  v.  Kimball,  12  Mass.  337. 


'  Meeting  House  v^  City  of  Lowell,  1^  Mete.  538 ;  Worcester  v.  Western  _R.  R.  Co.,  4 
shuj  "  -     -     - 

ampton  IJO.  8  watis   <b    oer^.  ot>»;   i>riug«9  \ju,  v,  rmuoy,  lo  oor^.  cb   ivuwie,  »»a  ;   miu- 

dleourgh  v.  Cheney,  7  Yt  880,  case  of  a  college ;  Vermont  Central  R.  R.  v.  Burlington, 


Id.  664;   Schuylkill  Nav.  Co.  r.  Berks  Co.  11  Penn.  St.  202;  Lehigh  ('oal  Co.  v.  North 
W  "  ~         ~  '  ------- 


ampton  Ct).  8  Watts  <fe  Ser^.  834;  Bridge  Co.  v.  Frailey,  13  Serg.  A  Rawle,_442 ;  Mid- 
dleourgh  «. 
28  Id.  193. 
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This  exemption  of  the  property  of  corporatioDB,  by  reason  of  its 
being  held  in  trust  for  the  public,  does  not  apply  to  the  franchise  of 
the  corporation  nor  the  stock  of  the  shareholders,  except  so  far  as  the 
value  of  the  stock  may  be  reduced  by  the  exempted  property.  It  ex- 
tends only  to  such  property  of  the  corporation  as  is  appurtenant  and 
indispensable  to  the  construction  and  operation  of  the  road  or  canal. 
In  applying  this  rule  to  a  transportation  corporation,  part  canal  and 
part  rail,  reservoirs  for  supplying  the  canal  with  water,  houses  and 
gardens  occupied  by  lock-tenders  and  collectors  along  the  canal  and 
railroad,  engines  and  machinery  for  raising  cars  up  the  planes,  and  the 
engine  houses,  house  and  gardens  occupied  by  engineers  attending  the 
engines,  collectors'  and  engineers'  offices  in  Ilomsdale,  were  exempt ; 
but  buildings  in  Homsdale,  at  the  junction  of  the  canal  and  railroad, 
used  for  receiving  and  transhipping  goods  and  merchandise  to  and 
from  the  canal  and  railroad,  houses  used  as  boarding  houses  for  work- 
men, horses  for  drawing  cars  on  the  railroad,  and  the  bams  and  stables 
used  for  their  accommodation  were  not  exempt.*  In  another  case  the 
bed  of  the  road,  the  water  stations  and  depots,  including,  under  the 
latter,  the  offices,  oil  houses  and  places  to  hold  cars,  are  deemed  to 
come  within  the  rule,  and  as  such  exempt,  while  warehouses,  coal  lots, 
coal  shutes,  machine  shops  and  wood  yards,  are  taxable.' 

Similar  rules  of  construction  are  applied  where  the  property  of 
corporations  is  exempt  from  taxation,  either  in  consideration  of  a 
bonus  paid,  or  a  special  tax  in  lieu  of  all  other  taxes.  The  charter  of 
a  railroad  company  declared  that  "  the  stock,  property  and  eflFects  of 
the  company  shall  be  exempt  from  a1  taxes  levied  by  or  under  au- 
thority of  the  State."  Land  owned  by  the  company  for  purposes  of 
fuel,  or  land  on  which  they  had  erected  buildings  for  those  in  their 
employ,  was  not  exempt.  The  exemption  was  limited  to  the  land  in 
the  six  rods,  lands  for  the  depots,  and  all  structures  thereon  necessary 
for  the  support  and  convenient  use  of  the  road,  and  to  such  land  as 
was  taken  by  the  proceedings  in  ifwitum  and  the  structures  thereon, 
the  property  having  been  taken  against  the  consent  of  the  owner ; 
Hiis  is  held  in  trust  for  the  public,  the  other  is  not.* 

Where  a  charter  of  a  railroad  provides  for  the  payment  of  a  ionics 
for  the  franchise,  and  "  exempts  the  corporation  from  all  further  taxa- 
tion," all  property  necessary  for  the  purposes  of  the  road  is  included 
in  the  exemption ;  but  such  property  as  is  merely  coftvetiient  to  the 
road  in  the  exercise  of  its  privileges,  is  not  exempt.     Houses  and  lots 


• 

'  Com'raof  Wayno  Co.  v,  Delaware  ^Uudson  Canal  Co.  16  Peon.  St  35! 
*  Railroad  Co.  v.  Bei-ks,  6  Peon.  St  70.  *  28  Yt  108. 
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owned  by  a  railroad,  and  let  by  them  to  their  workmen  and  employees, 
not  on  the  strip  of  land  taken  and  held  for  the  purpose  of  construct- 
ing the  road,  are  merely  convenient  and  not  necessary,  and  are  tax- 
able.^ The  court,  in  this  case,  say  that  depots,  cars  and  engine  houses, 
tanks,  repairing  shops,  houses  for  bridge  and  switch  tenders,  coal  and 
wood  yards,  are  necessary  appendages  to  the  operation  of  a  railroad 
and  transportation  company,  and  its  power  to  hold  for  these  purposes 
will  be  implied  without  express  grant  in  its  charter ;  but  lands  for 
dwellings  for  employees  for  car  or  locomotive  factories,  coal  mines 
and  matters  of  that  kind,  are  things  of  conveniencej  a7id  not  of  neces- 
sity? Exempt  property  of  a  company  for  useful  manufactures  does 
not  include  mountain  lands  owned  by  it.  Where  a  railroad  pays  a 
tax  on  its  capital  stock,  and  is  exempted  by  charter  from  further  taxa- 
tion, the  following  property  was  not  included :  a  lot  with  a  barber 
shop  on  it,  a  house  occupied  by  tenants,  a  lot  and  shop  occupied  by  a 
third  party  as  a  foundry,  a  dock  on  the  Passaic  river,  not  in  the  line 
of  the  railroad,  occupied  by  a  freighting  company,  and  a  dock  still 
more  remote,  used  as  a  lumber  yard.'  Where  the  charter  exempted 
the  property  of  a  canal,  "  possessed,  occupied  and  used  by  the  com- 
pany for  the  actual  and  necessary  purposes  of  canal  navigation,"  and 
the  company  owned  a  basin  at  the  end  of  the  canal  on  the  Hudson 
river,  and  pier  lots  reclaimed  from  the  river — the  basin  being  used 
by  the  canal-boats  free  of  charge,  the  lots  being  used  for  storing  coal 
and  other  freight  transported  on  the  canal,  other  freight  being  also 
stored,  but  preference  always  being  given  to  canal  freight,  the  canal- 
boats  lashing  to  the  pier — this  property  was  held  exempt  as  being  in 
the  actual  occupancy  and  use  of  the  company.*  But  real  estate  not 
used  or  occupied  for  the  necessary  purposes  of  a  railroad  company  is 
liable  to  taxation,  notwithstanding  it  pays  a  tax  on  its  capital  stock, 
and  is  exempt  from  all  further  taxation.*^  As  to  the  question  of  actual 
use,  heretofore  discussed,  the  court  say  in  6  Vroom,  that  there  is  a  dis- 
tinction to  be  observed  between  roads  completed  and  not  completed. 
In  the  latter  case  the  exemption  words  must  be  extended  to  property 
not  actually  used  for  other  purposes,  which  has  been  acquired  as  a 
means  of  carrying  into  effect  the  objects  of  the  charter,  and  which  is 
fairly  within  the  plan  upon  which  the  work  is  being  executed,  and 
will  be  necessary  when  its  contemplated  improvements  are  completed. 


>  Stat  •  V.  Mansfield,  8  Zabr.  510. 

*  State  V.  Mansfield,  wupra  ;  State  v.  Blundell,  4  Zabr.  402. 

*  State  ff.  Newark,  2  Dntch.  619. 

*■  State  V.  Betts,  4  Zabr.  666 ;  State  v.  Haight,  36  N.  J.  Law  (6  Yroom).  40. 
»  Stote  V.  Newark,  1  Dutch.  816. 
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A  railroad  paid  a  tax  on  its  capital  'stock,  and  was  exempt  from 
all  further  taxation.  The  road  was  not  completed,  but  boats  were 
used  at  its  terminus  to  ferry  passengers  and  merchandise  across  the 
Hudson  river  to  New  York.  Held,  that  the  boats  were  not  liable  to 
taxation  ;  they  were  a  part  of  the  property  of  the  company  represent- 
ed by  the  capital  stock.*  Property  necessary  to  accomplish  the  ends 
for  which  a  railroad  was  incorporated  is  exempt,  where  the  road  pays 
a  specfied  tax,  and  its  charter  provides  that  no  other  tax  shall  be  im- 
posed ;  and  such  an  exemption  extends  to  a  tract  of  gravel  land  pur- 
chased to  provide  materials  for  the  repair  of  their  road,  and  to  a 
branch  road  connecting  the  gravel  beds  with  the  main  road,'  also  to 
materials  necessary  for  purposes  of  laying,  building  and  sustaining 
the  road.'  The  court  in  the  case  in  6  Vroom,  537,  criticises  the 
opinion  in  State  v,  Mansfield,*  as  to  the  meaning  of  the  word  *'  neces- 
sary,^^ Baying  it  is  not  to  be  contradistinguished  from  the  word  con- 
venienty  that  it  does  not  mean  indispensable^  out  embraces  all  things 
suitable  and  proper  for  carrying  into  execution  the  powers  granted, 
and  approves  the  definitions  of  the  word  in  McCuUoch  v.  Maryland.' 
Where  a  company  was  chartered  to  manufacture  nails  and  cotton  and 
woolen  cloth,  with  an  exemption  from  taxation  for  ten  years,  of  all 
buildings,  machinery  and  capital  employed,  a  store  of  goods  such  as 
are  usually  sold  in  the  country,  owned  by  this  company,  was  held 
liable  to  taxation,  this  being  a  diversion  of  the  capital  of  the  company 
from  the  purposes  for  which  the  charter  and  exemption  were  granted.* 
Where  a  tax  was  imposed  on  railroads  of  one-quarter  of  one  per  cent, 
on  the  market  value  of  their  capital  stock,  &c.,  this  tax  ^'  to  take  the 
place  of  all  other  taxes  on  railroad  property  and  franchises  within 
this  State,"  property  of  a  company  not  used  by  it  was  declared  ex- 
empt, upon  the  principle  that  statutes  should  always  be  so  construed 
as  to  avoid  double  taxation,  if  possible.''  A  statute  imposed  a  tax  on 
a  railroad  company  of  one  per  cent,  on  the  cost  of  the  road,  "  in  lieu  of 
all  other  taxes  to  be  imposed  within  the  State."  The  company  owned 
lands  granted  to  aid  in  the  building  of  the  road,  which  were  mort- 
gaged and  were  being  sold,  to  pay  oflE  the  debt  of  the  compaiiy.  Such 
lands  do  not  come  within  the  exemption.    It  has  no  reference  to 

'  State  ex  rel.  N.  J.  R.  R.  A  Transportation  Co.  v.  Haigbt,  84  N.  J.  Law  (6  Vroom), 
819. 

'  State  ex  rel  N.  J.  R.  R.  d  Transportation  Co   v,  Hancock,  85  N.  J.  Law  (6  Vroom), 
637  ;  reVg  s.  c.  38  N.  J.  Law  (4  Vroom),  816. 

'  Bibb  Co.  V.  Cent  R.  R.  <fc  Bankmg  Co.  40  Ga.  646. 

*  8  Zabr.  610  *  4  Wheat.  414  (Cond.  U.  S.  426.) 

*  The  Soubegan  Nail,  Cotton  and  Woolen  Factory  v.  McConihe,  7  N.  H.  309. 
^  Osborne  r.  N.  Y.  4  N.  H.  R.  R.  Co.  40  Conn.  491. 


140  THE  LAW  OF  TAXATION.  [CH.   Till. 

lands  not  used,  or  necessary  iti  operating  the  road.*  Such  an  exemp- 
tion extends  to  warehouses  necessary  to  be  used  by  a  railroad  for  stor- 
ing grain  received  to  be  transported,  or  which  has  been  transported 
and  is  held  for  transhipment  to  some  other  carrier,  but  it  does  not 
extend  to  grain  elevators,  which  are  used  after  the  relation  of  the 
railroad  as  a  common  carrier  has  ceased  in  reference  to  the  grain 
transported.  The  test  applied  in  this  case  was  that  mentioned  at  the 
beginning  of  this  section,  that  •  e  land  for  the  warehouse  could  be 
condemned  under  the  power  of  eminent  domain,  while  for  the  land 
on  which  the  elevators  stood  this  power  could  not  be  exercised.* 

§  74.  Of  Corporations, — In  Connecticut,  by  statute,  ''  the  real 
estate  of  corporations  above  what  may  be  required  and  used  by  them 
for  the  transaction  of  their  appropriate  business,"  is  taxable  in  the 
towns  in  which  it  is  situated.  A  company  had  such  wharves  and 
docks  as  would  accommodate  its  business  when  most  abundant  and 
pressing ;  they  were  not  at  all  times  in  use  by  the  company  ;  to  some 
extent  they  were  used  by  vessels  with  freight,  not  intended  for  the 
railroad  company,  and  in  which  it  had  no  interest,  and  for  which  it 
charged  wharfage ;  but  such  use  was  at  times  when  they  were  not 
needed  by  the  company  for  its  own  freight,  and  in  subordination  to 
the  use  of  the  company.  The  court  held  that  such  use  did  not  render 
the  property  taxable  as  above  what  was  needed  for  the  appropriate 
business  of  the  company.^  The  same  company  was  authorized  to  run 
a  line  of  steamboats  in  connection  with  its  road.  Instead  of  doing 
this,  it  made  an  arrangement  with  a  steamboat  company  to  run  its 
boats  from  their  wharves,  freight  being  way-billed  through  and  di- 
vided in  certain  proportions.  It  was  claimed  that  the  whole  wharf 
property  of  the  company  was  liable  to  be  taxed.  The  court  was  in- 
clined to  think  that  this  was  an  indirect  mode  of  exercising  the  right 
conferred  by  the  charter,  but  held  that  if  the  premises  used  by  the 
steamboat  company  were  liable,  it  did  not  render  the  whole  wharf 
property  liable  to  local  taxation  under  the  statute. 

An  interesting  question  arising  in  the  exemption  of  corporations 
from  taxation  is,  whether  corporations  fulfilling  the  objects  of  their 
erection  may  embark  in  other  undertakings,  however  various,  if  the 
object  be  to  increase  the  profits  of  the  corporation.  The  English 
courts  hold  that  they  cannot ;    that  contracts  as  to  such  matters  are 


»  Tuctep  V.  Ferguson,  22  WaU.  627. 

«  Milwaukee  «fec.  R.  R.  Co.  v.  Milwaukee,  34  Wis,  271. 

8  Osborne  v.  New  York  &  New  Ilavcu  R.  R.  Co.  40  Conn.  498. 
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ultra  viresj  and  cannot  be  enforced.*  The  rule  in  New  Jersey  is  that 
whatever  is  not  expressly  granted,  or  necessarily  implied,  is  impliedly 
forbidden,  and  exemptions  do  not  apply  to  property  used  in  such  en- 
terprises beyond  the  scope  of  their  chartered  powers.'  A  hotel  on 
the  line  of  a  railroad  has  been  claimed  as  exempt,  on  the  ground  that 
it  was  a  proper  appurtenance  to  the  road  for  the  accommodation  of  its 
passengers.  The  claim  was  not  allowed  in  that  case,  but  the  court 
say  that  there  are  circumstances  in  which  a  hotel  might  not  only  be 
convenient,  but  necessary  to  the  purposes  of  the  road,  as  for  example 
on  the  Pacific  road  passing  through  the  American  Desert ;  here  a 
hotel  owned  by  the  company,  and  operated  for  its  benefit,  would  come 
fairly  within  the  rule.'  We  have  heretofore  seen  that  some  of  the 
States  exempt  the  property  of  railroads  from  taxation  because  of  its 
public  character.  On  the  same  principle  many  of  the  States  hold 
that  property  of  the  State  is  not  liable  to  taxation,  nor  is  property  of 
a  municipal  corporation  liable  to  taxation  for  municipal  purposes.^ 
Land  purchased  by  a  county,  to  protect  itself  on  a  judgment  in  its 
favor,  is  devoted  to  the  public  use^  in  the  sense  of  the  statute,  and 
exempt  from  all  taxes." 

§  75.  jSfunieipal  Corporations. — Upon  the  plainest  principles  of 
political  economy,  no  burden  should  be  laid  on  the  property  of  the 
State  or  any  of  its  subdivisions,  as  the  tax  is  for  the  support  of  the 
government ;  a  tax  on  the  property  of  the  government  gives  it  no 
additional  revenue ;  it  takes  what  it  had  before,  its  own  revenue. 
Consequently  no  court  in  construing  a  tax  law  will  so  construe  it  as 
to  make  it  apply  to  the  property  of  the  State  or  any  of  its  subdi- 
visions, but  the  State  in  its  want  of  wisdom  may  enact  such  laws,  and 
if  plain  in  their  intent,  such  laws  would  be  valid.  It  is  evident, 
therefore,  upon  the  principles  just  enunciated,  that  the  exemption  of 
public  property  from  taxation,  is  a  question  simply  of  policy.*  As  to 
the  property  of  a  municipal  corporation,  which  is  not  held  for  public 
use,  but  which  is  held  for  profit  or  sale,  perhaps  such  property  may 
be  liable  to  taxation  for  State  purposes.  Many  of  the  courts  hold 
that  municipal  corporations  have  a  dual  nature,  one  for  public  uses, 
or  governmental  purposes,  the  other  of  a  private  nature,  similar  to 
that  of  all  individuals  or  private  corporations,  and  that  property  held 
in  the  first  character  is  not  liable  to  be  seized  in  execution  for  a  debt 


1  The  East  Anglian  Railway  Co.  v.  The  Eastern  Coonties  Railway  Co.  78  Eng.  C.  L. 
R.  775 ;  The  Mayor,  <fcc.  of  Norwieh  v.  The  Norfolk  Railway  Co.  82  Id.  896. 

'  State  V.  Elizabeth,  4  Zabr.  108.  *  Guthrie  v,  Carroll,  84  Iowa,  108. 

*■  Low  V.  Lewis,  46  Cat.  649  ;  Doyle  v,  Austin,  47  Id.  858. 

*  Gibson  tr.  Howe,  87  Iowa,  168.  *  Higgins  v.  City  of  Chicago  18  HI.  276. 
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of  the  corporation,  while  property  held  in  the  latter  may.^  Where  a 
statute  exempted  "  all  real  estate  of  a  city  held  for  purposes  connected 
with  the  works  for  supplying  the  city  with  water,"  real  estate  ac- 
quired under  this  statute,  for  the  purpose  of  constructing  water-works 
for  the  city,  although  not  in  actual  use  for  purpose  of  water  supply, 
was  exempt,  provided  it  was  held  in  good  faith,  as  being  reasonably 
necessary  to  carry  into  effect  the  purposes  of  the  act,  and  not  for  pur- 
poses of  speculation  or  as  a  matter  of  mere  incidental  convenience.* 
An  exemption  of  a  corporation  from  all  farther  tax,  in  consideration 
of  the  payment  of  a  special  tax,  extends  not  only  to  the  property  of 
the  corporation,  but  to  the  stock  of  the  corporation  in  the  hands  of  its 
stockholders ;  the  stock  represents  and  is  the  title  to  the  property  of 
the  corporation.'  The  converse  of  the  proposition  is  equally  true ; 
an  exemption  of  the  stock  of  a  corporation  extends  to  all  the  property 
of  the  corporation.  Capital  stock  exists  only  nominally ;  the  money 
or  the  property  it  represents  is  the  tangible  reality.  If  the  stock  and 
the  property  it  represents  are  both  taxed,  such  taxation  is  double,  and 
it  will  never  be  presumed  that  the  legislature  intended  such  taxation 
unless  it  appears  by  dear  and  express  words.*  Where  the  charter  of 
a  railroad  provided  that  "  the  property  of  said  company  and  the  shares 
therein  shall  be  exempt  from  any  public  charge  or  tax  whatsoever," 
it  was  held  that  this  exemption  extended  not  only  to  the  shares  and 
the  ordinary  property  of  the  company,  but  also  to  the  franchise  of 
the  company,  and  that  a  tax  imposed  upon  the  franchise  was  void. 
The  franchise  of  a  railroad  is  the  privilege  of  running  it  and  taking 
fare  and  freight ;  this  is  property  of  a  valuable  kind,  and  comes 
within  the  terms  of  the  exemption.*  The  line  of  railroad  between 
Baltimore  and  Philadelphia  originally  belonged  to  several  distinct 
corporations  chartered  by  the  States  of  Maryland,  Delaware  and 
Pennsylvania;  these  were  consolidated  into  one  company,  vested 
with  "  all  the  powers,  privileges  and  advantages  then  belonging  to 
the  former  corporations."  One  of  the  original  corporations  was  ex- 
empt from  certain  taxes,  and  the  new  company  claimed  this  exemp- 
tion as  one  of  the  privileges  acquired  by  it.     But  the  court  held  that 


1  Sed^iclc's  Const  <fc  Stat.  Law,  2d  ed.  p.  682  d.;  Darlington  v.  Mayor  of  New  York, 
81  N.  T.  192,  198. 

'  State  V.  Gaffhey,  84  N.  J.  Law  (6  Vroom),  181-188. 

*  State  V.  Brannin,  8  Zabr.  464;  State  v.  Powers,  4  Id.  400;  Bibb  Co.  v.  Cent.  R.  B. 
A  Banking  Co.  40  6a.  646. 

«  Hannibfll  A  St.  Jos.  R.  R.  Co.  v.  Shncklett,  80  Mo.  680 ;  Mayor,  <kc.  of  Baltimore 
V.  Bait  <k  Ohio  R.  R.  Co.  6  Gill,  288.  See  an  exemption  of  capital  stock  applied  to  a 
future  increase  of  stock,  in  State  v.  Norwich  die  Worcester  R.  R.  Co.  80  Conn.  290. 

»  Wilmington  Railroad  Co.  v.  Reid,  18  Wall.  264. 
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the  priyilegefl  of  the  original  corporations  enjoyed  by  the  new  com- 
pany were  to  the  extent  of  the  road  to  which  these  privileges  applied 
before  the  cession,  and  that  it  was  to  stand  in  their  place  and  enjoy 
the  powers  they  had  severally  enjoyed  in  the  portions  of  the  road 
which  they  had  owned  respectively.*  So  where  a  railroad  which  is 
granted  an  exemption  from  taxation  for  a  limited  period  is  consolidat- 
ed with  another  road,  which  becomes  invested  with  all  its  property, 
rights  and  privileges,  and  the  latter  road  before  the  cession  had  in  its 
charter  a  perpetual  exemption  from  taxation,  it  was  held  that  the  limi- 
tation to  the  exemption  of  the  first  road  accompanied  its  property,  and 
the  perpetual  exemption  of  the  second  road  did  not  attach  to  it  with- 
out express  words,  or  necessary  intendment  to  that  effect.*  But  where 
a  railroad  was  by  its  charter,  in  1855,  exempt  from  '^  all  taxation  dur- 
ing the  continuance  of  the  present  chaiter  of  the  said  company,"  a 
railroad  company  which  had  been  chartered  in  1849,  but  had  not  built 
its  road,  was,  in  1863,  consolidated  with  the  first  road  by  an  act  which 
provided  that  '^  all  the  powers,  rights  and  privileges  granted  by  the 
charter  of  the  first  road  are  granted  to  the  second  road,"  it  was  held 
that  the  property  of  the  second  was  made  by  the  act  of  1863  exempt 
from  taxation.'  This  case  was  not  a  consolidation  of  roads,  each  of 
which  had  certain  property  and  privileges  attached  thereto  which  passed 
to  the  new  company,  but  it  was  an  amendment  of  the  charter  of  a  road, 
by  Testing  in  it  the  powers  and  privileges  granted  to  another  road, 
where  neither  of  the  roads  had  been  built,  and  may  come  within  the 
proviso  to  the  previous  cases,  of  a  grant  of  the  privilege  of  exemption 
by  express  words  or  necessary  intendment. 

The  principle  which  is  universally  applied  in  the  construction  of 
statutes,  to  ascertain  if  possible  the  intention  of  the  legislature,  solves 
many  of  the  questions  relating  to  exemptions.  The  legislature,  in 
chartering  a  railroad,  imposed  a  specific  tax  in  lieu  of  all  other  taxes, 
reserving  the  right  to  alter  or  repeal  the  charter.  Subsequently,  by 
the  act  of  1862,  all  corporations,  except  those  which  ^^  by  virtue  of  an 
irrepealable  contract  in  their  charters,  or  other  contracts  with  the 
State  are  expressly  exempt  from  taxation,"  were  to  be  assessed  as  other 
corporations  and  individuals.  The  railroad  claimed  to  be  exempt,  but 
was  held  liable ;  the  words  or  other  contracti  with  the  Statej  do  not 


>  Fbiladelphift  &  Wilmington  R.  R.  Co.  v,  Maryland,  10  How.  876  (Oond.  U.  S.  426); 
Mioot  V.  PhUadelphifl,  Wilmington  &  Baltimore  R.  R.  Go.  2  Abb.  Cir.  Ct  R.  328. 

*  Tomlinson  tr.  Branch,  15  Wall  460.  The  principle  that  each  corporation  retains, 
after  consolidation,  the  priyilegea  which  it  had  before,  and  no  more,  is  well  settled. 
Cent.  (fee.  R.  R.  Co.  v.  Georgia,  22  Wall.  666 ;  Branch  v.  City  of  Charleston,  22  Wall 
677 :  EvansTiUe,  Ac.  R.  R.  Co.  v.  Commonwealth,  9  Bush,  438. 

*  Humphrey  v.  Pegues,  16  Wall.  244. 
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refer  to  contracts  which  are  repealable,  and  there  can  be  no  irrepeal- 
able  contract  in  a  charter  subject  to  alteration  and  amendment.^  In 
1866,  the  tax  law  was  amended  so  as  to  read  '^  except  banking  institu- 
tions, and  except  those  which  by  virtue  of  any  contract  in  their  char- 
ters^ or  other  contracts  with  this  State^  are  expressly  exempted  from 
taxation."  The  same  railroad  under  this  act  claimed  exemption  under 
their  charter,  and  it  was  held  that  the  specified  mode  of  taxation  in 
the  charter  was  in  lieu  of  all  other  taxes.^  Beasley,  J. :  "  In  strictness 
the  defendants  have  no  contracts  with  the  State  exempting  them  from 
taxation,  but  the  question  is  one  of  intention.  Under  the  act  of  1862, 
it  was  held  in  State  v.  Miller,  that  those  exempt  were  those  only  who 
held  irrepealable  contracts ;  the  legislature,  in  the  act  of  1866,  leaves 
out  the  word  ^  irrepealable^  showing  an  intention  to  extend  the  ex- 
emption." A  corporation  with  an  irrepealable  charter  containing  an 
exemption  from  taxation  may  consent  to  other  taxation,  or  a  different 
mode  of  taxation,  without  impairing  the  original  exemption.' 

§  76.  When  Exemption  extends  to  County  and  City  Taxation. — 

The  question  arises  frequently  whether  an  exemption  from  taxation 
in  the  charter  extends  to  city  and  county  taxation,  or  only  to  taxation 
for  State  revenue.  Where  by  its  charter  a  corporation  pays  a  specific 
tax,  with  provision  that  no  further  tax  shall  be  imposed  on  the  said 
company,  or  that  all  its  property  shall  be  exempt  from  taxation,  it 
cannot  be  taxed  by  either  cities  or  counties  for  its  property.*  The 
charter  of  a  railroad  provided  that  "  no  tax  by  or  under  authority  of 
this  State  shall  be  imposed  upon  any  property  purchased,  held  or 
owned  by  said  company  for  the  purposes  of  their  charter,  except  the 
one  and  one-half  per  centum  on  the  cost  of  the  road  required  to  be 
paid  in  lieu  of  all  other  taxes."  The  road  owned  a  parcel  of  land 
adjacent  to  the  depot  grounds  of  the  company  at  Hoboken,  which 
was  purchased  to  obtain  increased  accommodations  for  their  passen- 
gers and  for  coal.  The  tract  had  been  reclaimed  from  overflow,  and 
the  part  reclaimed  and  capable  of  use  was  for  tracks  and  slidings  and 
other  purposes  connected  with  the  business  of  the  company.  These 
lands  were  held  exempt  from  taxation  by  the  city  in  which  they  were 
located.*    On  the  other  hand,  where  the  charter  provides  for  a  report 


'  State  V.  Miller,  30  K.  J.  Law  (1  Yroom),  868  ;  affi'd  io  State  v.  Mayor  of  Jersey 
City,  81  Id.  566. 

•  Douglass  tr.  The  State,  84  N.  J.  Law  (6  Vroom),  485. 
«  State  V.  Com'rs  of  R.  R.  Taxation,  87  N.  J.  Law,  240. 

^  Gardner  v.  The  State,  1  Zabr.  567 :  Farmers'  Bank  v.  Commonwealth,  t  Bnah  (Ky.) 
127. 

^  State  ex  rd.  Morris  &  Essex  R.  R.  Co.  v,  Haight,  86  N.  J.  Law  (6  Vroom).  40. 
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to  the  auditor  of  the  State  of  the  amount  of  business  done,  upon 
which  a  tax  of  a  certain  per  centum  is  to  be  paid  to  the  State,  and  the 
road  is  exempt  from  taxation  for  five  years,  it  was  held  not  to  apply 
to  county  taxes,  upon  the  well-recognized  principle  that  exemption 
cannot  be  implied,  but  must  be  express,  and  upon  a  consideration 
deemed  to  be  a  part  of  the  value  of  the  grant  or  charter.^  The  intent 
must  be  clear  to  exempt  from  county  or  city  taxation  as  distinct  from 
State  taxation.*  So,  when  a  tax  law  required  railroads  to  make  re- 
ports to  the  auditor,  and  pay  a  certain  amount  for  every  passenger 
transported,  with  this  proviso :  "  Every  railroad  paying  such  tax  shall 
not  be  assessed  with  any  tax  on  its  lands,  buildings  or  equipments." 
The  city  of  Alexandria  claimed  the  right  to  tax  a  road  which  had 
complied  with  this  provision  for  its  real  estate  in  the  city  and  its  roll- 
ing stock.  It  was  held  liable  to  the  tax  ;  it  was  said  that  the  inten- 
tion of  the  legislature  was  merely  to  substitute  the  new  mode  of  taxa- 
tion, regulated  by  the  number  of  passengers,  in  lieu  of  the  old  mode 
of  taxation,  and  not  to  exempt  the  road  from  anything  except  the  old 
tax  for  which  this  was  a  substitute.  K  the  intention  were  to  exempt 
from  taxation  entirely,  it  must  be  shown  by  plain  words,  not  by  pre- 
sumption.* 

1  State  V.  DuUe,  48  Mo.  282;  ai&*d  Liooberger  v.  Rouse,  4S  Id.  67. 

»  The  Pacific  R.  R.  v.  Cass  Co.  63  Mo.  26;  s.  c.  Bailej  v.  Magoire,  22  WaU.  215 ;  City 
of  Dubuque  v,  Ul.  Cent.  R.  R.  Co.  89  Iowa,  56. 

*  Orange  <fe  A.  R.  R.  Co.  v.  City  Council  of  A.  17  Gratt.  1Y6 ;  Humphrey  v.  City  of 
Korfolk,  25  Gratt.  97 ;  The  Western  Union  Telegraph  Co.  v.  City  of  Richmond,  26  Gratt.  1. 
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CHAPTER  IX. 

LICENSE  TAX— TAX  ON  CIVIL  PRIVILEGES  AND  INCOME. 

§  Y7.  Nature  of  the  License  Tax. — Customs  are  taxes  laid  upon 
the  importation  and  exportation  of  merchandise  ;  au  excise  tax  is  the 
opposite  of  this — it  is  an  inland  imposition  on  the  consumption,  gene- 
rally placed  upon  it  in  the  hands  of  the  retail  dealer.^  This  tax  is 
levied  almost  universally  in  this  country  in  the  form  of  a  license  tax. 
A  license  is  required  not  only  under  the  taxing  power  of  the  State, 
but  also  under  the  police  power  of  the  State. 

The  latter  is  the  sovereign  power  of  the  State  to  govern  men  and 
things  within  the  limits  of  its  territory  for  the  good  of  the  State. 
For  this  purpose  it  may  make,  ordain,  and  establish  all  kinds  of  laws, 
rules,  and  regulations  as  to  the  manner  in  which  persons  may  conduct 
themselves  or  use  their  property,  and  as  to  the  manner  in  which 
various  trades,  pursuits,  and  avocations  may  be  conducted.^  The  ob- 
ject of  these  laws  being  to  enforce  in  a  specific  mode,  upon  aU  resi- 
dents in  the  State,  in  the  exercise  of  their  rights  both  of  person  and 
property,  the  observance  of  the  maxim.  Sic  utere  ttto  ut  alienum  non 
loeda^.  The  laws  of  health  and  inspection,  laws  regulating  the  sale 
of  intoxicating  drinks,  the  exhibitions  of  amusements,  markets, 
weights  and  measures,  the  occupations  of  auctioneers  and  commission 
merchants,  public  conveyances,  hacks  and  drays,  are  examples  of  the 
exercise  of  the  police  power. 

The  breach  of  these  laws  is  punished  by  pecuniary  penalties  im- 
posed, and  sometimes  by  forfeiture  of  the  property  used.  As  to 
occupations,  a  license  or  permit  to  engage  in  the  specified  calling  is 
required,  and  a  fee  is  required  to  be  paid  to  the  oflicers  issuing  the 
license  as  a  condition  precedent  to  the  exercise  of  its  privileges. 
When  the  amount  of  the  fee  is  only  such  as  would  probably  cover 
the  expense  of  enforcing  the  regulations  of  the  State  as  to  the  par- 
ticular calling,  it  is  under  the  police  power,  but  when  the  fee  is 


'  Blackstone,  Sharswood's  od.  vol.  1,  p.  818. 

*  Taney,  J.,  License  Cases,  5  WaU.  462 ;  Commonwealth  v,  Alger,  7  Gush.  85 ;  tksoley 
on  Const.  Lim.  66,  69. 
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larger  than  is  necessary  for  such  purpose,  and  is  exacted  with  refer- 
ence to  revenue,  the  license  is  issued  under  the  taxing  power  of  the 
State. 

This  is  a  most  convenient  mode  of  taxation,  and  is  recognized  in 
the  Constitutions  of  most  of  the  States,  where  it  is  contrasted  with 
the  property  tax,  in  those  provisions  which  limit  the  power  of  the 
State  to  tax  property  otherwise  than  by  a  uniform  system  and  accord- 
ing to  value.  But  whether  mentioned  in  the  Constitution  or  not,  the 
provisions  as  to  equality  and  uniformity  do  not  apply  to  taxes  on 
licenses ;  only  one  of  the  States  holds  a  different  doctrine.  What 
occupations  may  be  taxed  by  requiring  a  license  has  not  been  deter- 
mined with  any  degree  of  certainty.  Almost  every  occupation  has 
been  the  subject  of  this  tax,  and  in  a  recenf  case,  where  the  Consti- 
tution in  express  terms  provided  for  a  license  tax  on  commission  mer- 
chants, peddlers,  &c.,  and  all  other  business  which  cannot  be  reached 
by  the  ad  valorem  system,  it  was  held  that  a  tax  might  be  imposed 
on  all  merchants.^  It  was  claimed,  in  a  case  in  Arkansas,  that  every 
person  had  a  right  to  pursue  any  occupation  he  thought  proper,  sub- 
ject only  to  such  regulations  by  the  State  as  would  protect  the  rights 
of  others,  and  that  the  exercise  of  this  right  was  not  subject  to  taxa- 
tion except  by  express  provision  of  the  Constitution.  The  court  held 
in  that  case  that  the  privileges  which  were  the  subject  of  taxation 
were  such  as  were  not  possessed  by  all  the  citizens  of  the  State, 
but  such  as  were  created  by  the  legislative  will,  such  as  banking, 
ferries,  roads,  &q?  A  different  view  is  taken  in  Tennessee  of  the 
word  privileges  used  in  the  Constitution.  A  license  tax  was  imposed 
on  the  privilege  of  standing  stallions  and  jacks,  and  it  was  claimed 
that  such  an  avocation  was  not  a  privilege,  but  a  matter  of  right  to 
every  one.  The  court  held  that  as  to  such  avocations,  when  prohib- 
ited by  law,  the  license  or  permission  to  pursue  them  became  a  priv- 
ilege and  the  subject  of  the  taxing  power  of  the  legislature.'*  A 
privilege  is  defined  in  this  State  to  be  the  exercise  of  an  occupation 
or  business  which  requires  a  license  from  some  proper  authority  desig- 
nated by  a  general  law,  and  not  open  to  all,  or  any  one  without  a 
license.* 

In  Massachusetts,  under  a  provision  of  its  Constitution  allowing 
"  the  imposition  of  reasonable  duties  and  excises  upon  any  produce, 
goods,  wares,  merchandise,  and  commodities  whatsoever,  brought  into. 


'  Commonwealth  v.  Moore  <fr  Goodson,  25  Gratt.  951. 

'  Ante,  §  65,  and  aathorities.  •  Mabry  v.  Farrer,  1 1  Humph.  (Tenn.)  94. 

^  State  V,  Schlier,  8  Heisk  (Tenn.)  278;  4  Sneed  (Tenn.)  193,  258. 
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produced,  manufactured,  or  being  within  the  State,"  the  word  "com- 
modities" has  always  been  applied  to  the  privilege  of  conducting 
particular  branches  of  business  or  employment,  as  the  business  of  auc- 
tioneer, tavern-keeper,  &c.^  These  cases  apply  to  the  license  tax,  as 
it  refers  to  the  privileges  treated  of  in  the  Constitution  of  the  State ; 
where  the  Constitution  is  silent  on  the  subject,  the  right  of  the  State 
to  exact  from  its  citizens  a  tax  regulated  by  the  avocations  they 
pursue  cannot  be  questioned ;  the  mode  of  levying  the  tax  and  the  sub- 
jects of  the  tax  are  particularly  within  the  province  of  the  legislature.^ 

§  78.  License  not  a  ConWact. — The  question  whether  the  amount 
required  to  be  paid  for  a  license  is  a  tax,  or  is  paid  under  the  police 
power,  generally  ai*ises  under  the  charters  of  cities,  where  there  is  a 
doubt  as  to  the  grant  of  the  power  to  tax  under  the  charter,  but 
where  the  grant  of  the  police  power  is  undoubted,  and  it  is  sought  to 
justify  the  exaction  under  that  power.'  As  to  the  State,  when  there 
is  no  constitutional  limitation  on  the  subject,  its  power  is  the  same  in 
each  ;  it  is  the  exercise  of  the  sovereign  power  of  the  State  for  the 
good  of  its  people,  and  they  are  the  exclusive  judges  as  to  whether 
the  mode  adopted  is  the  proper  one  to  attain  that  end,  always  subject 
to  the  proviso  that  no  private  rights  secured  by  express  constitutional 
provisions,  other  than  those  relating  to  taxation,  are  violated.  A 
license  is  a  personal  privilege.*  It  is  not  a  contract ;  it  is  what  its 
name  purports,  the  written  evidence  of  the  permission  of  the  State 
granted  to  one  of  its  citizens  to  engage  in  a  particular  calling  or  avo- 
cation. The  tax  paid  is  not  regarded  as  the  consideration  which 
moves  the  granting  of  the  privilege,  but  as  one  of  the  conditions  at- 
tached to  the  exercise  of  the  privilege,  a  condition  whicli  must  be 
complied  with  to  entitle  the  party  to  enjoy  the  privilege  at  all.  This 
permission  may  be  revoked,  annulled  or  amended  at  the  pleasure  of 
the  legislature.  In  the  State  of  New  York  the  defendants  had  license 
to  sell  liquors  under  the  excise  act  of  1857,  which  continued  in  force 
until  fifty  days  after  the  third  Tuesday  in  May,  1866.  The  act  of 
1866  created  a  metropolitan  district  and  board  of  excise,  and  required 


^  Portland  Bank  t;.  Apthorp,  12  Masa.  262;  City  of  Boston  tf.  SchaflFer,  9  Pick.  415. 

«  Dnrach's  Appeal,  62  Penn.  St.  491 ;  Soc.  for  Savings  ».  Coite,  6  WaU.  606,  607 ; 
Clifford,  J.,  Id.  626,  638. 

»  Mayor  v.  Second  Avenue  R.  R.  Co.  82  N.  Y.  261 ;  Ash  v.  People,  11  Mich.  347.  This 
subject  is  treated  of  in  Chapter  XIX,  §  132, /xMt 

^  1  Ilening  <b  Munford,  389.  A  license  as  a  peddler  must  be  obtained  by  the  person 
using  it ;  a  principal  cannot  take  out  such  license  and  allow  his  agent  to  use  it.  Temple 
V.  Summet,  51  Miss.  13.  On  the  other  hand,  a  license  to  a  sanlple  merchant,  where  the 
statute  declares  it  shaU  be  a  personal  privilege  and  not  transferable,  was  allowed  to  be 
used  by  the  agent  conducting  the  business  for  the  principal  Myerdock*s  Case,  26 
Gratt.  988. 
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a  license  to  be  taken  from  this  board  before  the  expiration  of  the 
period  fixed  for  the  termination  of  the  license  issued  under  the  act  of 
1857.  The  defendants  sold  liquor  under  the  first  license  after  the  act 
of  1866  went  into  effect,  and  were  held  liable  for  the  penalties  im- 
posed by  the  act.  The  court  in  that  case  say  of  licenses,  that  they 
are  mere  permits  to  do  what  otherwise  would  be  an  offense  against  a 
general  law.*  Where  the  council  of  a  city  by  their  charter  were 
authorized  to  grant  licenses  for  the  sale  of  liquors  at  inns,  and  had 
also  full  authority  to  levy  taxes,  by  an  ordinance  passed  in  April, 
licenses  were  issued  to  certain  parties  to  take  effect  on  the  1st  of  May 
following.  Before  the  1st  of  May,  by  another  ordinance,  the  licenses 
granted  were  revoked,  and  licenses  were  authorized  to  be  issued  to 
those  parties  upon  the  payment  of  a  different  tax  from  that  imposed 
under  the  first  ordinance.  The  action  of  the  council  was  sustained.* 
So  where  a  license  to  sell  liquors  is  granted  for  one  year,  and  subse- 
quently the  sale  of  all  liquors  is  prohibited  in  the  State,  the  license  is 
annulled.®  Although  liquors,  the  sale  of  which  is  prohibited,  cannot 
be  taken  in  execution,  they  are  subject  to  taxation  as  property.^  If 
the  authorities  intrusted  with  the  issuing  of  licenses  to  dealers  in 
liquors  should  mistake  their  powers  and  refuse  to  license  any  one, 
this  does  not  authorize  persons  to  sell  without  a  license.*  In  many  of 
the  cases,  although  a  tax  is  imposed,  the  question  is  treated,  in  the 
opinion  of  the  court,  as  one  merely  of  police  regulation,  for  where 
the  tax  is  imposed  by  the  State,  which  possesses  both  of  these  powers 
in  their  fullest  extent,  the  cases  might  be  treated  under  either  aspect, 
as  exercises  of  the  power  of  taxation,  or  the  police  power.  As  a 
further  illustration  of  the  principle  that  the  license  has  none  of  the  char- 
acteristics of  a  contract,  when  the  payment  of  the  tax  is  made  a  condi- 
tion precedent  of  the  exercise  of  the  privilege  of  conducting  a  specific 
calling,  and  where  both  the  State  and  a  city  or  a  county  levy  this  tax 
under  these  circumstances,  the  party  cannot  demand  his  license  upon 
the  payment  of  the  State  tax,  but  must  pay  both  State  and  city  tax  ; 
he  must  comply  with  all  the  terms  prescribed  both  by  State  and  city 
to  entitle  him  to  pursue  his  calling.*  And  where  the  statute  requires 
a  party  desiring  to  engage  in  the  business  of  a  distiller  to  apply  to  the 


*  Metropolitan  Board  of  Excise  v.  Barrie,  34  N.  Y.  667 :  DuracVs  Appeal,  62  Penn. 
St.  491  ;  Simmons  v.  State,  12  Mo.  268;  Drysdale  v.  Pradet,  45  Miss.  445;  People  v. 
Com'rs  of  Police,  69  N.  Y.  92. 

'  Sights  V.  Yarnalls,  12  Gratt.  292.  •  Adams  v.  Hackett,  6  Gray,  697. 

*  Dunbar  v.  Board  of  Aldermen  of  Boston,  101  Mass.  817 ;  distinguished  from  Ingalla 
«.  Baker,  13  Allen,  449. 

^  Commonwealth  v.  Blackington,  24  Hck  852. 

*  Sights  V.  Yarnalls,  12  Gratt.  292 ;  Myers  v,  Spencer,  49  Mo.  842. 
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assessor  of  his  district  to  assess  the  tax,  who  is  to  give  him  a  certifi- 
cate of  the  amount  assessed,  which  is  to  be  produced  to  the  collector, 
who  is  to  receive  the  taxes  assessed,  and  grant  a  receipt  therefor 
written  upon  the  certificate,  which  certificate  and  receipt  constitute 
his  license  to  prosecute  the  business  of  distiller,  the  court  say  :  "  It  is 
his  duty  to  pay  the  tax  for  the  privilege  before  he  exercises  it." 
"Where  the  statute  authorized  the  arrest  of  any  party  engaged  in 
distilling  who  should  fail  to  pay  the  tax,  if  the  collector  should 
be  unable  to  find  sufficient  personal  property  to  satisfy  the  taxes  so 
assessed,  the  collector  levied  upon  personal  property  of  the  party,  and 
left  it  in  his  possession.  On  the  day  appointed  for  the  sale,  the  col- 
lector found  the  property  in  possession  of  a  United  States  revenue 
officer,  who  claimed  it  under  a  levy  for  a  tax  due  from  the  party  to 
the  United  States  government  for  distilling,  the  levy  having  been 
made  subsequent  to  that  of  the  State  collector.  The  property  was 
sold  and  was  only  sufficient  to  pay  the  tax  due  to  the  United  States. 
The  party  was  arrested,  and  it  was  held  that  he  was  legally  in  custody, 
and  that  the  statute  did  not  violate  the  provision  of  the  bill  of  rights 
of  Virginia,  that  no  man  shall  "  be  deprived  of  his  liberty,  except  by 
the  law  of  the  land  or  the  judgment  of  his  peers."  ^ 

§  79.  License  Tax  on  Foreign  Corporations. — As  we  have  seen 
heretofore,  the  provisions  as  to  equality  and  uniformity  of  taxation  do 
not  apply  to  corporations  of  other  States.  The  doctrine  on  the  subject 
is,  that  foreign  corporations  necessarily  can  do  no  act  beyond  the  limits 
of  the  sovereignty  creating  them,  and  that  the  power  of  the  State 
creating  them  does  not  extend  beyond  its  own  territory.  When  they 
exercise  the  powers  conferred  by  their  charter  in  other  States,  they 
do  so  by  the  permission  of  those  States ;  and  as  they  can  act  only  by 
the  permission  of  the  State,  the  State  may  prescribe  the  terms  on 
which  they  may  exercise  their  chartered  powers.^  These  foreign  cor- 
porations, whether  chartered  by  foreign  countries  or  other  States  of 
the  Union,  are  not  entitled  to  claim  the  benefit  of  that  clause  of  the 
Constitution  of  the  United  States  which  secures  to  the  citizens  of  each 
State  all  the  privileges  and  immunities  of  the  citizens  of  the  several 
States.  Corporations  are  not  citizens  in  the  sense  of  thfe  Constitution, 
except  for  the  purpose  of  giving  jurisdiction  to  the  court.®  The 
limit  to  the  tax  imposed  on  these  corporations  is  the  discretion  of  the 


^  Commonwealth  v.  Byrne,  20  Gratt.  165,  198. 

«  Bank  of  Augnsta  v.  Earle,  13  Peters,  519 ;  8  WaU.  168  :  10  Wall.  410,  666,  678 ;  100 
Mass.  631 ;  Slaughter's  Case,  13  Gratt.  767  ;  48  111.  172;  Commonweallh  v.  Milton,  12 
B.  Monr.  212 ;  Tatem  v,  Wright,  3  Zabr.  429 ;  Western  Union  Tel.  Co.  v.  Lieb,  76  III.  172. 

'  Ante,  §  66,  and  authorities  cited. 
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legislature,  where  there  is  no  express  constitutional  limitation  on  the 
subject  of  taxation.  This  view,  which  is  the  undoubted  current  of 
authority,  is  ably  combated  by  Justice  Beasley,  as  follows :  "  It  would 
seem  to  be  clear  that  a  State  cannot  tax,  for  the  purpose  of  revenue, 
a  foreign  corporation  in  a  mode  different  in  principle  from  that  in 
which  she  can  tax  one  of  her  own  domestic  corporations.  It  is  not 
denied  that  the  corporate  existence  of  a  company  is  recognized,  not  by 
right  but  of  grace,  in  foreign  jurisdictions,  nor  that  each  government 
has  the  competence  to  refuse  to  recognize  such  existence,  except  on 
its  own  conditions.  The  principle  is  universally  acknowledged ;  hence 
laws  requiring  insurance  companies  and  other  foreign  corporations  to 
file  bonds  and  submit  to  other  exactions  as  a  prerequisite  to  their  ad- 
mission in  an  incorporated  capacity  into  the  State.  Such  laws,  when 
rightfully  made,  are  evidently  mere  police  regulations,  designed  to 
protect  the  citizens  of  the  State  in  which  they  are  enacted  from  loss 
or  imposition,  and  on  this  ground  their  legality  cannot  be  drawn  in 
question.  But  a  tax  law,  having  revenue  for  its  object,  is  based  upon 
a  principle  entirely  different.  The  right  to  tax  for  revenue  is  the 
right  of  the  government  to  take  so  much  of  the  property  of  the  per- 
son or  company  on  whom  the  tax  falls  as  such  government  may  deem 
necessary  for  its  public  wants.  The  act  of  taking  the  property,  there- 
fore, must  of  necessity  be  an  acknowledgment  of  the  legal  status  of 
the  person  or  company  whose  property  is  taken.  To  assert  that  the 
company  whose  property  is  thus  taken  has  no  right  but  such  as  the 
government  taking  chooses  to  confer,  is  to  assert  that  such  company  has 
no  title  to  its  property  but  such  as  may  be  conceded  to  it  by  the  tax- 
ing power.  It  seems  to  be  utterly  inconsistent  with  legal  principles 
which  have  always  been  deemed  axiomatic,  to  hold  that  a  govern- 
ment can  recognize  the  legal  existence  of  a  foreign  corporation  for 
the  purpose  of  taxation,  and  at  the  same  time  deny  such  existence 
for  the  purpose  of  depriving  it  of  those  rights  which  belong  to  every 
individual  or  company  known  to  the  law.  Such  a  doctrine  would 
obviously  offer  the  entire  property  of  foreign  corporations  as  a  prize 
to  the  rapacity  of  any  State  in  whose  territories  it  might  be,  or  over 
which  it  might  happen  to  be  carried."  On  the  same  principle,  the 
general  government  might  seize  the  property  of  all  foreign  corpora- 
tions.^ It  is  apparent  that  this  able  argument  in  favor  of  the  equality 
of  taxation  of  foreign  and  domestic  corporations,  while  it  shows  the 
injustice  of  discriminating  in  such  tax,  does  not  point  out  what  pro- 
visions of  the  Constitution  of  the  State  are  violated.     While  it  may 


>  Erie  RaUvfay  v.  State,  31  N.  J.  Law  (2  Vroom),  643. 
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be  true,  as  a  matter  of  principle,  that  taxation  should  be  laid  for  the 
purpose  of  revenue  by  an  equal  and  uniform  mode,  yet  what  shall  be 
the  subjects  of  taxation,  the  mode  and  the  rate  are  in  the  discretion 
of  the  legislature,  in  the  absence  of  express  constitutional  limitation 
on  the  subject  of  taxation,  a  discretion  which  has  no  limitation  except 
that  its  exercise  shall  not  abridge  any  of  the  private  rights  of  person 
or  property  secured  by  the  Constitution.^ 

§  80.  What  Occupations  may  he  Licensed^  and  how  the  Tax  may 
he  Regulated. — Any  occupation  may  be  licensed,  and  the  person  pur- 
suing it  required  to  pay  a  tax,  but  a  question  often  arises  as  to  what 
occupations  are  included  by  a  particular  tax  law.  A  law  imposing  a 
tax  on  certain  specified  occupations,  and  "  on  other  employments," 
includes  lawyers.*  And  where  the  Constitution  allows  the  legislature 
to  tax  "  property,  merchants,  peddlers  and  privileges,"  a  license 
granted  to  a  wholesale  grocer  upon  the  payment  of  a  tax  is  included 
in  privileges.^  Where  a  tax  law  provided  that  "  any  person,  firm, 
company  or  corporation  who  desires  to  engage  in,  or  carry  on,  any 
business  or  profession  hereafter  named,  shall  pay  to  the  treasurer," 
&c.,  it  was  held  that  each  member  of  a  law  firm  must  take  out  a 
license  under  this  act.* 

The  legislature  of  Maryland  imposed  a  license  tax  upon  "  persons 
keeping  or  exhibiting  for  use  a  bilHard  table  or  tables."  A  club 
owned  and  kept  a  billiard  table,  at  which  members  and  strangers  in- 
troduced by  members  only  could  play  at  a  charge  of  &/^  cents  a  game, 
to  be  paid  by  the  mepaber  only,  which  charge  was  insufficient  to  de- 
fray the  expenses.  The  club  was  held  liable  for  the  tax,  the  court 
saying  it  is  in  the  power  of  the  State  to  tax  the  amusements  of  the 
people,  either  for  the  purpose  of  revenue  or  as  a  police  regulation.' 
On  the  other  hand,  where  a  hotel  keeper  had  a  billiard  table,  kept  for 
the  amusement  of  his  boarders,  free  of  charge,  the  person  giving  at- 
tention to  the  table  while  others  were  amusing  themselves  was  held 
not  to  be  such  a  person  as  is  contemplated  by  the  Constitution,  which 
authorizes  the  taxing  of  persons  "  pursuing  any  occupation,  trade  or 
profession ; "  the  occupation  intended,  like  the  trade  or  profession, 
must  be  for  profit.®  In  Pennsylvania,  under  a  statute  imposing  a 
license  tax  "  on  all  dealers  in  domestic  goods,  wares  and  merchandise, 
and  on  every  person  who  keeps  a  store  or  warehouse  for  purpose  of 

*  See  ante,  Chapters  I  and  II. 

»  State  V,  Waples,  12  La.  Ann.  843 ;  State  v.  Fellows,  Id.  844. 

«  French  v.  Baker,  4  Sneed  (Tenn.)  193.  *  Jones  «.  Page,  44  Ala.  657. 

*  Gerraania  v.  The  State,  7  Md.  1 ;  Sears  et  al.  v.  West,  1  Murphey  (N.  C.)  291. 

*  Tarde  v.  Bausemon,  81  Texas,  877. 
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Belling  goods,  &c.,  where  he  is  concerned  in  their  manufacture,"  the 
owner  of  a  mill,  near  Keading,  who  purchased  grain,  as  well  as  raised 
it  on  his  farm,  and  retailed  the  flour  at  his  mill,  and  hauled  it  to  Head- 
ing and  other  places  for  sale,  was  held  liable  to  the  license  tax.*  In 
the  same  State,  under  a  similar  act  to  impose  a  license  tax  upon  ^^  all 
dealers  in  American  goods,  wares  and  merchandise,  and  upon  all  per- 
sons concerned  in  the  manufacture  of  such  goods,  wares  and  mer- 
chandise who  shall  ]ceep  a  Bt07*e  for  the  sale  of  them,  except  mechanics 
who  shall  keep  a  store  or  warehouse  at  their  own  shop  or  manufactory 
for  the  purpose  of  vending  their  own  manufactures  exclusively,"  the 
defendants  were  held  not  liable  to  the  tax  under  the  following  state 
of  facts :  They  were  manufacturers  of  locomotives,  tenders  and  com- 
ponent parts  thereof.  No  engines  were  built  to  be  exposed  for  sale, 
all  being  intended  to  supply  orders  received  therefor,  and  none  were 
offered  for  sale  in  the  market  unless  companies  which  had  ordered 
locomotives  failed  to  pay  for  them  when  finished.*  Black,  J. :  "A 
dealer  in  the  popular,  and  therefore  statutory  sense,  is  not  one  who 
buys  to  keep,  or  makes  to  sell,  but  one  who  buys  to  sell  again.  lie 
stands  intermediately  between  the  producer  and  the  consumer,  and 
depends  for  his  profit,  not  upon  the  labor  he  bestows  on  his  commodi- 
ties, but  upon  the  skill  and  foresight  with  which  he  watches  the 
markets.  A  man  who  makes  his  locomotives  is  a  mechanic."  When 
the  legislature  gave  authority  to  the  city  of  Boston  to  regulate  certain 
employments  or  avocations,  an  ordinance  requiring  a  license  to  run  a 
hack  from  the  center  of  Boston  to  the  center  of  Roxbury,  and  the 
payment  of  a  fee  therefor,  was  thought  to  be  an  exercise  of  extrar 
territorial  power.^  But  in  California,  a  stage  company  carrying  pas- 
sengers to  and  from  Sacramento  City  was  held  liable  to  a  license  tax 
by  the  city.*  "  The  mere  fact  that  the  business  of  carrying  passengers 
is  not  within  the  municipal  limits  does  not  make  the  receiving  and 
discharging  of  them  and  contracting  for  them  less  a  business  in  the 
city."  A  license  tax  on  bakers  may  be  regulated  by  the  weight  of 
their  bread,**  or  on  auctioneers  by  the  amount  of  their  monthly  sales.* 
A  discrimination  in  a  license  tax  between  different  localities  of  a  city, 
according  to  the  supposed  advantages  they  may  present  for  the  busi- 
ness for  which  a  license  is  sought,  but  making  no  distinction  as  to 


*  Berks  Co.  v.  Bestolet,  18  Penn.  St.  fi22. 

*  Norris  Bros.  v.  Commonwealth,  27  Pem.  St.  494. 
'  Commonwealth  v.  Stoddard,  2  Cush.  562. 

*  City  of  Sacramento  v.  California  Stage  Co.  12  Cal.  185. 

*  The  Mayor  v,  Yaille,  8  Ala.  137. 

*  People  V.  Colman  4  CaL  46 ;  Sacramento  v,  Crocker,  16  Cal  119. 
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persons,  is  a  valid  exercise  of  the  taxing  power ;  while  an  ordinance 
delegating  to  the  city  treasurer  the  power  to  fix  the  amount  of  license 
in  each  case  as  it  arises  would  be  invalid.^  The  fact  that  property 
used  in  a  particular  calling  is  taxed  as  property  ad  valorem^  or  that 
the  income  received  therefrom  is  taxed  as  income,  does  not  interfere 
at  all  with  the  right  to  impose  a  license  tax  on  the  calling  or  pursuit.* 
The  Constitution  of  Georgia  provides  that  "  taxation  on  property 
shall  be  ad  valorem  only,  and  uniform  on  all  species  of  property." 
A  tax  of  one  dollar  on  each  and  every  horse  or  mule  offered  and  sold 
within  the  city,  by  or  belonging  to  a  horse  or  mule  driver,  was  held 
not  a  license  tax,  but  a  tax  on  property,  and  void,  because  not  uni- 
form.' The  sixth  article  of  the  same  Constitution  devotes  to  school 
purposes  "  a  special  tax  on  shows  and  exhibitions,  and  on  the  sale  .of 
spirituous  and  malt  liquors,  which  the  General  Assembly  is  hereby 
authorized  to  assess."  A  tax  was  laid  on  the  sale  of  whisky,  brandy, 
&c.,  in  quantities  less  than  thirty  gallons.  This  tax  was  held  valid, 
although  not  ad  valorem  nor  uniform.  It  was  laid  under  article  6, 
which  was  a  special  grant  of  taxing  power  not  limited  as  to  the  mode. 
If  it  was  not  intended  to  be  ad  valorem^  there  was  no  necessity  of 
the  special  grant.* 

In  Virginia  the  law  .  imposed  a  tax  on  commission  merchants, 
tobacco  auctioneers  and  storagers ;  each  business  was  described  and  a 
specific  license  tax  imposed  on  each.  Holland  took  out  a  license  as  a 
siorager  and  also  as  tobacco  auctioneer.  He  received  tobacco  from 
the  grower  on  consignment,  stored  it,  sold  it  at  auction,  made  advances 
to  the  owner,  charged  him  storage,  an  auction  fee  and  a  commission 
on  the  amount  of  sales,  independent  of  his  charge  as  auctioneer,  and 
accounted  with  the  consignor  for  the  balance.  It  was  held  that  he  was 
bound  to  take  out  license  as  a  commission  merchant  also  and  pay  the 
tax  assessed  thereon.^  An  opera  company  is  not  liable  to  be  taxed 
under  an  act  imposing  a  tax  on  theaters.®  The  license  tax  is  not 
included  under  the  head  of  a  poll-tax.'  The  license  tax  imposed  by 
the  federal  government  on  avocations  does  not  affect  the  right  of  the 
State  to  tax  the  same  pursuits,  or  to  modify,  control,  or  prohibit  them 
altogether.  The  license  of  the  federal  government  is  a  mere  receipt 
for  taxes;  it  confers  no  authority  to  prosecute  the  pursuit;  that 


»  East  St.  Louis  v,  Wehrung,  46  111.  892. 

«  LoDt's  Case,  6  Greenl.  (Me.)  412;   Lewellen  v.  Lockhart,  21  Gratt  5Y0;    State  v. 
Stephens,  4  Texas,  137 ;  Drexel  v,  OommoD wealth,  46  Penn.  St.  31. 

8  Livingston  v.  aty  of  Albany,  41  Ga.  21.  *  Kenny  v.  Harwell,  42  Ga.  416. 

*  Keal  V.  Commonwealth,  21  Gratt.  411. 

•  Rolan  V.  Kleber,  1  Pittsburgh  (Penn.)  Rep.  68.  ■>  3  How.  «fe  McHen.  169. 


§  81.]  LICENSE  TAX.  155 

authority  is  derived  from  the  State,  which  under  the  police  power, 
reguktes  the  pursuits  of  its  people  as  it  sees  proper.^  And  where  an 
act  of  Congress  undertook  to  regulate  the  sale  of  naphtha  and  illumi- 
nating oils,  and  made  the  violation  of  the  regulations  a  misdemeanor, 
it  was  said  to  be  a  mere  police  regulation,  which  could  liave  no 
constitutional  operation  within  the  limits  of  the  States,  and  was  only 
effective  where  the  legislative  authority  of  Congress  excludes  all  State 
legislation,  as  in  the  District  of  Columbia.'  A  State  may  impose  a 
license  tax  on  exchange  and  money  brokers,  even  where  their  business 
is  confined  to  foreign  bills  of  exchange,  and  such  a  tax  does  not 
conflict  with  the  power  of  Congress  to  regulate  commerce.' 

§  81.  Succession  or  Collateral  Inheritance  Tax. — The  right  to 
take  property  by  devise  or  descent  is  not  a  natural  right ;  it  is  a 
creature  of  the  law ;  but  for  the  regulations  prescribed  by  States,  upon 
the  death  of  the  owner,  his  dominion  and  control  over  his  property 
would  cease.    In  most  countries,  the  owner  is  allowed  by  will,  exe- 
cuted in  a  prescribed  form,  to  direct  what  persons  shall  succeed  him 
in  the  ownership  of  his  property,  and  should  he  fail  to  make  this  dis- 
position, the  law  directs  what  kindred  shall  succeed.     The  taking 
property  by  devise  or  descent,  being  a  privilege  accorded  by  the  State 
to  certain  persons,  the  State  may  prescribe  the  terms  of  the  taking. 
The  amount  paid  for  this  privilege  is  called  a  succession  tax,  or  a  col- 
lateral inheritance  tax,  as  the  person  taking  is  a  lineal  descendant  of 
the  testator  or  intestate  or  of  the  collateral  kindred.     This  form  of  tax 
was  in  use  among  the  Komans  in  the  days  of  Augustus,  and  is  used  at 
the  present  day  in  this  country,  both  by  the  State  and  federal  govern- 
ments.    This  tax,  like  the  tax  on  licenses,  on  deeds,  suits  and  notarial 
seals,  is  not  affected  by  the  provision  that  taxation  shall  be  equal  and 
uniform  and  ad  valorem.^    It  may  be  a  specified  tax,  or  it  may  be, 
and  generally  is,  regulated  by  the  value  of  the  property  which  is  de- 
vised or  descends.     A  certain  per  centum  on  the  value  of  the  prop- 
erty is  levied,  increasing  in  a  uniform  scale,  as  the  degree  of  kindred 
is  removed  from  the  decedent.     The  tax  is  still  a  tax  on  the  privilege, 
and  not  a  tax  on  the  property  in  consequence  of  its  being  imposed  in 
the  form  of  a  percentage  on  the  value  of  the  property .°     Such  tax, 
vhen  imposed  on  aliens  and  not  on  citizens,  violates  no  provision  of 


*  License  Tax  Cases,  6  Wall.  462  ;  Pervear  v.  Commonwealth,  lb.  475. 

«  United  States  v.  De  Witt,  9  Wall.  41. 

«  Nathan  v,  Louisiana,  8  How.  73,   80.     See  Woodruff  v.  Parham,  8  WaU.  128,  and 
Hinson  v.  Lott,  Id.  148,  as  to  discrimination  against  citizens  of  other  States. 

*  Eyre  ».  Jacob,  14  Gratt.  422-431. 

*  14  Gratt.  428;  PuUen  v.  Wake  Co.  66  N.  C.  361. 
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the  Constitution  of  the  United  States.^  It  is  a  tax  which  vests  im- 
mediately upon  the  death  of  the  owner  of  the  property,  and  if  the  law 
imposing  the  tax  should  he  repealed  before  its  collection,  but  after 
the  death  of  the  owner,  the  right  of  the  State  to  collect  it  cannot  be 
resisted.^  But,  on  the  other  hand,  if  the  law  imposing  the  tax  is 
passed  after  the  death  of  the  owner,  but  before  the  parties  entitled 
have  received  the  property,  the  tax  cannot  be  collected ;  when  the 
property  vested  in  the  heirs  or  devisees  at  the  death  of  the  owner,  it 
was  not  subject  to  any  tax ;  they  took  at  that  time ;  the  civil  privilege 
was  exercised  by  vesting  of  title  in  them  at  that  time.*  On  the  same 
principle,  where,  by  a  treaty  made  between  the  United  States  and 
France,  iu  1853,  by  which  Frenchmen  were  placed,  as  regards  prop- 
erty, upon  the  same  footing  as  citizens  of  the  United  States  as  to 
rights  of  property  and  taxes  thereon  ;  a  person  died  in  1848 ;  at  that 
time  in  Louisiana  a  tax  of  ten  per  cent,  was  imposed  on  the  value  of 
all  property  inherited  in  that  State  by  any  person  not  domiciled  there, 
and  not  being  a  citizen  of  any  State  or  territory  of  the  United  States ; 
the  brother  of  the  decedent,  a  French  subject  residing  in  France,  w^as 
held  liable  to  the  tax.  The  property  vested  in  him  in  1848,  upon  the 
death  of  his  brother,  who  resided  in  Louisiana,  and  the  tax  vested  at 
the  same  time,  which  the  treaty  did  not  divest.*  It  is  a  sound  rule  of 
construction  never  to  consider  laws  as  applicable  to  cases  which  arose 
previous  to  their  passage,  unless  the  legislature  have,  in  express  terms, 
declared  such  to  be  their  intention.  So  where  a  person  died  unmar- 
ried and  without  lawful  issue,  but  having  collateral  heirs  and  an  ille- 
gitimate son,  who  was  legitimized  by  an  act  of  the  legislature  giving 
to  him  all  the  benefits  and  rights  of  a  child  bom  in  lawful  wedlock, 
and  the  act  was  not  approved  so  as  to  become  a  law  until  the  day  after 
the  death  of  the  decedent,  it  was  held  that  the  right  of  the  State  to 
the  collateral  inheritance  tax  had  vested,  and  was  not  divested  by  the 
act.°  Where  the  situs  of  the  property  and  that  of  the  decedent  and 
heirs  or  devisees  is  the  same,  there  can  be  no  question  of  the  authority 
to  impose  the  tax,  but  wliere  the  situs  of  these  is  different,  it  is  often 
questionable  as  to  the  authority  of  the  respective  States  to  impose  the 
tax.  The  State  where  decedent  is  domiciled  may  impose  the  tax  upon 
all  personal  property  situate  within  its  limits,  or  wbich  can  only  be 


'  Mager  v,  Grimer,  8  How.  491. 

'  Armand'e  Heirs  v.  His  Exrs.  3  La.  R.  S3;  Quenart's  Heirs  v.  Canenge,  Tb.  561. 

'Succession  of  Oyon,  6  Rob.  (La.)  504;  Succession  of  Blaochard,  17  La.  Add.  392; 
Succession  of  Dtifour,  18  La.  Ann.  392. 

4  Provost  V.  Greneaux,  19  How.  1 ;  Succession  of  Deyrund,  9  Rob.  (La. )  858. 

^  Galbraiths  tf.  Commonwealtb,  14  Peno.  St.  258. 
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reduced  to  possession  through  its  courts,  though  the  evidence  of  it 
may  be  in  another  jurisdiction.  The  State  which  is  not  the  domicile 
of  the  decedent  may  impose  the  tax  as  to  all  chattels  in  its  limits,  on 
all  negotiable  instruments  in  its  limits,  and  all  debts  which  can  only 
be  collected  through  its  courts.^  In  Pennsylvania  the  tax  was  im- 
posed on  all  estates,  real  and  personal  and  mixed,  of  every  kind  what- 
soever, passing  from  any  person  who  may  die  seized  or  possessed  of 
such  estate  being  within  this  commonwealth.  S.,  a  native  of  New 
Jersey,  afterwards  domiciled  in  Philadelphia,  and  at  the  time  of  his 
death  domiciled  in  Paris,  bequeathed  30,000  francs  to  one  Briel,  a  na- 
tive and  resident  of  France.  The  executor  resided  in  Philadelphia 
and  took  out  letters  there.  The  estate  consisted  of  a  bond  secured  by 
mortgage  on  property  in  Philadelphia,  bills  and  notes  of  persons  re- 
siding there,  and  stock  in  Pennsylvania  and  New  Jersey  corporations. 
The  estate  was  held  liable  to  the  collateral  inheritance  tax,  the  court 
seeming  to  rely  upon  the  words  of  the  statute :  "  It  is  not  the  person, 
but  the  estate  within  this  commonwealth  on  which  the  tax  is  levied."  * 
A  testator  bequeathed  certain  legacies,  and  gave  the  residue  of  his  es- 
tate to  collaterals.  He  resided  in  Pennsylvania,  and  owned  real  estate 
in  Minnesota.  His  executors,  under  authority  conferred  upon  them, 
sold  the  lands  and  mixed  the  proceeds  with  other  funds  of  the  estate. 
The  personal  estate  was  sufficient  to  pay  the  debts  and  pecuniary  leg- 
acies. The  tax  was  claimed  on  proceeds  of  the  sale  of  the  land  in 
Minnesota.  It  was  held  not  liable.'*  Sharswood,  J. :  "  The  test  is  to 
consider  the  nature  of  the  thing  devised  or  descended,  and  to  ascer- 
tain its  condition  at  the  time  of  its  passing  from  the  person  who  died 
seized  or  possessed  thereof  at  the  time  of  his  death."  This  land  was 
in  Minnesota,  and  passed  directly  to  the  devisees,  and  vested  in  them 
in  fee  upon  the  death  of  the  testator ;  its  conversion  did  not  change 
its  character  as  to  the  tax.  Where  property  is  devised  by  will  to  one 
person,  with  power  to  appoint  in  favor  of  others,  in  determining 
whether  the  property  is  subject  to  a  collateral  inheritance  tax,  in  the 
hands  of  the  appointees,  we  look  to  the  relation  which  they  sustain  to 
the  testator,  and  not  to  the  appointor.  A  testator  devised  his  estate 
in  trust  for  his  daughter,  for  and  during  her  natural  life,  and  at  her 
death  to  such  person  as  she  should  appoint ;  she  appointed  in  favor  of 
her  brothers  and  sisters.  They  were  held  not  liable  to  the  tax  ;  they 
did  not  take  under  her  will ;  she  only  designated  those  who  took  un- 


^  AnU,  %%  45,  46,  and  aDthorities  cited. 
'  Commonwealth  v.  Smith,  6  Penn.  St.  142. 
»  Drayton's  Appeal,  61  Ponn.  St.  172. 
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der  her  father's  will.^    So  where  A.  McDonald,  domiciled  in  Mary- 
land, bequeathed  the  interest  on  $20,000  to  his  sister  M.  McDonald, 
during  her  life,  with  power  of  appointment  by  will  as  to  one-half ;  M. 
McDonald,  domiciled  in  Pennsylvania,  by  will  appointed  in  favor  of 
S.  DufEeld,  her  sister,  resident  in  Pennsylvania,  and  directed  the  ex- 
ecutors of  her  brother  to  pay  the  amount ;  it  was  held  that  S.  DuflSeld 
took  under  the  will  of  her  brother,  and  not  under  that  of  her  sister. 
The  fund  was  in  Maryland  at  the  first  testator's  death ;  it  was  not  an 
estate  of  which  any  one  was  seized  or  possessed  in  the  State  of  Penn- 
sylvania.   The  court  in  this  case  repudiated  the  doctrine  of  the  En- 
glish courts,  that  such  an  estate  would  be  liable  in  eqidty  to  the  cred- 
itors of  the  appointors  as  against  the  appointee.^    And  where  a  testa- 
tor in  his  lifetime  executed  a  deed  for  land  to  his  nephew,  and  re- 
tained possession  of  it  for  a  while,  and  then  delivered  the  deed  to  a 
third  person  to  be  delivered  to  his  nephew  when  called  for,  and  it  was 
not  called  for  until  after  the  testator's  death,  and  in  his  will  he  de- 
vised the  same  land  to  his  nephew,  stating  that  he  had  directed  it  to 
be  conveyed  to  him,  but  to  make  it  certain  and  effectual  he  made  the 
devise,  the  court  held  that  this  was  such  a  transmission  and  delivery 
of  the  title  of  the  land  in  the  lifetime  of  the  testator  that  it  was  not 
subject  to  the  collateral  inheritance  tax.'^    But  a  bond  due  to  the  tes- 
tator, and  devised  to  A.,  upon  the  condition  that  A.  makes  no  charge 
for  board  or  services  rendered,  and  which  the  executora  are  directed 
to  cancel,  is  liable  to  the  collateral  inheritance  tax ;  the  conditions  are 
not  such  as  to  constitute  it  the  payment  of  a  debt.*    The  appraise- 
ment of  the  estate  is  conclusive  as  to  the  value  or  amount  upon  which 
the  tax  is  placed.*    The  tax  is  paid  upon  the  balance  of  the  estate 
upon  the  audit  of  the  personal  representative,   after  payment  of 
charges  of  administration  and*  debts ;  this  balance  is  theoretically  in 
cash.     The  tax  is  not  upon  the  specific  articles  of  which  the  estate  is 
composed  ;  it  is  on  the  estate  of  the  decedent.     Such  a  tax  is  valid  if 
a  part  or  the  whole  of  the  estate  should  be  in  United  States  bonds ; 
it  is  not  a  tax  on  the  bonds,  but  upon  the  civil  privilege  of  succeeding 
to  the  estate.*    This  tax  on  the  succession  is  sometimes  made  in  the 
form  of  a  tax  on  the  admission  of  the  will  to  probate,  or  qualification 
of  the  administrator  where  there  is  no  will,  when  it  is  called  a  probate 


*  CommoD wealth  «.  Williams,  13  Penn.  St.  29. 
'  Commonwealth  v.  Duffield,  12  Penn.  St.  277. 
»  Stinger  v.  Commonwealth,  26  Penn.  St.  422. 

*  Tyron's  Appeal.  10  Penn.  St.  220. 

*  Stinger  v.  Commonwealth,  26  Penn.  St.  422. 

*  Strode  v.  Commonwealth,  52  Penn.  St.  181,  189. 
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tax.^  Sometimes  both  are  imposed ;  a  tax  on  the  privilege  of  pro- 
bate, to  be  paid  as  a  condition  of  exercising  the  right  of  personal  rep- 
resentative, and  also  a  tax  on  the  amount  of  property  passing  to  col- 
lateral kindred.*  When  the  statute  makes  no  express  provision  on  the 
subject,  the  succession  tax  on  the  collateral  inheritance  is  payable 
when  settlement  is  made  with  the  legatees,  although  the  estate  has 
not  been  fully  administered.^  By  express  provision  of  statute,  the 
United  States  succession  tax  is  to  be  paid  at  the  time  the  successor  be- 
comes entitled  in  possession  to  his  succession,  or  to  the  receipt  of  the 
income  and  profits  thereof,  and  is  to  be  paid  by  the  executor,  trustee, 
or  other  person  having  control  of  the  funds.*  When  the  statute  is  si- 
lent on  the  subject,  the  personal  representative  is  not  liable  for  the 
tax ;  it  is  a  tax  on  the  exercise  of  a  privilege  by  the  party  who  suc- 
ceeds to  the  property.  The  tax  on  suits,  deeds  and  notarial  seals  is  of 
the  same  nature  as  the  succession  tax,  and  its  collection  is  usually  en- 
forced by  making  the  payment  of  the  tax  a  condition  precedent  to  the 
bringing  of  the  suit,  recording  of  the  deeds,  or  validity  of  the  notarial 
act. 

§  82.  Inc(yme. — The  gross  revenue  of  an  individual,  whether  it 
arises  from  rents  of  real  estate,  interest  on  money  loaned,  dividends 
on  stock,  or  compensation  for  personal  services  rendered  in  any  trade, 
profession  or  occupation,  constitutes  his  income.  A  tax  upon  all 
persons  in  proportion  to  their  income  is  said  to  be  the  most  equitable 
mode  of  taxation.*  But  such  tax  is  never  imposed  upon  all  persons, 
nor  upon  the  gross  income ;  it  is  usually  upon  the  .annual  income  of 
certain  persons,  in  excess  of  a  certain  amount,  allowing  deductions  of 
various  kinds.*  The  income  referred  to  in  a  statute  is  that  of  the  cur- 
rent and  not  of  the  previous  year.'  A  tax  on  the  capital  stock  of  a 
bank,  making  a  dividend  of  one  per  centum  yearly,  from  the  1st  of 
January,  1841,  to  the  1st  of  January,  1846,  inclusive,  was  held  not  to 
apply  to  a  dividend  declared  by  the  bank  on  the  30th  of  December, 
1840,  on  the  business  of  the  last  six  months,  although  not  paid  until 
January,  1841.  "  New  burdens  ought  always  to  be  prospective,  not 
merely  from  the  date  of  the  tax  act,  but  also  from  the  time  of  the 


1  4  Mees.  <fe  Wei.  171.  and  1  C.  M.  <fe  R.  680 ;  8  Bligh,  44 ;  ante,  §  45,  and  aathorities. 

*  Acts  of  Virginia  Legislatare,  1874  and  1876,  p.  286,  g§  12  <fr  18. 

*  Atty.  Gen.  v.  Pierce,  6  Jones*  Eq.  (N.  C.)  144. 

*  Dayidge  A  Kimball,  Int.  Rev.  Laws,  p.  244,  §§  281,  282  and  p.  490. 

*  Walker  on  Science  of  Wealth,  850 ;  Bronson,  J.,  in  People  v.  Suprs.  of  Niagara,  4 
HiH,  20. 

■  Davidge  <k  Kimball,  Int.  Rev.  Laws,  pp.  224,  225 ;  Acts  of  Legislature  of  Virginia, 
1874  and  1875,  p.  286.     Similar  statutes  are  in  force  in  other  States. 

^  SUte  tf.  Elfe,  8  Strobh.  (S.  0.)  396. 
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assessment."  ^  Annual  premiums  received  by  an  insurance  company 
constitute  a  part  of  its  income,  and  when  the  charter  of  a  city  vests  in 
the  corporation  in  general  terms,  the  power  of  taxation  and  assess- 
ment of  all  property  within  the  city,  such  premiums  received  by  an 
agent  residing  in  the  city  are  not  subject  to  taxation ;  they  are  not 
property,  but  income.*  Dividends  received  from  shares  of  stock  in 
corporations  constitute  income,  and  may  be  taxed  as  such,  and  this  i? 
true  whether  such  profits  are  divided  or  not.  If  such  dividends  are 
paid  in  stock  certificates,  or  if  instead  of  being  paid  to  the  stockhold- 
ers, they  are  invested  in  real  estate,  machinery  or  raw  material  for  the 
purpose  of  being  manufactured  for  the  use  of  the  company,  or  even 
if  they  are  appropriated  to  the  payment  of  debts  of  the  corporation, 
they  are  liable  to  tax  as  income.  In  each  of  these  methods  of  dis- 
posing of  the  profits  of  the  corporation,  the  value  of  the  shares  is 
increased.  These  profits  are  incidents  of  the  shares,  and  the  property 
of  the  shareholder,  subject  to  sale,  gift  or  devise.'  A  declared  divi- 
dend will  furnish  the  measure  of  tax  on  income.^  When  the  profits 
or  earnings  of  a  corporation  are  used  to  increase  the  capital  stock  of 
the  company,  they  are  taxable  as  dividends.  The  earnings  of  the 
capital  belong  to  the  owners  of  stock  in  proportion  to  their  shares ;  so 
long  as  they  remain  charged  to  profit  and  loss,  there  is  no  division, 
but  when  added  to  the  capital  and  made  a  basis  of  future  dividends  to 
stockholders,  they  then  reap  the  benefit  of  this  earning  of  their  stock, 
therefore  in  such  case  the  earning  becomes  a  dividend.'  A  company 
having  a  capital  of  $11,497,700,  leased  its  franchise  to  another  com- 
pany, who  paid  the  twelve  per  cent,  on  the  capital ;  it  then  increased 
its  number  of  shares  71  per  cent.,  the  par  value  of  old  and  new  shares 
being  $50.  The  capital  thus  increased  was  $19,665,000,  on  which  a 
dividend  of  seven  per  cent,  was  declared,  equal  to  twelve  per  cent,  on 
the  original  capital.  A  tax  was  claimed  on  the  increase  in  capital  as 
a  stock  dividend,  but  the  company  was  held  not  liable.  A  profit  on 
the  investment  or  capital  of  the  corporation  is  the  measure  of  the  tax, 
whether  paid  as  a  dividend  to  stockholders,  or  going  to  increase  the 
capital,  but  a  mere  nominal  increase  of  shares,  without  transferring 
anything  out  of  the  treasury  or  property  of  the  corporation,  is  not  a 
dividend  made  or  declared.*    Agnew,  J. :  "A  dividend  is  not  capital. 


'  Commonwealth  v.  Penn.  Ine.  Co.  13  Ponn.  St  165. 

•  Dubuque  v.  Northwestern  Ins.  Co.  29  luwa,  9. 

•  The  Collector  v.  Hubbard,  12  Wall  1.    This  case  was  decided  both  upon  principle 
and  the  express  words  of  the  statute.     March  v.  RaUroad,  48  X.  H.  620. 

•  Atlantic  &  Ohio  TeL  Co.  v.  Com.  66  Penn.  St  61. 

»  Lehigh  Crane  Iron  Co.  v.  Com.  6  P.  F.  Smith,  448. 

•  Commonwealth  v,  Pittsburgh,  Ft.  Wayne  A,  Chicago  R.  R.  Co.  74  Penn.  St  83. 
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but  the  product  of  capital,  and  this  product  it  is  which  the  law  by  its 
own  terms  makes  both  the  criterion  and  measure  of  the  taxati(5n  of 
the  capital.  *  *  *  If  it  be  made  and  added  to  the  investment  of 
the  stockholders  in  the  form  of  new  capital,  though  not  declared  as  a 
dividend,  still  it  must  be  taken  and  deemed  a  dividend ;  the  new 
Btock  is  a  stock  dividend.  *  *  *  A  mere  nominal  increase  in  the 
shares  is  not  a  dividend  or  profit,  either  made  or  declared.  It  is  a 
mere  change  in  the  form  of  the  investment  or  capital.  *  *  »  ^ 
dividend,  ex  vi  termmi^  is  a  product  of  stock ;  it  is  the  legislative 
Bjnonjrm  of  profit,  not  the  capital  which  made  it."  There  is  no  pre- 
sumption that  an  increase  of  stock  is  a  dividend ;  it  is  a  question  of 
fact.*  A  tax  on  dividends  exceeding  six  per  cent.,  has  reference  to 
the  actual  capital  paid  in,  not  to  the  nominal  capital  of  a  corporation.^ 
Where  the  tax  is  imposed  on  the  annual  net  earning  or  income  of  a 
corporation,  the  income,  after  deducting  running  expenses,  is  the 
amount  to  be  taxed ;  that  portion  of  income  devoted  to  repayment  of 
capital  is  included  as  a  part  of  the  income,  and  liable  tcr^^the  tax.' 
A  tax  on  net  earnings  or  income,  is  on  the  product  of  business,  de- 
ducting expenses  only ;  no  allowance  is  made  for  capital  exhausted,  or 
waste  of  capital  in  business.^  But  if  the  tax  be  upon  "  profits  or  in- 
come," it  will  not  be  construed  to  mean  net  profits  or  income.' 
Where  a  tax  is  imposed  on  dividends,  the  declared  dividend  furnishes 
the  means  of  ascertaining  the  amount  of  the  tax.  A  corporation 
chartered  by  Pennsylvania,  leased  its  line  to  another  company,  who 
agreed  to  pay  ten  per  centum  per  annum  upon  the  par  value  of  the 
stock,  except  the  amount  owned  by  the  lessee.  It  was  claimed  that 
the  tax  should  be  only  on  the  ten  per  centum  of  the  stock  owned  by 
the  lessor.  'It  was  held  liable  for  ten  per  centum  on  the  whole  capi- 
tal ;  the  State  will  not  look  to  the  relations  between  lessor  and  lessee 
in  such  a  case.  The  treasurer  of  the  corporation  having  returned  to 
the  auditor  general  ten  per  centum  as  the  amount  of  the  dividend  of 
the  company,  that  will  be  regarded  as  the  true!  amount.*  A  question 
has  been  raised  as  to  whether  the  increase  in  value  of  the  property  is 
income.     Political  economists  hold,  that  such  increase  is  but  deferred 


1  Commonwealth  v.  Erie  R.  R.  Co.  74  Peno.  St.  04. 

*  Citizens'  Passenger  RaUway  Co.  v.  The  City  of  Philadelphia,  18  Wright,  261;  Phil- 
adelphia V.  Phil.  <&  Gray's  Ferry  R.  R.  Co.  62  Penn.  St.  177. 

'  Commonwealth  v.  Ocean  Oil  Co.  69  Penn.  St.  61. 

*  Commonwealth  v.  Penn.  Gas  Coal  Co.  62  Penn.  St.  281 ;  Jones  <b  Nimick  Manuf.  Co. 
v.  Commonwealth,  69  Penn.  St  187. 

*  People  V.  Snperrisors,  Ac.  18  Wend.  606. 

*  Atlantic  <b  Ohio  Telegraph  Co.  v.  Commonwealth,  66  Penn.  St.  67. 
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income,  and  if  taxed,  the  tax  shall  be  laid  upon  the  yearly  increasing 
value.^    The  Supreme  Court  of  the  United  States  seems  to  take  a 
different  view  of  the  matter  in  construing  the  statute  in  reference  to 
the  tax  by  the  federal  government  on  income.     In  that  case  the  party 
purchased  government  bonds,  and  after  holding  them  for  four  years, 
sold  them  at  an  advance  of  $20,000.     It  was  claimed  that  this  gain 
was  liable  to  the  income  tax  in  the  year  of  the  sale  of  the  bonds, 
under  the  act  of  March,  1867,  which  provides  that,  "  there  shall  be 
levied,  collected  and  paid  annually  upon  the  gains,  profits  and  income 
of  every  person,     *     *     *     whether  derived  from  any  kind  of  prop- 
erty, rents,  dividends,  interests  or  salaries,  or  from  any  profession, 
trade  or  employment,  or  vocation,     *     *     *     or  from  any  source 
whatever,     *     *    *    a  tax  of  five  per  centum  on  the  amount  so  de- 
rived over  $1,000.     And  the  tax  herein  provided  for  shall  be  assessed, 
collected  and  paid  upon  the  gains,  profits  and  income  for  the  year 
ending  the  31st  of  December  next  preceding  the  time  for  levying, 
coUecting  and  paying  said  tax."    Another  portion  of  the  statute  pro- 
vided that  the  profits  made  upon  the  sales  of  real  estate  within  the 
year,  or  two  years  previous,  should  be  deemed  a  part  of  the  income 
liable  to  tax.      The  court  in  their  opinion  lay  much  stress  upon  the 
fact,  that  the  profit  upon  sales  of  real  estate  arising  from  increased 
value,  is  expressly  provided  for,  while  the  gains,  profits,  and  income 
referred  to  in  the  first  part  of  the  act  are  evidently  the  gains  of  a 
particular  year,  which  are  to  be  taxed  annually,  and  are  the  gains  of 
the  year  immediately  preceding  that  in  which  they  are  assessed.    And 
they  decided  that  the  advance  in  the  value  of  this  personal  property 
during  a  series  of  years,  did  not  constitute  the  '*  gains,  profits  or  in- 
come "  of  the  owner  for  the  year  in  which  the  sale  was  made,  liable 
to  tax  under  the  act  of  March  3d,  1867.^    While  the  court  lay  great 
stress  upon  this  view,  they  use  this  language :    "  The  mere  fact  that 
property  has  ^^vanced  in  value  between  the  date  of  its  acquisition  and 
sale  does  not  authorize  the  imposition  of  the  tax  on  the  amount  of  the 
advance.     Mere  advance  in  value  in  no  sense  constitutes  the  gains, 
profits  or  income  specified  by  statute.      It  constitutes  and  can  he 
treated  merely  as  an  increase  of  capitals  ^    This  is  adverse  to  the 
views  of  the  political  economists,  who  regard  the  advance  as  deferred 
income,  while  the  courts  regard  it  as  an  increase  of  capital.     The  tax- 
ation of  the  income  received  from  property,  and  the  property  itself, 
may  be  regarded  as  double  taxation,  and  will  not  be  presumed,  al- 


1  Walker's  Science  of  Wealth,  852. 

•  Gray  t>.  Darlington,  16  Wall  63.  »  Field,  J.,  lb.  66. 
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though  when  distinctly  expressed  it  is  a  valid  exercise  of  the  taxing 
power.     In  Massachusetts  there  is  a  provision  by  statute  that,  ^'  no 
income  shall  be  taxed  which  is  derived  from  property  snbject  to  taxa- 
tion."    W.  was  engaged  in  business  as  a  leather  dealer  in  Boston,  and 
resided  in  Medford ;  he  was  held  liable  to  be  taxed  on  his  income 
from  his  business  at  his  residence  in  Medford,  although  his  stock  in 
trade  was  taxed  in  Boston,  where  it  was  situated.      This  statute  was 
not  intended  to  apply  to  income  derived  from  dealings  in  merchan- 
dise.*   Under  a  statute  taxing  "  trades,  professions  and  occupations," 
the  salary  of  a  professor  of  a  college  is  taxable ;   it  is  an  occupation.* 
The  income  of  a  non-resident  of  a  State,  whether  an  alien  or  citizen 
of  one  of  the  States,  is  not  liable  to  be  taxed  by  a  State  in  which  he 
does  not  reside,  although  the  income  be  derived  from  the  bonds  of  a 
corporation  chartered  by  that  State,  and  secured  upon  property  within 
its  territory.*    If  the  tax-payer  refuses  to  give  information  concerning 
his  income  to  the  assessor,  he  may  ascertain  it  from  inquiry,  and  fix  it 
to  the  beat  of  his  judgment.     If  acting  in  good  faith  under  these  cir- 
cumstances, it  is  fixed  at  an  amount  really  larger  than  the  true  income, 
the  tax  is  valid,  and  its  collection  cannot  be  resisted.      Nor  is  it  any 
defense  to  a  suit  for  a  tax  on  income,  that  it  has  been  applied  to  the 
reduction  of  indebtedness  upon  a  purchase  of  real  estate,  upon  which 
a  tax  is  paid.^    In  the  case  of  Gray  v.  Darlington,*  while  the  court 
decided  that  the  increase  in  value  of  personal  estate  was  not  taxable 
afi  income  under  the  act  of  1867.  and  expressed  the  opinion  that  such 
increase  in  value  was  not  income,  but  capital,  they  did  not  express 
any  opinion  as  to  the  validity  of  that  part  of  the  statute  which  im- 
poses a  tax  on  the  increased  value  of  real  estate  in  express  words,  in 
which  Congress  treats  such  increase  as  income,  and  not  as  capital. 
Should  Congress  in  express  words  tax  the  increased  value  of  personal 
estate  as  income,  no  doubt  such  tax  would  be  held  valid,  and  the 
effect  of  the  case  under  consideration  would  then  be  restricted  to 
holding  merely  that  Congress,  by  act  of  1867,  did  not  intend  to  tax 
such  increased  value  as  income.      The  income  of  a  judge  may  be 
taxed,  and  such  taxation  does  not  conflict  with  the  provision  of  the 
Constitution,  that  "  the  compensations  of  judges  shall  not  be  dimin- 
ished during  their  continuance  in  office."  • 


>  WilflOD  V.  County  CommiBsioners,  103  Mass.  544. 
'  Union  County  v.  James,  21  Penn.  St.  626. 

•  Railroad  Co.  v,  Jackson,  1  Wall  262 ;  State  Tax  on  Foreign-held  Bonds,  16  WaU.  300, 

•  Lott  V.  Hubbard,  44  Ala.  693.  •  16  Wall.  68, 

•  Northumberland  Co.  v.  Chapman,  2  Ra^vle,  73. 


'     CHAFIEE  X. 

CORPORATI025S. 

§  83.  Elements  of  a  Corporation. — A  corporation  is  an  artificial 
person  created  by  law ;  its  rights  and  privileges  are  measured  by  its 
charter  which  gives  it  birth.  It  is  authorized  to  raise  a  specified 
amount  of  capital  by  subscription  of  its  members.  The  amount  sub- 
scribed is  called  its  capital^  sometimes  its  capital  stock.  This  capital 
stock  is  divided  into  shares,  each  representing  an  integral  part  of  the 
capital,  and  is  owned  by  the  members  in  proportion  to  the  respective 
amounts  subscribed.  The  certificate  issued  by  the  proper  officers  of 
the  corporation,  is  the  evidence  of  the  number  of  shares  held  by  each 
member,  and  is  called  his  stock.  The  interest  of  the  shareholder  en- 
titles him  to  participate  in  the  profits  or  dividends  of  the  corporation, 
in  proportion  to  the  number  of  shares  owned,  during  the  existence  of 
the  charter,  and  at  its  dissolution  to  his  pro  rata  share  of  the  assets 
after  payment  of  its  liabilities.  It  is  his  property  in  the  same  sense 
as  a  horse  or  cow,  or'  any  other  property  owned  by  him,  and  is  en- 
tirely separate  and  distinct  from  the  capital  stock  of  the  corporation, 
which  is  the  whole  undivided  fund  paid  in  by  the  stockholders,  the 
legal  right  to  which  is  vested  in  the  corporation,  the  artificial  person 
created  by  law,  to  be  used  and  managed  in  trust  for  the  benefit  of  all 
the  members.^  The  right  of  the  corporation  to  exist  and  exercise  the 
powers  vested  in  it  by  its  charter,  is  called  its  franchise. 

In  considering  the  subject  of  the  taxation  of  corporations,  it  is 
necessary  to  keep  distinctly  before  the  mind  the  distinctions  between 
the  franchise  of  the  corporation,  the  capital  or  capital  stock  of  the 
corporation,  the  property  in  which  this  capital  is  invested,  such  as 
land,  buildings,  machinery,  or  other  property  suitable  to  the  purposes 
of  the  corporation,  the  shares  of  the  stockholders,  and  the  dividends 
or  profits  accruing  from  the  management  of  the  property  of  the  cor- 
poration. These  artificial  persons  may  be  made  to  contribute  to  the 
support  of  the  government  in  which  they  exist,  and  the  tax  may  be 


1  An^ell  &  Ames  on  Corporations,  8th  ed.  g§  656,  667;    Union  Bank  of  Tenn.  v. 
State,  9  Yerg.  490 ;   Van  Allen  v.  Assessors,  8  Wall.  684 ;   Regina  v.  Amaud,  9  Ad.  A 


Ell.  N.  S.  806, 
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imposed  on  the  franchise  or  the  property  of  a  corporation,  or  both. 
When"  imposed  on  its  franchise,  the  amount  of  the  tax  may  be  meas- 
ured by  its  capital  stock,  either  at  par  or  at  its  nominal  value,  or  by 
its  dividends,  or  it  may  be  a  specific  amount.  It  may  also  be  taxed 
on  its  property  in  which  the  capital  is  invested.  And  the  stock- 
holders may,  in  addition,  be  taxed  on  the  value  of  their  shares,  and 
also  on  the  profits  or  dividends  as  income.    '  * 

§  84r.  What  Description  Includes. — When  there  is  no  special  tax 
imposed  by  law  upon  corporations,  either  by  their  charters  or  by  the 
revenue  laws,  and  no  exemption  from  the  general  tax  laws,  the  prop- 
erty of  corporations  is  taxed  in  the  same  manner  as  that  of  natural 
persons.  Corporations  are  included  in  the  word  "  inhabitant,"  so  as 
to  be  liable  to  rates  for  the  poor  in  England,^  and  they  are  included 
in  the  words  ^'  every  person  or  persons,"  so  as  to  be  liable  to  the  same 
rates,  even  when  the  statute  provides  for  an  appeal  from  the  decision 
of  the  tax  commissioners,  upon  the  execution  by  the  person  or  per- 
sons of  a  recognizance,  which  would  seerp.  to  indicate  that  only  nat- 
ural persons  were  intended.^  The  same  principle  was  applied  where 
corporations  were  not  named  in  a  general  tax  law,  which  only  spoke 
of  "persons."*  So  in  Maine,  an  act  to  tax  all  personal  property  of 
*' inhabitants "  is  held  to  include  corporations  holding  charitable 
trusts,  as  well  as  others,*  and  a  moneyed  corporation  having  its  bank- 
ing house  in  a  village,  is  an  "  inhabitant."  The  two  cases  which  seem 
to  confiict  with  these  views,  are  reconcilable.  The  Connecticut  case 
was  that  of  an  insurance  company  doing  a  banking  business.  The 
company,  by  its  charter,  was  required  to,  and  did  keep  its  oflSce  in 
the  town  of  Hartford.  Its  bank  stock  was  held  not  liable  to  taxation 
by  the  town,  on  the  ground  that  it  was  not  an  inhabitant  within  the 
meaning  of  the  act  imposing  taxes.  Stress  was  laid  upon  the  fact 
that  the  same  act  provided  a  mode  of  taxing  the  bank  stock  of  indi- 
viduals by  taxing  the  shares.'  The  New  York  case  was  that  of  a  road 
tax,  a  commutation  of  the  personal  services  required  of  citizens  on 
the  highways,  a  species  of  tax  to  which  moneyed  corporations  are  not 
liable.  The  personal  labor  is  the  thing  assessed,  and  the  service  is 
analogous  to  military  duty,  which  a  corporation  cannot  render.     The 


'  Angell  <b  Ames  on  Corporations,  8t1i  ed.  §  440. 

»  Cortis  V.  Kent  Water  Works,  1  Barn.  &  Ores.  814 ;    State  v.  Metz,  82  N.  J.  Law  (8 
Vroom),  199. 

*  People  V.  Utica  Ins.  Co.  15  Johns.  882. 

*  Baldwin  v.  Trustees  of  Ministerial  Fund,  8*7  Me.  (2  Heath),  369  ;   Ontario  Bank  v. 
Bunnell,  10  Wend.  186. 

*  Hartford  Fire  Ins.  Co.  v.  Inhabitants  of  Hartford,  8  Conn.  16. 
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commutation  tax  is  only  tlie  tiiode  in  which  the  labor  is  dispensed 
with.^  The  word  "  residents,"  for  purposes  of  jurisdiction  of  revenue, 
includes  a  corporation.*  In  Pennsylvania,  the  rule  is  that  the  word  per- 
son, in  its  legal  import,  includes  corporations,  while  in  statute  and 
common  parlance  it  does  not  embrace  them.  If  there  is  anything  in 
the  statute  to  indicate  an  intention  to  include  them,  they  will  be  em- 
braced by  the  word  person.*  A  statute  requiring  a  license  to  be  pro- 
cured by  every  person  or  association  of  persons  who  may  carry  on  the 
business  of  dealing  in,  buying,  selling,  or  discounting  any  kinds  of 
bills  of  exchange,  checks,  drafts,  &c.,  does  not  apply  to  savings  banks, 
and  they  are  not  required  to  take  a  broker's  license.* 

§  85.  Tax  on  the  Franchise. — This  tax  is,  in  its  essential  nature, 
the  same  as  the  license  tax,  and  the  same  principle  as  to  the  power  of 
the  State  to  tax  applies  to  domestic  corporations,  when  they  are  first 
chartered,  as  applies  to  foreign  corporations.*^  In  the  case  of  a  foreign 
corporation,  the  bonus  or  tax  is  the  amount  paid  for  the.  privilege  of 
exercising  its  corporate  powe?«  in  the  State ;  in  the  case  of  a  domestic 
corporation,  it  is  the  amount  paid  as  the  price  of  its  corporate  exist- 
ence. It  only  exists  by  permission  of  the  State,  and  the  State  may 
prescribe  the  terms  on  which  it  will  gi'ant  its  permission.  The  price 
paid  for  this  privilege  of  existence,  when  exacted  for  the  purpose  of 
revenue,  is  a  tax ;  but  if  the  price  is  fixed  only  with  the  view  of  en- 
forcing regulations  deemed  for  the  good  of  the  State,  as  in  the  case  of 
licenses,  it  would  be  merely  an  exercise  of  the  police  power. 

Not  only  is  it  true  that  a  tax  may  be  imposed  on  the  franchise  of 
a  corporation  at  its  creation,  but  if  the  corporation  is  chartered,  and 
the  charter  contains  no  express  provision  exempting  it  from  taxation, 
a  tax  may  at  any  time  be  imposed  on  the  franchise  ;  •  and  if  a  tax  is 
imposed  at  its  creation,  the  amount  of  such  tax  may  be  increased  at 
any  subsequent  period,  if  there  be  no  express  exemption  from  further 
taxation. 

The  case  of  Providence  Bank  v,  Billings  is  criticised  by  some  of 
our  most  popular  legal  writers.''  Tlie  bank  was  chartered  in  1791, 
an^  its  charter  contained  no  provision  on  the  subject  of  taxation.  In 
1822,  the  legislature  of  Khode  Island  passed  an  act  imposing  a  duty 
on  licensed  persons  and  others,  and  bodies  corporate  in  the  State,  re- 


1  Bank  of  Ithaca  v.  King,  12  Weod.  890. 

«  State  V,  Metz,  82  N.  J.  Law  (3  Vroom),  199.  »  Carlisle  Bank,  8  Watts,  291. 

*  State  V.  Field,  49  Mo.  270.  »  Afiie,  %  79. 

«  Providence  Bank  v.  Billings,  4  Pet.  514  (Cond.  U.  S.  171);  Gordon  v.  Appeal  Tax 
Court,  8  Uow.  133  (Cond.  U.  8.  388);  PortLmd  Bank  v.  Apthorp,  19  Mass.  262. 

^  Ang.  dk  Ames  on  Corporatiuna,  §g  466,  470. 
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quiring  each  bank  to  pay  a  tax  of  fifty  cents  on  every  $1,000  of  cap- 
ital. They  claim  that  the  court  nierely  decided  that  the  charter  did 
not  exempt  the  bank  from  taxation,  whereas  the  real  question  was 
not  whether  the  charter  exempted  the  capital  of  the  bank  from  taxa- 
tion, but,  did  the  grant  of  the  charter  open  to  the  State  any  new 
source  of  revenue?  Did  the  right  to  tax  the  franchise  conferred  by 
the  State  ever  exist?  It  is  very  true  that  the  court,  in  its  opinion, 
did  not  discuss  these  questions  raised  by  Messrs.  Angell  and  Ames. 
The  only  questions  discussed  were,  whether  there  was  an  exemption 
in  the  charter,  and  whether  the  power  of  taxing  the  franchise  was 
inconsistent  with  the  charter,  because  it  might  be  so  used  as  to 
destroy  it. 

The  right  to  tax  seems  to  have  been  assumed.  "  The  sovereignty 
of  a  State  extends  to  everything  which  exists  by  its  authority,  or  is 
introduced  by  its  permission."  ^  This  language  of  Judge  Marshall  is 
the  only  allusion  to  the  point.  In  a  subsequent  case  in  the  same 
court  *  the  point  is  distinctly  stated,  and  decided,  it  is  true,  that  in 
this  case  the  court  was  of  opinion  that  there  was  a  contract  in  the 
charter  by  which  a  bank  paid  a  price  for  its  franchise,  and  in  consid- 
eration of  such  payment,  was  exempt  from  all  further  taxation:  "The 
franchise  is  their  corporate  property,  which,  like  any  other  property, 
would  be  taxable,  if  a  price  had  not  been  paid  for  it,  which  the  legis- 
lature had  accepted  as  the  consideration  for  allowing  them  to  use  the 
franchise  during  the  continuance  of  their  charter.  The  capital  stock 
is  another  property,  corporately  associated  for  the  purpose  of  bank- 
ing, but,  in  its  parts,  is  the  individual  property  of  the  stockholders  in 
the  proportions  they  may  own  them.  Being  their  individual  prop- 
erty, they  may  be  taxed  for  it  as  they  may  for  any  other  property 
they  may  own.  A  franchise  for  banking  is  in  every  State  of  the 
Union  recognized  as  property.  The  banking  capital  attached  to  the 
franchise  is  another  property,  owned  in  its  parts  by  persons,  corporate 
or  natural,  for  which  they  are  liable  to  be  taxed,  as  they  are  for  all 
other  property,  for  the  support  of  the  government."* 

And  in  a  late  case,  the  court  say :  ''  Nothing  is  better  settled  than 
that  the  franchise  of  a  private  corporation  *  *  *  is  property, 
and  of  the  most  valuable  kind,  as  it  cannot  be  taken,  for  public  use 
even,  without  compensation."  *    If  the  principle  announced  in  these 

>  Marshall.  J.,  4  Petera.  664  (Cond.  U.  S,  176). 

•  Gordon  r.  Appeal  Tax  Court,  3  How.  183  (Cond.  U.  S.  Ill), 
»  Marshall,  J.,  in  8  How.  160  (Cond.  U.  S.  846). 

♦  Wilmingrton  R,  R.  Co.  v.  Reid,  13  "Wall.  264-268;  Attorney  General  v.  Bank  of 
Charlotte,  4  Jones'  Eq.  (S.  C.)  287,  and  cases  cited  in  §  69,  and  in  latter  part  of  g  78, 
all  of  which  sustain  this  yiew,  especially  Hamilton  Co.  v.  Massachasetts,  6  Wall.  638.. 


108  THE  LAW  OF  TAXATION.  [CH.  X. 

cases  be  correct,  that  the  franchise  of  a  corporation  is  property  of  a 
valuable  kind,  distinct  from  the  capital  stock,  or  shares  in  the  corpora- 
tion, there  can  be  but  one  answer  to  the  queries  of  Messrs.  Angell  and 
Ames.  The  charter  of  a  corporation  does  open  to  the  State  a  new 
source  of  revenue.  It  creates  a  valuable  property,  which,  like  all 
other  property,  the  State  may  require  to  contribute  to  the  support  of 
the  government. 

Wlien  is  the  Tax  on  the  Franchise,  as  distinguished  from  the 
property  of  the  corporation^  This  question  has  arisen  in  a  number  of 
cases  under  the  act  of  Congress  exempting  United  States  bonds  from  . 
taxation ;  if  the  tax  was  laid  upon  the  property  of  the  corporation  as 
such,  all  that  portion  invested  in  United  States  bonds  was  exempt, 
whereas  if  the  tax  was  imposed  on  the  franchise,  it  had  no  reference 
to  the  United  States  bonds,  and  the  whole  tax  must  be  paid.  When 
the  tax  is  on  the  nominal  capital  of  a  bank,  without  regard  to  the 
value  of  the  property  of  which  it  is  composed,  such  a  tax  is  annexed 
to  the  franchise  as  a  royalty  for  the  grant,  and  is  a  tax  on  the  franchise, 
and  not  on  the  property.*  The  legislature  of  Connecticut  enacted 
that  the  savings  banks  of  that  State  should  make  annual  returns  to 
the  comptroller  of  public  accounts,  of  the  total  amount  of  all  deposits 
in  them  respectively  on  the  first  day  of  July  in  each  year,  and  pay  to 
the  treasurer  of  the  State  a  sum  equal  to  three-fourths  of  one  per 
centum  on  the  total  amount  of  deposits  on  hand  on  such  days.  It 
was  claimed  that  this  was  a  tax  upon  the  assets  of  the  institution,  and 
the  amount  invested  in  United  States  bonds  should  be  deducted  in 
ascertaining  the  amount  of  the  tax,  but  the  court  held  that  reference 
was  evidently  made  to  the  total  amount  of  deposits  on  the  day  named, 
not  as  a  subject-matter  of  assessment,  but  as  a  basis  for  computing  the 
tax  required  to  be  paid  by  the  corporations  for  the  important  privileges 
enjoyed  by  them.  To  show  the  intention  of  the  legislature,  stress  is 
laid  upon  the  fact,  that  as  to  all  property  subject  to  tax,  the  owner  is 
required  to  furnish  a  list  to  the  assessor  where  he  resides,  and  the  tax 
is  assessed  on  the  appraised  value  of  the  property,  while  this  tax  is 
imposed  without  the  intervention  of  lists,  appraisements  or  assessors.' 
And  in  Massachusetts,  where  prior  to  1862,  deposits  were  assessed 
directly  to  the  depositors,  an  act  was  passed  in  that  year,  requiring 
every  savings  institution,  to  pay  "  a  tax  on  account  of  its  depositors 
of  one-half  of  one  percent,  per  annum  on  the  amount  of  its  deposits, 
to  be  assessed  one-half  of  said  annual  tax  on  the  average  amount  of 

'  Bank  of  Commerce  v.  New  York  City.  2  Black,  620-629. 

*  Society  for  Savings  v.  Coite,  6  Wall.  694-608 ;  a.  o.  »tt6  nom,  Coite  v.  Savings  Bank, 
S2  Conn.  1*78. 
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its  deposits,  for  the  six  months  preceding  the  first  of  May,  and  the 
other  half  on  the  average  amount  of  its  deposits  for  the  six  months 
preceding  the  first  day  of  November.  This  was  regarded  as  a  franchise 
tax,  and  not  a  tax  on  property.^  In  the  latter  case,  Bigelow,  J.,  says, 
"  It  is  the  extent  to  which  the  corporation  has  exercised  the  franchise 
dnring  a  certain  period  that  is  made  the  basis  on  which  to  estimate 
the  sum  to  be  paid  for  the  enjoyment  of  the  privilege."  In  the 
cases  in  Connecticut,  as  well  as  those  in  Massachusetts,  the  payment 
of  tax  on  the  amount  of  deposits,  was  in  lieu  of  all  other  taxes. 
This  is  one  of  the  elements  by  which  a  franchise  tax  is  distinguished 
from  a  property  tax ;  another  is  that  a  property  tax  is  imposed  upon 
a  valuation  which  is  the  basis  of  computation.  It  is  assessed  by 
assessors  where  it  is  situated,  or  at  the  residence  of  the  owner,  and  is 
collected  by  the  collector  of  the  district ;  while  the  franchise  tax  is 
imposed  directly  by  the  legislature,  is  not  assessed  by  assessors,  and 
the  amount  depends  on  the  amount  of  business  transacted  by  the 
corporations,  and  the  extent  to  which  they  have  exercised  the  privileges 
granted  in  their  charter,  without  reference  to  the  value  of  their 
property,  or  the  nature  of  the  investments  made  of  it. 

A  statute  of  Massachusetts  required  corporations,  having  a  capital 
fitock  divided  into  shares,  to  pay  a  tax  of  one  sixth  of  one  per  cent,  upon 
the  excess  of  the  market  value  of  the  stock  over  the  value  of  its 
machinery  and  real  estate.  The  court  say :  "  The  only  difference 
between  this  caae  and  those  just  cited,  is  that  different  elements  of 
calculation  are  prescribed  as  the  basis  of  computation  in  ascertaining 
the  amount  of  the  required  contribution,"  and  the  tax  was  held  to  be 
a  tax  on  the  franchise.^  An  act  taxing  the  cash  capital  of  mutual 
insurance  companies,  according  to  a  sworn  statement  to  be  made 
on  the  first  of  October  in  each  year,  is  a  tax  on  the  franchise.  In 
determining  the  cash  capital,  ascertained  losses,  though  unpaid,  are  to 
be  deducted,  as  they  are  fixed  liabilities.  So  dividends  which  are 
declared  in  such  a  manner  as  to  reduce  the  cash  capital  are  to  be 
deducted,  but  if  they  are  applied  to  the  payment  of  premium  notes 
not  included  in  capital,  they  are  not  to  be  deducted,  though  if  the 
premium  notes  are  included  as  a  part  of  the  capital,  they  are  to  be 
deducted.' 


*  ProTiflent  Institution  for  Savings  w.  Massachasetts,  6  Wall.  611,  630;  Commonwealth 
V.  People's  Five  Cent  Savings  Bank,  5  Allen,  431 ;  s.  p.  Commonwealth  v.  Provident  Inst, 
for  Savings,  12  Allen,  298. 

*  Hamilton  Co.  v,  Massachnsetts,  6  Wall.  632-639 ;  s.  c.  12  Allen,  300.  In  the  three 
cases  cited  from  6  WnlL,  Judges  Chase,  Grier  and  Miller  dibsented,  regarding  the  tax  as 
a  tax  on  property  and  not  on  the  franchise. 

'  Coite  V,  Connecticut,  <bc.  Ins.  Co.  86  Conn.  612. 
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§  86.  Capital  and  Shares  viay  both  be  Taxed. — The  capital  i* 
owned  by  tlie  corporation,  the  artificial  person  created  by  law,  while 
the  shares  are  owned  by  individuals,  and  although  the  tax  upon  the 
capital  affects  the  value  of  the  shares,  it  is  not  a  tax  on  the  shares. 
The  one  is  a  contribution  demanded  by  the  State  from  an  artificial 
person,  measured  by  its  property ;  the  other  is  a  contribution  de- 
manded by  the  same  authority  from  an  individual,  measured  by  the 
value  of  his  shares  in  a  corporation  as  his  property.  No  cases  illus- 
trate these  principles  better  than  those  arising  under  the  national 
banking  act  and  the  act  of  Congress  exempting  United  States  bonds 
from  taxation.  This  act  provides  that  the  shares  owned  in  these 
banks  may  be  taxed  by  State  authority  to  the  owners  in  the  place 
where  the  bank  is  located,  provided  the  rate  does  not  exceed  the  rate 
imposed  upon  the  shares  in  any  of  the  banks  organized  under  the  au- 
thoritv  of  the  State  where  such  bank  is  located.  The  State  of  New 
York  imposed  a  tax  on  shares  in  national  banks  in  that  State.  It  did 
not  impose  any  tax  on  the  shares  of  State  banks  eo  nomine^  but  im- 
posed a  tax  on  the  capital  of  such  banks,  and  the  question  raised  was 
whether  this  was  a  compliance  with  the  condition  attached  to  the  act  of 
Congress.  If  a  tax  on  the  capital  of  banks  was  the  same  in  effect  as  a 
tax  on  the  shares  of  the  bank,  then  the  New  York  act  was  a  compli- 
ance with  the  condition.  The  court  held  the  act  void,  because  there 
vras  no  tax  on  the  shares  of  the  State  banks.*  Nelson,  J. :  "  The  tax 
on  the  shares  is  not  a  tax  on  the  capital  of  the  bank.  The  corpora- 
tion is  the  legal  owner  of  all  property  of  the  bank,  real  and  personal ; 
and  within  the  powers  conferred  upon  it  by  the  charter,  and  for  the 
purposes  for  which  it  was  created,  can  deal  with  the  corporate  prop- 
erty as  absolutely  as  a  private  individual  can  deal  with  his  own.  The 
interest  of  the  shareholder  entitles  him  to  participate  in  the  net  profits 
earned  by  the  bank  in  the  employment  of  its  capital,  during  the  ex- 
istence of  its  charter,  and  upon  its  dissolution  or  termination,  to  his 
proportion  of  the  property  that  may  remain  after  the  payment  of  its 
debts.  This  is  a  distinct,  independent  interest  or  property,  held  by 
the  shareholder  like  any  other  property  that  may  belong  to  him. 
Now  it  is  this  interest  which  the  act  of  Congress  has  left  subject  to 
taxation  by  the  States."'  .  The  capital  of  these  national  banks  was  in- 
vested in  United  States  bonds,  which  were  exempt  from  taxation,  and 


>  Van  Allen  t>.  Assessors,  8  Wall.  573;  People  ».  Com'rs,  4  WaU.  244,  268;  offi'g  8 
Wall.  678  ;  Bradley  v.  People,  4  Wall.  469. 

»  Nelson,  J.,  8  Wall.  688,  684 ;  8,  p.  18  Wright  (Penn.  St.)  676 ;  WhitescU  «.  North- 
ampton <  o.  49  Penn.  St.  62 A,  stock  taxed  to  corporation  and  stockholders ;  People  v.  Ken- 
nedy, 85  N.  Y.  423 ;  38  N.  Y.  283. 
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the  policy  of  Congress  was  to  exempt  such  portion  of  the  capital  of 
these  banks  as  was  invested  in  United  States  bonds,  but  not  such  por- 
tion as  consisted  of  real  estate,  and  to  allow  the  States  to  tax  the 
shares  of  the  owners  of  the  stock  and  the  real  estate  of  the  bank.  This 
policy  was  but  the  enforcement  of  the  principles  of  the  case  of  Mc- 
CuUoch  V.  State  of  Maryland,*  where  the  court  held  that  the  United 
States  bank  was  an  instrumentality  of  the  federal  government  whose 
operations  could  not  be  taxed  by  the  States,  but  whos3  real  estate 
might  be  taxed,  and  that  the  shares  of  the  citizens  of  Maryland  in  this 
bank  might  be  taxed.  The  same  view  as  to  taxation  of  shares  in  na- 
tional banks  is  taken  in  Maine.*  In  New  Jersey  it  is  held  that  the 
State  may  tax  the  shares  of  bank  stock  in  the  hands  of  the  stockhold- 
ers, although  the  bank  pays  a  tax  on  its  capital.  It  is  said  that  this  is 
a  second  tax  on  the  same  property,  and  that  double  taxation  is  un- 
equal, oppressive  and  unjust,  but  so  long  as  it  is  not  prohibited  by  any 
constitutional  provision,  the  courts  cannot  declare  such  legislation 
void.'  And  in  Pennsylvania,  where  an  insurance  company  was  as- 
s^S6ed  for  "  money  at  interest,"  under  the  general  tax  law,  on  the 
amount  of  premiums  invested  and  deposited,  it  was  claimed  that  these 
amounts  were  represented  by  the  shares  of  the  stockholders,  and  that 
these  shares  were  taxed  to  them  individually,  and  could  not  be  taxed 
again  in  the  aggregate  to  the  corporation,  but  the  court  held  other- 
wise.* So  the  dividends  of  a  bridge  company,  and  the  surplus  funds 
invested  in  mortgages  and  bank  stock  may  each  be  taxed  to  their  re- 
spective owners.*  The  fact  that  the  tax  on  the  shares  is  collected  from 
the  bank,  instead  of  directly  from  the  stockholders,  does  not  alter  the 
character  of  the  tax.  This  mode  of  requiring  the  officers  of  corpora- 
tions to  pay  the  tax  on  the  dividends  due  the  shareholders,  or  on  the 
shares,  is  the  one  practiced  in  New  England  and  some  of  the  other 
States,  and  by  Congress,  and  is  one  which  experience  shows  to  be 
convenient  and  proper.' 

In  the  work  of  Messrs.  Angell  and  Ames,  a  contrary  doctrine  is 
asserted,  and  it  is  held  that  a  tax  upon  the  capital  of  a  corporation, 
and  a  tax  upon  the  shares  of  the  stockholders,  is  double  taxation  and 
unconstitutional.^    The  cases  cited  in  this  section  do  not  agree  with 


'  4  Wheat.  436 ;  Utica  v.  Churchill,  33  N.  Y.  238,  234,  285,  where  the  Bame  view  is 
expressed  of  McCulloch  v.  Maryland. 

'  Stetson  v.  City  of  Bangor,  56  Maine,  274,  a  case  well  reasoned. 

»  State  V,  Brannin,  3  Zabr.484.  *  Fire  Ids.  Co.  v.  The  County,  9  Penn.  St.  413. 

*  Eastoa  Bridge  v.  The  County,  9  Penn.  St.  416. 

•  National  Bank  v.  Commonwfalth,  9  Wall.  353,  863. 

^  AngeU  and  Ames  on  Corporations,  8th  ed.  §§  460,  461. 
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this  doctrine,  and  it  is  submitted  that  the  cases  cited  in  Angell  and 
Afnes  do  not  sustain  the  doctrine  they  assert.  The  Massachusetts 
cases  do  not  touch  the  question  of  the  power  of  the  State  to  tax  both 
capital  and  shares.  It  is  the  policy  of  that  State,  as  indicated  by  its 
tax  laws  framed  by  its  legislature,  to  tax  manufacturing  corporations 
for  their  real  estate  and  machinery,  at  the  place  where  they  are  sit- 
uated, and  the  shares  to  the  owners  at  their  residence,  at  their  value 
less  that  of  the  real  estate  and  machinery,  and  the  decisions  of  the 
courts  are  to  be  read  in  the  light  of  this  policy  of  the  State.  None  of 
these  decisions  assert  the  proposition  that  the  State  did  not  have  tJie 
power  to  tax  both  capital  and  shares.  The  question  in  Smith  v.  Bur- 
ley  *  was  upon  the  construction  of  a  statute.  In  the  legislature  there 
were  two  diflEerent  policies  advocated.  One,  called  the  Massachusetts 
policy,  was  to  tax  real  estate  and  machinery  where  they  were  situated, 
and  shares  to  the  owner  at  his  residence ;  the  other  was,  to  tax  the 
whole  property  to  the  corporation  in  the  place  where  the  factory  was 
situated.  The  effect  of  this  decision  was  merely  to  construe  the 
statute  passed  by  the  legislature,  and  to  say  that  it  was  intended  to 
carry  out  the  latter  policy,  a  taxation  of  all  the  property  to  the  cor- 
poration at  the  place  of  the  manufactory,  and  that  a  taxation  of  shares 
to  the  owners  at  their  residence  was  invalid,  not  because  the  State  did 
not  have  the  power  to  tax  both,  but  because  it  had  adopted  a  different 
policy.  It  is  true  that  the  court  enforce  their  views  as  to  the  proper 
construction  of  this  statute,  by  the  argument  that  taxing  the  shares,  in 
addition  to  the  capital,  would  be  double  taxation,  and  as  an  argument 
bearing  upon  the  intention  of  the  legislature,  it  is  very  forcible,  for 
while  double  taxation  is  not  void,  it  is  unequal,  and  will  never  be  pre- 
sumed. Tlie  case  from  North  Carolina  was  one  where,  in  the  charter 
of  a  bank,  a  tax  of  twenty-live  cents  was  imposed  on  each  share  of  stock 
in  a  bank  owned  by  individuak,  and  it  was  stipulated  that  the  said 
bank  should  not  be  liable  to  any  further  tax.  The  bank  was  assessed 
for  its  banking  house  in  Raleigh  for  State  and  county  taxes,  under  the 
general  revenue  laws  of  the  State.  It  was  held  that  the  exemption, 
extended  to  all  public  dues,  and  that  the  charter  was  a  contract  by 
which  it  was  agreed  that  the  amount  stipulated  in  the  charter  was  in 
lieu  of  all  other  taxes.'  There  was  no  question  as  to  the  power  of  the 
State  to  tax  bolh  capital  and  shares,  but  a  question  as  to  the  extent  of 
an  exemption  from  taxation.  Subsequent  cases  in  the  same  State 
establish  in  express  terras  the  opposite  doctrine.     A  bank  charter  im- 


'  9  N.  II.  428. 

'  Bank  of  Cape  Fear  w.  Edward,  5  Ired.  516;   8.  p.  Bank  of  Cape  Fear  ».  Deming,  7 
Ired.  66. 
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posed  a  tax  of  twenty-five  cents  on  each  share  of  capital  stock  paid  in, 
and  a  subsequent  act  imposed  a  tax  of  three  cents  on  every  dollar 
more  than  six  dollars  of  net  dividend,  where  money  was  invested  "  in 
stocks  of  any  kind,  or  in  shares  of  any  incorporated  or  trading  com- 
pany." It  was  claimed  that  the  tax  npon  the  capital  in  the  charter 
was  a  contract  between  the  State  and  the  bank,  as  to  the  amount  of 
tax  to  be  paid  by  the  bank,  and  the  subsequent  tax  on  the  dividends 
was  an  additional  tax  on  the  bank,  and  impaired  the  obligation  of  the 
contract.  The  court  held  the  second  tax  valid,  Nash,  J.,  saying : 
^^  Bank  stock,  or  stock  owned  by  individuals  in  a  bank,  is  a  different 
thing  from  the  capital  stock  of  the  bank.  A  tax  on  the  first  is  very 
different  from  one  on  the  latter,  and  the  property  is  listed  and  the 
tax  paid  in  a  very  different  manner.  The  tax  on  dividends  of  bank 
stock  varies  of  course  with  the  amount  declared  by  the  bank  and  re- 
ceived by  the  stockholders.  The  dividends  are  listed  for  taxation, 
and  the  tax  is  paid  by  the  owners  of  the  stock  to  the  sheriff  in  the 
county  of  their  residence.  The  tax  on  capital  stock  is  paid  irrespect- 
ive of  profits,  by  the  oflicers  of  the  bank,  directly  into  the  public 
treasury.  How  a  provision  in  a  bank  charter  for  a  tax  upon  one  only 
of  two  such  different  subjects  of  taxation,  can  be  construed  into  an 
exemption  from  the  other,  it  is  difficult  to  conceive."  ^  And  where 
the  charter  of  a  bank  imposed  a  tax  of  one-fourth  of  one  per  cent,  on 
each  share  of  the  capital  paid  in,  and  a  subsequent  act  amending  the 
charter  imposed  a  tax  of  three- fourths  of  one  per  cent,  on  each  share 
of  capital  paid  in,  and  four  cents  on  every  dollar  more  than  six  dollars 
of  dividends  on  a  share  of  one  hundred  dollars,  it  was  held  that  the 
tax  on  the  capital  was  a  price  paid  for  the  franchise,  and  could  not  be 
increased,  but  that  the  tax  on  the  dividends  was  valid.  In  the  lan- 
guage of  Battle,  J. :  ^^But  though  the  legislature  cannot  tax  the  fran- 
chise of  the  bank,  they  may  tax  ad  libitum  the  dividends  or  profits  of 
the  individual  shareholders,  and  the  corporate  property  of  the  bank, 
because  these  are  separable  from  the  franchise,  and  nothing  can  ex- 
empt them  from  taxation,  unless  there  be  a  special  agreement  to  the 
contrary  between  the  bank  and  the  State."  *  The  Maryland  case  was 
that  of  an  exemption,  in  these  words :  "  The  shares  of  the  capital 
stock  shall  be  deemed  personal  estate,  and  shall  be  exempt  from  the 
imposition  of  any  tax  or  burden,"  and  the  court  held  that  the  stock  in 
the  hands  of  stockholders  was  exempt,  and  that  it  would  not  be  pre- 
sumed that  the  legislature  intended  to  exempt  the  shares  from  taxa- 


'  State  V.  Petway,  2  Jones'  Eq.  (N.  C.)  896. 

*  Attorney  General  v.  Bank  of  Charlotte,  4  Jones'  £q.  (N.  0.)  287. 
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tion,  and  at  the  same  time  reserve  tlie  right  to  tax  everything  that 
constituted  its  stock.^  When  the  question  is  one  as  to  the  intention 
of  the  legislature,  the  argument  that  tax  on  capital  and  shares  is  dou- 
ble taxation,  is  one  of  great  weight,  and  the  intention  will  not  be  im- 
puted unless  the  language  is  clear  and  explicit.  This  is  entirely  a 
different  question  from  the  question  of  the  power  in  the  legislature 
where  the  intention  is  clear  to  impose  the  tax  on  both.  The  case  of 
Gordon  v.  Appeal  Tax  Court,*  which  sustains  the  distinction  between 
capital  and  shares,  was  one  in  which  it  was  held  that  an  exemption 
extended  not  only  to  the  capital  stock  as  an  aggregate,  but  to  the 
stockholders  on  account  of  their  stock,  because  such  an  intention  was 
expressed  in  §  11  of  the  charter. 

§  87.  Capital  hoto  Taxed. — Corporations  are  sometimes  taxed 
on  their  nominal  capital,  and  sometimes  upon  its  actual  value.  When 
taxed  on  the  nominal  capital,  the  tax  is  upon  the  whole  amount  paid 
in  or  secured  to  be  paid,  without  reference  to  losses.  The  capital  is 
referred  to  as  a  measure  of  the  price  to  be  paid  for  the  franchise.' 
And  upon  the  same  principle,  accumulations  from  the  business  in 
excess  of  capital,  or  surplus  funds  on  hand  and  undivided  are  not 
taxed  as  capital.* 

In  New  York,  "  All  moneyed  or  stock  corporations,  deriving  an 
income  or  profit  from  their  capital,  or  otherwise,  are  liable  to  taxation 
on  their  capital."  A  mutual  insurance  company  whose  capital 
consisted  of  premiums  paid  in  by  the  stockholders  or  members  of  the 
company,  who  were  entitled  to  certifiljates  of  profit,  was  assessed  for 
its  capital.  By  the  charter,  no  premium  could  be  withdrawn  during 
the  continuance  of  the  charter,  and  the  premiums  were  authorized 
to  be  invested  in  bonds  and  mortgages,  &c.  Until  the  net  profits  of 
the  company  exceeded  $100,000,  no  part  was  to  be  applied  towards 
the  redemption  of  the  certificates  of  profit  issued  to  the  members  of 
the  company,  and  then  only  the  excess  above  that  sum.  It  was 
claimed  that  this  was  not  a  moneyed  corporation,  and  that  it  had  no 
capital  upon  which  to  be  assessed.  It  was  held  to  be  a  moneyed 
corporation,  as  both  bank  and  insurance  companies  deal  in  money, 
and  in  the  business  of  lending  money.     In  one  case  the  capital  is 


1  Mayor,  (&c.  of  Baltimore  v.  Baltimore  «ic  Ohio  R.  R.  Co.  6  Gill,  289. 

*  3  How.  843,  344  (Cond.  TJ.  S.  148,  149).  See  People  v.  Commissioners,  4  Wall.  259, 
in  which  this  view  of  this  case  is  sustained  by  the  court 

'  Farmer's  Loan  <b  Trust  Co.  v.  Mayor,  Ac.  of  New  York,  7  Hill,  261 ;  Gordon  v. 
New  Brunswick,  1  Halsted  ^N.  J.)  100,  but  if  the  legislature  reduces  the  value  of  the 
share  two-fifths,  the  corporation  will  only  pay  on  the  remaining  three-fifths. 

*  People  V.  Supervisors  of  Niagara,  4  Hill,  20 ;  Bank  of  Utica  «.  City  of  Utica,  4 
Paige,  399 ;  People  v.  Supervisors  of  New  York,  18  Wend.  605. 
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paid  in  money,  and  is  invested  in  the  discount  of  notes  and  bills  of 
exchange,  and  the  income  from  the  investment  is  applied  to  the 
payment  of  expenses,  and  the  balan :e  distributed  among  the  stock- 
holders as  profit.  In  the  other  the  capital  consists  of  money  in  the 
form  of  premiums,  which  is  invested  in  bonds  and  mortgages  and 
stocks,  and  the  income  from  the  investment  is  divided  among  tlie 
stockholders,  or  expended  in  payment  of  losses  and  expenses.  The 
court  held  it  had  a  capital.  The  capital  stock  of  a  corporation  is  the 
fund  or  capital  consisting  of  money  or  goods  employed  in  conducting 
the  business  of  the  company.  In  an  insurance  company  it  is  the 
money  paid  in  by  stockholders,  which  forms  the  basis  of  the  operations 
of  the  company  in  making  insurances,  retained  in  its  character  as 
monev  to  meet  demands  for  losses,  or  invested  in  securities  for  that 
purpose.  When  the  money  so  paid  in  and  used  cannot  be  withdrawn 
and  divided  among  the  stockholders  of  the  company,  it  is  capital.  It 
is  immaterial  whether  this  money  paid  in  as  capital,  is  paid  in  before 
or  after  the  organization  of  the  company,  if  it  is  paid  in  as  a  basis  of 
the  operations  of  the  company,  and  not  to  be  withdrawn.  The  point 
was  again  ruled  that  surplus  earnings  or  net  profits,  over  and  above 
the  amount  retained  as  permanent  capital  are  not  included  in  capital.^ 
The  charter  of  a  mutual  insurance  company  contained  the  provisions 
that  the  premiums  should  amount  to  $500,000  before  trustees  were 
chosen,  and  the  premiums  paid  in  the  first  instance  should  constitute 
the  assured  stockholders,  and  a  certificate  was  to  be  issued  to  each 
member  showing  his  interest*  in  the  fund,  and  this  fund  should  be 
liable  for  losses  during  the  existence  of  the  charter,  and  should  never 
be  withdrawn.  After  organization  according  to  their  charter,  the 
members,  by  resolution,  determined  that  no  division  of  profits  should 
take  place  until  the  accumulated  earnings  should  exceed  one  million 
of  dollars.  Two  objections  were  raised  to  taxing  the  fund  of  the 
company  up  to  one  million  dollars.  The  first  was  that  the  fund  was 
not  capital,  because  it  was  constituted  not  with  reference  to  profit  but 
as  an  indemnity  against  losses,  whereas  capital  is  money  invested  in 
business  with  a  view  to  profit.  But  it  was  answered  that  the  premi-, 
ums  were  advanced  both  with  a  view  to  profit  and  to  indemnity. 
By  the  payment  of  the  premium  the  assured  not  only  became  entitled 
to  indemnity,  but  he  became  a  stockholder,  and  the  money  became 
capital  of  the  company  of  which  he  was  a  member,  to  be  used  in  pay- 
ing expenses  and  losses,  and  to  be  invested,  its  profits  to  be  dis- 
tributed among  the  stockholders  during  the  life  of  its  charter,  and 


>  Mntnal  Tne.  Co.  of  Buffalo  v.  SupervisorB  of  Erie,  4  N.  Y.  442,  445. 


176  THE  LAW   OF  TAXATION.  [OH.  X. 

the  principal  to  be  divided  among  them  at  its  dissolution.  The  other 
objection  was  that  this  fund  was  profits,  not  capital.  This  was  ad- 
mitted to  be  true  in  the  abstract,  but  the  legislature  had  directed  these 
profits  to  be  made  capital  up  to  $500,000,  just  as  partners  may 
accumulate  profits  and  use  them  as  the  basis  of  more  extensive  opera- 
tions, and  just  as  this  corporation  had  reserved  an  additional  $500,000 
of  profits  to  be  used  as  capital  in  conducting  the  business  of  the  com- 
pany. The  objection  was  deemed  to  be  without  force  unless  it  could 
be  shown  that  the  legislature  had  not  the  power  to  direct  that  profits 
be  made  capital.^  Nor  is  it  material  in  a  mutual  life  insurance  com- 
pany, authorized  to  accumulate,  from  premiums  and  investments,  a 
fund  to  continue  liable  for  losses  during  its  existence,  that  the  rei)re- 
sentatives  of  one  holding  a  certificate  showing  his  interest  in  the 
corporation,  are  entitled  to  receive  from  such  fund  the  amount  for 
which  his  life  was  insured,  and  a  proportionate  share  of  all  the  profits 
of  the  company  accumulated  during  the  existence  of  the  policy.  The 
difference  is  a  marked  one,  but  results  from  the  nature  of  a  life  insur- 
ance company,  and  its  effect  on  the  capital  is  the  same  as  on  that  of  all 
other  mutual  corporations.  The  amount  which  is  used  in  conducting 
its  business,  and  is  considered  as  its  capital,  varies  from  time  to  time 
by  the  happening  of  casualties  insured  against.'  The  certificates 
issued  in  these  mutual  corporations,  designate  the  interest  of  the  re- 
spective stockholders  in  the  corporate  funds.  No  property  passes, 
and  no  debt  against  the  company  is  created.  The  credits  on  the  books 
of  the  company  and  certificates  answer  the  purpose  of  stock  certifi- 
cates in  other  institutions  of  fixed  capital.'  In  1853,  the  State  of 
New  York  changed  its  policy  as  to  the  taxation  of  corporations,  tax- 
ing them  on  the  value  of  their  real  estate,  the  actual  value  of  their 
capital,  deducting  real  estate,  and  shares  of  stock  in  other  corpora- 
tions, which  are  taxable  upon  their  capital  stock  under  the  laws  of 
the  State,  and  the  surplus  profits  or  reserved  funds  in  excess  of  ten 
per  cent,  of  their  capital.^  Under  this  system,  in  determining  the 
actual  value  of  the  capital,  an  insurance  company  claimed  to  deduct 
from  the  capital  the  contingent  liability  of  the  company  upon  out- 
standing policies.  It  was  held  to  be  a  proper  deduction.  The  amount 
required  to  reinsure  the  outstanding  policies,  is  the  proper  measure  of 
this  liability,  and  should  be  deducted  from  the  capital  and  surplus 


»  The  Sun  Mutnal  Ins.  Co.  v.  The  Mayor,  Ac.  of  New  York,  8  N.  Y.  241,  249,  250. 

•  The  People  v.  The  Board  of  Superviaors  of  New  York,  16  N.  Y.  424,  428. 
■  Sun  Mutual  Ina.  Co.  v.  The  Mayor,  Ac.  of  New  York,  8  N.  Y.  241,  260. 

*  Tax  Laws  N.  Y.  City,  by  Lawrence,  pp.  26,  29 ;  People  v.  Dolan,  86  N.  Y.  62,  63 ; 
Nelson,  J.,  Bank  Tax  Case,  2  Wall.  209. 
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profits,  less  ten  per  cent.^  A  distinction  is  drawn  between  this  and 
the  statute  taxing  individuals  on  "  the  full  value  of  all  the  taxable 
property  owned  by  such  person,  after  deducting  the  just  debts  owing 
by  him."  The  debt  referred  to  here  must  be  a  specific  amount  due 
to  a  certain  person.  The  liability  of  the  company  on  its  outstanding 
policies  is  not  such  a  debt  as  is  contemplated  in  this  statute.  The  lan- 
guage as  to  corporations  is  different.  The  stock  is  to  be  assessed  at 
its  actual  vaZtue^  and  therefore  whatever  diminishes  the  actual  value 
of  the  stock,  although  not  a  debt,  is  such  a  liability  as  it  is  proper  to 
to  deduct.  And  where  a  company  has  no  surplus  funds  or  reserved 
capital,  but  makes  large  dividends,  its  capital  is  to  be  assessed  at  its 
actual  valuey  without  reference  to  its  par  value.  In  the  case  under 
consideration,  the  stock  was  assessed  at  seventy-five  per  cent,  above 
par.^  The  policy  as  to  mutual  life  insurance  companies  was  changed 
about  the  same  time,  by  which  they  were  taxed  as  if  they  were  incor- 
porated with  a  capital  of  $100,000.  This  act  was  passed  in  March, 
1853,  and  under  it  these  companies  were  held  liable  to  be  taxed  for 
their  surplus  and  reserved  fund  in  addition  to  the  $100,000  of  capital. 
In  1855,  the  legislature  enacted  that  the  companies  mentioned  in  the 
act  of  1853,  should  be  subject  to  taxation  on  $100,000  and  no  more. 
The  court  held  that  this  last  statute  introduced  a  new  rule  for  the 
taxation  of  such  companies,  after  the  passage  of  the  act,  but  it  was 
ineffectual  as  to  controversies  arising  prior  thereto.^ 

In  Connecticut,  where  a  tax  is  imposed  on  the  cash  capital  of  mut- 
ual insurance  companies,  ascertained  losses  unpaid  are  fixed  liabili- 
ties to  be  deducted  from  the  capital,  but  dividends  applied  to  the 
payment  of  premium  notes,  which  were  not  returned  in  the  return 
made  by  the  company  of  its  cash  capital,  are  not  to  be  deducted.* 

In  Georgia,  under  a  statute  imposing  a  "  tax  on  corporations  at  the 
same  rate  per  cent,  upon  the  whole  amount  of  their  capital  stock  paid 
in,  as  is  levied  on  others'  capital,"  it  was  held  that  the  tax  was  im- 
posed, not  on  the  market  or  actual  value,  but  on  the  nominal  capital, 
at  par  value.'* 

In  New  Jersey,  by  an  act  passed  in  1862,  corporations  are  assessed 

»  People  V,  Ferguson,  88  N.  Y.  89,  91,  92. 

*  Oswego  Starch  Factory  v.  Dolloway,  21  N.  Y,  449.  To  ascertain  the  taxable  yalue 
of  capital  stock,  the  assessors  should  estimate  the  value  of  the  property,  and  from  this 
deduct  the  indebtedness  of  the  corporation,  the  value  of  real  estate  and  of  the  stocks  <>f 
corporations  taxed  on  capital,  and  of  United  States  bonds.  Broadway  <b  Yth  Avenue  R. 
R.  Co.  V.  ComVs  of  Taxee,  1  Thomp.  <fe  C.  (N.  Y.)  635. 

»  The  People  v.  The  Board  of  Supervisors  of  New  York,  16  N.  Y.  424.  See  Id.  427, 
428,  description  of  mutual  companies. 

*  Coite  V.  Connecticut  Ins.  Co.  36  Conn.  612. 

*  Wilson  V.  Augusta  Factory,  44  Ga.  838. 
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at  the  full  amount  of  their  capital  stock  paid  in,  and  accumulated  sur- 
plus, and  such  as  have  no  capital  stock,  at  the  full  amount  of  their 
property  and  valuable  assets,  without  any  deduction  for  debts  or  ]m- 
bilities,  and  persons  holding  policies  in  mutual  assurance  companies, 
are  not  assessed  for  the  value  of  such  policies  as  a  part  of  their  per- 
sonal estate.  A  mutual  insurance  company  without  capital  stock, 
passed  a  by-law  to  create  capital  stock,  and  claimed  to  be  assessed  as  a 
company  with  capital  stock.  It  was  held  that  this  could  not  be  done, 
the  members  could  not  change  the  character  of  the  company.^ 

A  tax  on  the  property  of  a  corporation,  and  also  a  tax  on  the  cap- 
ital stock  is  double  taxation.  The  property  of  the  corporation  is  the 
tangible  form  in  which  the  capital  is  invested  in  order  to  conduct  the 
operations  of  the  company,  and  if  the  capital  stock  of  a  corporation  is 
exempt,  the  exemption  will  extend  to  all  the  property  owned  by  such 
corporation.  It  will  not  be  presumed  that  the  legislature  intended  to 
tax  twice.'  But  it  is  to  be  observed  that  this  is  an  entirely  different 
question  from  that  of  the  power  of  the  State  to  tax  both. 

We  have  seen  that  in  ascertaining  the  actual  value  of  capital  stock, 
the  premium  reserve  of  an  insurance  company  is  to  be  deducted.  The 
fiame  rule  applies  under  a  statute  taxing  personal  property,  which 
aDows  "  the  indebtedness  of  the  tax-payer  to  be  deducted,  and  the  ex- 
cess only  to  be  taxed." ' 

§  88.  Accumvlated  Surplus. — In  many  of  the  States  a  tax  is  im- 
posed, not  only  on  the  capital  as  such,  and  on  the  profits  when  directed 
by  the  charter  to  be  treated  as  capital,^  but  often  the  tax  is  imposed 
upon  the  capital  stock  paid  in  and  "  dcoumtdated  surpluBP  This  is 
defined,  in  reference  to  stock  companies,  to  be  the  fund  they  have  in 
excess  of  their  capital  stock  and  liabilities.'  So  a  tax  on  net  earnings 
is  a  tax  on  the  products  of  the  business  remaining  after  deducting  the 
expenses  of  conducting  it,"  and  a  tax  imposed  by  the  United  States 
revenue  law  on  corporations,  for  "  all  undistributed  sums,  or  sums 
made  or  added  during  the  year  to  their  surplus  or  contingent  funds," ' 
includes  the  undistributed  surplus  earnings  of  savings  banks,  added 
during  the  year  to  their  contingent  fund,  although  such  fund  may  be 


1  State  V.  Utter,  S4  N.  J.  Law  (5  Yroom),  480 ;  State  v,  Ammerman,  37  N.  J.  Law,  408. 

'  The  Borne  R.  R  Co.  v.  Mayor  <fc  Council  of  Rome,  14  Ga.  275. 

*  Alabama  Gold  Life  Insurance  Co.  v.  Lott,  8  Cent.  Law  Journal,  0.48. 

^  Sun  Mutual  Ins.  Co.  v.  The  Mayor,  <frc.  of  New  Tork,  8  N.  T.  241. 

»  State  f>.  Utter,  84  N.  J.  Law  (6  Vroom),  489. 

'  Commonwealth  t'.  Peun.  Gas  Coal  Co.  8  Brews.  (Penn.)  107. 

^  2  Brightley's  Dig.  Laws  U.  a  p.  364,  §  800. 
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held  afi  Becoritj  for  deposits.^  It  seems  that  the  purpose  to  which  the 
corporation  may  devote  its  surplus,  whether  to  increase  its  capital  and 
extend  its  business,  or  to  be  kept  as  a  reserve  against  ascertained  or 
contingent  liabilities,  does  not  affect  the  question  of  its  liability  to 
tax ;  the  only  question  to  be  determined  is  what  fund  the  legislature 
intended  to  be  taxed.  A  very  interesting  question  has  arisen  in  New 
Jersey  as  to  the  meaning  of  accumidated  surplus  as  applied  to  fire 
insurance  companies  widi  a  capital  stock,  where  corporations  were  to 
be  assessed  ^^  at  the  full  amount  of  their  capital  stock  paid  in  and 
OfCcumulated  surplusP  We  have  seen  heretofore,  that  the  liability  of 
an  insurance  company  upon  its  outstanding  policies,  which  is  estimated 
to  be  the  amount  required  to  reinsure  the  policy  holders  in  other  com- 
panies, while  it  is  not  a  debt,  yet  it  is  such  a  liability  as  is  to  be  de- 
ducted in  ascertaining  the  actiuU  value  of  the  capital  stock  of  such  a 
company.*  The  question  now  raised  is  whether  in  ascertaining  the 
accumulated  surplus,  the  premium  fund  as  it  is  called,  which  is  the 
amount  necessary  to  reinsure  all  outstanding  policies,  is  to  be  deducted 
as  one  of  the  liabilities  of  the  company.  It  is  admitted  on  all  hands 
that  the  accumulated  surplus  is  the  profits  piled  up  or  accumulated  in  ex- 
cess of  the  capital  stock  and  the  liabilities  of  the  company,  and  it  even 
seems  to  be  conceded  that  these  liabilities  are  fixed  and  not  contingent 
liabilities.  On  the  one  hand,  it  is  claimed  that  the  liability  in  question,  is 
fixed,  determinate,  one  that  can  be  ascertained  with  mathematical  cer- 
tainty by  rules  well  understood  ;  that  the  premium  is  not  earned  when 
received ;  that  it  is  not  earned  until  the  risk  expires ;  and  the  profits  can- 
not be  ascertained  before  that  period  without  making  allowance  for  the 
amount  necessary  to  reinsure.  It  is  said  that  it  would  be  as  reasonable 
among  merchants  to  call  one  day's  sales  profits,  as  to  call  premiums  re- 
ceived by  insurance  companies  profits.  But  this  view  of  Chancellor  Za- 
briskie  did  not  prevail.  On  the  other  hand,  it  was  argued  that  surplus 
in  an  insurance  company  was  very  similar  to  surplus  in  a  bank.  There 
it  was  the  earnings  from  discount,  interest  and  investments,  which  was 
carried  into  the  surplus  account,  and  at  certain  periods,  after  deduct- 
ing expenses  and  ascertained  losses,  was  paid  to  stockholders  as  divi- 
dends, reserving  such  a  sum  as  might  be  deemed  proper  by  the  direc- 
toiy,  either  to  increase  the  capital  of  the  company  in  conducting  the 
business,  or  to  provide  against  contingent  losses.  What  is  the  differ- 
ence between  the  discount  and  interest  received  by  the  bank  and  the 
premium  received  by  the  insm'ance  company  ?    One  is  a  premium 


'  U.  S.  V.  Dollar  Savings  Bonk,  8  Pittsburgh  (Penn.)  408. 
*  Peopk  V.  Fergoson,  88  N.  T.  89 ;  anU,  §  87. 
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paid  for  a  loan,  the  other  for  a  fire  or  life  risk.  When  are  they 
earned  ?  In  the  one  ease  when  the  loan  is  made,  in  the  other  when 
the  risk  is  begun.  They  each  then  become  the  property  of  the  com- 
pany, to  be  disposed  of  in  its  discretion — to  be  divided  as  profits 
among  stockholders,  used  as  increased  capital,  or  kept  as  a  reserve 
fond  against  contingent  losses.  As  to  the  argunient  that  the  pre- 
miums are  not  earned  until  the  risks  expire,  and  that  there  is  a  liabil- 
ity therefor,  which  it  is  said  is  proper  to  be  considered  in  estimating' 
the  strength  of  the  company,  or  the  actual  value  of  the  stock,  and  to 
be  valid  as  to  accumulated  surplus,  it  must  go  farther  and  show  that 
the  premiums  are  not  the  property  of  the  company.  When  the  con- 
tract is  complete  and  risk  begun,  it  is  entire,  and  there  is  no  appor- 
tionment or  return  of  premium  without  express  stipulation,^  and  when 
there  is  a  stipulation,  in  the  event  of  transfer,  that  a  part  of  the 
premium  may  be  reclaimed,  it  is  a  contingency,  and  not  a  charge  upon 
the  premium  that  takes  away  the  right  of  property  and  ownership. 
This  liability  is  of  the  same  class  as  possible  losses  by  fire,  provided 
for  by  capital  and  the  reserved  fund,  to  be  claimed  out  of  the  general 
assets  of  the  company.  The  court  held :  1.  That  accumulated  surplus 
in  stock  insurance  companies  is  the  fund  in  excess  of  its  capital  stock 
paid  in,  after  payment  of  debts  and  liabilities.  2.  That  the  liabilities 
upon  policies  issued  and  unexpired,  is  a  contingent  and  not  a  fixed 
liability,  and  does  not  affect  the  character  of  the  fund  arising  from 
premiums  as  surplus  capital  or  accumulated  surplus.  3.  That  in  fire 
policies  for  a  fixed  sum  and  for  a  definite  term,  the  contract  is  entire ; 
the  premium,  when  the  risk  begins,  is  the  property  of  the  company 
for  purposes  of  taxation,  though  held  subject  to  contingent  losses.^ 
Where  a  statute  provides  for  the  taxation  ^^  of  shares  of  stock  in  banks 
and  other  incorporated  companies,  and  of  property  owned  by  incor- 
porated companies,  over  and  above  their  capital  stock,"  an  insurance 
company  having  a  capital  stock  of  $100,000,  but  having  cash  on  hand 
and  money  loaned  amounting  to  $300,000,  was  held  to  be  properly 
assessed  under  this  statute  for  the  latter  sum.' 

In  Wisconsin,  the  general  tax  law  imposes  a  tax  upon  the  "  undi- 
vided profits  and  all  other  means  not  forming  a  part  of  the  capital 
stock  of  every  incorporated  company."  A  special  tax  was  imposed 
upon  the  capital  stock  of  banks.    A  bank  having  paid  the  tax,  claimed 


'  Hnnter  v.  Wright,  10  Barn.  &  Ores.  714. 

•  State  V.  People's  Fire  Ins.  Co.  86  N.  J.  Law  (6  Vroom),  676.    Zabriskie,  Chan.,  dis- 
sented in  an  able  and  earnest  opinioD. 

'  St.  Loais  Mut.  Ins.  Co.  v.  Charles,  47  Mo.  466. 
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that  it  was  not  liable  under  the  general  tax  law,  for  profits  in  excess 
of  capital.  The  conrt  held  that  capital  stock,  in  the  sense  of  the  bank- 
ing laws  of  Wisconsin,  has  reference  to  the  funds  paid  in  bj  the 
€tockholders,  to  be  used  and  managed  by  the  bank  for  banking  pur- 
poses. The  tax  is  on  the  franchise,  measured  by  this  amount,  and  is 
the  same  if  part  of  the  capital  be  lent;  but  ^'accumulated  profits" 
which  have  never  been  divided  among  the  stockholders,  but  have 
been  retained  for  banking  purposes,  are  not  a  part  of  its  capital  stock 
in  such  a  sense  as  to  be  exempt  from  the  operation  of  the  general  tax 
law.^ 

§  89.  Beal  and  Personal  Estate,  and  Shares^  haw  taxed — iitefe 
in  Massachusetts* — Aa  a  general  rule,  the  real  estate  of  all  corpora- 
tions is  taxed  to  the .  corporation  in  the  county  or  city  where  it  is 
situated.  The  rule  as  to  personal  property  varies  in  different  States, 
and  even  in  the  same  State  it  varies  according  to  the  character  of  the 
corporation,  the  legislature,  in  its  discretion,  taxing  one  class  of  cor- 
porations in  a  different  manner  from  another.  In  Massachusetts, 
prior  to  1862,  manufacturing  corporations  were  taxed  on  their  real 
estate  and  machinery  according  to  value,  in  the  place  where  the  prop- 
erty was  situated.  There  was  no  tax  upon  their  personal  property, 
other  than  that  placed  upon  the  shares  of  stock  in  such  corporations. 
The  shares  were  assessed  to  the  stockholders  at  their  domicile,  but  in 
ascertaining  their  value  for  taxation,  the  value  of  the  real  estate  and 
machinery  was  deducted.'  Under  a  general  statute  for  taxing  all 
stocks  in  incorporated  companies,  the  stock  of  a  bank  is  to  be  assessed 
to  stockholders  at  the  residence  of  the  owners,  and  the  real  estate 
to  the  bank  where  it  is  situated,  but  the  value  of  the  real  estate  is  not 
to  be  deducted  in  ascertaining  the  value  of  the  shares.  It  was  by 
express  statute  that  the  value  of  the  real  estate  and  machinery  was 
deducted  in  assessing  the  shares  of  manufacturing  corporations.' 

In  1862,  the  policy  was  changed  by  imposing  an  excise  tax  upon 
the  franchises  of  fire  and  marine  insurance  companies  and  savings 
banks. 

In  1864,  the  principle  was  extended  to  include  all  corporations 
having  a  capital  stock  divided  into  shares,  except  banks  of  issue  and 


1  state  Bank  of  Wisconsin  v.  The  atj  of  Milwaukee.  18  Wise.  295.  Tlie  tax  law  of 
Wisconsin  has  been  changed ;  now  it  is  on  "  the  capital  stock  paid  in  and  so  retnaininff 
undiminished  by  losses,  inclusive  of  the  valae  of  all  other  personal  property  of  any  stock 
company.''    Street's  Digest  of  Taxation,  p.  178. 

*  Boston  <k  Sandwich  Glass  Co.  v.  City  of  Boston,  4  Mete.  184 ;  Salem  Iron  Factory 
Co.  V.  Inhabitants  of  Danvers,  10  Mass.  514.  . 

*  Tremont  Bank  v.  City  of  Boston,  1  Cnsh.  142. 
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deposit,  and  the  Btockholders  of  sach  -corporations  were  exempt  from 
taxation  upon  their  shares  in  the  place  of  their  residence.^  But  these 
acts  did  not  lay  a  tax  upon  the  personal  property  of  corporations,  and 
mutual  insurance  companies  were  not  embraced  by  them.* 

It  was  claimed  that  the  act  of  1865  applied  to  mutual  insurance 
companies,  but  that  act  was  construed  to  be  a  provision  as  to  the  mode 
in  which  the  shares  of  national  bank  stock  should  be  assessed  to  those 
already  liable  to  taxation,  and  not  intended  to  create  a  new  class  of 
tax-payers.' 

Railroads. — ^In  Massachusetts,  railroads  are  regarded  as  public 
easements,  and  the  works  erected  by  the  corporation  as  public  works, 
and  as  such  exempt  from  taxation,  on  the  same  principle  as  State 
houses,  jails,  court  houses,  and  other  public  works.  The  exemption 
is  however  limited,  as  to  real  estate,  to  the  five  rods  which  they  are 
allowed  to  take  under  the  right  of  eminent  domain,  and  to  all  build- 
ings erected  thereon  which  are  necessarily  incident  to  the  railroad 
and  its  objects.*  So  land  owned  by  a  city,  taken  under  the  authority 
of  the  legislature  for  the  purpose  of  supplying  the  city  with  water, 
is  taken  under  the  right  of  eminent  domain  for  public  use,  and  is  not 
liable  to  taxation.^  But  a  grist  mill  is  not  a  public  work  so  as  to  be 
exempt  from  taxation.  The  real  estate  of  a  corporation  owning  a 
grist  mill  is  taxed  where  it  is  situate,  and  the  shares  to  the  owners  at 
their  residence.'  In  Pennsylvania  and  Kentucky,  as  in  Massachusetts, 
the  property  of  railroads  and  canals  is  exempt  from  taxation.*'  In  the 
first-named  State  the  exemption  is  limited  to  such  property  as  is  ap- 
purtenant and  indispensable  to  the  construction  and  preparation  of 
the  road  for  use.® 

There  is  nothing  in  the  Constitution  of  the  United  States  or  that 
of  Massachusetts  that  forbids  the  taxation  of  corporations  of  other 
States,  or  their  exclusion  from  doing  business  in  the  State,  in  case  of 
a  failure  to  pay  the  tax ;  *  and  even  if  it  does  not  transact  business  in 


1  Manufacturers'  Ins.  Co.  v.  Loud,  99  Mass.  U6 ;  Commonwealth  v.  Hamilton  Manuf. 
Co.  12AUen,  298. 

*  Commonwealth  t*.  Berkshire  Ins.  .Co.  98  Mass.  25. 

*  Murray  v.  Berkshire  Life  Ins.  Co.  104  Mass.  686 ;  and  ^  44,  ante,  as  to  national  bank 
shares. 

*  Inhabitants  of  Worcester  v.  Western  R.  B.  Co.  4  Mete.  664. 

*  Wayland  v.  Co.  Com'rs,  4  Gray,  600. 

*  Boston  Water  Power  Co.  v.  City  of  Boston.  9  Mete.  199. 
'  Louisville  R.  R.  Co.  v,  Warren  Co.  5  Bush  (Ky.)  243. 

*  Berks  Co.  v.  Railroad,  6  Barr,  70 ;    Schuylkill  Nav.  Co.  v.  Berks  Co.  11  Penn.  St. 
202. 

*  Att'y  General  v.  Bsy  State  Mining;  Co.  99  Mass.  148. 
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the  State,  shares  of  its  stock  held  by  residents  of  Massachusetts  may 
be  taxed.^ 

In  New  York  the  real  estate  of  railroads  is  taxed  in  the  county  or 
town  in  whieh  it  is  situated.*  On  the  same  principle  in  England  rail- 
ways are  liable  to  rates  for  the  poor  of  the  respective  parishes  through 
which  they  pass.^  As  to  the  manner  in  which  such  real  estate  is  to  be 
valued  for  assessment,  there  are  two  views.  The  courts  of  New  York 
hold  that  the  land  is  not  to  be  valued  as  an  isolated  piece  of  land,  un- 
connected  with  anything  at  either  end  beyond  the  limits  of  the  town 
in  which  the  land  lies,  but  it  is  to  be  valued  as  real  estate  used  for 
railroad  purposes,  looking  to  its  position  with  reference  to  other  parts 
of  the  road,  and  the  business  and  profit  derived  therefrom.  It  is  to 
be  estimated  in  the  same  manner  as  real  estate  used  for  a  mill  is 
valued  for  milling  purposes,  and  not  according  to  its  value  for  a 
church  or  for  banking  purposes.^  In  Maryland  the  view  is  taken  that 
buildings  and  rails  should  be  taxed  as  of  the  value  they  bear,  irre- 
spective of  their  being  portions  of  a  railroad,  and  that  taxing  the 
land  as  land,  is  the  proper  rule.^ 

It  is  sometimes  a  question  as  to  what  constitutes  real  estate.  In 
New  York  the  railroads  have  a  fee  in  the  lands  taken  for  their  pur- 
poses generally,  but  where  the  track  of  a  railroad  was  laid  in  a  high- 
way, and  the  corporation  had  no  interest  in  the  land,  save  a  right  to 
use  the  same  for  the  passage  of  their  trains  and  vehicles  to  and  fro 
over  the  track,  the  term  ^^  land  "  as  used  in  the  statute  was  considered 
sufficiently  broad  to  include  this  interest  in  land  of  the  corporation, 
and  an  assessment  of  such  interest  as  land  was  sustained.*  The  mains 
of  a  gas  company  under  the  streets  of  a  city  are  not  regarded  as  real 
estate  liable  to  taxation  by  the  city ;  they  are  personal  estate  of  the 
company.' 

*  Great  Barrington  v.  County  Com'ps,  16  Pick.  672. 

■  Mohawk  <fe  Hudson  R.  R.  Co.  v.  Clute,  4  Paige,  884 ;  People  v.  Barker,  48  N.  Y.  70 ; 
Buffalo  A  State  L.  R.  R.  Co.  v.  Superyisors  of  Erie,  Id.  93.  Railroads  are  not  non- 
reeidenta  of  the  towns  through  which  they  run.  Pi'ovidence  <fe  Worcester  R.  R.  Co.  v, 
Wright,  2  R.  I.  459. 

*  Angell  ffe  Ames  on  Corporations,  g§  444,  445 ;  Regina  v.  London  R.  Co.  2  Railroad 
Cases,  629 ;  1  Q.  R  558.  The  same  rule  is  also  applied  in  Illinois.  Sangamon  A  Morgan 
R.  R.  Co.  V.  Co.  of  Morgan,  14  IIL  162. 

*  48  N.  Y.  11 ;  State  v.  IlUnois  C  nt.  R.  R.  Co.  27  111.  64 ;  Chicago  A  N.  W.  R.  R.  Co. 
V.  Lee  Co.  44  lU.  248. 

*  Philadelphia,  WilmiDgton  A  Bait.  R.  R.  Tax  Cases,  12  Gill  A  J.  117.  See  Fitch- 
hurgh  R.  R.  Co.  v.  Prescott,  47  N.  H.  62,  where  wood,  timber,  logs  and  lumber  owned  by 
a  railroad  distributed  along  its  line  for  use  in  operating  and  repairing  the  road,  were 
taxed  as  a  pari  of  the  road,  and  14  111.  168,  where  it  is  said  that  the  valuation  of  a  road 
must  be  of  that  specific  part  in  the  county,  baying  no  reference  to  the  whole  yalae  of  the 
road;  a.  v.  Huntingdon  v.  Central  Pacific  R.  R.  Co.  2  Sawyer,  503. 

*  People  «.  Cassity,  46  N.  Y.  46, 49. 

'  People  V.  Board  of  Assessors  of  the  City  of  Brooklyn,  89  N.  Y.  81 ;  Memphis  Gas- 
light Co.  V.  State,  6  Cold.  (Tenn.)  810. 
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Where  the  stock  of  a  corporation  is  declared  to  be  pei^sonal  estate, 
and  the  stock  is  exempt  from  taxation,  it  is  said  that  the  real  estate  of 
the  corporation  is  not  subject  to  taxation,  and  that  the  stock  embraces 
the  property  of  the  corporation.^  This  is  undoubtedly  true,  especially 
where  a  bonus  is  paid  for  the  charter,  and  the  evident  intent  is  in  con- 
sideration thereof  to  release  from  all  further  taxation,  or  where  the 
peculiar  phraseology  is  such  as  to  include  all  the  property  of  the  cor- 
poration. As  in  the  Virginia  case,  where  the  language  of  the  act  was 
that  "  all  the  machines,  wagons,  vehicles  or  carriages  belonging  to  the 
company,  with  all  their  works,  and  all  profits  which  may  accrue  from 
the  same,  shall  be  vested  in  the  respective  shareholders  forever,  in 
proportion  to  their  respective  shares,  and  shall  be  deemed  personal  es- 
tate and  exempt  from  any  charge  or  tax  whatever."  But  apart  from 
the  cases  of  exemptions  from  taxation,  and  the  cases  of  peculiar 
phraseology  indicating  such  an  intention,  the  mere  declaration  that  the 
stock  shall  be  "  personal  estate,"  does  not  prevent  the  real  estate  of 
the  corporation  from  being  taxed  as  such.*  In  the  last  case  cited,  the 
charter  of  the  company  provided :  "  The  bridge  and  aU  property  ap- 
purtenant thereto,  vested  in  and  belonging  to  said  company,  shall  be 
considered,  and  is  hereby  declared,  to  be  personal  estate."  This  pro- 
vision was  said  not  to  apply  to  wharves  and  docks  owned  by  the  com- 
pany, and  not  necessary  to  the  purposes  of  the  company.  The  assess- 
ment of  such  property  to  the  company  in  the  town  in  which  it  was 
situated,  was  sustained.  It  is  true  that  the  value  of  all  the  property 
of  a  company  is  included  in  the  value  of  its  stock,  and  taxing  the  stock 
and  property  is  double  taxation,  but  such  taxation  is  not  illegal,  and 
while  it  may  affect  the  construction  of  a  statute,  it  must  appear  clearly 
that  the  legislature  intended,  by  such  a  provision,  to  exempt  all  the 
property  of  the  company  from  taxation,  and  tax  the  owners  of  the 
stock  upon  its  value  alone,  to  sustain  the  construction  claimed  by  the 
company,  that  the  wharves  and  docks  are  not  subject  to  taxation. 

The  questions  discussed  in  the  Massachusetts  and  New  York  cases, 
settle  the  question  that  under  general  tax  laws,  for  the  taxation  of 
real  and  personal  estate,  the  facts  that  the  owner  of  the  shares  of  stock 
is  taxed  for  them,  and  that  the  stock  includes  all  the  property  of  the 
company,  will  not  exonerate  the  real  property  of  a  corporation  from 
taxation  at  its  full  value.     The  State  may  by  express  statute,  as  in  the 


*  Baoj^or  A  Piscfitaquis  R.  R.  Co.  v.  Harris,  21  Maine,  553 ;  Mayor,  <fec.  of  Baltimora 
V.  Bait.  &  Ohio  R.  R.  Co.  6  Gill,  289;  Richmond  v.  Richmond  A  Dan.  R.  R.  Co.  21  Gratt. 
604. 

'  Mohawk  &  Hadson  R.  R.  Co.  v.  Clute,  4.  Paige,  884 ;  Toll  Bridge  Co.  v.  Oshorne,  35 
Conn.  7. 
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case  of  manufacturing  corporations,  direct  that  the  yalue  of  the  real 
estate,  and  even  the  machinery  which  had  been  taxed  to  the  corporation 
at  the  8Uu8  of  the  real  estate,  be  deducted  in  ascertaining  the  value  of 
the  shares.  The  same  view  is  taken  in  other  States.^  But  these 
decisions  are  not  to  be  considered  as  touching  the  question  of  the 
power  of  the  State  to  impose  the  tax  wholly  on  the  stock,  and  exempt 
the  real  estate,  or  to  tax  the  income  of  the  road  at  a  certain  rate  and 
exempt  all  other  property ;  for,  as  we  have  seen  heretofore,  the  State, 
even  where  its  Constitution  contains  a  provision  that  taxation  shall  be 
equal  and  uniform,  may  commute  the  tax  on  corporations  for  a  specified 
sum  or  for  a  sum  graduated  by  the  earnings  of  the  corporation,  and 
exempt  it  from  all  other  taxation. 

In  Iowa,  a  tax  law  provides  that,  "  the  property  of  all  corporations 
for  pecuniary  profit  shall  be  subject  to  taxation,  the  same  as  that  of 
individuals,"  and  the  Constitution  contains  the  provision  for  equality 
and  uniformity  of  taxation.  The  legislature  passed  an  act  taxing  the 
property  of  express  companies,  and  prescribed  a  rule  for  estimating 
the  value  of  the  property  of  such  corporations ;  the  rule  was  that  the 
property  was  to  be  valued  at  forty  per  cent,  of  the  gross  receipts, 
within  the  particukr  taxing  districts,  from  its  business  of  the  preced- 
ing year.  This  tax  law  was  sustained  and  considered  a  proper  mode 
of  taxing  the  property  of  such  corporations.* 

§  90.  Personal  Estate^  how  and  where  Taxed. — A  question  arises 
here  similar  to  that  in  reference  to  the  real  estate  of  corporations.  If 
the  shares  of  stock  in  a  corporation  are  taxed  under  general  tax  laws 
to  the  owners,  at  their  places  of  residence,  can  the  personal  property 
of  the  corporation  be  taxed  to  the  corporation  ?  It  is  undoubtedly 
true  that  the  shares  or  the  stock,  or  capital  stock  include  all  the 
property  of  the  corporation,  and  if  taxed  to  the  shareholders  and 
again  to  the  corporation  it  is  double  taxation,  but  such  taxation  is  not 
illegal.  Yet  where  there  is  anything  in  the  tax  laws  or  the  charter  of 
the  corporation  to  indicate  an  intention  to  tax  only  in  one  form,  the 
leaning  of  the  courts  against  double  taxation  will  lead  them  so  to 
construe  the  tax  laws  or  charter  as  to  avoid  taxing  the  same  property 
twice.    And  especially  is  this  true,  where  the  charter  exempts  the 


1  American  Bank  v,  Mumford,  Collector,  4  R.  I.  478 ;  Proyident  Institution  for  Saxinfrs 
V.  Gardner,  4  R.  I.  484 ;  Smith  v,  Burley,  9  N.  H.  423.  In  Virginia,  by  statute,  the 
machinery  of  a  manufacturing  corporation  is  estimated  as  a  part  of  the  value  of  the  real 
estate,  upon  which  it  is  situated.  Code  of  1873,  §  48,  p.  296.  In  New  York,  since  the 
decision  in  4  Paige,  884,  by  statute,  the  value  of  real  estate  is  deducted  in  ascertaining 
the  value  of  the  shares  for  taxation. 

'  United  States  Express  Co.  v.  Elljson,  28  Iowa,  376. 


186  THE  LAW  OF  TAXATION.  [CH.  X. 

Btock  from  taxation,  or  impoBes  a  tax  of  a  specific  character  and 
exempts  the  corporation  from  all  further  taxation.^  When  a  statute 
requires  the  "goods,  wares,  merchandise,  or  other  stock  in  trade, 
including  stock  employed  in  manufacturing, "  &c.,  to  be  taxed  "  in 
the  town  or  place  when  used  or  employed,"  the  personal  property  of 
a  corporation  is  not  considered  as  reached  by  the  statute,  on  the 
principle  that  it  was  included  in  the  shares  of  stock  and  taxed  to  the 
owners  at  their  domicile.^ 

The  question  has  been  raised  as  to  the  rolling  stock  of  a  railroad, 
whether  it  is  to  be  taxed  as  personal  property,  or  is  so  attached  to  the 
road  and  connected  with  it  as  to  partake  of  the  nature  of  real  estate. 
The  weight  of  authority  is  that  it  is  personal  estate,  to  be  taxed  to  the 
road  where  it  has  its  domicile.^  On  the  other  hand,  it  is  claimed  that 
it  is  so  intimately  connected  with  the  purposes  and  uses  of  the  track, 
that  it  is  within  the  power  of  the  legislature  to  treat  it  as  real  property 
for  the  purposes  of  taxation.*  This  proposition  may  be  true  without 
affecting  in  the  least,  the  decisions  just  cited.  The  question  there 
was  not  as  to  the  power  of  the  legislature  to  treat  such  property  as 
real  estate,  for  in  the  absence  of  express  constitutional  prohibition  it 
undoubtedly  has  that  power,  but,  whether  under  general  tax  laws  for 
the  taxation  of  real  and  personal  estate,  the  rolling  stock  is  to  be 
classed  under  the  former  or  latter,  which  is  an  entirely  different 
question. 

A  corporation  is  taxable  for  its  personal  property  at  its  domicile, 
which  is  the  State  of  its  creation,  and  within  that  State,  in  the  town 
where  it  has  its  principal  office  or  place  of  business.*^  In  the  ease  first 
cited,  the  corporation,  a  railroad,  had  its  principal  office  in  Alexandria, 


>  State  V.  ToDis,  8  Zabr.  484,  546 ;  Gordon's  Sz'r  v.  Mayor  of  Baltimore,  5  Gill,  2?6 ; 
Tax  CaseB,  12  Gill  A  J,  111;  Rome  R.  R.  Co.  v.  Major  A  CoudcU  of  Rome,  14  Ga.  276. 

*  Gardner  Cotton  <fe  Woolen  Factory  v.  Gardner,  5  Greenleaf  (Me.)  183. 

s  Pacific  R.  R.  Co.  v.  Cass  County,  63  Mo.  17;  Randall  v.  Elwell,  62  N.  T.  621; 
Orange  A  Alexandria  R.  R.  Co.  v.  City  Couocil  of  Alexandria,  17  GratU  176.  Pullman 
palace  cars,  not  owned  by  the  railroad  company  but  by  a  car  company,  are  included  in 
the  rolling  stock  of  the  railroad,  and  taxed  as  such.  Kennedy  v.  St  Louis,  Yandalia, 
Terre  Haute  A  Indianapolis  R.  R.  Co.,  62  ill  396. 

*  Louisville  A  New  Albany  R.  R.  Co.  v.  State,  26  Tnd.  177.  See  also  the  very  able 
argument  of  Mr.  Carpenter,  to  show  rolling  stock  to  be  fixtures,  in  a  note  to  Minnesota 
Co.  V.  St.  Paul  Co.  2  Wall  646-649. 

^  Orange  A  Alexandria  R.  R.  Co.  v.  City  Council  of  Alexandria,  17  Gratt.  186,  186; 
Ontario  Bank  «.  Bunnell,  10  Wend.  186 ;  Sangamon  A  Morgan  R.  R.  Ce.  v.  County  of 
Morgan,  14  111.  168;  City  of  Sacramento  v.  California  Stage  Co.  12  Cal.  184;  Pacific 
R.  R.  Co.  V.  Case  Co.  68  Mo.  17 ;  Portland,  Saco  A  Portsmouth  R.  R.  Co.  v.  Saco,  60 
Mune,  196 ;  Middletown  Ferry  Co.  v.  Middletown,  40  Conn.  66 ;  People  v.  City  of  Os- 
wego, 6  Thomp.  A  C.  (N.  Y.)  673.  A  foreign  corporation  is  assessed  in  the  same  mode 
and  at  the  same  place,  unless  there  be  a  special  statute  on  the  subject  British  Commer- 
cial Life  Ins.  Co.  t>.  Com'rs  of  Taxes,  31  N.  Y.  82. 
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where  its  financial  and  other  affairB  were  managed,  and  its  transfer 
book  and  book  of  accounts  were  kept ;  the  directors  of  the  corporation 
held  their  meetings  there ;  the  machine  shops  were  there,  where  the 
rolling  stock  of  the  company  was  repaired  when  out  of  order,  and 
kept  when  not  in  actual  use ;  the  clerk  and  treasurer  of  the  company 
resided  in  Alexandria,  and  the  president,  though  he  resided  elsewhere 
was  usually  there  attending  to  the  business  of  the  company.  These 
facts  were  considered  as  fixing  the  domicile  of  the  company  in  Alex- 
andria for  the  purposes  of  making  its  rolling  stock  liable  to  taxation 
by  the  city  of  Alexandria. 

In  New  York  the  statute  requires  corporations  to  be  assessed  in 
the  town  or  ward  where  the  principal  oflSce  or  place  of  business  for 
transacting  the  financial  concerns  is  situated ;  the  statute  also  requires 
the  organic  certificate  of  corporations  operating  in  many  counties,  such 
as  navigation  companies,  to  state,  among  other  things,  ^^  the  name  of 
the  dty  or  town  and  county  in  which  the  principal  office  for  man- 
aging the  affairs  of  the  company,  is  to  be  situated,"  this  certificate  is 
to  be  filed  in  the  clerk's  office  of  that  town  or  county.  The  Western 
Transportation  Company,  in  its  certificate,  named  the  village  of  Tona- 
wanda  as  the  place  of  its  principal  office,  kept  its  stock  books  there,  and 
held  the  monthly  meeting  of  its  directors  there,  although  very  little 
other  business  was  done  there,  and  only  one  clerk  at  a  salary  of  $1,150 
was  employed  there.  The  business  of  the  company  was  very  large 
upon  the  Western  lakes  and  the  Erie  canal ;  twenty  clerks  were  em- 
ployed at  Buffalo ;  the  president,  secretary  and  treasurer  resided  there, 
and  did  their  business  chiefly  at  that  office ;  the  business  done  there 
amoimted  annually  to  several  hundred  thousand  dollars ;  full  books  of 
account  of  the  business  of  the  company  were  kept  there ;  the  com- 
pany had  a  large  number  of  offices  east  and  west,  at  all  of  which,  ex- 
cept at  New  York  and  Chicago,  the  business  was  less  than  at  Bu£^lo ; 
more  money  was  received  at  Chicago,  and  about  twice  as  much  at 
New  York  as  at  Buffalo.  The  object  of  the  company  in  locating  its 
office  at  Tonawanda  was  to  avoid  taxation  in  the  city  of  Buffalo.  The 
certificate  was  considered  conclusive  as  to  the  location  of  the  principal 
office  of  the  corporation  for  the  purpose  of  taxation  upon  its  capital.^ 
But  when  the  statute  requires  a  manufacturing  corporation  to  state  in 
its  organic  certificate  "  the  place  in  which  the  operations  of  the  com- 
pany are  to  be  carried  on,"  it  is  to  be  taxed  in  that  place,  though  the 
principal  office  for  conducting  the  financial  concerns  of  the  company 


'  Weatern  TransportatioD  Co.  v.  Schev,  19  N.  Y.  408. 
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is  located  in  a  different  town.  The  reason  for  the  role  in  reference  to 
navigation  companies,  whose  business  extends  through  many  counties 
and  cities,  does  not  apply  to  a  manufacturing  corporation,  whose  busi- 
ness is  local,  and  when  the  company  is  located  in  a  particular  county 
in  its  certificate,  it  is  to  be  taxed  there.^ 

When  a  tax  is  imposed  on  ^^  money  at  interest,"  a  savings  bank 
which  had  invested  deposits  in  the  stock  of  another  bank,  was  held 
not  liable  to  be  taxed  for  the  deposits  so  invested  as  ^^  money  at  inter- 
est." '  So  deposits  thus  invested  are  not  to  be  taxed  to  the  savings 
bank,  because  the  deposits  are  taxed  to  the  owners  at  their  domicile, 
and  double  taxation  will  not  be  presumed.'  Where  a  tax  law  imposes 
a  tax  on  ^^  bank  stock,  or  stock  in  any  moneyed  corporation  of  loan  and 
discount,"  a  savings  bank  exercising  all  the  rights  and  privileges  of  a 
bank,  except  issuing  its  own  paper  as  a  circulating  medium,  is  included 
in  the  description.^  Where  a  tax  is  imposed  on  deposits,  and  a  person 
who  has  sudi  deposits  on  the  day  on  which  the  assessment  is  to  be 
made,  gives  a  check  for  the  amount  of  the  deposits,  payable  in  legal 
tender  noteSy  which  are  exempt  from  taxation,  which  are  given  him, 
and  he  makes  a  special  deposit  of  them  in  the  same  bank,  and  three 
days  after  he  changes  his  special  deposit  into  a  general  deposit  of  cur- 
rent funds,  the  object  of  these  changes  being  to  escape  taxation,  the 
transaction  is  void  as  to  the  State,  and  the  deposits  are  liable  to  tax- 
ation.* 

Shares. — A  share  of  stock  in  a  corporation  is  personal  estate,  and 
is  taxable  to  the  owners  thereof  as  other  personal  estate  at  the  place 
of  his  residence.*  It  has  been  supposed  that  a  recent  decision  is  in 
conflict  with  this  view  to  the  extent  that  the  owner  of  shares  in  a  cor- 
poration created  and  exercising  its  functions  in  a  State  other  than  that 
of  the  residence  of  the  owner  of  the  shares,  is  not  liable  to  be  taxed 
at  the  place  of  his  residence  for  such  shares,  but  at  the  place  of  the 
location  of  the  corporation.''  This  decision  fully  sustains  the  general 
principle,  but  decides  that  shares  in  the  national  banks  are  an  excep- 
tion to  the  rule,  because  the  law  that  created  the  corporation  gave 


'  The  Oswego  Stiircli  Factory  v.  DaUoway,  21  N.  Y.  449. 

'  Worcester  Ins.  Co.  v,  Worcester,  10  Cofih.  128 ;  bat  see  contra,  Fire  Ins.  Co.  v.  The 
County,  9  Penn.  St.  418. 

'  ProT.  Institntion  for  Sayings  v.  Gardner,  4  R.  I.  484. 

*  LouiBville  Sarings  Bank  v.  Commonwealth,  14  B.  Monr.  409. 

*  Mitchell  V.  ComVs,  9  Kansas,  844. 

*  Ante,  %  44,  and  authorities  cited. 

^  Address  of  Geo.  H.  Andrews,  Esq.,  before  Committee  of  Wajs  and  Means  of  State 
of  New  York,  Oct.  1874,  p.  16,  referring  to  Tappan  v.  Merchants'  National  Bank  of  Chi- 
<rago,  19  Wall.  490. 
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these  shares,  for  the  purpose  of  taxation,  the  situs  of  the  bank,  the 
statute  providing  that  thej  shall  be  taxed  in  the  State  where  the  bank 
is  located,  and  if  owned  by  non-residents  of  that  State,  in  the  city  or 
town  where  the  bank  is  located,  and  not  elsewhere.^  This  act  of  Con- 
gress gives  to  the  shares  of  national  banks,  for  the  purpose  of  taxa- 
tion, the  fixity  of  real  estate.  So  far  as  non-residents  are  concerned^ 
the  act  of  Congress  is  conclusive,  it  being  the  supreme  law,  but  as  to 
residents  in  the  State  in  which  the  bank  is  located,  owning  shares,  the 
act  of  Congress  only  provides  that  they  shall  be  taxed  within  the 
State,  and  the  general  rule  will  still  apply  to  them,  that  they  are  to  be 
taxed  to  the  owner  at  his  residence ;  it  is  only  as  to  non-residents  that 
the  shares  are  separated  from  the  person  of  the  owner. 

The  tax  on  shares  is  often  collected  from  the  corporation  instead 
of  the  owner  of  the  shares,  the  officers  of  the  corporation  being  re- 
quired to  pay  the  tax  directly  into  the  treasury  of  *the  State,  and  it  is 
considered  a  valid  mode  of  collecting  the  tax,  even  in  the  case  of  na- 
tional banks,  and  does  noft  in  any  way  conflict  with  the  acts  of  Con. 
gress  on  that  subject.^  If  the  officers  of  the  bank  refuse  to  pay  the 
tax  on  the  shares,  they  may  be  compelled  by  mandamus  to  pay  the 
tax  into  the  treasury  of  the  State.'  When  the  shares  in  a  corporation^ 
as  a  bank,  are  sold  for  non-payment  of  taxes,  the  cashier  of  the  bank 
may  issue  new  certificates  to  the  purchasers  at  the  tax  sale,  who  will 
be  entitled  to  the  dividends/  The  fact  that  the  owner  of  shares  has 
assigned  them  to  a  bank  to  secure  the  balance  due  on  his  subscription 
to  the  stock  does  not  prevent  the  shares  from  being  taxed  to  him 
as  the  owner." 

Gas  PipeSf  <6c. — ^We  have  already  seen  that  gas  mains  are  not 
taxable  as  real  estate.  In  Massachusetts,  where  the  value  of  machinery 
is  deducted  in  ascertaining  the  value  of  the  stock,  the  gas  pipes  used 
in  distributing  the  gas  are  regarded  as  ^^ machinery"  used  in  the 
manufacture  of  the  gas.*  So  in  Tennessee,  where  there  is  a  tax  on 
manufacturing  establishments,  the  gas  pipes  are  considered  as  machin- 
ery, as  a  part  of  the  establishment  for  the  manufacture  and  distribu- 
tion of  the  gas.'    But  a  corporation  to  convey  water  into  a  town  is  not 


M6  U.  S.  Stat,  at  Large,  84. 

<  National  Bank  V.  Commonwealth,  D  Wall.  858;   McVeigh  v.  Chicago,  49  111.  318; 
State  V.  Mayhew,  2  Gill  (Md.)  487. 

*  2  Gill,  489.  '  *  Smith  v.  Northampton,  4  Cash.  1. 

*  Tucker  v.  Aiken,  1  N.  H.  118. 

*  Commonwefllth  v.  Lowell  Gas  Light  Co.  12  Allen,  75;  Commonwealth  v.  Hamilton 
Manaf.  Co.  12  Allen,  298 ;  a.  o.  6  Wall.  682. 

^  Memphis  Gaa  Light  Co.  tr.  State,  6  Cold.  (Tenn.)  810. 
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a  manufacturTng  company,  so  as  to  render  the  pipes,  the  apparatus  of 
gates,  shut-oSs,  cocks  and  faucets,  which  it  uses  to  conduct  and  dis- 
tribute water  in  a  town,  taxable  as  machineiy,  although  in  the  gate- 
house adjoining  the  pond  from  which  the  water  is  taken,  there  are 
chambers  and  passages  fitted  with  filters  and  screens  to  purify  the 
water  and  keep  it  free  from  foreign  substances.^ 

By  statute,  "  the  personal  property  of  every  company ^  firm,  and 
body  politic  or  corporate,  shall  be  listed  by  the  president  or  principal 
accounting  oflBicer,  partner  or  agent  thereof."  The  Pomeroy  Salt  Com- 
pany, and  a  number  of  other  incorporated  companies,  were  engaged 
in  the  manufacture  of  salt  in  West  Virginia.  These  companies  united 
in  the  formation  of  an  unincorporated  company,  The  Ohio  Salt 
River  Company,  and  they  are  its  sole  members.  The  latter  company 
bought  a  large  number  of  boats,  barges,  &c.,  in  its  own  name,  to  be 
used  in  the  shipmtot  of  salt  by  the  members  of  the  company,  appoint- 
ed agents  at  Louisville,  Cincinnati  and  St.  Louis,  to  whom  the  salt 
was  shipped,  and  by  whom  it  was  sold.  These  sub-agents  made 
monthly  returns  to  the  managing  agent  at  the  home  oflice.  The  pro- 
ceeds of  sale  were  divided  j?r{>  ra^  according  to  the  number  of  bush- 
els shipped  by  each,  after  payment  of  expenses.  All  purchases  and 
contracts  were  made  by  the  company.  The  members  individually  had 
no  control  over  property  used  by  the  company.  Notes  were  executed 
by  it  in  its  own  name,  and  were  taken  and  indorsed  in  the  same  way. 
The  boats,  barges,  &c.,  were  held  to  be  properly  listed  and  taxed  in 
its  name  in  the  district  of  its  home  office,  where  the  managing  agent 
resides.  It  was  considered  such  a  company  as  contemplated  by  the 
statute.^ 

But  where  persons  associate  themselves  together  to  hold  property 
and  carry  on  business  without  being  incorporated,  although  they  may 
agree  that  the  share  or  interest  of  each  shall  be  transferable,  they  are 
to  be  taxed  as  copartners,  each  for  his  interest  therein,  and  not  as 
owners  of  shares  in  a  corporation.* 

Deposit  of  Insurance  Companies. — The  deposits  of  securities 
made  with  the  treasurer  or  other  officer  of  the  State  where  the  corpo- 
ration is  doing  business,  are  liable  to  taxation  as  personal  estate  of  the 
corporation.^  So  under  a  general  law  taxing  personal  estate,  the  sur- 
plus fund  of  a  corporation  invested  in  mortgages  and  stocks  is  liable 


^  Dudley  v.  Jamaica  Pond  Aqnedaet  Corp.  100  Mass.  183. 
»  Pomeroy  Salt  Co.  v.  Davis,  21  Ohio,  N.  S.  566. 

3  Hoadly  A  Co.  v.  Com'rs,  106  Mass.  526. 

4  State  V.  Haight,  35  N.  J.  Law  (6  Yroom),  279. 
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to  tax,  although  the  dividends  of  the  corporation  are  abo  taxed,  nnlees 
there  is  a  clear  intent  in  the  act  imposing  tax  on  the  dividends  to  ex- 
empt the  corporation  from  all  other  tax.^ 

In  Missouri,  railroad  companies  are  required  to  give  to  the  auditor 
a  statement  of  all  their  property,  giving  location  and  length  in  each 
county  by  miles.  The  whole  property  is  then  valued,  and  apportioned 
to  each  county  according  to  the  number  of  miles  of  road  in  the  county, 
and  this  amount  thus  ascertained  is  taxable  in  the  county.^  A  similar 
mode  has  been  adopted  in  Kansas,  and  it  is  not  considered  as  violating 
the  provision  in  the  Constitution  as  to  uniformity  of  taxation.^ 

The  legislature  may  direct  the  appraisal,  in  fixing  the  value  of  the 
property  of  railroads,  to  include  all  rolling  stock,  also  to  regard,  in 
valuing  its  real  estate,  the  location  of  the  road  for  business,  its  net 
earnings,  future  prospects,  and  competition  with  other  roads.  Such  an 
act  does  not  conflict,  with  the  Constitution,  which  requires  a  just  val- 
uation of  property,  but  does  not  require  a  uniform  method  of  valua- 
tion.* 

At  one  time  in  Illinois,  the  track  and  superstructure  of  railroads 
were  denominated  "  fixed  and  stationary  personal  property,"  and  for 
non-payment  of  taxes  the  rails  could  be  levied  on  and  removed.*^ 
Subsequently  the  rolling  stock  was  directed  to  be  listed  in  the  pro- 
portion which  the  length  of  the  main  track  in  each  county  bore  to  the 
length  of  the  whole  track.  In  ascertaining  the  whole  length  of  the 
main  track,  a  road  leased  by  a  railway  company  could  be  included, 
but  not  one  on  which  its  cars  only  ran  occasionally,  under  a  license.* 
When  the  stock  of  a  railroad  is  taxed,  the  fact  that  a  part  of  the  road 
is  equipped  and  operated  by  a  foreign  company,  does  not  prevent  its 
being  taxed ;  the  stock  is  that  of  the  home  company.'' 

On  a  mandamus  against  a  railroad,  to  compel  the  payment  of  the 
tax  thereon,  it  is  not  a  good  return,  that  it  has  leased  its  road,  providing 
that  the  entire  rents  and  profits  should  go  to  creditors  and  corporators.^ 
Mandamus,  is  the  proper  remedy  when  the  tax  is  payable  directly  to 
the  treasurer.^ 


^  Easton  Bridge  t>.  Northampton  County,  9  Penn.  St.  416. 

*  State  V.  Seyerance,  55  Mo.  ZIS. 

<  Missouri  Riyer,  Fort  Scott  <fc  Gulf  R.  R.  Co.  v.  Morris,  1  Kansas,  210. 
^  Louisyille,  New  Albany  A  Chicago  R.  R.  Co.  v.  State,  25  Ind.  8S8. 
^  Mans  V.  Logansport  <fc  Peoria  R.  R.  Co.  27  III.  84. 

*  Cook  Co.  V.  Chicago  B.  Ac.  R.  R.  Co.  85  111  460. 
^  Michigan  Cent  R.  R.  Co.  v.  Porter,  17  Ind.  380. 

*  Silyerthome  v.  Warren  B.  R.  Ce.  4  Vroom,  173,  872. 

'  Barney  v.  SUte,  42  Md.  48 ;  Emery  r.  SUU,  41  Md.  88. 
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The  Constitntion  of  Dlinois  requires  taxation  to  be  uniform  and  by 
valuation  so  that  every  person  or  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her  or  its  property.  In  1872,  a  new 
system  of  taxing  railroads  was  adopted,  similar  to  that  in  Missouri. 
The  officials  were  required  to  make  each  year  detailed  statements  of 
all  the  property,  owned  by  the  road,  and  its  situation  and  value,  also 
the  n  amber  of  shares  of  capital  stock  and  its  value,  and  the  amount 
of  indebtedness  of  the  road. 

The  right  of  way  of  the  road,  including  all  superstructures  on  the 
main  and  side  tracks  and  turnouts,  are  deemed  real  estate,  and  de- 
nommated  ^^  raUroad  (rack ;  ^*  all  movable  property  belonging  to 
the  road  is  deemed  personal  estate  and  denominated  "  roUing  stock!*^ 
This  property  known  as  railroad  track  and  rolling  stock,  is  listed  in 
each  county  or  village,  in  the  proportion  which  the  length  of  the 
track  in  such  village  bears  to  the  length  of  the  whole  road,  whether 
owned  or  leased  by  it.  All  real  estate  other  than  that  known  as 
railroad  track,  the  tools  and  materials  for  repair,  and  any  personal 
property  other  than  that  known  as  rolling  stock,  is  lisjted  and  taxed 
according  to  value,  where  they  are  situated.  In  addition,  the  board 
of  equalization  were  authorized  to  ascertain  the  fair  cash  value  of 
the  capital  stock  of  corporations,  and  a  tax  was  laid  on  this.  The 
board,  in  carrying  out  this  law,  added  the  fair  cash  value  of  the  shares 
of  stock,  to  the  cash  value  of  the  indebtedness  of  the  company ;  from 
this  sum  they  deducted  the  aggregate  value  of  the  tangible  property 
of  the  company,  and  the  balance  was  taken  as  the  fair  cash  value  of 
the  capital  stock,  including  the  franchise  of  the  company.  The  tax- 
ation of  the  property  of  the  road  in  each  county,  in  the  proportion 
that  its  length  in  the  county  bears  to  the  whole  length,  while  a  dif- 
ferent mode  from  that  adopted  as  to  individuals,  was  considered  not 
to  violate  the  principle  of  uniformity ;  it  is  uniform  as  to  the  class 
upon  which  it  operates.  The  tax  on  the  capital  stock  is  a  tax  on  the 
franchise  of  the  road,  the  price  paid  by  the  road  for  its  existence,  and 
the  mode  of  ascertaining  that  value  was  not  considered  as  inequita- 
ble. Indeed,  it  was  thought  that  as  it  was  based,  to  some  extent^ 
upon  the  opinion  of  those  who  held  the  securities  which  were  liens 
on  the  road,  it  was  one  of  the  fairest  modes  of  ascertaining  the  real 
talue  of  the  franchise.^ 


1  State  Railroad  Tax  Cases,  2  Otto,  676,  affirming  the  opinion  of  the  Court  of  Appeals 
of  minois,  in  Porter  v.  Rockford,  Ac.  R.  R.  Co.  at  January  terra,  1874,  and  The  Chicago, 
Burlington,  <fec.  v.  Cole,  Ac.  at  June  term,  1876.  See  anU,  g  64,  and  iState  v.  South  Car- 
olina R.  R.  Co.  4  S.  C.  876,  where  a  similar  tax  was  declared  void,  as  not  being  uniform. 
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In  the  celebrated  Credit  Mobilier,  the  question  was  whether  prop- 
erty was  to  be  taxed  to  the  corporation  or  to  the  individuals  interested 
therein.  Oakes  Ames  owned  a  constraction  contract  with  the  Union 
Pacific  Kailroad  Company.  He  entered  into  a  tripartite  agreement, 
in  which  he  was  party  of  the  first  part,  seven  trustees  parties  of  the 
second  part,  and  the  Credit  Mobilier  a  corporation  of  Pennsylvania,, 
party  of  the  third  part.  The  trustees  agreed  to  build  the  road, 
receive  the  price,  and  pay  over  the  surplus  profits  to  the  persons  who- 
were  stockholders  in  the  Credit  Mobilier  in  proportion  to  their  stock. 
The  Credit  Mobilier  agreed  to  furnish  the  funds  to  construct  the  road,, 
at  seven  per  cent,  interest.  Ames  then  assigned  his  construction 
contract  to  the  trustees,  and  agreed  that  they  should  receive  the  price 
of  construction,  and  pay  the  profits  to  the  stockholders  as  stated  in 
the  agreement.  The  trustees  paid  in  cash  and  securities  nine  millions 
of  dollars  to  stockholders  as  profits,  between  October,  1867,  and  the 
3d  of  July,  1868.  The  State  claimed  a  tax  on  the  capital  of  the 
Credit  Mobilier  measured  by  the  dividends  for  the  year  1868.  The 
court  held  that  the  contract  for  construction  was  not  that  of  the 
corporation,  nor  did  the  profits  belong  to  it ;  that  the  corporation  was 
not  liable  to  the  tax ;  and  that  Oakes  Ames,  the  trustees  and  the 
stockholders  were  partners  in  the  transaction,  and  each  personally 
liable  to  be  taxed  for  his  interest  in  the  contract.^ 


1  Credit  Mobilier  v.  Commonwealth,  67  Penn.  St.  288. 
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CHAPTER  XI. 

THE  LEVY  AND  ASSESSMENT  OF  THE  TAX. 

§  91.  The  Levy  of  the  Tax. — No  tax  can  be  levied  without  the 
authority  of  the  legislature  of  the  State.  The  power  to  tax  is  vested 
in  this  branch  of  the  government,  and  this  power  is  exercised  either 
directly  by  the  legislature,  or  indirectly,  as  in  the  cases  where  it  is 
delegated  to  subordinate  political  divisions  of  the  State,  such  as 
counties  or  cities. 

In  most  of  the  States,  certain  amounts  of  money  are  appropriated 
to  specified  objects,  and  to  raise  the  amount  necessary  for  the  various 
objects,  a  tax  bill  is  enacted.  This  bill  fixes  the  amount  of  specific 
tax  to  be  paid  by  each  person  on  his  head  or  poll,  the  amounts  to  be 
paid  for  license  for  the  privilege  of  pursuing  various  occupations,  the 
rate  on  each  hundred  dollars  worth  of  real  or  personal  estate,  and 
upon  incomes,  legacies,  &c.  This  is  the  levy  of  the  tax,  or  the 
imposition  of  the  rate  of  tax  on  property,  or  income,  and  the  specific 
taxes  on  other  subjects ;  for  this  there  must  be  legislative  authority.* 
The  assessors  then  ascertain  the  persons  who  are  to  pay  the  specific 
taxes,  or  who  are  to  be  taxed  for  real  or  personal  property  according 
to  value.  Usually  the  same  oflScers  perform  this  duty  for  the  State, 
the  county  and  the  township.  When  the  value  of  the  property  is 
ascertained,  the  rate  or  percentage  fixed  by  the  tax  bill  is  extended  in 
the  column  for  State  taxes,  the  rate  fixed  by  the  supervisors  of  the 
county  is  extended  in  the  column  for  the  county  tax,  and  the  rate 
fixed  by  the  township  board  is  extended  in  the  column  for  the  town- 
ship taxes. 

In  other  States,  as  New  York,  Michigan  and  Wisconsin,  the 
legislature  appropriates  the  sum  to  be  raised,  for  State  purposes,  the 
supervisors  of  the  counties  report  to  the  auditor  of  the  State,  or  some 
similar  officer,  the  value  of  the  real  and  personal  estate  in   their 


^  Ck>oley  on  Const.  LimUations,  p.  517.  The  qaestion  is  well  discussed  in  the  late 
case  of  Morton  v.  Comptroller  General,  4  S.  Car.  430.  in  which  it  Is  held,  that  the 
legislature  mast  impose  the  tax  on  the  tax-payers  as  a  collective  body,  bat  the  apportion- 
ment of  the  amount  to  be  raised,  so  t.hat  each  indiYldual  may  know  his  share  of  ourden, 
may  be  delegated  to  a  ministerial  officer  where  the  data  for  the  coQlt>ntation  are  furnished 
by  the  tax  act. 
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respective  counties,  and  the  auditor,  or  comptroller,  apportions  the 
whole  amonnt  to  be  raised  among  the  counties  in  ratio  of  the  assessed 
value  of  property,  and  transmits  the  amount  to  be  raised  by  each 
county  to  the  supervisors  and  county  clerk.  The  supervisors  then 
levy  or  impose  a  tax  on  persons  and  property  sufficient  to  raise  the 
amount  needful  for  both  State  and  county  purposes.  The  whole 
amount  collected  is  paid  into  the  county  treasury,  and  the  county 
treasurer  settles  with  the  auditor  or  comptroller  for  the  State  tax. 
The  supervisors  iu  these  States  exercise  a  delegat<ed  power  to  levy  or 
impose  the  tax  not  only  as  to  county  taxes,  but  also  as  to  State  taxes. 
Their  duties  and  liabilities  in  the  exercise  of  these  powers  will  be 
considered  nnder  the  head  of  Municipal  Taxation.  The  subjects  of 
taxation  are  designated  by  a  general  law,  which  is  the  guide  of  the 
supervisors  as  to  the  subjects  on  which  they  may  impose  a  tax. 

§  92.  Constitutional  Limitations  €is  to  Imposition  of  the  Tax. — 

The  constitutions  of  New  York^  and  Virginia*  provide  that  "Every 
law  which  imposes,  continues  or  revises  a  tax,  shall  distinctly  state  the 
tax  and  the  object  to  which  it  is  to  be  applied,  and  it  shall  not  be  suf- 
ficient to  refer  to  any  other  law  to  fix  such  tax  or  object."  The  su- 
pervisors of  Orange  county  refused  to  levy  the  amount  required  by 
the  comptroller  of  the  State  for  that  county,  on  the  ground  that  the 
act  imposing  the  tax  directed  the  money  so  to  be  raised  to  be  paid  into 
the  treasury  of  the  State  to  the  credit  of  the  general  fundj  and  that 
this  was  a  violation  of  the  foregoing  provision  of  the  Constitution, 
but  their  position  was  not  sustained.  It  seems  that  in  New  York  the 
revenues  of  the  State  are  distributed  into  distinct  and  independent 
funds,  according  to  the  source  from  which  they  are  derived  and  the 
objects  to  which  they  are  to  be  applied,  as  the  school  fund,  the  canal 
fund,  the  literature  fund  and  the  general  fund,  each  of  which  has  its 
own  peculiar  sources  of  income,  and  is  chargeable  with  its  own  appro- 
priate expenditures.  These  distinct  funds  have  been  created  by 
legislative,  and  sometimes  by  constitutional  provisions.  Viewed  in 
the  light  of  the  history  and  practice  of  the  State  in  these  matters,  the 
act  was  constitutional,  and  the  tax  and  the  object  to  which  it  was  ap- 
plied was  stated  with  sufficient  distinctness.' 

So  where  an  act  passed  by  the  legislature  to  enable  the  supervisors 
of  the  county  of  New  York  to  raise  money  by  taxation  and  otherwise, 
for  the  purpose  of  defraying  the  expenses  of  the  government  of  the 


»  Const.  New  York,  art.  1,  §  13,  in  force  in  1868. 

'  Const.  Virginia,  art.  10,  §  16,  in  force  since  July,  1870. 

'  People  «.  Snperyisors  of  Orange,  17  N.  Y.  236,  237. 
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county,  contained  a  provision  that  the  taxes  authorized  should  be  im- 
posed  on  the  real  estate  of  the  New  York  Hospital,  property  which 
had  been  previously  exempt,  and  the  act  was  entitled  ^^  an  act  to  make 
provision  for  the  government  of  the  county  of  New  York,"  this  was 
held  to  be  a  sufficient  compliance  with  the  constitutional  provision.* 
The  provision  does  not  require  that  all  the  details  of  a  bill  which  af- 
fect private  or  local  interests,  should  be  set  out  in  the  title.  If  they 
are  fairly  embraced  in  the  subject  which  is  mentioned  in  the  title,  it  is 
sufficient.^  But  where  the  legislature  imposed  a  tax  of  three  and  a 
half  mills  per  dollar,  or  so  much  thereof  as  may  he  necessary y  this  was 
not  regarded  as  a  compliance  with  the  provision.  It  was  simply  a 
statement  of  the  maximum  tax  to  be  levied,  leaving  it  to  the  discre- 
tion of  the  administrative  officers  of  the  State  to  levy  such  tax  as 
they  should  find  necessary,  up  to  the  limit  named.  The  power  of 
taxation  cannot  be  thus  delegated  by  the  legislatui^e ;  they  must  deter- 
mine the  amount  necessary  and  adequate,  and  declare  the  amount  to 
be  levied  absolutely.  If  such  legislation  were  valid,  the  whole  taxing 
power  could  be  surrendered  to  other  departments  of  the  State  govern- 
ment.' The  same  act  did  not  state  the  object  of  the  tax,  except  by 
reference  to  chapter  100  of  the  Laws  of  1872,  and  in  this  respect  vio- 
lated the  constitutional  provision  under  discussion. 

The  Constitution  of  New  York  contains  other  restrictions  on  the 
power  of  the  legislature.  No  debt  is  to  be  contracted  on  behalf  of 
the  State,  except  to  an  amount  not  exceeding  one  million  of  dollars, 
to  meet  the  deficits  in  revenues  or  expenses  not  provided  for,  or  to 
repel  invasion,  &c.,  unless  authorized  by  a  law  for  some  single  work 
or  object  to  be  distinctly  stated  therein,  such  law  to  be  submitted  to 
the  people  at  a  general  election,  and  receive  a  majority  of  all  the  votes 
for  and  against,  and  this  submission  is  not  to  take  place  when  any 
other  law,  or  any  bill,  or  any  amendment  of  the  Constitution  is  sub- 
mitted to  be  voted  for.  These  provisions  place  the  credit  of  the  State 
beyond  legislative  control.  Their  power  to  appropriate  funds  at  their 
disposal  in  the  treasury  is  supreme,  but  their  appropriations  beyond 
this  are  void  and  impose  no  obligations  upon  the  people  or  successive 
legislatures  for  their  payment.  The  prohibitions  are  absolute,  and  the 
vote  as  to  an  appropriation  in  excess  of  the  million  of  dollars  sub- 
mitted at  the  same  time  as  an  amendment  of  the  Constitution  is  a 


J  People  V,  Com'rs  of  Taxes  of  N.  Y.  4Y  N.  Y.  601-fi04. 

'  Sun  Mutual  Ins.  Co.  v.  The  Mayor,  Ac.  of  New  York.  8  N.  Y.  252,  258. 

*  People  V,  Superrisora  of  Kiag^  Co.  62  N.  Y.  666,  667. 
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nnllitj.^  The  act  creating  the  debt  showing  that  it  was  for  different 
objects,  the  fact  that  it  declares  that  the  debt  shall  be  for  the  9ingle 
object  of  raising  money  to  pay  the  apj^opriaiian  herein  named,  does 
not  bring  it  within  the  provisions  of  the  Constitution  ;  the  Constitu- 
tion might  be  thus  nullified  by  the  dash  of  a  pen  or  the  construction 
of  a  sentence.* 

§  93.  Back  Taxes ;  Relation  of  County  Treasurer  to  State 
Treasurer  in  New  Torkj  Michigan  and  Wisconsin. — Property  is 
often  omitted  from  the  roll  by  the  assessors  for  one  or  a  number  of 
years,  and  most  of  the  States  have  statutes  authorizing  the  assessors 
when  they  ascertain  such  omissions,  to  place  the  property  on  the  roll 
with  the  tax  extended  not  only  for  the  current  year,  but  for  the  past 
years.  The  legislative  authority  given  to  tax  the  property  for  the 
omitted  years  is  not  exhausted  by  the  failure  of  the  party  or  the  aa- 
sessor  to  place  it  on  the  roll,  and  such  assessments  are  valid.'  But  in 
making  such  re-assessments,  the  statute  must  be  strictly  followed,  and 
although,  as  a  general  rule,  the  valuation  of  the  property  is  in  the 
discretion  of  the  assessors,  yet  where  a  statute  as  to  omitted  property 
directs  that  it  shall  be  placed  on  the  roll  of  the  current  year,  at  the 
valuation  of  the  year  in  which  said  tax  was  omitted^  the  assessors 
cannot  raise  the  valuation.  Their  duty  is  ministerial ;  they  are  to  do 
a  specific  thing,  and  they  have  no  discretion.^ 

In  Ohio,  the  statute  made  it  the  duty  of  the  owner  to  list  his 
land  with  the  county  auditor,  and  in  case  he  should  neglect  to  list  ity 
the  auditor  was  directed,  when  the  same  should  be  thereafter  listed, 
to  charge  upon  each  tract  so  neglected  to  be  L'sted  the  taxes  for  each 
year  the  same  shaU  have  been  omitted.  A.  was  the  owner  of  a  whole 
section  of  land,  from  which  he  sold  off  various  parcels,  leaving  a 
balance  of  twenty-five  acres,  if  there  was  no  excess  in  the  section,  and 
the  land  was  listed  as  twenty-five  acres  for  a  number  of  years.  Then 
an  excess  was  discovered,  and  the  owner  listed  it  for  the  proper  num- 
ber of  acres.  The  auditor  claimed  to  charge  the  owner  for  back  taxes 
on  the  number  of  acres  left  off  for  twenty  years.  It  appearing  that 
the  owner  acted  in  good  faith,  it  was  held  that  this  was  a  mere  error 
in  description,  that  he  had  listed  his  lands  as  required  by  statute,  and 
that  the  number  of  acres  was  immaterial,  except  so  far  as  it  might  aid 
in  ascertaining  the  value  of  the  land.^ 


>  Id.  664,  565.  •  Id.  561. 

*  BlackweU  on  Tax  Titles,  p.  164,  note  1 ;  Overing  v.  Foote,  43  N.  T.  290,  294. 
«  People  V,  Qoffeial.  52  N.  Y.  434,  486. 

*  Ludlow  V.  WUllch,  1  Cine.  (Ohio),  815,  Taft,  J.,  dissenting. 
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In  levying  a  tax,  the  legislatnre  sometimes  imposes  it  on  the  basis, 
of  a  past  assessment  or  valuation.  Such  laws  have  been  questioned 
on  the  ground  that  they  are  retroactive  in  their  operations,  but  this 
view  has  not  been  sustained,  the  courts  regarding  such  laws  as  author- 
izing the  future  imposition  and  collection  of  a  tax  regulated  according 
to  a  past  assessment,  and  as  being  prospective  iu  their  operation,  and 
not  retrospective.^  And  this  is  true  whether  the  tax  is  imposed  di- 
rectly by  the  legislature  for  State  purposes,  or  imposed  by  local  au- 
thorities to  whom  the  power  has  been  delegated  for  local  purposes.* 

The  system  adopted  in  New  York,  Michigan  and  Wisconsin,  which 
requires  the  local  authorities  to  impose  the  tax  upon  subjects  already 
designated  by  law  to  sustain  the  burden  of  the  State  tax,  is  similar  to  the 
mode  of  levying  the  land  tax  in  England.'  When  the  comptroller  or 
auditor  has  informed  the  supervisors  or  other  local  authorities,  of  the 
amount  to  be  raised  by  the  county  which  they  represent,  if  they  fail 
or  refuse  to  make  the  proper  appropriation,  they  may  be  compelled 
by  mandamus,^  and  when  the  comptroller  has  transmitted  his  state- 
ment of  the  account  between  the  State  and  county,  in  reference  to 
the  tax,  to  the  county  treasurer,  requiring  him  to  pay  within  thirty 
days,  interest  runs  on  the  amount  after  the  thirty  days.*^  Under  this 
system  a  question  arises  when  the  amount  of  tax  collected  is  not  suf- 
ficient to  pay  the  State  tax,  and  also  the  county  and  township  tax,  as  to 
which  shall  bear  the  loss.  The  State  tax  is  to  be  paid  in  full,  and  the 
loss,  whether  from  default  of  the  county  treasurer  or  otherwise,  falls 
on  the  county.*  But  it  is  considered  that  a  loss  has  not  been  sustained 
when  the  treasurer  and  sureties  are  being  prosecuted  on  their  official 
bond.''  In  Wisconsin,  if  the  amount  of  taxes  which  can  be  collected 
under  the  warrant  in  the  hands  of  the  officer  is  not  sufficient  to  pay 
all,  he  may  pay  the  State  iirst,  the  township  next,  and  the  balance  to 
the  county  treasurer.® 

§  94.  The  Assessment^  by  whom  made. — The  assessment  ascer- 
tains what  persons  and  property  are  liable  under  the  tax  bill,  the  value 
of  the  property  and  the  amount  of  the  tax  to  be  paid  by  each  person 


1  FreUson:  v.  Mahan,  CoUector,  21  La.  Ann.  79 ;    Locke  v,  New  Orleans,  4  WaU.  178  ; 
Pitcher  v.  Jackman,  15  Ind.  100. 

>  Shaw  V.  Dennis,  5  Oilman  (111.)  418.        *  Blackstone,  Sharswood's  ed.  bk.  2,  p.  818.. 

4  People  V.  Jackson  Co.  24  Mich.  287. 

•  People  «.  County  of  New  York,  6  Cow.  831. 

•  People  ».  Supervisors  of  Livingston  Co.  17  N.  Y.  486 ;   Winchester  v,  Toyer,  24 
Wise.  812. 

'  17  N.  Y.  486. 

^  24  Wise  812.    This  was  on  the  construction  of  a  statute,  but  there  was  no  express 
language  in  it,  which  controlled  the  decision. 
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to  the  State.  This  daty  is  performed  by  assessors  annuallj.  In  many 
of  the  States  the  value  of  the  land  is  ascertained  at  fixed  periods — in 
Virginia  it  is  every  five  years — but  as  to  all  other  matters  connected 
with  the  assessment  it  is  annual.  A  question  often  arises,  whether 
this  duty  must  be  performed  by  all  of  the  assessors,  or  whether  a  ma- 
jority may  act.  The  roll  is  in  many  States  required  to  be  signed  by 
the  assessors,  but  through  mistake,  or  from  other  causes,  sometimes  it 
is  signed  only  by  a  majority.  The  general  rule,  in  private  agencies,  is 
that  an  authority  given  to  several  persons  jointly  must  be  exercised 
by  them  jointly,  or  their  acts  are  invalid.  But  where  the  authority  is 
of  a  public  nature,  the  rule  is  otherwise ;  where  persons  are  clothed 
with  public  authority,  and  are  exercising  governmental  functions,  a 
majority  may  execute  such  authority.^  This  rule  applies  to  assessors^ 
as  well  as  other  public  officers.  Where  there  are  three  assessors,  and 
two  have  signed  the  assessment,  it  will  be  presumed  that  the  third 
was  present  and  acted  in  the  business,*  and  similarly  where  the  law 
required  a  tax  to  be  levied  by  a  majority  of  the  justices,  and  the 
record  showed  twenty-two  on  the  bench,  it  was  presumed  they  were- 
a  majority.'  Some  of  the  authorities  would  seem  to  confine  the  rule,, 
so  far  as  assessors  are  concerned,  merely  to  evidence  given  of  the  acta; 
of  the  assessors^  allowing  evidence  of  the  acts  of  a  majority  to  raise 
the  presumption  that  all  acted,  but  making  it  merely  a  presumption 
which  may  be  rebutted  by  evidence  showing  that  one  of  the  assessors 
did  not  act.^  And  it  is  said  that  where  the  statute  requires  three 
assessors,  and  two  qualified  as  provided  by  law,  but  the  other  did  not 
qualify,  the  acts  of  the  two  were  invalid  on  the  ground  that  there 
were  only  two  legal  assessors,^  the  statute  requiring  three.  This  case 
recognizes  the  rule  that  a  majority  may  act,  but  does  not  consider  the 
rule  to  apply  except  when  the  legal  number  of  assessors  were  duly 
qualified.  The  weight  of  authority  is  that  a  majority  of  the  number 
of  assessors  required  by  law  duly  qualified,  may  act,  and  their  acts  are 
as  valid  as  if  done  by  all  of  the  assessors.  But  the  act  must  be  that 
of  the  majority,  and  where  it  appears  that  it  is  only  the  act  of  one 
assessor,  where  the  law  requires  several,  it  is  void.*  Nor  does  it  give 
aay  validity  to  the  act,  where  there  are  five  assessors,  to  show  that  it 


'  Cooley  V.  O'Connor,  12  Wall.  898;    Sprague  v.  Bailey,  19  Pick.  486;   Williama  v. 
School  Diatrict.  21  Pick.  82;  McCoy  v.  Curtice.  9  Wend.  19;    Lowe  v.  Weld,  62  Maine, 
588 ;  Dennis  v.  Maynard.  15  HI.  477  ;     btate  r.  Parker,  8  Yroom  (N.  J.)  841 ;   Bank  of 
Chenango  v.  Brown,  26  N.  Y.  467. 

«  Donghty  v.  Hope,  1  N.  Y.  79-82. 

•  State  tr.  Mcintosh,  7  Ired.  (Law),  78.  M  N.  Y.  82. 

•  Wiltiamsbargh  v.  Lord,  61  Maine,  699 ;  bnt  see  George  v.  Mendon,  6  Mete.  497,  amtra, 

•  Metcalf  V.  Messenger,  46  Barb.  825. 
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was  the  asage  in  the  town  to  divide  it  into  districts,  and  each  assessor 
to  act  independently  of  the  others  in  making  the  assessment.  Such 
an  assessment  is  the  act  of  one  assessor,  and  not  of  all  or  a  majority.^ 
Their  duties  cannot  be  performed  by  deputy.^ 

Assessors  are  generally  required  to  take  an  oath,  and  sometimes  to 
give  bond,  or  do  other  acts,  before  entering  upon  the  performance  of 
their  duties.  A  failure  to  comply  with  these  requirements,  does  not 
invalidate  the  acts  of  the  officer,  when  they  are  called  in  question  in 
any  collateral  proceeding.  The  right  of  the  officer  to  enter  upon  his 
duties  depends  upon  his  election  or  appointment,  not  upon  a  compli- 
ance with  the  statutory  provisions.*  He  is  an  officer  de  facto^  and 
as  to  the  public  and  third  persons  his  acts  are  valid,  and  a  party  < 
prosecuted  for  penalties  incurred  under  the  revenue  laws,  cannot 
avail  himself  of  irregularities  in  the  qualification  of  the  assessor  to 
protect  himself.*  There  are  cases  which  seem  to  be  in  conflict  with 
this  view,  such  as  Pike  v.  Hanson,'  but  that  case  was  an  action  of 
trespass  brought  against  the  selectmen  or  assessors,  for  seizing  property 
to  pay  taxes  illegally  assessed,  in  which  the  question  at  issue  was 
whether  the  parties  sued  were  assessors.  In  such  an  action,  the  officer 
must  show  that  he  is  an  officer  dejure.  The  question  does  not  arise 
collaterally.  It  is  true  that  where  the  sheriff  is  required  to  file  an 
oath  as  assessor,  prior  to  a  day  fixed  by  statute,  and  on  his  failure  to 
do  this,  the  statute  declares  his  office  vacant^  an  assessment  made  by 
him  under  such  circumstances,  was  thought  to  be  void,*  yet  even  that 
has  been  thought  doubtful  by  the  Supreme  Court  of  Arkansas,  who 
regard  him  as  an  officer  de  facto? 

In  California,  the  Constitution  requires  assessors  and  collectors  of 
town,  county  and  State  taxes,  to  be  elected  by  the  qualified  electors  of 
the  district,  county  or  town  in  which  the  property  taxed  is  situated. 
The  duties  of  the  assessor  in  that  State  cannot  be  delegated  to  any 
person  or  to  any  board;  they  are  to  be  performed  by  the  persons 
designated  in  the  Constitution.®  Nor  can  the  legislature  by  law  fix 
the  assessed  value  of  property  by  reference  to  an  assessment  of  a 
previous  year ;  this  would  violate  this  constitutional  provision.*  So 
in  North  Carolina,  where  the  power  is  vested  by  the  Constitution  in 


1  Middleton  v.  Berlin,  18  Conn.  189;  Granger  v.  Parsons,  2  Pick  392. 

'  Stokes  V.  The  State,  24  Miss.  621. 

<  Sheldon  v.  Coates,  10  Ohio,  278  ;  s.  p.  lb.  61. 

*  Washington  v.  Motler,  14  Iowa,  584. 

^  Pike  V.  Hanson,  9  N.  H.  491.     For  farther  discossion  see  §  106  post. 

•  Parker  v.  Overman,  18  How.  18Y.  '  Scott  r.  Watkins,  22  Ark.  684. 
»  Houghton  V.  Austin,  47  Cal.  646.  *  People  v.  Hastings,  29  Cal.  449. 
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troBtees  of  townships,  to  value  tangible  property,  it  cannot  be  delegated 
to  a  board  composed  of  the  governor  and  other  officers.^ 

§  95.  The  BoU  or  List* — The  assessment  is  usually  and  almost 
universally  made  a  matter  of  record.  This  record  is  called  the  roll 
or  list.  This  roll  contains  the  names  of  the  persons  taxed,  the  amount 
of  the  poll-tax,  a  description  of  the  personal  property  owned  by  each 
person,  the  value  of  it,  aud  the  amount  of  the  tax,  a  description  of 
the  land  pwned  by  each  person,  the  number  of  acres,  the  situation, 
and  the  value,  with  amount  of  tax,  and  the  total  amount  of  tax  as- 
sessed upon  each  person  for  all  the  property  listed.*  In  many  of  the 
States  the  roll  entei's  minutely  into  detail,  giving  the  various  classes 
of  personal  property,  as  household  furniture,  money,  bonds,  stocks, 
&c.,  and  as  to  real  estate,  giving  the  value  of  land  and  buildings  in 
separate  columns.  This  roll  when  completed  is  signed  by  the  asses- 
sors, and  usually  filed  in  the  office  of  the  clerk  of  the  county  or  city. 
The  license  and  probate  taxes  are  not  placed  on  the  roll ;  they  are 
paid  to  some  officer  as  a  condition  precedent  to  the  issuing  of  the 
license,  or  the  probate  of  the  will,  or  the  granting  of  letters  of  ad- 
ministration. And  so  with  the  taxes  on  deeds  or  suits ;  they  are  paid 
to  the  clerk  or  register  before  the  deeds  are  admitted  to  record,  or 
the  process  is  issued.  In  such  cases  the  assessment*  and  payment  of 
the  tax  are  concurrent  acts. 

So  in  the  cases  of  corporations,  the  legislature  often  compounds 
with  them  for  a  specific  tax  regulated  by  their  receipte,  or  in  some 
other  mode,  in  lieu  of  all  other  taxes,  and  they  are  required  to  make 
reports  at  stated  periods  to  some  State  officer,  as  the  auditor  or  comp- 
troller, and  make  payment  of  the  tax  in  accordance  with  the  reports. 
Here,  too,  the  assessment  and  collection  of  the  tax  are  concurrent 
acts,  and  the  taxes  do  not  appear  on  the  roll. 

Generally  the  owner  of  property  is  required  to  deliver  to  the  as- 
sessor a  list  containing  a  description  of  all  his  taxable  property,  and 
from  this  the  assessment  is  made ;  but  the  assessor  is  not  concluded 
by  this  statement  of  the  owner  as  to  the  property  included,  if  he  has 
reason  to  believe  the  list  is  not  a  true  one ; '  and  in  such  case,  or  where 
the  owner  omits  or  refuses  to  deliver  the  list,  he  may  proceed  upon 
the  best  information  he  can  obtain  to  make  a  correct  assessment,  add- 
ing property  omitted  by  the  owner.*    Nor  when  the  statute  enume- 


J  Ricbmittid  A  Dan.  R.  R.  Co.  v.  Brogden,  14  N.  C.  707 ;  affi'g  72  N.  C.  10. 

*  State  V,  Perkins,  4  Zabr.  409. 

<  HaU  V.  County,  10  AUen,  100;  Thompson  v.  Tinkum,  16  Minn.  295. 

*  Lott  V.  Hnbbard,  44  Ala.  598  ;    State  9.  Loaisiana,  19  La.  Ann.  474 ;    Donnell  v. 
Webster,  68  Maine,  15. 
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rates  certain  sourccB  of  information  for  his  guidance  in  ascertaining 
who  is  to  be  taxed  for  certain  prQperty  and  its  valae,  is  he  bound  by 
them.  These  are  only  to  aid  him  in  doing  that  which  is  essential  to 
ascertain  the  names  of  the  persons  taxable,  and  the  value  of  taxable 
property.  The  examination  of  the  party  on  oath,  and  the  other 
sources  of  information  are  merely  directory  requirements,  and  not 
mandatory.^  In  like  manner  the  statement  as  to  value  in  the  list  re- 
turned by  the  owner  is  not  conclusive  on  the  assessor.  The  estimate 
of  the  value  is  a  judicial  act.  The  assessors  are  chosen  specially  to 
perform  this  duty,  and  their  decision  is  based  upon  all  the  informa- 
tion they  possess,  whether  derived  from  the  owner  or  otherwifie.'  The 
failure  of  the  assessor  to  demand  a  statement  of  taxable  property 
from  the  tax-payer,  or  in  case  of  unimproved  lands,  to  go  upon  and 
make  an  actual  examination  of  them,  will  not  make  the  assessment 
invalid,  as  these  things  are  not  essential.*  The  roll  or  list  containing 
the  valuation  of  taxable  property  is  necessary  to  the  validity  of  the 
assessment,  and  it  is  required  to  be  filed,  either  the  original  or  a  copy 
of  it,  in  some  public  office,  as  that  of  town  clerk,  open  to  the  inspec- 
tion of  the  public* 

Description  of  Personal  Estate* — In  describing  personal  estate 
taxed,  it  is  not  essential  that  every  item  of  property  as  designated  in 
in  the  statute  should  be  stated,  but  some  degree  of  certainty  is  re- 
quired ;  for  instance,  where  wheat  was  listed  as  '^  household  goods,  &e.j 
valued  at  $24,000,"  the  assessment  was  held  not  valid.  The  listing 
includes  a  description,  which  must  show  more  or  less  distinctly,  ac- 
cording to  its  character,  to  what  property  the  valuation  relates.* 
Where  mortgages  are  not  taxed  eo  nomine^  a  description  "  personal 
property,  mortgages,  $100.00,"  does  not  sufficiently  designate  the 
character  of  the  property  taxed.*  So,  where  by  statute  improvements 
on  real  estate  are  to  be  assessed  as  personalty,  when  owned  by  a  per- 
son other  than  the  owner  of  the  real  estate  on  which  they  are  erected, 
the  assessment  must  separately  value  and  set  down  in  separate  col- 
umns the  values  of  the  different  parcels  and  descriptions  of  property ; 
e.  g,^  in  mining  improvements,  the  ditch  and  flume  must  not  be  valued 
with  the  mills,  nor  with  mining  implements,  cars,  tools,  and  supplies, 
which  are  mentioned  in  the  statute  as  personal  property ;  the  de- 


»  state  V  Tindall,  86  N.  J.  Law,  91. 

^  Inhabitants  of  Newburyport  v.  Co.  Com'ra,  12  Mete.  211. 

»  State  V.  Weston,  4  Nev.  338 ;  Dewey  v.  Stratford,  42  N.  H.  282. 

*  Thurston  v.  Little,  3  Mass.  429  ;  Thayer  v.  Stearns,  1  Pick.  482. 
'  Thompson  v.  Bayison,  16  Midd.  412. 

•  Faulkner  v.  Hunt,  16  Cal.  167. 
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Bcriptioiis  and  values  of  these  separate  parcels  must  be  in  separate 
columns.^ 

Description  of  Land* — As  a  general  rule  the  tax  on  land  is  a  per- 
sonal charge  against  the  owner.  In  the  statutes  of  all  the  States  there 
is  something  to  indicate  this,  and  almost  universally  the  collector  is 
required  to  make  the  tax  out  of  the  goods  and  chattels  of  the  person 
assessed  with  the  tax.  The  name  of  the  owner  of  the  land,  or  of  the 
occupant  where  the  statute  directs  it  to  be  assessed  to  the  occu* 
pant,  is  an  essential  ingredient  in  the  description  of  the  land.  If 
no  name  is  set  opposite  the  land  the  assessment  is  void.'  The  name 
of  the  owner  must  be  that  of  the  owner  at  the  time  at  which  by  the 
law  of  the  State  the  assessment  of  the  land  is  to  take  effect.'  The  as- 
sessment to  one  not  the  owner  of  land,  which  belongs  to'  parties  in 
possession  under  recorded  deeds,  is  a  fraud,  and  vitiates  the  assess- 
ment.^ So  where  the  owner  is  in  possession  of  a  city  lot,  and  a  part 
of  it  is  assessed  to  him,  and  the  remainder  to  ^^  unknown  owners,"  the 
latter  assessment  is  void.'  The  assessment  of  land  to  one  who  was 
not,  nor  ever  had  been,  the  owner,  is  void.'  Where  the  statute  re- 
quires land  to  be  assessed  in  the  name  of  its  owner,  if  knovm,  if  not 

to  be  assessed  to  ^^  unknown  owner,"  an  assessment  in  name  of 

Schmidt,  leaving  out  the  Christian  name,  is  not  valid  ;  ^  nor  is  an  as- 
sessment in  the  name  of  S.  M,  Whipple  good  when  the  true  name  is 
Stephen  B.  Whipple,'  but  an  assessment  of  land  to  a  person  in  a  name 
by  which  he  is  habitually  known,  although  it  is  not  his  true  name,  is 
good.'  In  the  last  case  the  true  name  was  William  H.  Yan  Yoorhis, 
but  the  name  on  the  roll  was  Henry  D.  Yan  Yoorlus.  He  was  gen- 
erally known  by  "the  latter  name,  and  there  was  no  other  person  in  the 
town  of  that  name.  The  use  of  the  name  Packard^  instead  of 
Packer,  is  not  a  material  variation.^ 

The  statutes  sometimes  require,  in  express  words,  the  land  to  be 
assessed  to  the  owner  if  a  resident,  and  if  not  then  to  the  occupant. 
The  provisions  of  the  law  must  be  complied  with  in  order  to  give 
jurisdiction  to  the  assessors.    An  assessment  to  one  neither  owner  nor 


'  People  V.  Sierra  Buttes  Mining  Ck>.  89  CaL  5U  ;  bnt  see  People  v.  Bains,  28  Cal. 
127. 

*  GreeD  o.  Craft,  28  Miss.  70;  Bennett  v.  City  of  Buffalo,  17  N.  Y.  888;  Denio,  J., 
890;  40  N.  T.  872,  377;  Roe  v,  Williston,  20  Wis.  240;  People  v.  Whipple,  47  Cal.  591; 
State  V.  Yaoderbilt,  88  N.  J.  Law,  88;  Kelsey  r.  Abbot,  18  Cal.  609. 

*  SUte  V.  Township  of  Union,  36  N.  J.  Law,  809 ;  State  v.  Hardin,  84  N.  J.  Law,  365. 

^  People  tf.  Castro,  89  Cal.  65.  *  Biddleman  v.  Brooks,  28  Ca).  72. 

'  Abbott  V.  Lindenbower,  42  Mo.  162 ;  Hame  v.  Wainscott,  46  Mo.  145 ;  Baskins  v. 
Winston,  24  Mlaa  481. 

'  Crawford  v.  Schmidt,  47  Cal.  617.  *  People  v,  Whipple,  47  Cal.  591. 

*  Van  Voorhis  v,  Budd,  89  Barb.  479.  >•  Kerce  v.  RichardsoD,  87  N.  H.  807. 
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occapant  is  void.*  Where  the  statute  requires  the  name  of  the  owner 
or  occupant,  listing  in  name  of  the  landlord  is  not  sufficient.'  In 
Massachusetts  improved  lands  must  be  assessed  in  the  name  of  the 
true  owner,  and  that  of  a  former  owner  is  not  sufficient.'  Where 
lands  are  to  be  assessed  to  the  proprietor,  a  person  in  possession  un- 
der  a  parol  contract  does  not  come  within  that  description.*  Where 
the  statute  requires  the  name  of  ^'  the  owner  or  possessor,"  land  which 
was  mortgaged  was  listed  in  the  name  of  the  mortgagee  who  had 
never  been  in  possession,  but  such  assessment  was  held  void." 

The  name  of  the  person  who  by  law  is  to  be  assessed  with  the  tax 
becomes  an  essential  element  in  the  description  of  the  land.  It  is  the 
right  of  every  citizen  to  know  for  what  property  he  is  assessed  and  is 
required  to  pay  taxes,  and  in  those  States  where  the  law  allows  land 
to  be  assessed  as  unknown,  it  is  only  on  condition  that  the  name  of 
the  owner  cannot  be  ascertained.  There  are  exceptions  to  this  propo- 
sition as  to  certain  classes  of  land,  in  particular  States.  Thus  in 
Pennsylvania  uncultivated  lands  are  assessed  without  particular  refer- 
ence to  the  ownership,  in  Maine  and  in  Massachusetts  ''  unimproved 
lands  of  non-residents,"  and  in  Illinois  all  lands  are  assessed  as  land$^ 
without  reference  to  the  person  who  may  own  them.  The  land,  and 
not  the  owner,  is  considered  the  debtor  for  the  tax.  As  to  all  such 
lands  the  name  of  the  owner  is  not  essential. 

Where  the  owner  dies,  and  a  number  of  persons  are  entitled  as 
heirs  to  the  land,  it  is  not  necessary  to  list  it  in  the  name  of  all  the 
parties  entitled,  but  a  general  designation  of  the  parties  is  sufficient, 
as  ''  widow  and  heirs  of  Zophar  S.  Wheeler,"  "  Henry  Toland's  heirs," 
or  the  "  estate  of  I.  B.  Coles,  deceased."  •  But  where  the  land  is  as- 
sessed in  the  name  of  the  widow  only,  so  far  as  the  interest  of  the 
infant  heir  is  concerned,  the  listing  is  void.'' 

Irrespective  of  the  name  of  the  owner,  there  must  be  a  descrip- 
tion of  the  land  on  the  roll,  not  only  that  each  person  may  see  that 
his  land  is  properly  assessed,  but  also  because  in  case  the  land  is  sold 
for  non-payment  of  taxes,  the  title  of  the  purchaser  depends  on  the 
accuracy  of  the  description  on  the  roll ;  he  becomes  the  purchaser  of 
the  track  described  on  the  roll,  and  it  is  important  that  it  should  be  so 


»  Whitney  v.  Thomas,  28  N.  Y.  281,  286;  Yeada  tr.  Wherier,  9  Texas,  408;  Roe  ». 
Williston,  20  Wis.  240;  Corporation  of  Washington  tr.  Pratt,  8  Wheat.  681, 

*  Martin  v.  Mansfield,  8  Mass.  419.  <  Alvord  v.  Collin,  20  Pick.  418. 

*  Johnson  v.  Mclntire,  1  Bibb.  296.  *  Coombs  v.  Warren,  84  Maine,  89. 

«  Wheeler  ».  Anthony,  10  Wend.  846 ;  RoDkendf»rf  v.  Taylor,  4  Peters,  349 ;  Noble 
V.  Indianapolis,  16  Ind.  506 ;  Pond  v.  Grafton,  21  Pick.  76 ;  State  «.  PUtt,  Collector,  4 
Zabr.  108. 

"^  Yancey  v.  Hopkins,  1  Manf.  419. 
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described  that  it  can  be  easilj  identified.^  The  object  of  the  descrip- 
tion is  to  identify  the  property  assessed,  so  that  the  owner  may  know 
that  his  property  is  taxed,  and  the  purchaser  at  the  tax  sale  may  know 
what  land  he  bnys ;  if  this  is  accomplished,  it  is  sufficient.' 

Where  the  description  contains  elements  of  error,  such  as  would 
mislead,  it  is  invalid  ;  as  a  tract  described  as  situate  in  the  village  of 
Lodi,  when  there  was  no  such  village,  and  it  in  reality  was  in  the 
village  of  Syracuse ;  *  where  one  oli  the  boundaries  given  of  land  was 
by  the  lands  of  Rathbone  and  the  town  line,  and  Rathbone  owned  no 
lands  in  the  township ;  or  where  the  statute  required  the  water-course 
upon  which  the  land  was  situated  to  be  mentioned,  and  the  land  was 
entered  as  lying  on  the  waters  of  ^'  Big  Boone,"  but  on  the  list  it  was 
described  as  on  ^^  Bank  Lick."  So  where  the  description  is  of  a  cer- 
tain number  of  acres  as  a  part  of  a  larger  tract,  or  part  of  a  sectios, 
or  quarter  section  of  land,  and  there  is  nothing  to  indicate  in  what 
part  of  the  larger  tract,  or  what  part  of  the  section,  the  number  of 
acres  assessed  lies,  such  description  is  too  indefinite,  and  the  listing  is 
void.  Of  this  class  is  the  description,  "  John  Haines,  No.  of  entry 
4401,  original  proprietor  John  Haines,  original  quantity  170  acres, 
water-course  Mad  River,  No,  of  acres  73,  rate  2,  tax  89.22."  *  So 
where  the  original  entry  was  to  Bland,  of  1,383%  acres,  846  acres  of 
which  were  sold  to  Dangerfield,  this  number  of  acres  was  listed  to 
Dangerfield,  and  485  acres  to  Bland,  there  were  a  number  of  names 
between  those  of  Bland  and  Dangerfield  on  the  list,  the  description 
indicated  the  number  of  original  entry  and  the  number  of  acres  and 
the  water-course,  but  did  not  show  in  what  part  of  the  original  tract  the 
part  sold  off  was.'  Or  the  description  ^^  100  acres  part  of  two  lots  in 
the  north  part."  •  And  the  following  description  of  portions  of  sections 
and  quarter  sections :  "  60  acres,  part  of  north  half  of  section  13,  town 
8,  range  4," '  and  "  north  and  west  part  of  S.  E.  %  sec.  4,  t.  4,  r.  12, 
acres  50 ;"  ®  and  where  the  State  had  conveyed  the  southwest  comer  of 
township  No.  6,  containing  5,700  acres,  to  A.,  and  conveyed  the  bal- 
ance of  the  township,  10,000  acres,  to  B.,  the  descriptions  of  the  lots 


'  Brown  v.  Dinsmoor,  8  N.  H.  108;   Ainsworth  v.  Dean,  1  Foster  (N.  H.)  400;   Ray- 
mood  V.  Longworth,  14  How.  7ft. 

*  People  V.  Empire  G.  <fc  S.  Mioing  Co.  88  Cal  171. 

'  Tallman  v.  White.  2  N.  T.  66 ;  Bank  of  Utica  v.  Merserean,  8  Barb.  Ch.  628 ;  Currie 
«.  Fowler,  5  J.  J.  Marsh.  145. 

^  Laffertee'fl  Leasee  v.  Bjers,  5  Ohio,  290. 

*  DonglasB  v.  Dangerfield,  10  Ohio,  162 ;  Tamer  v.  Yeoman,  16  Ohio,  24. 

*  Perldnfl  v.  Dibble,  10  Ohio,  488. 

^  Treon's  Lessee  v.  Emerick,  6  4^  7  Ohio,  161. 

*  Head  v.  James,  18  Mich.  641. 
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were,  «  S.  W.  %  range  4,  No.  6,"  and  "  %  range  4,  No.  6 ; "  *  theBe 
were  all  void  for  uncertainty. 

As  to  town  lota,  the  following  descriptions  are  invalid :  ^^  f  of 
block  4,  in,  &c. ; "  *  "  30  feet  between  Chestnut  and  Elizabeth 
streets."  •  In  the  latter  case  the  court  say :  "  There  is  nothing  in  the 
description  by  which  the  lot  can  be  identified.  The  number  of  the 
lot  is  not  given  ;  it  is  not  stated  whether  it  is  an  entire  lot,  or  a  part 
of  a  lot ;  it  does  not  appear  whetihwr  the  thirty  feet  is  thirty  feet  front 
or  thirty  feet  square ;  nor  if  intended  for  thirty  feet  front,  upon  what 
street  it  fronts."  In  some  States  the  statute  requires  the  number  of 
the  lot  to  be  given  in  the  description  on  the  roll ;  it  then  becomes  es- 
sential and  cannot  be  dispensed  with.^  But  a  description  by  lots  and 
blocks,  with  references  to  a  plot  or  map,  which  has  been  used  for  that 
purpose  for  many  years,  is  good.* 

The  California  cases  throw  light  on  this  subject,  but  unless  care- 
fully considered,  may  deceive.  The  statute  of  1861  required  real 
estate  on  the  roll  to  be  "described  by  metes  and  bounds,  or  by  com- 
mon designation  or  name ;  if  situate  within  the  limits  of  any  city  or 
incorporated  town,  describing  by  lota  and  fractions  of  lots ;  if  without 
said  limits,  giving  the  number  of  acres  as  nearly  as  can  be  conven- 
iently ascertained,  and  the  location  of  the  township  where  situated." 
The  construction  given  to  this  act,  in  Lachman  v.  Clark,*  that  rural 
lands  must  be  described  by  metes  and  bounds  was  overruled  in  High 
V.  Shoemaker,''  and  this  description  was  sustained:  "400  acres  of 
land,  situated  on  Volcano  and  Jackson  road,  in  township  No.  1  of 
county  of  Amador  and  State  of  California,  commonly  known  as  New 
York  Rancho,"  the  tract  being  sufficiently  identified,  and  the  statute 
complied  with.  So  this  description  of  a  city  lot :  "  Block  No.  25,  less 
a  lot  belonging  to  Bryant,  70x87^  feet,  in  the  S.  E.  corner,"  is  good.® 
But  the  following  description  is  not  sufficient :  "  A  lot  on  Dupont 
street,  136  feet  and  6  inches  from  northwest  comer  of  Washington 
Btreet,  with  the  improvements  thereon — 12x100."  •  The  court  say, 
**  It  does  not  even  show  that  it  is  in  San  Francisco,  and  if  it  did,  it 
does  not  show  in  what  direction  it  is  distant  from  the  northwest 


*  Adams  v.  Larrabee,  46  Maine,  676;    s.  p.  Richardson  v.  State,  6  Black£  61 ;  and  In- 
habitants of  Orono  v,  Veazie,  61  Maine,  481. 

»  Bidwell  V.  Coleman,  11  Minn.  78. 

3  Hannel  v,  Sipitb.  5  Ham.  467 ;  &  p.  Woolfolk  v.  Fonbene,  16  La.  Ann.  16. 

*  Dike  ».  Lewis,  4  Denio.  287.  *  JaDesyiUe  v.  Markoe,  18  Wis.  860. 
^  Lachman  v.  Clark,  14  Cal.  131. 

^  High  V.  Shoemaker,  22  CaL  663 ;  s.  p.  Patten  v.  Green,  18  Cal.  826. 

^  Wetherbee  v,  Dunn,  82  Cal.  106.  *  Keane  v.  Cannoran,  21  Cal.  291. 
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comer  of  Washington  street.  The  signs  12x100  are  hierogljphieSy 
whatever  technical  language  may  be  attached  to  them  by  auctioneers 
and  property  holders  of  San  Francisco.  The  description  of  the  as- 
sessor, which  the  deed  follows,  should  be  in  ordinary  language,  not 
by  signs  in  use  by  a  particular  class  in  a  particular  locality."  A  de- 
scription somewhat  similar  in  Illinois  was  supported,  but  they  are 
clearly  distinguishable :  ^^  20  feet  on  Main  street  by  72  feet  deep, 
commencing  40  feet  from  the  alley,  undivided  one-half  of  lot  6, 
block  7,  Peoria."  ^  In  this  case  the  town  was  laid  out  in  blocks,  each 
containing  ten  lots,  in  rectangular  form,  which  were  numbered,  and 
an  alley  ran  perpendicular  to  Main  street,  separating  the  lots.  The 
description  is  definite,  the  point  of  beginning  being  established  with 
certainty,  and  from  that  point  the  frontage  is  given  and  the  depth  of 
the  lot,  in  addition  to  the  number. 

The  California  cases  just  cited  are  cases  in  which  the  title  to  land 
was  involved,  in  suits  for  the  land  under  tax  deeds.  In  such  cases 
the  courts  are  much  more  stringent  as  to  the  accuracy  of  description 
than  in  suits  for  taxes  brought  either  against  the  owner  or  against  the 
land  itself,  as  may  be  done  in  that  State  if  the  owner  be  unknown. 
In  suits  for  taxes,  the  description,  ^'  Forks  House  Banch,  valued  at 
$1,500,  said  real  estate  situated  about  twelve  miles  north  and  easterly 
from  Michigan  Blufis,  about  one  and  a  half  miles  southerly  and  east- 
erly from  Damascus,"  is  sufficient ;  and  ^^  House  and  lot  on  north  side 
of  Main  street,  Michigan  BlufEs,  occupied  by  A.  Ferguson  as  a  tin 
shop,  valued  at  $400." '  In  this  case  the  suit  was  against  the  delin- 
qnent  and  against  the  land  as  a  party,  but  the  demurrer  having  been 
sustained  as  to  the  land  as  a  party,  only  the  owner  remained  a  party. 
In  such  case  the  description  need  be  only  such  as  to  identify  the  land ; 
while  when  the  land  is  a  party  as  such,  the  description  must  be  of  the 
same  degree  of  certainty  as  is  required  in  an  action  of  ejectment.  A 
grant  of  three  leagues  by  the  Mexican  government,  to  be  selected 
within  exterior  boundaries  containing  a  much  larger  tract,  after  two 
prior  grants  to  be  located  in  the  same  boundaries,  is  land  liable  to 
taxation,  and  such  description  is  good ;  it  is  described  as  definitely  as 
the  nature  of  the  case  will  admit.'  The  latter  of  these  cases  occurred 
before  the  statute  allowing  suits  to  be  brought  for  taxes,  and  under 
that  decision  the  description  would  be  good  in  a  tax  title.  Even  in 
tax  suits  the  description  must  be  such  as  to  identify  the  land,  and  to 
show  whether  the  whole  or  a  part  of  a  tract  is  intended.     **  The  un- 


»  Blakley  v.  Bestor,  18  III  708.  *  People  v.  Leet,  28  Cal.  161. 

'  People  V.  Crockett,  88  Cal  150 ;  Palmer  v.  Boiling,  8  CaL  889. 
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sold  portion  of  eleven  leagues,  known  as  Los  Mokelamos"  is  not  a 
valid  description.^ 

§  96.  The  BoU — Leg^il  Character  of  Lanid. — Land  has  in  a  num- 
ber of  the  States,  a  legal  character.  In  these  States,  as  to  the  lands 
which  are  occupied  and  cultivated,  the  State  usually  collects  the  tax 
from  the  owner  or  occupant,  and  does  not  make  the  land  itself  liable 
to  forfeiture  by  sale  for  the  non-payment  of  the  tax.  But  where  it  is 
unoccupied,  uncultivated,  or  owned  by  non-residents,  the  State  looks 
not  to  the  owner  of  the  land  for  the  tax,  but  proceeds  directly  against 
the  land  as  the  debtor  for  the  tax.  Where  these  distinctions  as  to  the 
character  of  the  land  prevail,  the  land  must  be  assessed  according  to 
its  legal  character,  or  the  assessment  will  be  invalid. 

In  Pennsylvania,  prior  to  1844,  seated  lands,  that  is,  lands  occupied 
by  residence  or  cultivation,  could  not  be  sold  for  taxes,  and  the  owner 
was  alone  liable  personally.  Unseated  lands,  that  is  lands  unoccupied 
or  vacant,  were  alone  liable  to  be  sold  for  taxes.  The  proceeding 
against  such  lands  was  in  rem  against  the  land  as  the  debtor.'  The 
importance  of  listing  the  lands  in  that  State  according  to  their  legal 
character  is  manifest.  But  it  is  the  character  of  the  land  that  makes 
it  liable  to  be  sold  for  taxes,  not  the  mere  placing  it  on  a  particular 
list.  If  unseated  land  is  put  upon  the  seated  list,  it  cannot  be  sold^ 
because  it  has  never  been  listed  properly ;  it  is  not  assessed.^  On  the 
other  hand,  if  seated  land  is  put  on  the  unseated  list,  it  cannot  be 
sold,  for  the  error  of  the  assessor  does  not  change  the  character  of  the 
land.  If  by  agreement  between  the  owner  of  unseated  land  and  the 
county  commissioners  (to  whom  the  list  is  returned  by  the  assessors)^ 
unseated  land  is  placed  on  the  seated  list,  it  cannot  be  changed  to  the 
unseated  list  without  notice  to  the  owner  of  the  change.*  The  party 
claiming  the  benefit  of  this  rule,  must  have  reason  to  expect  that  his 
land  is  on  the  seated  list.  The  rule  will  not  be  extended  so  as  to 
divest  the  title.  Where  land  has  been  used  for  lumbering  purposes, 
and  in  consequence  placed  on  the  seated  list,  and  continued  on  that 
list  until  sold,  the  purchaser  will  not  be  allowed  to  show  by  oral 
evidence,  that  the  land  ceased  to  be  used  for  lumbering  purposes,  and 
thus  change  its  character  to  unseated,  though  still  on  the  seated  list. 
"  Title,"  say  the  court,  "  must  rest  on  something  more  substantial."  * 

'  People  V,  Flint,  89  CaL  670 ;  People  v.  Pico,  20  Cal.  696. 

^  Slrauch  v.  Shoemaker,  I  Watts  A,  Serg.  176  ;  Hathaway  v.  Elsbree,  64  Peon.  St.  498. 

'  1  Watts  &  Serg.  176;  McReynolds  v.  LoDgenberger  et  al.  67  Penn.  St,  18. 

*  Milliken  v.  Bend,  8  Barr,  169;  Arthurs  v.  Smithers,  2  Wright,  44;  Bechdle  v.  Lin- 
gle,  66  Penn.  St.  38 ;  64  Penn.  St.  498. 

•  64  Penn.  St  498 ;  66  Penn.  St.  88. 


§  96.]  THE  LEVY  AND  ASSESSMENT  OF  THE  TAX.  209 

The  character  of  tuiBeated  land  must  be  that  of  the  land  at  the  time 
of  the  assefisment.^  The  afleesBors  appraise  the  land  and  transmit  a  list 
of  it  to  the  countj  commissioners,  who  apportion  the  som  to  be  raised 
in  the  township  on  the  several  tracts,  and  the  list  is  then  returned  to 
the  assessors.  This  list  is  the  official  evidence  of  the  assessment. 
The  private  oopj  of  the  assessors^  list  is  not  known  to  the  law. 
Unseated  land  must  be  on  the  commissioners'  list,  or  it  is  not  assessed.' 

Unseated  land  may  become  seated  by  the  acts  of  others  than  the 
real  owner.  Where  a  person  in  possession  of  a  tract  adjoining  an 
unseated  tract,  with  full  knowledge  of  the  division  lines  between  the 
tracts,  clears  and  cultivates  a  portion  of  the  unseated  tract,  the  whole 
thereby  becomes  seated,  on  the  principle  that  possession  of  part  is 
possession  of  the  whole.  If  he  show  his  intention  to  claim  only 
a  part  of  the  unseated  tract,  by  open  and  notorious  acts,  such  as 
marking  the  extent  of  his  claim  upon  the  ground,  the  entirety  of  the 
tract  is  severed,  and  the  part  claimed  becomes  seated,  the  residue 
remaining  unseated.'  fiut  when  by  accident,  in  ignorance  of  the 
lines  of  adjoining  parcels  of  land,  the  party  in  possession  of  one  lot 
runs  a  brush  fence  so  as  to  include  a  portion  of  another  lot,  his 
possession  will  not  extend  to  the  other  lot.^ 

If  a  person  owns  three  tracts  of  land,  which  he  has  assessed  as  one 
tract,  and  pays  the  taxes  on  it,  and  one  of  the  tracts  is  occupied  or 
seated,  and  subsequently  the  others  are  assessed  as  unseated  and  sold, 
it  does  not  affect  the  title  of  the  owner.  His  possession  of  a  part  of 
the  land  claimed  as  one  tract  extends  to  the  whole,  so  as  to  make  it 
seated.'  Where  the  owner  of  land  put  a  man  on  it  to  work  in  1859, 
who  during  the  winter  built  a  house,  and  in  each  jear  thereafter 
cleared  part  of  the  land,  and  raised  small  crops  of  potatoes,  oats,  hay, 
&c.,  in  1864,  and  several  acres  of  land  had  been  cleared  and  improved, 
and  during  this  period,  there  were  on  the  land  wagons  and  teams 
worth  from  five  hundred  to  six  hundred  dollars,  such  land  is  seated. 
It  is  not  material  that  the  object  was  to  cut  timber  only,  or  that  the 
owner  did  not  personally  reside  on  it.  The  possession  of  the  tenant 
is  possession  of  the  owner.  The  persons  on  the  land  were  not  in- 
truders ;  they  claimed  under  the  owner.*  Its  character  may  be  changed 
from   unseated   to  seated,  even  by  an  intruder.     If  he  enters,  for 


'  McReynolds  v.  Longenberger,  67  Peon.  St  -18. 

*  Bntton  V.  Mitchel,  1  Watts  A  Serg.  810. 

*  Jackson  v.  Saraaman.  29  Penn.  St.  106 ;  8.  p.  as  to  the  possession  of  part.    Bush  v. 
Davidson,  16  Wend.  660;  Leland  «.  Bennett,  6  Hill,  286. 

^  Ck>mstoek  v.  Beardsley,  16  Wend.  848.  '  Wilmoth  v.  Canfield,  76  PenD.  St.  160. 

*  George  v.  Messenger,  78  Penn.  St.  418. 
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resid^ice  and  cultivation,  and  cnltivateB  a  number  of  acres,  this 
charges  the  person  of  the  cultivator.^ 

Land  is  assessed  according  to  the  warrants  issued  for  it,  unless  the 
owner  otherwise  directs.  Where  an  intruder  had  150  acres  of  & 
tract  of  990  marked  off  to  him  and  assessed  as  such,  this  did  not 
affect  the  owner  who  had  not  consented  to  such  an  assessment,  nor  did 
this  marking  off  make  the  tract  seated,  and  the  whole  tract  having 
been  sold  as  unseated,  it  gave  good  title.^ 

When  a  number  of  tracts  were  warranted  to  different  persons^ 
and  were  conveyed  in  one  body  bj  courses  and  distances,  all  the 
warrants  being  seated,  the  tracts  were  assessed  as  different  or  separate 
tracts,  and  sold  separately  for  taxes.  Possession  of  part  is  not  posses- 
sion of  the  whole  in  the  sense  that  possession  of  one  of  these  tracts^ 
would  seat  the  whole.' 

In  Maine,  ^^ unimproved  lands  of  non-residents"  are  required  to 
be  assessed  eo  nomine^  and  different  from  the  lands  of  resident 
proprietors.  A  failure  to  observe  the  distinction,  and  listing  the 
lands  of  a  resident  proprietor  as  non-resident,  makes  the  assessment 
void.^  The  improved  lands  of  non-residents  are  to  be  assessed  to 
ocoupantSy  just  as  lands  of  residents  are  assessed  to  their  owners.  If 
part  of  a  tract  of  land  of  a  non-resident  is  improved, .  that  character 
extends  to  the  whole  tract,  and  if  such  a  tract  is  assessed  as  one  entire 
estate  in  the  character  of  non-resident  land,  the  assessment  is  void.^ 

So  in  Massachusetts,  '^  unimproved  lands  of  a  non*resident "  have 
a  distinct  character.  The  tax  is  against  the  land  as  such,  constitutes 
a  lien  on  the  land,  and  is  not  a  personal  charge  against  the  owner,  and 
such  lands  must  be  assessed  according  to  their  character.*  Now,  in 
that  State,  it  may  be  assessed  to  "  ttnknown^^  if  with  reasonable  dili- 
gence the  owner  cannot  be  ascertained  by  the  assessors,  when  the  land 
is  unoccupied.  But  this  does  not  authorize  an  assessment  to  a  former 
owner,  who  has  no  title  or  possession.     Such  an  assessment  is  void.'' 

In  Illinois,  under  the  act  of  1827,  residents  were  required  to  list 
their  lands,  and  on  default  in  payment  of  the  tax,  the  sheriff  was  author* 
ized  to  sell  them.  By  the  act  of  1829,  the  treasurer  of  the  county  waa 
required  to  send  to  the  auditor  a  list  of  lands  not  listed,  which  were  to 
be  sold  by  him  as  non-resident.    It  is  only  such  land  that  can  be  sold 


J  Biddle  w.  Noble,  68  Penn.  St.  279. 

«  Reading  v.  Finney,  78  Penn.  St.  467 ;  Brown  v.  Hays,  66  Peni.  St  286. 

»  Heft  V.  Gephart,  66  Penn.  St.  610. 

*  Barker  v,  Haseeltine,  27  Maine,  864 ;  Lnnt  v,  Wormwell,  19  Maine,  100. 

*  Moulton  V,  Blaisdell,  21  Maine,  288.  *  Alyord  v.  Collin,  20  Pick.  418. 
^  Desmond  v.  Babbitt,  117  Mass.  283. 
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for  non-payment  of  taxes.  The  proceedings  to  compel  sale  are  against 
these  tracts  of  land  not  listed  by  the  owners,  designated  as  non-resi- 
dent, and  not  against  the  owners.^  The  listing  is  a  fundamental  re- 
quisite, without  which  a  sale  would  be  void,  under  the  act  of  1827.^ 

So  in  New  York,  prior  to  1850,  lands  were  to  be  assessed  to  the 
owner  or  occupant,  and  unoccupied  lands  not  owned  by  a  person  re- 
siding in  the  town  or  ward,  were  to  be  assessed  as  ^^  lands  of  non- 
residents;" the  former  could  not  be  sold  for  the  non-payment  of 
taxes,  and  the  latter  could.  An  assessment  of  lands  to  one  as  a  resi- 
dent, when  they  were  in  fact  owned  by  another  person,  who  was  a 
non-resident,  is  void.'  But  if  assessors  have  jurisdiction,  and  deter- 
mine that  the  lands  of  a  railroad  passing  through  their  town  should 
be  assessed  as  resident,  and  not  as  non-resident,  the  taxes  paid  cannot 
be  recovered  on  the  ground  that  their  acts  are  void.^  Land  in  a  town- 
ship, which  has  not  been  subdivided  into  lots,  must  be  assessed  as  one 
tract.  When  it  is  non-resident  land  there  is  no  authority  to  divide  it 
into  lots  and  assess  them  at  different  valuations,  and  a  sale  under  such 
assessment  is  void.^ 

It  must  not  be  supposed  that  because  in  the  class  of  cases  we  are 
considering,  the  land  is  proceeded  against  and  the  name  of  the  owner 
is  not  essential,  there  is  any  less  necessity  for  a  description  of  the  land 
by  which  it  can  be  readily  identified.  There  must  be  something  more 
than  parol  proof  to  show  that  a  particular  tract  was  meant  to  be  as- 
sessed, some  element  of  identity  leading  to  a  knowledge  of  the  land 
assessed.  This  may  consist  of  a  name  connected  with  a  title  of  some 
kind  once  existing  in  connection  with  the  land,  or  a  number,  or  a 
known  designation,  an  adjoinder,  a  settlement,  or  some  circumstance 
to  lead  to  a  knowledge  of  the  land  assessed.  It  does  not  help  the 
matter  to  caU  it  a  proceeding  in  rem.  A  thing  to  be  the  subject  of  a 
legal  proceeding  must  have  some  means  of  ascertainment.*  Parol 
evidence  cannot  be  used  to  show  that  a  tract  on  the  list  was  intended 
for  a  particular  tract.  Titles  which  should  rest  in  the  breast  of  the 
oflScer  making  the  levy,  would  be  of  all  things  most  transitory.'  The 
lots  of  land  must  be  definitely  and  distinctly  described,  and  parol 
proof  cannot  supply  the  deficiency  in  description  or  boundaries ;  these 


^  Messenger  v.  Germaio,  1  Oilman,  681 ;  Atkins  v.  Hinman,  2  Oilman,  443-449. 

«  Graves  v.  Bruen,  11  111.  481.  •  Whitney  v.  Thomas,  28  N.  Y.  281. 

*  Baffalo  A  State  L.  R.  R.  Co.  v.  Supervisors  of  Erie  Co.  48  N.  T.  93. 

^  Thompson  v.  Burhans,  61  N.  Y.  52. 

'  Lyman  v.  City  of  Philadelphia,  66  Penn.  St.  488,  499  ;   Agnew,  J.,  Greenough  v. 
Folton  Coal  Co.  14  Penn.  St.  486. 

■^  Agnew,  J.,  Ibid. 
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mast  be  ascertained  from  what  is  written.  .  The  question  is  not  one 
of  intention,  but  one  of  fact — what  did  the  assessors  do  t  which  is  the 
specific  lot  on  which  the  tax  is  laid  f  These  questions  must  be  an- 
swered from  the  record.* 

The  statute  in  Arkansas  requires  resident  tax-payers  to  give  a  list 
describing  each  tract  or  lot  separately,  with  its  value,  and  non-residents 
to  file  such  list  with  the  auditor  of  public  accounts,  and  upon  failure 
of  either,  the  assessor  is  to  ascertain  the  lands  by  the  best  means  in  his 
power,  and  assess  them  at  double  their  value.  The  statute  also  pro- 
vides that  no  sale  of  lands  for  non-payment  of  taxes  shall  be  consid- 
ered invalid  on  account  of  its  having  been  charged  on  the  book  in 
any  other  name  than  that  of  the  rightful  owner,  if  the  land  be  other- 
wise sufficiently  described  in  the  tax-book,  and  the  taxes  due  and  un- 
paid at  the  time  of  sale.  The  agent  of  a  resident  owner  omitted  to 
give  the  list  required,  and  the  assessor  from  information  obtained  as- 
sessed the  land  as  non-resident,  to  a  person  not  the  owner.  Such  an 
assessment  was  sustained,  and  the  name  of  the  owner  was  thought 
comparatively  unimportant,  if  the  land  be  sufficiently  described  to  be 
identified.^ 

Separate  Tracts. — Unimproved  lands  lying  in  separate  tracts 
must  be  assessed  and  valued  separately .'  City  lots  should  be  assessed 
separately,^  and  in  Wisconsin,  under  their  statute,  each  tract  must  be 
separately  assessed  and  valued.'  But  where  there  are  contiguous 
tracts  held  under  one  deed,  they  are  to  be  taken  as  pne  tract,  and  in 
the  case  cited  the  court  held  that  the  owner  should  list  the  whole  tract 
in  the  county  in  which  he  resided,  though  the  tracts  were  in  different 
counties  and  separated  by  a  river.^  Listing  several  tracts  of  land  to  a 
person  as  one  tract,  when  he  only  owns  one  of  the  tracts,  is  invalid, 
and  this  doctrine  of  the  invalidity  of  the  assessment  of  several  lots  or 
tracts  owned  by  different  persons  to  one  of  those  persons,  applies  to 
the  case  of  husband  and  wife,  when  the  wife  has  a  separate  estate  in 
one  of  the  lots,  and  the  whole  is  assessed  to  the  husband.^  The  same 
principle  applies  to  lots  and  parts  of  lots  in  a  town ;  each  owner  must 


1  Greene  v.  Lunt,  58  Maine,  518;  Alyord  «.  CoUin,  20  Pick.  418. 

^  Kiosworthy  v.  Mitchell,  21  Ark.  145.  '  Shimmins  v.  Inman,  26  Maine,  228. 

*  Terrill  v.  GroTes,  18  Cal.  149  ; v.  Scoyllle.  9  Ohio,  48  ;  Romig  v.  La  Fajette, 

ZS  Ind.  80. 

*  State  V.  Supenrisors  of  La  Fayette  Co.  8  Wise  712 :  s.  p.  Spellman  v.  Curtenius,  12 
111.  410 ;  Hayden  v.  Forster,  13  Pick.  492.  Distinct  tracts  of  the  same  owner  shoold  be 
assessed  separately. 

*  Hairston  v,  Stinson,  13  Ired.  479;  s.  p.  contiguous  tracts  of  unseated  land,  Russell  v. 
Werntz,  24  Penn.  St  837. 

^  Crane  t;.  City  of  Janesyille,  20  Wise.  321 ;  Hamilton  v.  The  City  of  Fond  du  Lac,  25 
Wise.  490 ;  Orton  v.  Noonan,  Id.  672. 
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be  aflsessed  for  that  which  belongs  to  him,  and  the  assessment  of  the 
whole  to  one  is  void.* 

This  doctrine  does  not  apply  to  tenants  in  common  who  have  each 
an  individual  interest  in  the  whole ;  in  such  case  the  whole  tract  is 
properly  assessed  to  all  as  one  person.'  Where  27,936  acres  were  as- 
sessed to  100  persons,  without  designating  the  interest  of  any  of  them, 
such  an  assessment  was  treated  as  an  assessment  to  them  as  joint 
tenants  or  tenants  in  common.'  In  Arkansas,  the  interest  of  tenants 
in  common  may  be  assessed  separately,  and  upon  default  of  one  his 
interest  may  be  sold.^ 

The  proper  description  of  property  on  the  roll  is  of  the  first  im- 
portance, for  if  it  is  not  sufficiently  described,  all  the  subsequent  pro- 
ceedings for  the  collection  of  the  tax  are  invalid.  A  lease  of  land 
for  99  years  and  renewable,  is  assessed  as  personalty  and  not  as  real 
estate  in  Kentucky.' 

1  Knox  V,  Hnidekoper,  21  Wise.  627 ;  Barker  v.  Blake,  86  Maine,  488. 

>  People  V.  McEwen,  28  Cal.  54 ;  Habbard  v.  Winson,  16  Mich.  146. 

3  People  V.  Shimmins,  42  Cal.  121,  action  for  taxes. 

*  Payne  v,  Danley,  18  Ark.  441. 

^  WilguB  V.  Commonwealth,  9  Bush,  656. 
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ASSESSMENT. 

§  97.  What  Persons  and  Property  to  he  placed  on  the  BoU — 
Domicile^  Besidenoe^  dsc. — From  the  nature  of  their  duties  as  to  land, 
assessors  are  to  list  such  lands  only  as  are  situate  within  the  district 
for  which  .they  are  authorized  to  act,  whether  it  be  a  wai^,  township 
or  county.  The  listing  of  lands  lying  wholly  without  their  respective 
districts  is  void.^  The  division  lines  of  counties,  or  townships,  often 
divide  tracts  of  lands ;  in  such  case  the  place  in  which  it  is  to  be  listed 
is  usually  solved  by  the  construction  of  the  statute  of  the  particular 
State.  In  New  York  the  statute  requires  every  person  to  be  assessed 
in  the  town  or  ward  in  which  he  reaidesy  for  all  lands  owned  by  him 
in  such  town  or  ward,  and  there  a  tract  divided  by  a  town  line  is  as- 
sessed only  in  the  town  in  which  the  owner  or  occupant  resides.* 

In  New  Jersey,  by  statute,  a  farm  divided  by  township  or  county 
lines,  is  assessed  if  occupied  in  the  township  or  ward  in  which  the  oc- 
cupant resides  ;  if.  unoccupied,  each  part  is  assessed  to  the  owner  in 
the  township  in  which  he  resides.  A.  owned  a  farm  divided  by  a 
town  line ;  there  was  a  dwelling-house  in  each  town,  one  occupied  by 
the  owner  and  the  other  by  his  son,  who  cultivated  that  part  of  the 
farm  on  shares;  each  part  was  considered  in  the  occupancy  of  the 
owner,  and  properly  assessed  to  him  in  the  town  of  his  residence.'  A 
farm  similarly  situated,  left  in  charge  of  a  servant,  is  not  unoccupied 
In  the  sense  of  the  statute,  and  is  to  be  assessed  in  the  same  manner.^ 
A  person  owned  a  tract  of  290  acres,  220  acres  in  the  town  of  W.,  and 
70  acres  in^the  town  of  R.  Il6  did  not  reside  on  the  tract,  but  on 
other  land  in  W.,  and  the  whole  farm  was  cultivated  on  shares  with 
P.,  who  resided  in  the  town  of  R.  The  mansion  house  in  the  town 
of  R.  was  occupied  by  tenants  having  no  connection  with  the  farm.  It 
was  held  that  the  mansion  house  in  R.  should  have  been  assessed  to 


^  Toby  V.  Haggerty,  28  Ark.  870. 

'  Saunders  v.  Springsteen,  4  Wend.  429;  s.  p.  as  to  seated  lands.  Ellis  v.  Hall,  7 
Harr.  292;  contra,  unseated,  Pattoo  v.  Long,  68  Penn.  St.  262  ;  Dorn  v.  Backer,  61  14.  Y. 
26 ;  Dorn  v.  Fox,  61  N.  Y.  264. 

*  State  V.  Hoffman,  80  N.  J.  Law,  346.  ^  State  v,  Reinhardt,  81  N.  J.  Law,  218. 
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the  occupant  in  B. ;  that  as  to  the  residue  of  the  farm,  the  relation  of 
landlord  and  tenant  did  not  exist  bj  reason  of  the  contract  to  cultivate 
on  shares,  so  as  to  make  it  taxable  to  the  occupant  or  tenant ;  that  the 
part  of  the  farm  in  R.  and  the  part  in  W.,  were  both  occupied  by  the 
owner  by  reason  of  cultivation,  and  should  be  assessed  to  him  in  W,, 
the  place  of  his  residence.^  In  North  Carolina  the  land  is  assessed  to 
the  owner  in  the  county  in  which  he  resides,  although  divided  by  a 
•county  line,  and  even  if  they  are  distinct  tracts,  provided  they  are 
held  under  the  same  title  deed.' 

Persons. — They  are  generally  assessed  in  the  district,  town,  or 
ward  in  which  they  reside  for  their  poll-tax  and  their  personal  prop- 
erty. The  question  of  domicile  or  residence,  in  these  cases,  is  a  differ- 
ent one  from  that  discussed  in  Ch.  LY.  There  the  question  related  to 
the  power  of  the  State  to  tax  persons  and  their  personal  property  by 
reason  of  the  property  being  situate,  or  the  person  resident,  in  the 
State.  Here  the  question  is  not  one  of  power,  but  admitting  the 
power,  the  question  is  in  what  town  did  the  legislature  intend  the 
property  shaU  be  assessed. 

In  New  York  the  statute  is :  ^^  Every  person  shall  be  assessed  iu 
the  town  or  ward  where  he  resides,  for  all  personal  estate  owned  by 
him,"  &e.  This  is  a  fair  sample  of  the  statutes  under  which  the 
questions  arise  as  to  the  place  of  assessment  of  persons  for  their  per- 
sonal property.  As  a  general  rule  a  party  is  to  be  taxed  at  his  domi- 
cile.' The  apparent  or  avowed  intention  of  constant  resideuce  con- 
stitutes the  domicile.*  Where  residence  is  looked  to  as  a  criterion,  it 
is  the  dwelliug-house,  in  contradistinction  to  any  place  of  business, 
trade,  or  occupation.  If  he  has  more  than  one  dwelling-house,  that  in 
which  he  sleeps  will  generally  govern,  and  if  the  dwelling  be  partly 
in  one  place  and  partly  in  another,  that  in  which  he  habitually  sleeps 
win  govern.'  Where  the  statute  uses  the  word  "  inhabitant,"  the  per- 
sons to  be  assessed  are  those  who  have  a  fixed  habitation  and  home, 
the  same  kind  of  residence  as  would  entitle  a  person  to  vote  in  a  town.' 
When  the  domicile  is  once  established,  it  continues  until  a  new  domi- 
<;ile  is  acquired,  or  xmtil  there  is  satisfactory  evidence  of  the  abandon- 
ment of  the  former  domicile.'^    The  facts  in  the  case  of  Nichols  were 


1  States.  JeweU,  84  N.  J.  Law,  269;  s.  p.  State  v.  Hay,  2  Yroom,  275. 

*  Hainton  v.  Stinaon,  18  Ired.  479. 

*  Moore  v.  Wilkina,  10  N.  H.  462 ;  Preston  v.  Beeton,  12  Pick.  7. 

*  1  American  Leading  Cases,  786. 

*  Ibid.  761,  citing  Abington  v.  North  Bridgewater,  28  Pick.  170, 178. 

*  State  V.  Casper,  86  N.  J.  Law,  867 ;  Kellogg  r.  Oshkosh,  14  Wia.  628. 

^  1  American  Leading  Cases,  747 ;  in  re  Nichols,  64  N.  T.  62.  See  also  Lyman  v. 
Tiske,  17  Pick.  281 ;  Tborndike  v.  City  of  Boston,  Id.  244,  and  Sears  v.  City  of  Boston, 
Id.  260,  for  a  fall  and  able  discossion  of  the  subject  of  the  taxable  domicile. 
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tliat  for  several  years  prior  to  1863,  W.  resided  in  New  Haven,  and 
owned  and  carried  on  a  farm  in  that  town.  In  April  of  that  year  he 
sold  it  to  one  Daggett,  who  took  possession,  and  W.  boarded  with  him 
nntil  the  December  following.  In  Jnne,  1864,  W.  was  taken  sick  at 
the  house  of  his  brother-in-law  in  Oswego,  and  did  not  recover  until 
the  next  October.  He  remained  in  Oswego  until  January,  1865.  He 
was  assessed  in  July,  1864,  in  the  town  of  New  Haven,  for  personal 
property,  and  the  assessment  was  sustained. 

While  intention  is  one  of  the  leading  criteria  of  domicile,  yet  it 
cannot  be  changed  by  intention  alone ;  it  consists  of  facts  and  inten- 
tion.^ If  a  person  removes  from  the  town  of  his  residence,  with  the 
intention  of  never  residing  there  again,  he  is  still  liable  to  assessment 
in  that  town  until  he  leaves  the  8tate,^  but  when  a  party  leaving  with 
such  intention  is  still  on  his  way  to  his  new  domicile  on  the  day  the 
assessment  begins,  he  is  not  liable  to  assessment  in  that  town  ; '  nor 
where  he  has  removed,  but  returns  temporarily  on  business,  stoppings 
at  the  hotel  and  registering  his  name  as  from  the  town  from  which  he 
has  removed,  is  he  liable  to  be  assessed  in  that  town.^ 

A  person  who  had  resided  in  Boston  went  to  New  Orleans  to  live^ 
engaged  permanently  in  business,  married  there,  and  had  children. 
He  came  to  Boston  with  his  children,  intending  to  remain  there,  pur- 
chased a  house,  commenced  housekeeping,  and  sent  his  children  ta 
the  public  schools.  His  family  remained  in  Boston  two  years,  for  his- 
children's  health,  when  he  returned  to  New  Orleans  and  continued 
his  business.  He  styled  himself  as  of  New  Orleans,  and  voted  there. 
He  came  to  Boston  every  summer  and  remained  several  months. 
These  facts  justified  a  verdict  that  he  resided  in  New  Orleans.* 

A  person  in  1850,  and  for  several  years  before,  resided  in  a  hired 
house  in  the  city  of  New  York,  during  the  winter  and  spring,  and  at 
his  country  seat  in  the  town  of  Flushing,  Queens  county,  during  the 
summer  and  autumn.  In  the  winter  of  1850,  he  was  assessed  for  his 
personal  tax  in  New  York,  and  in  summer  for  the  same  tax  in  Flush- 
ing. The  court  was  of  opinion  that  in  the  sense  of  the  statute  he 
resided  in  New  York  at  the  time  of  the  assessment.*  Where  a  per- 
son residing  in  one  school  district  on  a  farm,  moved  with  his  family 
to  a  farm  in  another  school  district,  under  a  contract  to  carry  on  the 


^  Stodderfc  v.  Ward,  81  Md.  662. 

*  Bnlkley  v.  WilUamson,  8  Gray,  498 ;  bnt  see  Mead  t>.  Roxborough,  11  Cash.  562.. 

*  Golton  V.  Longmeadow,  12  Allen,  598. 

^  Wade  tf.  Matheson,  4  Lans.  158 ;  e.  p.  Brig^  v.  Rochester,  82  Mass.  837. 

*  Cochrane  v.  Boston,  4  Allen,  177. 

*  Douglass  v.  Mayor,  <kc.  of  New  York,  2  Duer,  110;  affi'd  51  N.  Y.  12. 
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farm  for  a  year,  intending  to  make  it  his  home  for  the  year,  and  he 
continued  two  years  after  under  a  renewal  of  the  contract,  carrying 
on  at  the  same  time  his  own  farm,  and  intending  to  return  when  the 
contract  was  fulfilled,  he  was  properly  assessed  in  the  district  to 
which  he  had  removed.^  If  the  dwelling-house  of  a  party  is  divided 
by  the  boundary  line  of  a  town,  the  portion  of  the  house  in  which  he 
eats,  sleeps,  and  receives  his  visitors,  is  his  residence,  and  he  is  to 
be  assessed  in  that  town  in  which  this  part  of  the  house  is  sit- 
uated.' 

At  his  residence  or  domicile,  the  citizen  is  assessed  for  his  poll, 
his  personal  property  situated  in  the  same  town  or  district,  and  for 
all  his  personal  property  which  has  no  actual  situs,  such  as  choses  in 
action,  stocks  in  corporations  and  negotiable  securities,  all  of  which' 
follow  the  person.  *  This  is  the  rule  under  general  statutes,  such  aa 
that  in  New  York. 

As  to  personal  property  in  the  limits  of  the  State,  having  an 
actual  si6tis  different  from  the  domicile  of  the  owner,  it  will  follow 
the  general  rule,  unless  the  statute  direct  otherwise.' 

Where  a  tax  is  imposed  on  ^^  money  at  interest,"  whether  it  be 
secured  by  mortgage  or  otherwise,  it  follows  the  person  of  the  owner, 
and  is  taxable  to  him  at  his  residence.^  A  note  given  for  the  pur- 
chase money  of  land,  secured  by  mortgage,  comes  within  the  descrip- 
tion of  money  at  interest,  although  it  does  not  bear  interest  for  a 
certain  period,  and  is  taxed  to  the  mortgagee  at  his  residence."  Shares 
of  bank  stock  are  assessed  to  the  owner  at  his  residence,  and  the  cash- 
ier of  a  national  bank  may  be  compelled  to  give  a  list  of  stockholders, 
in  his  bank.'  And  where  the  statute  directs  the  owner  of  shares  to 
notify  the  cashier  of  the  bank  of  his  residence,  under  the  penalty  of 
b^ing  taxed  both  at  his  residence  and  at  the  locality  of  the  bank,  this 
notice  is  not  conclusive  as  to  his  residence,  but  he  may  be  assessed  at 
his  actual  residence.  The  object  of  the  statute  was  merely  to  make 
the  declared  intention  of  residence  a  test  of  residence  in  cases  where 
there  was  uncertainty  as  to  actual  residence.'' 

In  Khode  Island  the  statute  directs  all  personal  property  to  be  as- 
sessed to  the  owners  "  in  the  town  in  which  they  have  had  their  actual 


1  Woodard  v.  Isham,  48  Yt.  128. 

'  JodkiDB  V.  Reed,  48  Maine,  886 ;  Chenery  v.  Waltham,  8  Cusb.  827. 

» King  V.  McDrew,  81  111.  418. 

*  People  V.  Whartenby,  88  Cal.  461 ;  25  Cal.  608  ;  85  CaL  282;    People  v.  Home  In- 
sorance  Co.  29  Cal.  688. 

^  Hammeraley  v.  Franey,  89  Conn.  176 ;  State  v.  Mancbeiter,   1  Datcber,  531 ;    State 
V.  Massaker,  2  Id.  664. 

•  Newman  v.  Wait,  46  Vt.  689.  '  Goldsbnry  v.  Warwick,  112  Most.  884. 
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abode  for  the  greater  portion  of  the  twelve  months  next  preceding  the 
^rst  of  April."  Under  this  statute  the  actual  place  of  abode  was  con- 
strued to  mean  the  town  where  the  person  has  a  home  and  family 
residence,  irrespective  of  absences  for  business  purposes ;  ^  but  where 
a  party  has  removed  out  of  the  State  before  the  period  of  assessment, 
he  is  not  liable  to  be  assessed,  although  he  may  have  had  his  abode 
there  for  the  period  contemplated  by  the  statute.^  And  where  a  tax 
act  goes  into  operation  on  March  81st,  and  the  party  is  assessed  in 
September  of  the  same  year,  ascertaining  the  place  at  which  a  party' 
is  to  be  assessed  under  the  statute,  is  not  liable  to  the  objection  that 
such  a  statute  is  retroactive  in  its  operation.' 

The  general  rule  is  altered  in  many  of  the  States  as  to  certain 
classes  of  personal  estate,  and  the  personal  property  is  to  be  assessed 
at  its  situSy  or  at  the  place  where  the  business  is  conducted  about 
which  it  is  used,  or  in  which  it  is  invested. 

In  Massachusetts,  ^'  all  goods,  wares  and  merchandise,  or  any  other 
stock  in  trade,  including  stock  employed  in  the  business  of  any  of  the 
mechanic  arts,  in  towns  within  the  State  other  than  that  where  the 
owner  resides,  shall  be  taxed  in  those  towns,  if  the  owners  hire  or 
occupy  stores,  shops,  or  wharves  therein,  and  shall  not  be  taxable 
where  the  owners  reside."  This  statute  applies  to  non-residents  as 
well  as  residents  of  the  State.^  A  person  living  in  one  town  and 
doing  business  in  another,  where  he  has  a  privilege  in  a  counting 
room,  and  has  goods  stored,  is  not  within  the  statute  so  as  to  be  as- 
sessed out  of  the  town  in  which  he  resides ;  ^  nor  does  the  hiring  of  a 
yard,  storage  and  sale  of  lumber,  and  erection  of  a  small  building  for 
the  use  of  the  employees  in  a  town  other  than  his  residence,  render 
the  tenant  liable  in  that  town.*  Partners  doing  business  in  Boston  as 
booksellers  and  publishers,  having  stereotype  plates  and  paper  stored 
in  Cambridge,  are  not  to  be  assessed  in  Cambridge  for  that  property.'' 
Merchants  who  send  goods  to  a  manufactory  not  owned  by  them,  to 
go  through  some  of  the  processes  of  manufacturing,  under  a  contract 
with  some  person  who  understands  that  process,  are  not  liable  to  be 
assessed  in  the  town  in  which  the  manufactory  is  situate,  when  it  is 
different  from  that  in  which  the  merchants  reside.*  So  the  renting  of 
a  hotel  and  conducting  it  in  a  town  other  than  the  residence  of  the 
lessee,  does  not  come  within  the  terms  of  this  statute,  so  as  to  make 


'  Arnold  v.  Davis,  8  R.  I.  841.  »  Barker  v.  Potter,  8  R  L  15. 

•  Greene  ».  Gardiner,  6  R.  I.  242. 

*  HaddnB  v.  Boston,  4  Cash.  543 ;  Leonard  v.  New  Bedford,  16  Gray,  292. 

B  4  Gush.  648.  *  Loud  v.  Charlestown,  108  Mass.  278. 

^  Little  V.  Cambridge,  9  Cush.  298.  ^  Lee  v.  Templeton,  6  Gray,  579. 


§  97.]  ASSESSMEirr.  219 

the  lessee  liable  to  be  asseeeed  in  the  town  in  which  the  hotel  is  situ- 
ated.^ The  occupancy  or  hiring  contemplated  would  seem  to  be  one 
which  gives  the  party  entire  control  of  the  property  for  his  own  busi- 
ness purposes,  and  to  be  at  a  place  where  his  principal  business  is  car- 
ried on,  and  not  at  a  place  where  he  has  an  occupancy  for  a  tempo- 
rary purpose,  or  for  a  purpose  which  is  a  mere  incident  to  his  prin- 
cipal business.  Where  a  person  hires  a  store  in  a  town  other  than 
that  in  which  he  resides,  and  has  an  agent  who  exhibits  the  goods  for 
sale,  and  delivers  the  goods  when  sold  to  the  purchasers  in  that  town, 
the  mere  fact  that  the  agent  has  no  power  of  sale,  and  that  all  sales 
are  made  by  the  owner,  does  not  take  the  case  out  of  the  statute ;  for 
such  property  the  owner  is  to  be  assessed  in  the  town  in  which  the 
store  hired  is  situate.' 

A  similar  statute  has  received  a  like  construction  in  Maine,  where 
it  has  been  held  that  the  hiring  of  logs  to  be  sawed  at  a  saw-mill  and 
paying  the  wharfage,  does  not  make  the  hirer  the  occupant  of  the 
miU  which  is  situated  in  a  town  other  than  that  of  his  residence,  so 
as  to  be  assessed  in  the  town  in  which  the  mill  is  situated.' 

The  assessment  of  persons  and  property  whose  location  can  be 
readily  changed  with  reference  to  their  situs  in  a  particular  town, 
must  of  necessity  refer  to  the  sUtM  at  some  particular  period.  In 
many  of  the  States,  by  express  words,  the  sittis  of  the  property,  or 
residence  of  the  person,  which  governs,  is  that  on  a  particular  day, 
as  the  first  day  of  April,  or  the  first  day  of  May ;  in  others,  as  in 
Kew  York,  when  the  assessors  commence  the  performance  of  their 
duties  on  the  first  of  May  and  continue  them  till  the  first  of  July,  the 
courts  have  construed  the  statute  to  have  reference  to  the  period  when 
the  roll  is  completed,  on  the  first  of  July,  to  ascertain  the  taxable 
situs  of  the  person  or  property.^  It  is  the  person's  actual  residence 
on  the  day  fixed  by  statute  or  by  construction,  that  is  to  govern  the 
assessment.  Although  he  may  intend  to  remove,  that  is  not  suffi- 
cient ;  as  when  a  party  intended  to  remove,  and  had  made  a  contract 
for  the  removal  of  his  furniture,  and  on  the  first  of  May  it  was  put 
on  board  a  vessel,  and  he  himself  left  a  few  days  after,  he  was  held 
liable  to  be  assessed  in  the  town  from  which  he  was  about  to  remove 
on  the  first  of  May.'  And  where  a  party  rented  a  farm  for  one  year 
from  the  first  of  April,  in  another  town,  to  which  he  intended  to 
remove  and  was  removing,  but  was  delayed  in  the  town  of  his  resi* 

1  Charlestown  v.  Co.  Gom'n.  109  Mass.  270.  *  Gray  v.  Kittell,  12  Mass.  161. 

*  Campbell  v.  Machiaa,  88  Maine,  419 ;  a.  p.  Ellsworth  v.  Brown,  68  Maine,  519. 

*  Mygatt  V,  Waahbum,  15  N.  Y.  816;  Bell  v.  Pierce,  61  N.  Y.  12. 

*  Carnoe  v.  Freetown,  9  Gray,  867;  Otis  v.  Boston.  12  Cash.  62. 
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dence,  on  account  of  the  delay  of  the  former  occupant  in  moving,  and 
remained  with  a  friend  until  the  fourth  of  April,  he  was  held  liable 
to  assefisment  in  the  town  in  which  he  was  on  the  first  of  April.^ 
But  where  a  person  was  in  the  habit  of  residing  in  his  dwelling-house 
in  Brookline,  from  April  to  November,  and  in  Boston  at  his  residence 
the  remainder  of  the  year,  and  he  voted  and  had  been  taxed  in  Brook- 
line,  for  a  number  of  years,  and  in  1860  he  made  the  usual  preparations 
to  remove  to  Brookline,  but  was  detained  on  account  of  personal 
illness,  and  could  not  remove  until  after  the  first  of  May,  he  was  not 
deemed  liable  to  assessment  in  Boston.' 

In  New  York  the  act  of  1850,  in  addition  to  the  general  act  on 
the  subject,  provided  as  to  personal  estate,  that  in  case  a  person  shall 
during  the  year  reside  in  two  or  more  counties,  towns  or  wards,  his 
residence  for  the  purpose  of  assessment  of  his  personal  estate  and  poll 
shall  be  deemed  to  be  in  that  county,  town  or  ward,  in  which  his 
principal  business  shall  have  been  transacted.  BeU,  for  several  years 
prior  to  1864,  resided  in  BufEalo,  where  he  carried  on  the  business  of 
an  iron  founder  and  machinist.  He  owned  a  residence  in  the  town 
of  West  Seneca,  where,  with  his  family,  lie  usually  spent  several 
months  of  the  year.  During  this  time  his  house  in  BufiEalo  was 
closed,  but  he  personally  attended  to  his  business  in  Buffitlo,  and  slept 
at  his  residence  in  BufEalo  once  or  twice  a  week.  About  the  twentieth 
of  June,  1864,  Bell  moved  with  his  family  to  West  Seneca,  and  re- 
mained there  as  in  previous  years,  and  returned  after  the  three  months 
to  BufEalo.  He  was  assessed  m  West  Seneca  for  his  personal  estate. 
The  majority  of  the  court  thought  he  was  a  resident  of  West  Seneca, 
asserting  the  doctrine  that  a  person  may  have  more  than  one  residence 
but  only  one  domicile,  the  dissenting  Judge,  Earl,  thought  the  case 
was  taken  out  of  the  general  rule  by  the  statute,  which  as  to  such 
cases  of  double  residence,  had  established  a  new  test,  that  of  the  prin- 
cipal business  of  such  a  person,  which  evidently  was  in  BufEalo.*  The 
better  reason  is  with  the  dissenting  jadge. 

If  a  person  removes  from  his  place  of  residence,  prior  to  the  day 
on  which  the  assessment  is  to  take  efEect,  with  the  intention  of  resid- 
ing in  another  town,  and  is  not  in  the  town  on  that  day,  his  assess- 
ment in  the  former  town  is  invalid.^  But  his  removal  after  that  day 
has  no  efEect  upon  the  assessment,  and  he  is  liable  for  the  tax.  In 
some  States  the  collector  is  allowed  by  statute  to  recover  the  tax  of 


'  Mann  v.  dark,  88  Vt.  55;  s.  p.  Littlefield  v.  Brooks,  50  Maine,  498. 

^  Cabot  V,  Boston,  12  Cash.  62.  "  Bell  v.  Pierce,  51  N.  T.  12. 

^Myettttv.  Washbnrn,  16  N.  T.  316;   Parsons  v.  City  of  Bangor,  61  Maine,  467; 
State  V.  Bishop,  84  N.  J.  Law,  71. 
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persone  bo  remoyingy  in  an  action  of  debt.^  Where  land  damages 
were  awarded  hj  a  report  filed  on  September  twelfth,  and  under  the 
statute  execution  could  not  isBue  until  after  sixty  days,  and  the  money 
was  paid  on  the  twenty-eighth  of  October,  the  person  to  whom  the 
award  was  made,  was  held  not  liable  to  assessment  therefor  on  the 
first  day  of  October.' 

In  Massachusetts  the  statute  provides  that  any  person  having  a 
residence  in  Boston  on  the  first  day  of  January  shall  be  assessed 
there  on  the  1st  of  May,  although  he  may  have  removed  therefrom  in 
the  intermediate  period.  This  statute  does  not  apply  to  a  person  who 
habitually  resides  for  seven  months  of  each  year  in  his  own  house  in 
another  town,  where  he  pays  his  poll-tax  and  votes,  although  he  spends 
five  months  of  the  year  in  the  winter  in  Boston,  so  as  to  make  him 
liable  in  Boston.'  Nor  where  a  manufacturer  of  palm  leaf  hats,  who 
resides  in  the  town  of  Barre,  and  carries  on  the  manufactory  there, 
hires  a  store  in  Boston  from  December  to  March  of  each  year,  and 
keeps  a  stock  of  goods  there  for  sale,  is  he  liable  to  assessment  in 
Boston.* 

License  Tax* — The  discussion  in  this  section  has  been  solely  with 
reference  to  a  personal  tax  and  a  tax  on  personal  property.  The 
license  tax  is  usually  assessed  in  the  town  or  district  in  which  the 
business  or  occupation  licensed  is  conducted.  This  does  not  appear 
generally  on  the  roll.  The  assessor  gives  the  party  applying  for  a  li- 
cense a  certificate  stating  the  amount  for  which  the  party  is  assessed, 
and  the  period  for  which  the  business  is  to  be  conducted.  This  cer- 
tificate is  then  presented  to  the  treasurer  of  the  town  or  county,  and 
upon  the  payment  to  him  of  the  tax  assessed,  which  is  usuaJly  in- 
dorsed upon  the  assessor's  certificate,  the  party  is  authorized  to  pursue 
the  occupation  or  calling  named  for  the  period  specified.  The  certif- 
icate and  the  receipts  indorsed  constitute  his  license.  In  the  cases  of 
license  to  retail  ardent  spirits  to  be  drank  at  the  place  where  sold,  the 
party  is  often  required,  in  addition,  to  have  the  permission  of  the  cor- 
poration or  county  court,  or  some  other  local  authority,  as  the  board  of 
supervisors  of  a  county,  or  the  selectmen  of  a  town.  And  the  assessor 
or  commissioner  of  the  revenue,  as  he  is  styled  in  Virginia,  is  author- 
ized, under  a  certain  state  of  facts,  to  appoint  an  assistant.  He  may 
make  the  assessment  and  issue  the  certificate,  and  the  question  whether 
the  facts  existed  which  authorized  his  appointment,  cannot  be  inquired 


1  Hoiu;hton  v.  Davenport,  28  Pick.  285 ;  Warren  v.  Warner,  14  Wis.  366 ;   People  v. 
Holladay.  26  Cal.  800. 

*  Arnold  v.  Middletoo,  41  Conn.  206.  >  Lee  v.  Boston,  2  Gray,  484. 

*  Field  V,  City  of  Boston,  10  Cosh.  66. 
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into  collaterally.^  Corporations  are  often  made  to  report  to  the  audi- 
tor of  the  State  at  certain  periods  the  amount  of  business  transacted^ 
and  other  facts,  which  regulate  the  tax  which  they  are  r^uired  to 
pay,  and  upon  this  report  the  auditor  assesses  the  tax,  which  the 
cashier,  or  other  officer  of  the  company,  is  required  to  pay  into  the 
treasury  of  the  State.^  For  their  real  estate  they  are  usuaUy  assessed 
at  the  place  where  it  is  situated,  and  for  their  personal  estate  at  the 
place  where  the  principal  office  for  business  is  located."  A  canal  com- 
pany which  furnished  water  power  in  one  assessment  district,  but  the 
books  of  the  company  were  kept,  rents  for  water  power  received,  and 
debts  and  dividends  paid  at  the  office  of  the  treasurer  in  anqther  as- 
sessment district,  was  properly  assessed  in  the  latter  district.^ 

§  98.  To  whom  Property  is  assessed^  as  to  TiUe^  or  Degree  of 
Interest  in  the  Subject-matter. — We  have  heretofore  discussed  the 
question  as  to  when  land  which  was  public,  becomes  private  property 
under  the  land  laws,  so  that  it  is  liable  for  taxation.  When  a  person 
occupies  and  makes  permanent  improvements,  or  when  the  contract 
of  purchase  is  completed  by  issuing  the  certificate  of  entry,  the  land 
is  taxable."  Claimants  of  lands  under  Mexican  grants  in  California, 
though  not  in  possession,  are  taxable  for  such  lands."  Lands  granted 
by  Congress  in  aid  of  railroads,  which  have  never  been  certified  or 
set  apart,  and  which  are  incapable  of  identification,  are  not  taxable  ; 
but  when,  under  such  acts,  the  railroad  has  completed  twenty  miles 
of  road,  and  is  entitled  to  a  certificate  for  a  definite  quantity  of  land, 
it  becomes  taxable.'  Where  Congress  grants  land  in  aid  of  a  railroad, 
and  one  of  the  conditions  of  the  grant  is  that  tlie  lands  shall  not  be 
conveyed  to  the  company  until  the  cost  of  surveying,  selecting,  and 
conveying  the  land  is  paid  into  the  treasury,  until  the  condition  is 
complied  with  the  lands  are  not  taxable."  Under  the  act  of  1845, 
admitting  Florida  and  Iowa  into  the  Union,  land  entered  by  the  loca- 


1  Commonwealth  v.  Bryne,  20  Gratt  165. 

*  National  Bank  v.  Commonwealth,  9  WaU.  868 ;  case  of  the  State  Freight  Tax,  1 5 
Wall  282  (State  of  Pennsylyania) ;  State  Tax  on  Foreign-held  Bonds,  15  Wall.  800 ;  State 
Railroad  Tax  Cases,  2  Otto,  575  (State  of  Illinois). 

'  Ante,  g  90,  and  cases  cited. 

*  People,  <fec.  t'.  The  City  of  Oswego,  6  Thomp.  A  C.  (N.  Y.)  678. 

*  Ante,  Chapter  VII,  §  69,  p.  129 ;  Owyone  tr.  Neiswanger,  18  Ohio,  400;  Long  v. 
Culp,  14  Kansas,  412. 

*  Robinson  v.  Gaar,  6  Cal.  273;  People  v.  Black  Diamond  Mining  Co.  87  Cal.  54. 

**  Cedar  Rapids  R.  R.  Co.  v.  Woodbury  Co.  29  Iowa,  247 ;  Iowa  Uomestead  Co.  v, 
Webster  County,  21  Iowa,  221. 

^  Railway  Co.  v.  Prescott,  16  Wall.  608 ;  reVg  9  Kansas,  88 ;  see  McShaoe  v.  Railroad 
Company,  22  Wall.  444,  rcv'g  16  Wall.  608,  so  far  as  it  holds  that  the  contingent  pre- 
emption right  in  lands  exempts  them  from  taxation. 
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tion  of  a  military  land  warrant  was  not  subject  to  taxation  until  three 
years  after  the  date  «f  a  patent} 

The  person  holding  the  legal  title  is  the  person  to  be  assessed 
with  land,  unless  by  special  provision  the  statute  directs  otherwise. 
It  is  the  fee  simple  in  land  that  is  assessed.  The  law  does  not  regard 
the  different  interests  in  the  assessment.'  It  looks  to  the  person 
having  the  present  right  of  enjoyment,  whether  tenant  for  life  or 
years,  for  the  tax  on  the  fee  simple  value  of  the  land,  and  such  person 
is  the  one  to  be  assessed  with  the  land.*  But  where  a  testator  be- 
queaths an  annuity  payable  semi-annually,  and  directs  the  executors 
to  retain  and  invest  a  sufficient  amount  to  pay  it,  the  tax  on  the 
amount  invested  is  to  be  paid  by  the  estate,  and  not  by  the  annuitant.' 
Where  executors  are  invested  with  a  discretionary  power  of  sale,  but 
the  land  is  not  converted  into  personalty,  the  title  is  in  the  devisees, 
who  are  the  parties  to  be  assessed  with  the  land.*  By  statute  in 
Pennsylvania,  where  one  party  owns  the  coal  and  another  the  land, 
each  party  is  assessed  with  his  interest — one  with  the  land  and  the 
other  with  the  coal.  8o  with  rents  issuing  out  of  land,  the  owner  of 
the  rent  is  assessed  with  it  as  personalty,  and  the  owner  of  the  land 
with  it  as  realty.*  When  the  land  is  assessed  as  such,  without  refer- 
ence to  the  owner,  it  is  immaterial  in  whose  name  it  is  assessed,  or 
what  are  the  interests  of  the  parties.'' 

Trustees^  Executors^  Ouardiann  and  Partners.  —  The  general 
rule  is  the  same  as  to  real  and  personal  property ;  it  is  assessed  to  the 
person  who  has  the  legal  title,  at  his  residence.  This  matter  is  often 
regulated  by  statute,  which  may  direct  that  it  shall  be  assessed  to  the 
ceetui  que  trust  at  his  residence,  or  to  the  trustee,  executor  or  guard- 
ian at  the  residence  of  the  beneficiary. 

In  Shode  Island,  by  express  statute,  trust  property,  the  income  of 
which  is  to  be  x)aid  to  any  person,  is  assessed  to  the  trustee  in  the 
town  in  which  the  henefidal  owner  resides  /  but  if  the  trust  fund  is 
one  which  is  to  accumulate,  and  to  be  distributed  differently  accord- 
ing to  certain  contingencies  still  pending,  the  courts  hold  that  under 


^  Fisher  v,  Wianer,  34  Iowa,  447.  This  is  not  in  conflict  with  4  Wall  210 ;  it  is  a 
special  statute. 

»  Willard  r.  Blonnt,  11  Ired.  624  ;  Miner  ».  Pingree,  110  Mass.  47. 

»  Pinckney  ».  Pinckney,  1  Bradf.  (N.  Y.)  269 ;  Parkinson  w.  Parkinson,  2  Bradf.  (N.  Y.) 
77;  Lawrence  ».  Holden,  8  Bradf.  (N.  Y.)  142;  Webb  r.  Burlington,  28  Vt.  188 ;  Me- 
I>onald  V.  Hevlein,  4  Phila.  73;  Wright  v,  Cradelbaugh,  3  Nev.  841 ;  Prettyman  v.  Wal- 
ston,  34  III.  191, 192 ;  Spangler  v.  York  Co.  18  Penn.  St.  822 ;  State  ex  rel  Hill  v.  Hanson, 
86  N.  J.  Law,  780;  Barhans  v.  Van  Zandt,  7  N.  Y.  523. 

*  ExparU  McComb,  4  Bradf.  (N.  Y.)  151.      »  Jackson  v.  Sassaman,  29  Penn.  St.  106. 

•  Logan  V,  Washington  Co.  29  Penn.  St.  373. 
'  Turner  v.  Smith,  14  Wall.  553,  568. 
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such  circumstances  the  trustees  are  the  henejid'ol  oumera  under  that 
statute,  and  the  trust  fund  is  properly  assessed  tb  the  trustees  in  the 
town  of  their  residence.* 

The  trustees  are  the  representatives  of  the  fund,  and  the  fund 
contributes  to  the  support  of  the  State  through  the  trustees,  whether 
individuals  or  corporations  are  the  beneficiaries ;  and  it  should,  there- 
fore, be  assessed  to  them  at  their  residence,  and,  if  a  cestui  que  trust 
pays  the  tax,  he  may  recover  it  of  the  trustees.'  Trustees  of  a  sinking 
fund,  owned  by  a  foreign  corporation,  are  taxable  in  the  State  in 
which  the  trustees  reside,  and  in  the  town  or  ward  of  their  residence.' 
On  the  same  principle,  where  the  beneficiary  residing  in  one  State  is 
entitled  to  an  income  from  a  fund  held  by  trustees  who  reside  in  an- 
other State,  the  beneficiary  is  not  to  be  assessed  with  the  fund,  but  it 
is  to  be  assessed  to  the  trustees.^ 

The  personal  property  of  decedents  is  taxed  at  the  domicile  of  the 
decedent  to  the  person  having  the  legal  title,  and  not  in  the  name  of 
the  deceased  person ;  during  the  settlement  of  the  estate,  it  must 
have  a  situs  somewhere,  and  none  so  appropriate  as  where  the  dece- 
dent lived.  When  the  estate  is  settled  and  paid  to  the  heirs  or  lega- 
tees, it  is  then  assessed  to  such  persons  at  their  residence ;  when  paid 
under  the  will  to  a  trustee,  it  is  assessed  to  the  tnistee  at  his  residence, 
unless  the  statute  direct  it  to  be  assessed  at  the  residence  of  the  bene- 
ficiary.'^ This  principle  in  Massachusetts  finds  expression  in  a  statute 
allowing  no  tax  against  an  administrator  after  distribution  of  the 
estate,  and  the  distribution  contemplated  includes  as  well  an  amicable 
settlement  as  a  formal  one  before  the  Probate  Court.*  In  that  State, 
the  general  rule  as  to  trustees  is  so  modified  by  statute,  that  where 
under  a  will  they  are  to  hold  a  fund,  paying  out  of  it  an  income  for 
the  testator's  grandchildren,  and  accumulating  a  fund  which,  with  the 
trust  fund  at  a  certain  period  is  to  be  paid  to  his  heirs,  the  fund  is 
taxable  to  the  heirs,  and  not  to  the  trustees.'' 

The  personal  property  of  infants  is  subject  to  taxation  in  the 
name  of  the  guardian,  and,  as  a  general  rule,  at  the  residence  of  the 


^  Greene  v.  Mnmford,  4  R.  I.  813. 

'  Latrobe  v.  Baltimore,  19  Md.  18  ;  Dorr  v.  BoetoD,  6  Gray,  181 ;  Smith  v.  By  ere,  43 
6a.  191. 

■  People  V.  The  Assessora  of  Albany,  40  N.  Y.  164. 

*  Dorr  V.  Boston,  6  Gray,  181. 

*  Cornwall  v,  Todd,  88  Conn.  448  ;  Cook  v.  Leiand,  5  Pick.  286 ;  McGregors  v.  Yanpel, 
24  Iowa,  436.  Where  land  is  parchased  by  an  executor,  and  the  deed  is  taken  in  his 
name  as  executor,  it  should  be  assessed  to  him  as  ezecntor,  and  funds  of  the  estate  may 
be  levied  on  for  the  tax.     Ring  v.  Ewing,  47  Ind.  246. 

*  Carleton  v.  Ashbumham,  102  Mass.  348.  '^  Hathaway  v,  Fish,  18  Allen,  267. 
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guardian.^  In  Pennsjlyania  the  role  is  recognized  bo  as  to  make  the 
property  of  infants  residing  out  of  the  State,  taxable  to  their  guard- 
ians ;  ^  bnt  where  the  guardian  and  minor  both  reside  in  the  State,  the 
property  is  assessed  to  the  guardian  at  the  domicile  of  the  minor ;  ^ 
and  so  in  Massachusetts  and  Khode  Island,  where  guardians  of  a 
minor  or  lunatic  allow  him  to  change  permanently  his  domicile,  the 
property  is  assessed  to  the  guardian  at  the  domicile  of  the  minor  or 
lunatic/  When  the  minor  and  guardian  both  reside  in  the  same  State, 
the  place  at  which  his  personal  property  is  to  be  assessed,  depends 
entirely  upon  a  construction  of  the  statutes  of  the  particular  State. 
If  there  is  nothing  in  the  statutes  to  indicate  the  place,  and  the  prop- 
erty has  no  actual  situs^  it  will  follow  the  legal  title,  and  be  assessed 
at  the  residence  of  the  guardian ;  if  it  has  an  actual  sittM,  it  should 
be  assessed  there,  unless  the  statute  directs  otherwise. 

For  the  purposes  of  taxation,  a  firm  as  a  distinct  entity,  and  not 
the  individual  members  of  it,  is  considered  as  the  owner  of  its  prop- 
erty, and  it  is  to  be  assessed  to  the  firm.^  The  place  of  assessment  of 
a  firm  is  that  where  the  business  is  conducted ;  usually  the  statute  so 
provides.  Where  the  partners  reside  in  different  districts,  but  one  of 
them  resides  where  the  business  is  conducted,  it  is  assessable  at  the 
place  of  business  of  the  firm.*  When  a  firm  is  dissolved,  it  ceases  to 
exist  as  a  distinct  entity,  and  is  no  longer  assesentble  as  such.^  By 
statute  in  New  York,  parties  doing  business  in  that  State,  whether  as 
prmcipaUy  or  partners^  special  or  otkeru>ue^  although  residing  out 
of  that  State,  are  liable  to  taxation  at  the  place  where  their  business  is 
conducted,  on  the  amount  invested  in  such  business.  But  such  a 
statute  does  not  repeal  a  former  statute  exempting  foreign  capital 
transmitted  to  agents  in  that  State  for  purposes  of  investment,  so  as 
to  make  a  foreign  banking  corporation,  which  had  a  permanent  agency 
in  New  York — ^to  which  it  transmitted  surplus  funds  to  be  employed 
in  temporary  loans  at  all  times  subject  to  its  control  and  drafts — 
liable  to  taxation  in  New  York.® 


1  Toiis^  V.  Bell,  28  Ind.  428 ;  Payson  v.  Tufta,  18  Mass.  498;  Smith  v.  MacoD,  20 
Ark.  17;  Baldwin  v.  Fitchbarg,  8  Pick.  494. 

i  Carlisle  v,  Marshall,  86  PenB.  St.  897 ;  Westchester  School  District  v.  Darlioirtoo, 
88  Peno.  St.  157. 

'  School  District  v,  James,  2  Watts  <fc  Serg.  668. 

*  Eirkland  v.  Whateley,  4  Allen,  462 ;  Mason  «.  Thnrher,  1  R.  I.  461. 

^  Stockwell  V.  Brewer,  69  Maine,  286;  State  v.  Parker,  84  N.  J.  Law,  71. 

*  Fairbaoks  v.  Eittredge,  24  Yt.  9 ;  affi'd  in  School  District  v.  Eittredge,  27  Vt.  660; 
Peabody  i;.  County,  10  Gray,  97. 

1  Pbnl «.  New  Orleans,  24  La.  Ann.  261. 

« People,  Ac.  v,  Com'rs  of  Taxes,  69  N.  Y.  40. 
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Where  a  corporation,  owning  property  in  another  State,  becomes 
hankrapt,  and  in  the  State  of  its  creation,  an  assignee  is  appointed, 
l)ut  the  assessors  in  the  State  in  which  it  has  property,  assess  the 
property  to  the  corporation  in  its  corporate  name,  they  having  no 
actual  knowledge  of  sncli  assignment,  the  assessment  is  valid.^  Funds 
in  the  hands  of  receivers  are  sometimes  taxed,  and  in  such  case,  they 
should  be  assessed  to  the  receiver  in  the  place  where  the  court  sits 
nrhich  appointed  the  receiver,  and  to  this  court  application  should  be 
made  for  payment  of  the  tax  out  of  -the  fund.^ 

The  assessors  are  to  assess  such  property  as  is  directed  by  statute 
to  be  assessed.  If  there  be  a  species  of  property  which  comes  under 
none  of  the  descriptions  of  property  named,  then  it  is  merely  omitted 
iind  there  is  no  authority  to  assess  such  property.  Where  a  party  had 
a  right  to  collect  wharfage  and  dockage  for  a  term  of  yeai*8,  this  was 
«aid  to  be  a  franchise,  an  uncertain  profit  arising  out  of  realty,  neither 
realty  nor  personalty,  a  species  of  property  not  contemplated  by  the 
tax  laws.'  A  lease  of  land  from  the  S^te  for  a  term  of  years  may 
be  assessed  as  land,  and  the  lease  sold  for  non-payment  of  taxes.^  In 
^ew  York  a  railroad  track  is  assessed  as  land,"  although  the  railroad 
has  not  the  fee  in  the  land. 

The  property  must  not  only  be  such  as  the  legislature  has  directed 
to  be  taxed,  but  it  must  appear  on  the  face  of  the  list,  to  be  included 
under  some  description  of  taxable  property.  Where  a  board  of  relief, 
gave  the  direction,  "Add  to  J.  A.'s  list  6,000  dollars,"  which  the 
town  derk  did,  rating  it  as  personal  property,  such  an  assessment 
was  declared  illegal.  Such  expressions  import  money,  which  under 
the  tax  laws  was  not  subject  to  taxation.*  So  this  item  added  by  such 
board,  "  F.  M.,  added  stock  and  money  at  interest,  15,810  at  three- 
fold, 47,430,"  is  void  for  want  of  certainty.  It  does  not  appear  what 
Idnd  of  BiocTc  this  was,  and  it  may  not  have  been  taxable.'' 

■ 

§  99.  Valuation  of  Property. — In  many  of  the  States,  in  some 
l^y  constitutional  provision  and  in  others  by  legislative  enactment,  the 
lands  in  the  State  are  required  to  be  valued  at  regular  intervals  of 
iime,  varying  from  five  to  ten  years,  by  persons  specially  appointed 
for  the  purpose.®  In  others  the  valuation  of  lands,  like  that  of  per- 
sonal property,  is  annual,  made  at  the  time  of  taking  the  list,  and 


1  Jones  V.  Bridgeport,  86  CdOD.  288.  >  Prbce  George  Co.  v.  Clarke,  86  Md.  206. 

<  D«  Witt  V.  Hays,  2  Cal.  468.  «  La  Salle  Co.  v.  Ottawa,  16  UL  418. 

*  People  V.  Cassity,  46  N.  Y.  46.  •  Adams  ».  Litchfield,  10  Conn.  12V. 

■J  Whittlesey  ».  Clinton,  14  Conn.  12. 

^  Const  Maine,  art.  9,  §  7;  of  Massachusetts,  part  2,  ch.  1,  §  1,  art.  4;    of  Michigan, 
«rt.  14,  §  18;  of  Rhode  Island,  art  4,  §  15 ;  of  Virginia,  art  10,  §  6. 
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•even  in  those  States  where  there  is  a  periodic  valuation,  the  aflseBBors, 
in  making  their  annual  aaseesment,  add  to  the  land  theretofore  valned 
the  increased  value  by  reason  of  the  improvements  which  have  been 
placed  on  it  since  the  last  periodic  valuation,  but  in  all  other  respects 
they  follow  such  valuation.  Where  a  statute  requires  an  increase  in 
valuation,  ^^  if  any  building  or  addition  is  erected  on  any  lot,"  such 
language  does  not  apply  to  an  addition  to  the  height  or  depth  of  a 
building,  or  cbanging  the  interior  structure  thereof,  but  only  to  a 
lateral  addition}  The  value  of-  the  improvements  on  land  is  often 
placed  in  a  separate  column.  In  the  States  where  mining  is  conduct- 
ed, these  improvements,  where  owned  by  a  person  other  than  the 
owner  of  the  land,  are  sometimes  assessed  separately  as  personalty  ; 
<»therwise  they  are  included  in  the  value  of  the  land.' 

The  question,  how  is  land  to  be  valued,  or  upon  what  basis,  has 
given  rise  to  much  discussion  in  legislative  bodies.  The  difficulty  is 
generally  to  obtain  a  uniform  valuation  throughout  the  State,  so  that 
each  part  of  the  State  may  bear  its  appropriate  part  of  the  burden. 
This  difficulty  arises  whatever  may  be  the  standard  of  valuation,  and 
an  attempt  has  been  made  to  obviate  it  by  boards  of  equalization.  In 
Michigan  and  California,  the  standard  is  the  cash  value ;  *  in  New 
York,  it  is  at  ^^  a  sum  which  the  majority  of  the  assessors  decide  to  be 
the  true  value  thereof^  and  at  which  they  would  appraise  the  same  in 
payment  of  a  just  debt  due  from  a  solvent  debtor  ; "  *  in  Virginia,  at 
the  cash  value,  which  is  ascertained  by  fixing  the  value  upon  the 
usual  credits  in  the  neighborhood,  and  rebating  interest  when  interest 
is  not  usually  allowed  on  deferred  payments.'  The  expression  in  most 
of  the  States  is  eitlier  ^^  cash  value,"  ^^  fair  cash  value,"  ^^  at  its  true 
value  in  money,"  or  ^^  iu  ready  money."  In  Iowa,  it  is  at  its  true 
cash  value,  having  regard  to  its  quality,  location,  natural  advantages, 
general  improvements  in  its  vicinity,  and  all  other  elements  of  value. 
In  Arkansas,  water  privileges  are  specially  designated  as  an  element 
of  value ;  and  in  Illinois,  the  value  of  growing  crops  is  expressly  ex- 
cepted as  an  element  of  value.*  The  substance  of  the  provision  is  the 
same  in  each  State,  the  assessment  being  based  on  the  value  of  the 
land,  looking  to  all  the  circumstances  of  its  surroundings,  or  what 
may  be  regarded  as  the  cash  market  value.  Th9  income  derived  from 
land  is  not  the  proper  criterion  in  ascertaining  this  value,  and  espe- 


1  SUte  V.  Parker,  84  N.  J.  Law,  852.        *  GorreU  v.  Murphy,  1  PenD.  Leg.  Oaz.  406. 
>  Clark  V.  Crane,  6  Mich.  151 ;  Hurlbat  v.  Bntenop,  27  Cal.  60. 
«  Van  Bensselaer  v.  Whitbeck,  7  N.  Y.  520.  *  Code  1878,  ch.  82,  §  4,  p.  278. 

*  Street's  Digest  of  Tax  Laws,  tit  Standard  of  Value  in  all  the  States,  pp.  184-196. 
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cially  when  contracted  with  the  price  which  the  land  brought  at  a 
recent  public  sale,  the  latter  will  always  be  regarded  ae  prima  fade 
correct.^  The  owner  in  many  of  the  States  is  allowed  to  make  affi- 
davit as  to  the  value  of  his  land,  and  in  New  York  prior  to  1851,  this 
affidavit  was  conclusive  as  to  value,  but  now  a  more  reasonable  system 
prevails,  and  it  is  only  one  of  the  elements  to  be  considered  by  the 
assessors  in  forming  their  opinion.'  They  act  judicially  in  TnAlririg 
an  assessment.  They  proceed  upon  inquiry,  and  hear  and  determine 
from  all  the  information  before  them,  what  is  the  value.' 

Where  a  company  owned  valuable  water  power  which  they  rented 
out,  and  which  was  exempt  from  taxation,  it  was  said  to  be  proper,  in 
estimating  the  value  of  lands  not  exempt,  to  take  into  consideration 
the  increased  value  of  such  lands  by  reason  of  their  proximity  to  the 
water  power.^  So  where  a  company  has  the  privilege  of  supplying  a 
city  with  water  for  twenty  years,  in  valuing  their  land  and  the  im- 
provements thereon  erected  for  the  purposes  of  the  water  supply,  the 
increased  value  of  the  land  and  improvements  by  reason  of  the  privi- 
lege annexed,  may  be  considered  by  the  assessors. ' 

Where  a  tract  of  land  of  65  acres,  which  cost  $2,531,  had  a  dam 
erected  at  a  cost  of  $33,770,  the  whole  tract,  including  dam  and  reser- 
voir, were  assessed  at  $15,000,  and  the  assessment  was  sustained^ 
Welles,  J.,  saying :  ^^  The  valuation  should  be  made  not  subject  to  the 
use  to  which  lands  and  dams  are  for  the  time  appropriated,  nor,  inde- 
pendently of  that  use,  in  any  sense  which  excludes  it  from  considera- 
tion as  a  means  by  which  their  value  is  made  available."  ®  Just  as  in 
valuing  lands  on  which  mills  are  erected,  while  the  water  power  o^b 
such  is  not  included  in  the  valuation,  yet  the  capacity  of  the  property 
for  valuable  use  is  not  excluded  from  valuation  because  it  is  only  of 
nominal  value  independent  of  the  water  power.^  This  principle  was 
applied  to  a  company  owning  canals  and  locks,  and  a  reservoir  from 
which  they  supplied  various  mills  in  the  town  of  Lowell  with  water 
power.  In  valuing  their  land,  it  was  said  that  the  water  power  was. 
not  to  be  regarded,  as  that  was  taken  into  consideration  in  valuing 
the  mills  in  Lowell,  but  it  was  restricted  to  the  water  used  by  the 
mills ;  and  it  appearing  that  during  nine  months  of  the  year  there 
was  a  surplus  of  wat^,  not  used  by  the  mills,  this  surplus  was  to  be 


1  state  tf.  Randolph,  1  Dutcher,  427.        *  People  v.  Barker,  48  N.  Y.  70,  76,  77. 

•  48  N.  Y.  76,  77  ;  King  v.  Qwynn,  14  Fla.  82;    Fnirbanks  ».  Kittredge,  24  Vt,  9 ; 
SUiti  V.  Eruttachnitt,  4  Ner.  178 ;  Inhabitante  of  Newbaryport  v.  Co.  Corn'ri,  12  Mete.  211. 

«  StaU  V.  FUyell,  4  Zabr.  870.  ^  Stein  v.  Mayor,  17  Ala.  284. 

"  Pingree  v,  Co.  Com'rs,  102  Mass.  76. 

^  Boston  Water  Co.  v.  Boston,  9  Mete.  199-204. 
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considered  in  estimating  the  value  of  the  land,  locks  and  dams  of  the 
company.^  A  company  owned  land  at  the  outlet  of  a  lake,  and  the 
right  of  flowing  the  lake.  They  erected  on  this  land  dams  and  reser- 
voirs, and  conveyed  the  water  by  the  river  Isinglass  to  the  Cocheco, 
to  be  used  by  mills  on  the  latter  river.  The  assessors  considered  the 
water  power  as  a  part  of  the  land  at  the  outlet  of  the  lake  in  making 
their  valuation,  and  their  action  was  sustained.'  A  similar  view  is 
taken  of  the  value  of  water  power  in  England.'  Water  power  for 
mill  purposes,  is  said  to  be  a  capacity  of  land  for  improvement,  and  is 
not  to  be  taxed  independently  of  the  land ;  so  where  a  stream  on 
which  a  mill  stands  divides  two  towns,  the  water  power  is  included 
in  valuation  only  in  the  town  in  which  the  mill  stands.^  In  Ver- 
mont, the  courts  claim  that  the  water  power  applied  to  a  mill  or  fac- 
tory, to  the  extent  to  which  it  is  applied,  becomes  a  part  of  the  mill 
or  factory  itself ;  and  when  unimproved  it  is  to  be  taxed  with  the 
land  to  which  it  is  attached,  if  its  existence  adds  value  to  it.' 

The  result  arrived  at  by  comparing  these  authorities  seems  to  be 
substantially  that  which  is  expressed  in  the  Iowa  statute,  that  all  the 
elements  of  value  are  to  be  considered  in  assessing  land,  and  an  ex- 
emption of  buildings  in  a  town  is  invalid,  where  the  Constitution 
requires  property  to  be  assessed  ad  valorem}  A  mortgage  on  land  is 
not  to  be  deducted  from  its  value  in  assessing  the  tax,  but  in  some  of 
the  States,  the  mortgagee  is  allowed  to  deduct  the  mortgage  debt,  and 
other  debts,  from  the  amount  of  property  which  he  returns  for  taxa- 
tion. 

The  same  rules  apply  to  personal  property  as  to  real  estate.  It  is 
to  be  assessed  at  its  true  market  value  in  cash,  of  which  the  assessors 
are  to  judge  from  all  the  information  they  can  obtain,  and  the  affi- 
davit of  the  tax-payer  is  only  a  circumstance  to  be  considered  by 
them,  and  is  not  conclusive  upon  them  unless  it  is  so  provided  by 
statute.  And  where  the  statute  allows  deductions  to  be  made  from  the 
valuation  of  the  assessors,  on  the  affidayit  of  the  tax-payer,  ho  must 
comply  with  the  statute  strictly  to  obtain  the  benefit  of  it ;  if  the 
statement  is  to  be  in  writing  and  under  oath,  no  verbal  statement  or 
promise  of  making  a  written  one  will  suffice.''    The  shares  in  corpora- 


^  Lowell  V.  Middlesex,  6  Allen,  181. 

*  Cocheoo  MaDuf.  Co.  v.  Strafford,  51  N.  H.  465. 

*  Talargoch  Lead  Mining  Co.  v.  St  Asaph  Union,  8  Q.  B.  478;    Rex  v.  Bilstoo,  5 
3am.  A  Cres.  851. 

^  Boston  Mannf.  Co.  v.  Newton,  22  Pick.  22. 

*  Canal  Co.  v.  Rockingham,  87  Vt  622.  *  Fitch  v.  Hnckhard,  4  Scam.  69. 
^  State  v.  Bishop,  84  N.  J.  Law,  45 ;  State  v.  Parker,  Id.  49. 
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tions  are  assessed  like  other  personal  property,  at  their  market  value, 
not  at  their  par  value,  unless  the  statute  so  directs.^  And  where  the 
tax  on  the  franchise  of  a  corporation  was  measured  by  the  value  of 
the  shares,  and  the  corporation  had  declared  a  dividend  %i  twenty  per 
cent,  payable  m  future  carrying  interest,  and  afterward  issued  new 
shares  not  participating  in  the  dividend,  so  that  the  old  and  new  shares, 
were  of  different  market  values,  the  commissioners  added  the  market 
value  of  the  old  shares  to  those  of  the  new  without  deducting  the 
dividend,  and  the  assessment  was  sustained.' 

In  the  column  of  valuation  it  sometimes  happens  that  there  is  my 
prefix  of  the  |  mark  to  the  numerals,  and  it  is  a  mooted  question  how 
far  it  affects  the  validity  of  the  roll.  In  California,  such  a  defect  ia 
fatal  in  an  action  for  taxes.*  In  that  State  the  assessors  return  the  roll 
to  the  derk  of  the  board  of  supervisors.  The  board  equalize  the 
valuations,  and  the  clerk  enters  the  changes  and  corrections  made  by 
the  board.  The  derk  then  delivers  the  roll  to  the  county  auditor,, 
who  adds  up  the  columns  of  valuation,  enters  totals  in  the  roll,  and 
delivers  it  to  the  collector.  This  roll  is  called  the  duplicate.  The 
valuation  is  essential,  and  must  be  made  by  the  assessors.  The  roll 
as  made  by  them  is  the  basis  of  all  future  proceedings.  If  no  dollar 
mark  be  in  the  roll  as  made  by  the  assessors,  the  auditor  cannot  add 
it.^  The  court  liken  the  case  to  that  of  a  suit  brought  on  a  note 
which  is  blank  as  to  time  when  it  is  to  be  paid,  and  as  to  the  number 
of  dollars  to  be  paid,  and  very  pertinently  asks,  could  they  be  filled 
up  by  the  court,  and  judgment  given  for  the  amount  thus  inserted  t 
Where  the  dollar  mark  is  prefixed  to  the  aggregate  of  items  in  a 
column  headed  value  of  improvements,  although  the  items  in  a  sub- 
column  have  no  dollar  mark  prefixed  to  the  numerals,  it  is  good.  If 
the  aggregate  represents  dollars,  the  sums  of  which  it  is  composed 
must  be  dollars."  A  similar  principle  is  announced  in  Illinois,  in  sales 
of  land  for  delinquent  taxes.  The  statute  requires  the  judgment  of 
a  court  for  the  amount  of  the  taxes  against  the  land,  and  a  judgment 
which  contains  numerals  only  without  any  dollar  mark  is  void.*  But 
in  the  same  State,  the  courts  hold  that  the  doctrine  does  not  apply  to 
proceedings  prior  to  judgment  for  the  tax,  and  that  the  mere  failure 


*  Williams  v.  Albany,  5  N.  Y.  Supreme  Ct.  (N.  S.)  156 ;  People  v.  Assesaorg,  5 
Thomp.  d  C.  (N.  Y.)  155. 

*  Boston  A  Lowell  B.  B.  Co.  v.  Commonwealth,  100  Mass.  899. 

*  People  V.  San  Francisco  Sayings  Bank,  81  Cal.  182 ;  Braly  v.  Seaman,  80  Cal.  610; 
People  V.  Hastings,  84  Cal.  571. 

*  81  Cal.  182.  B  People  v.  Empire  G.  A  S.  Mining  Co.  38  CaL  171. 

*  Lawrence  v.  Fast,  20  BI.  840;  Lane  v.  Bommelman,  21  111.  147;  Woods  v.  Freeman^ 
1  WaU.  898. 
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to  use  the  dollar  mark  does  not  render  the  roll  as  to  that  tax  illegal. 
And  this  principle  was  applied  to  a  case  where  a  defendant  in  eject- 
ment made  defense  under  a  statute  protecting  a  seven  years  possession 
and  payment  of  taxes  for  the  successive  years,  and  had  failed  to  pay 
for  one  of  the  years.  He  claimed  that  the  tax  for  that  year  was  illegal 
for  want  of  a  dollar  mark,  but  the  defense  was  not  sustained.^ 

In  Nevada  the  doctrine  is  that  numerals  alone  are  sufficient,  and 
the  absence  of  the  dollar  mark  does  not  make  the  tax  illegal  if  the  in- 
tention can  be  gathered  from  the  whole  roll  and  the  nature  of  the  sub- 
ject, and  it  is  sufficiently  certain.^  We  conclude  that  a  roll  which  ha^ 
the  doUar  mark  in  any  part^  and  where  the  numerals  have  the  decimal 
mark,  indicating  dollars  and  cents,  the  valuation  is  sufficiently  certain.. 
But  where  a  suit  is  brought  for  taxes,  or  a  judgment  is  given,  and  the- 
question  arises  directly  and  not  collaterally,  such  a  valuation,  consist- 
ing of  numerals  alone,  is  not  sufficient. 

The  valuation  must  be  placed  in  the  proper  column.  In  an  ac- 
tion for  taxes,  in  California,  where  there  is  a  column  for  <^  description 
of  property,"  and  one  for  "  value  of  land,"  a  person  owned  several 
tracts,  and  the  value  was  placed  opposite  each  tract  in  the  first  column^ 
and  only  the  total  of  the  several  tracts  under  the  column  of  value,  and 
the  assessment  was  held  not  valid.  The  value  of  each  parcel  should 
have  been  extended  under  the  column  ^'  value  of  land." '  So  a  gross 
valuation  of  seven  distinct  parcels  is  invalid  in  Wisconsin,  and  under 
their  statute  such  a  description  will  be  expunged  from  the  roUs.^ 

§  100.  Completion^  Authentication^  and  Delivery  of  EoU. — 

After  the  property  is  valued,  there  is  a  column  for  the  rate  of  tax^ 
which  is  determined  usually  by  the  legislature  in  the  tax  law.  In 
States  which  adopt  the  system  of  Sew  York,  the  rate  is  fixed  by  the 
supervisors.  Where  the  legislature  fixes  the  rate  the  assessors  calculate 
the  amount  of  tax  of  each  person  on  each  species  of  property  charged 
in  the  roll,  and  extend  it  in  the  column  ^^  amount  of  tax."  This  is 
essential  to  the  validity  of  the  tax.'  Under  the  New  York  system  the 
board  of  supervisors  correct  the  roll,  determine  the  amount  of  State 
and  county  tax  to  be  raised,  and  to  this  they  add  the  amount  to  be 
raised  by  the  town.    From  these  data  they  fix  .the  rate  of  tax,  and  as- 


1  Chickering  v.  FaUlee,  3S  Til  342 ;  ElstOD  v,  Eennioott,  46  ni.  202,  reyiewing  aU 
former  cases  in  that  State. 

*  State  V.  Eureka  Conselidated  Mining  Co.  8  Ner.  16. 

>  People  V.  HoUisUr,  47  Cal.  408 ;  People  v.  Sierra  Bnttes  Mining  Co.  29  Cal.  611. 

*  State  V.  Snperyisors  of  La  Fayette  Co.  8  Wis.  712. 

*  State  V.  Perkins,  4  Zabr.  409. 
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certain  the  amount  of  each  person's  tax,  which  is  placed  in  the  column 
"amount  of  tax."  ^ 

When  the  roll  is  completed  bj  the  assessors,  it  must  be  authenti- 
cated by  them  in  the  mode  pointed  out  by  the  statute.  Signing  in 
their  official  character  is  one  of  the  essentials,  and  while  the  signing 
is  not  required  to  be  in  any  particular  part  of  the  list,  it  must  appear 
to  have  been  intended  to  give  their  official  sanction  to  the  roll.^ 
Where  a  roll  consisted  of  a  list  first  of  non-resident  lands,  and  then  of 
resident  lands,  running  through  a  number  of  pages,  the  signing  was 
at  the  beginning  of  the  roll,  and  the  certificate  referred  alone  to  non- 
resident lands,  this  was  not  deemed  a  good  signing  as  to  the  resident 
lands.* 

Where  the  statute  requires  the  assessors  to  make  oath  to  the  certif- 
icate attached  to  the  roll,  that  is  essential  to  the  validity  of  the  roll ; 
but  if  the  certificate  is  signed  by  the  assessors,  stating  that  they  have 
made  oath,  and  they  hare  failed  to  attach  the  jurats  of  the  officer  be- 
fore whom  the  oath  was  taken,  the  roll  is  good  if  they  were  actually 
sworn,  and  it  may  be  shown  by  parol.^ 

When  the  roll  is  properly  authenticated,  it  is  then  required  to  be 
delivered  to  some  public  officer,  where  it  is  open  to  inspection  and 
correction.  In  Massachusetts  it  is  delivered  to  the  town  clerk.  This 
filing  in  some  public  office  is  essent^ial  to  the  validity  of  the  roll.'  In 
New  York  it  is  delivered  to  the  supervisors  of  the  county.*  After  the 
assessors  deliver  the  roll  to  the  proper  authorities,  they  have  no  fur- 
ther control  over  it.^  The  case  last  cited  was  an  attempt  to  make  a  per- 
son a  legal  voter  by  placing  his  name  on  the  roll,  and  assessing  him 
with  a  poll-tax,  after  the  roll  went  into  the  hands  of  the  collector. 

In  JSTew  York  the  assessors  have  the  months  of  May  and  June  to 
make  the  necessary  inquiries,  and  to  assess  property  and  persons  as  of 
the  first  of  July.  The  roll  must  be  completed  and  deposited  with  one 
of  the  assessors  for  examination  on  the  first  day  of  August,  and  they 


»  BeUlnger  v.  Gray,  61  N.  Y.  612. 

'  Fozcroft  V.  N«ym8,  4  Greenleaf,  12;  Kellar  v.  Savage,  20  Maine,  199;  Jobnsoii  v. 
Elwood,  58  N.  Y.  435 ;  Sibley  v.  Smith,  2  Gibba  (Mich.)  498.  In  Michigan  the  act  of 
1842  did  not  require  the  roll  to  be  signed.  Lacey  v,  Davis,  4  Mich.  141.  The  leal  to  the 
warrant  is  not  necessary,  unless  made  so  by  statute.    Bradford  v.  Randall,  5  Pick.  496. 

'  Johnson  v.  Goodridge,  15  Maine,  29.  • 

*  Blodgett  V.  Holbrook,  89  Yt.  886 ;  and  see  People  v.  Fowler  ^  al.  55  N.  Y.  258,  and 
Bradley  v.  Ward,  68  N.  Y.  401,  as  to  the  necessity  of  the  oath. 

^Blossom  V.  Cannon,  14  Mass.  177;  Thayer  v.  Stearns,  1  Pick.  482;  Thurston  v. 
Little,  8  Mass.  432. 

•  Van  Rensselaer  v.  Whitbeck.  7  N.  Y.  617 ;  Bradley  v.  Ward,  68  N.  Y.  406.  So  in 
California  and  other  States.     People  v.  San  Francisco  Savings  Bank,  81  CaL  132. 

^  People  V.  Marsh,  49  N.  Y.  665;  Opinions  of  the  Judges,  18  Pick.  676. 


§  100.]  ASSESSMENT.  233 

have  the  power  to  reriew  and  correct  their  aaeesBmentB  up  to  the  third 
Taeedaj  in  Angost.  The  roll  is  then  authenticated  by  the  Bi^atnre 
and  affidavits  of  the  asseBSors,  and  delivered  to  the  supervisor  of  the 
town  on  or  before  the  first  of  September,  and  by  him  delivered  to  the 
board  of  supervisors  of  the  county.^  The  roll  must  be  certified  sub- 
stantially in  the  form  prescribed  by  the  statute.  The  New  York  cer- 
tificate is :  ^^  We  have  estimated  the  value  of  real  estate,  at  the  sums 
which  the  majority  of  the  assessors  have  decided  to  be  the  true  value 
thereof  9  and  at  which  they  would  appraise  the  same  in  the  payment  of 
a  just  debt  from  a  solvent  debtor ; "  and  as  to  personal  property : 
^^  We  have  estimated  the  same  according  to  our  best  information  and 
belief."  A  certificate  in  which  the  assessors  say,  ^  we  have  estimated 
the  value  of  real  estate  at  the  sums  which  a  majority  of  the  assessors 
have  decided  to  he  proper ;  and  as  to  personalty,  according  to  the 
tisiuxl  way  of  assessing,"  does  not  comply  with  the  statute,  and  the  roll 
is  ill^al.'  Where  the  assessors  made  their  certificate  in  the  usual 
form,  leaving  odt  the  words,  ^^  at  which  they  would  appraise  the  same 
in  the  payment  of  a  just  debt  due  from  a  solvent  debtor,"  a  manda- 
mus was  issued  to  compel  them  to  make  the  certificate  and  oath  in  the 
form  prescribed  by  the  statute.  Upon  the  return  it  appeared  that  the 
custom  was  to  value  real  estate  in  the  town  of  Rye  at  from  one-third 
to  one-fourth  the  full  and  true  value,  and  that  this  was  necessary,  and 
that  in  view  of  the  practice  of  assessors  in  other  towns  of  Westchester 
county,  no  other  basis  could  be  adopted  in  justice  and  fairness  to  the 
town  of  Bye.  Although  this  answer  showed  that  the  assessors  had 
violated  the  statute  and  their  official  oath,  to  obtain  what  they  con- 
sidered the  rights  of  their  town,  it  was  decided  that  they  could  not  be 
compeUed  to  make  oath  to  a  statement  to  which  they  could  not  truth- 
fully swear.  Courts  do  not  sit  to  compel  men  to  take  false  oaths,  and 
whatever  duty  the  assessors  may  have  omitted,  they  owe  no  duty  to 
the  public  to  commit  crime,  and  no  public  exigency  can  require  it  of 
them.' 

The  time  within  which  the  return  of  the  roll  is  to  be  made  is 
often  material,  especially  where  a  certain  period  is  allowed  for  the 
correction  of  errors  and  appeals  from  the  decisions  of  the  assessors. 
Tn  Connecticut,  the  list  was  required  to  be  returned  to  the  town  clerk 
on  or  before  the  first  day  of  December.  After  the  return  the  board 
of  appeals  was  to  meet  upon  a  notice  of  ten  days  to  hear  appeals,  the 


1  CUrk  V.  Norton,  49  N.  Y.  248 ;  WestfaU  v.  Prertoo,  Id.  845,  854. 

«  Van  RenMelaer  tr.  WMtbeck,  7  N.  Y.  617,  affi'd  Bradley  ».  Ward,  58  N.  Y.  406. 

<  People  V.  Fowler,  55  N.  Y.  252 ;  Howland  v.  Eldridge,  48  N.  Y.  457. 
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meeticg  to  be  on  or  before  the  first  Monday  in  Jannarj  following. 
The  list  was  not  returned  until  the  20th  of  December.  Parties 
appeared  at  the  office  of  the  toMrn  clerk,  repeatedly  before  the  20th  of 
December  to  examine  the  list.  The  plaintifi  appeared  among  others^ 
but  he  did  not  appear  before  the  board  of  appeals,  which  met  on  the 
last  Monday  in  December,  after  the  ten  days'  notice.  The  provision 
of  the  statute  was  regarded  as  imperative.  The  legislature  had  fixed 
upon  the  first  day  of  December  as  the  day  for  the  return.  The 
reason  for  it  was  obviously  to  give  all  persons  interested  an  opportunity 
to  examine  the  list,  and  if  they  see  proper,  to  appeal  to  the  board  of 
appeals  to  correct  any  error  that  may  appear  in  the  roU.^  And  so  in 
Illinois,  where  the  roll  was  to  be  returned  on  or  before  the  first  day  of 
May  to  the  derk  of  the  county  commissioners  court,  and  applications 
were  to  be  made  at  the  ensuing  June  term  for  the  correction  of  assess- 
ments. When  the  list  was  not  returned  until  the  third  day  of  June, 
it  waa  declared  void,  the  provision  as  to  time  being  regarded  as 
imperative.'  In  New  York  the  assessors  are  requirM  to  give  notice 
of  the  completion  of  the  rolls,  and  to'  specify  a  day  when  they  will 
meet  to  review  their  assessment ;  and  school  trustees,  when  property 
not  upon  the  last  roll  is  assessed  by  them  for  a  school  tax,  are  required 
to  give  a  like  notice.  Such  a  requirement  is  mandatory  and  necessary 
to  the  validity  of  the  roll.* 


'  Thames  Manof.  Co.  v.  Lathrop,  7  Codd.  6.S0. 

*  Marsh  v  Chestnat,  14  HI.  228 ;  a.  r.  BQIings  «.  Detten,  15  HI.  218 ;  Brown  v.  Hogle, 
30X11.119. 

*  Jewell  tr.  Van  Steenbnrgh  et  al,  58  N.  Y.  85,  89. 


CHAPTEE  Xin. 

ERRORS  IN  TH£  ASSESSMENT,  BY  WHOM  AND  HOW  CORRECTED. 

§  101.  Boards  of  Equalization  and  Review. — The  roll  is  usually 
open  for  inspection  and  'oorrection  of  errors  for  a  certain  period^ 
while  in  the  hands  of  the  assessors,  and  then  an  appeal  is  allowed  to 
some  local  tribnnal  invested  with  jurisdiction  over  such  matters.  In 
some  of  the  States,  no  period  is  allowed  for  correction  by  the  assessora 
after  the  roll  is  completed,  but  application  is  made  at  once  to  the 
tribunal  designated  bj  statute  for  relief.  In  some  of  the  States,  the 
Buperyiflora  of  the  county  are  verted  with  the  power  of  revising  and 
correcting  the  roll,  in  others  it  is  a  board  of  county  commissioners,  or 
the  County  Court,  and  in  others  a  board  of  equalization,  but  whatever 
be  the  name  of  the  tribunal,  its  powers  and  the  errors  which  it  can 
correct  are  of  a  similar  nature.  "Where  the  assessors  have  jurisdiction 
of  the  person,  and  have  acted  within  the  scope  of  their  powers,  and 
the  error  complained  of  is  in  the  valuation  of  property,  listing  of 
property  claimed  as  exempt,  or  the  omission  of  some  requirement 
of  the  statute  merely  directory,  these  tribunals  can  give  relief;  but  if 
they  have  acted  without  jurisdiction,  or  have  exceeded  their  powers^ 
they  cannot  give  relief. 

Boards  of  SquaUzation. — The  functions  of  these  boards  is  two- 
fold, they  are  sometimes  vested  with  the  powers  of  a  board  of  review 
in  addition  to  other  powers,  but  when  not  invested  with  such  powers^ 
their  duty  is  to  equalize  the  assessments  of  a  county  so  that  all  the 
towns  of  the  county  may  bear  the  burden  of  taxation  equally,  or  to 
equalize  the  assessments  of  a  State  so  that  each  county  may  bear  its 
proper  portion  of  the  burden.  In  the  latter  case  it  is  called  the  State 
board  of  equalization.  The  authority  given  by  statute  must  be  strictly 
pursued,  and  when  the  statute  directs  an  equalization  among  congres- 
sional districts,  such  a  board  cannot  equalize  among  the  several  counties 
of  the  State.* 

In  California  the  State  board  of  equalization  was  directed  to  pre- 
scribe rules  and  regulations  to  govern  supervisors  when  equalizing 
assessments  in  a  county,  and  to  govern  assessors  in  the  performance  of 


1  Hamilton  v.  State,  S  Ind.  462. 
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their  duties  when  assessing  property,  and  also  to  add  to,  or  deduct 
from  the  value  of  real  and  personal  property  such  per  centum  as 
should  be  sufficient  to  raise  or  reduce  the  valuation  to  the  full  cash 
value,  and  to  fix  the  rate  of  State  taxation,  making  allowance  for  de- 
linquency in  the  collection  of  taxes.  The  power  vested  in  them  to 
fix  the  rate  of  taxation  is  a  delegation  of  legislative  power,  and  as 
such  unconstitutional.  So  the  power  to  add  to  or  deduct  from  the 
assessed  value  of  property  violates  the  Constitution  of  California, 
which  provides  for  the  assessment  of  property  by  assessors  elected  by 
the  people  of  the  districts  for  which  they  act.^  The  other  powers 
conferred  were  unconstitutional.* 

Where  there  is  no  constitutional  provision  on  the  subject,  the  State 
board  of  equalization  may  be  vested  with  the  power  of  assessing  prop- 
erty which  would  otherwise  be  assessed  by  the  local  assessors,  as  in 
Hissouri,  where  they  were  directed  to  ascertain  the  value  of  all  rail- 
road property  in  the  limits  of  any  city,  and  transmit  to  the  auditor 
the  amount  fixed  by  them  as  the  assessment  in  favor  of  that  city,  ex- 
clusive of  all  action  by  other  officers.  State  or  municipal.  Such  an  act 
was  held  to  be  valid,  and  to  repeal  a  former  act  giving  the  city  of  St. 
Joseph  power  to  make  a  like  assessment.' 

The  manner  in  which  the  assessment  is  equalized  is  different  in 
different  States.  In  Iowa,  New  Jersey,  Illinois  and  Ohio,  the  board 
add  to  or  deduct  from  the  aggregate  valuation  of  property  in  the  roll 
such  per  centum  as  will  raise  or  reduce  it  to  the  proper  valuation. 
Such  valuations  are  made  upon  the  knowledge  of  the  board,  and 
not  upon  evidence  adduced,  and  their  decision  is  not  subject  to  review 
by  a  higher  tribunal.* 

The  boards  of  equalization  for  counties,  are  generally  composed  of 
«ome  local  officers  of  the  county,  often  the  supervisors  of  the  county, 
and  have  not  only  the  authority  to  equalize  by  adding  a  percentage, 
but  they  are  also  vested  with  the  power  to  review  and  correct  the 
assessments  made  by  the  assessors,  upon  evidence  adduced  as  to  par- 
ticular parcels  of  land,  or  particular  pieces  of  property.*  Those  local 
tribunals  which  have  authority  to  review  and  correct  the  roU,  acting 
under  a  special  authority,  must  pursue  it  strictly.     If  the  statute  fixes 


1  Houghton  v.  Aoatlo,  47  CaL  646 ;  People  v.  PlacerriUe,  84  Gal.  636, 

*  Saying^  Bank  v.  Austin,  46  Cal.  415.  '  State  v.  Severance,  66  Mo.  878. 

^  Smith  V.  Sapervisors,  80  Iowa,  631 ;  State  v.  Roe,  86  N.  J.  Law,  86;  People  p. 
I^icholB,  49  HL  617 ;  State  v,  Allen,  43  HI.  466 ;  HamUton  v.  Dempsey,  20  Ohio,  168.  So 
also  in  New  York,  Tallmadge  v.  Saperyisors  of  Rensselaer  Co.  21  barb.  611,  612;  Bellin- 
ger V.  Gray,  61  N.  Y.  618. 

B  Pacific  R.  R.  Co.  v.  Cass  Co.  68  Mo.  17. 
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the  time  at  whicli  they  are  to  meet,  they  are  not  to  meet  at  any  other 
time.^  They  are  tribmialB  vested  with  special  powers,  and  their 
record  must  show  all  facts  necessary  to  give  jurisdiction.  When 
an  application  is  made  by  one  person  for  correction  of  an  error,  they 
cannot  go  beyond  the  application  and  declare  the  whole  roll  illegal 
and  strike  it  out*  Nor  can  they  assess  land  or  other  property  omitted 
from  the  roll  by  the  assessors.  Their  function  is  to  increase  or  dimin- 
ish the  valuations,  or  correct  the  errors  as  to  property  on  the  list. 
They  cannot  perform  the  duties  of  assessors  by  adding  to  the  roll 
property  left  off  by  the  assessors."  While  they  have  the  power  to 
correct  the  valuation  of  particular  individuals  on  application,  they 
cannot  increase  the  valuation  on  the  property  of  a  tax-payer  without 
notice  to  him.  He  is  entitled  to  be  heard  before  the  burden  of  taxa- 
tion is  increased.^  A  notice  made  to  one  who  is  tenant  of  the  tax- 
payer,  and  not  his  agent,  is  not  sufficient ;  it  should  be  to  him  per- 
sonally, or  to  his  agent,  or  at  his  dwelling-house.'  All  the  require- 
ments of  the  statute  must  be  complied  with  to  give  these  tribunals 
jurisdiction.  In  California,  the  valuation  of  particular  parcds  of  land 
or  other  property,  cannot  be  raised  without  the  filing  of  a  <H>mplaint^ 
and  although  the  party  appears  before  the  board  in  pursuance  of  an 
order  to  show  cause  why  the  valuation  should  not  be  raised,  such  an 
appearance  is  not  a  waiver  of  the  right  to  have  the  complaint  filed, 
and  that  is  still  necessary  to  give  jurisdiction.*  In  that  State,  after 
the  supervisors  as  a  board  of  equalization  and  review  have  corrected 
the  roll,  it  is  the  duty  of  the  county  auditor  to  make  out  a  roll  con- 
taining the  alterations,  to  be  delivered  to  the  collector.  It  has  been 
claimed  that  the  auditor,  in  making  out  this  corrected  roll,  must  follow 
literally  the  action  of  the  supervisors,  but  the  courts  have  decided 
that  while  he  is  not  to  review  the  action  of  the  supervisors  and  cor- 
rect their  errors,  yet  if  the  supervisors  act  without  authority,  as  in 
canceling  an  assessment,  their  act  is  void  for  want  of  jurisdiction,  and 
such  acts  he  is  to  disregard,  and  he  wiU  be  compelled  to  give  the 
collector  a  roU  with  such  alterations  as  the  supervisors  had  authority 
to  make.'' 

1  SioQX  City  <fc  Pacific  R.  R.  Co.  v.  Washington  Co.  8  Neb.  80. 

*  State  V.  Board  of  Corners  of  Washoe  Co.  6  Ner.  817;  State  v.  Swift,  6  Ner.  96; 
State  V.  Ormsby,  7  Nev.  892. 

*  Pacific  R.  R.  Co.  v.  Cass  Co.  68  Mo.  17 ;  Mom  ford  v.  Pleasant  Grove,  Ac.  Turnpike 
Co.  42  Ind.  298 ;  Payy  v.  Greenongh,  <fEC.  Turnpike  Co.  Id.  400. 

*  Com'rs  V.  Long,  8  Kansas,  284  ;  State  v.  Utter,  88  N.  J.  Law,  188.  If  the  statute 
merely  gives  an  appeal,  the  tribunal  cannot  increase  a  valuation,  but  can  only  reduce  it, 
or  refuse  relief,    leach  v.  Bleakley,  84  Vt.  184. 

^  State  V,  Drake,  88  N.  J.  Law,  194.  *  People  v.  Goldtree,  44  Cal.  823. 

"*  People  V.  Ashbury,  44  Cal.  616 ;  People  t*.  Supervisors  of  San  Francisco,  44  Cal  618. 
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The  power  to  review  and  correct  is  judicial,  and  cannot  be  dele- 
gated. A  board  of  Bupervisors  met  and  determined  to  add  a  certain 
per  cent,  to  the  valuation  of  real  estate  in  a  town,  and  attached  their 
warrant  to  the  roll  before  it  was  completed  by  inserting  the  increased 
valuation  and  extending  the  amount  of  the  tax,  leaving  the  supervisor 
of  the  town  to  M  up  -the  blank  in  the  columns  required  by  the  in- 
creased valuation,  but  their  action  was  not  sustained.  The  determin- 
ation of  the  proper  changes  to  be  made  in  the  roll  is  a  judicial  act. 
The  act  of  inserting  the  proper  alterations  to  give  them  effect  is 
merely  clerical,  but  such  insertion  must  be  the  restUt  of  judicial 
determination.  The  roll  must  be  complete  when  signed.  Here  the 
entries  were  made  after  signing,  and  might  not  have  been  in  accord- 
ance with  the  judicial  determination.^  Where  it  appears  that  the 
assessors  have  valued  rents  reserved  on  leases  to  non-residents  at  their 
full  value,  while  other  property  in  towns  of  the  county  is  assessed  at 
not  over  one-third  of  its  value,  this  is  such  an  inequality  as  the  super- 
visors have  power  to  correct,  and  if  they  refuse  they  may  be  com- 
pelled to  act  by  mandamus.'  The  council  of  a  village  or  a  town  has 
no  authority  to  review  an  assessment  and  abate  the  tax  of  any 
person,  unless  it  be  specially  delegated  by  statute.  The  general 
powers  of  such  bodies  are  legislative,  while  those  of  boards  of  re- 
view are  qiUMi  judicial.'  Where  the  board  of  equalization  has  raised 
the  assessment  without  jurisdiction,  the  tax-payer  must  still  pay  on 
the  value  as  originally  assessed.^ 

§  102.  Errors^  what  Tri^nal  corrects, — ^Where  the  assessors 
have  jurisdiction  of  the  person  or  property  assessed,  they  act  judi- 
cially, and  like  the  judgments  of  any  other  tribunal,  their  acts  are  con- 
clusive until  reversed  in  the  mode  prescribed  by  law.**  Whether  the 
error  be  in  the  valuation  of  property  at  too  high  a  rate,  or  upon  a 
wrong  principle,  or,  of  property  which  is  claimed  as  exempt,  the 
decision  of  the  assessors  cannot  be  attacked  collaterally.  The  remedy 
is  by  appeal  to  that  tribunal  provided  by  statute,*  and  if  there  be  none 
provided,  then  it  is  by  certiorari. 

In  Maine  such  errors  are  corrected,  first  by  application  to  the 


"  BeUinger  v.  Gray,  51  N.  Y.  610. 

*  People  V.  Superrisors,  4  Thomp.  <fe  0.  (N.  Y.)  24 ;  People  ex  rel,  Youmans  v.  Saper- 
Tiaors  of  Delaw^are  Co.  47  How.  Pr.  24;  s.  c.  reyeraed  60  N.  Y.  881. 

*  Sherlock  v.  Winoetka,  68  111.  680. 

*  Los  Angeles  v.  Los  Angeles  W.  W.  Co.  49  Cal.  689. 

■  Fuller  ▼.  Gould.  20  Vt.  643 ;  LoDfffellow  v.  Quimby,  29  Maine,  196 ;  Dayis  v.  Kala- 
mazoo, I  Mich.  (N.  P.)  16;  Buffalo  £  State  L.  R.  B.  Co.  v.  Supervisors  of  Erie,  48 
N.  Y.  98. 

*  Stewart  v.  Maple,  70  Penn.  St  221 ;  Cunningham  v.  Mitchell,  67  Penn.  St  98. 
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aseeBBors  to  redace  the  assessment,  when  the  valuation  is  too  high,  or 
strike  it  from  the  roll  if  it  is  claimed  to  be  improperly  on  the  roll,  and 
if  the  assessors  do  not  grant  the  desired  relief,  an  appeal  is  allowed  to 
the  county  commissioners,  and  thence  to  the  courts  of  general  juris- 
diction.^ The  first  of  the  cases  cited  was  one  of  orer-yaluation,  the 
second  a  case  of  highway  tax  which  was  paid,  but  was  assessed  again 
for  the  second  year,  and  the  third  was  a  case  in  which  land  had  been 
irregularly  assessed,  the  tax  was  paid  under  protest,  and  it  was  sought 
to  be  recovered  from  the  town,  but  the  action  was  not  sustained ;  the 
remedy  was  to  correct  the  error  on  appeal  to  the  county  commissioners 
if  the  assessors  refused  to  correct  it. 

In  Massachusetts,  the  remedy  for  the  same  class  of  errors  is  an  ap- 
plication to  the  assessors  for  an  abatement  of  the  tax,  and  if  refused, 
then  an  appeal  to  the  Court  of  Sessions.'  But  in  such  cases,  the  list 
of  the  party  must  be  sworn  to  and  brought  to  the  assessors  before  the 
tax  is  assessed,  and  the  statute  of  1865,  which  provided  that  ^^  this  act 
shall  not  affect  any  person  who  can  show  a  reasonable  excuse  for  not 
seasonably  bringing  in  said  list,"  was  construed  not  to  dispense  with 
the  filing  of  a  sworn  list  as  a  necessary  preliminary  to  the  abatement 
of  the  tax.'  The  mistake  of  a  party,  however,  in  giving  in  property 
as  taxable  in  one  town  which  was  legally  taxable  in  another  does  not 
estop  him  from  claiming  an  abatement  of  the  tax.^ 

So  in  Pennsylvania,  under  the  act  of  1850,  the  remedy  was  by 
appeal  from  the  assessors  to  the  county  commissioners,  and  thence  to 
Court  of  Common  Pleas,'  and  subsequently  it  was  by  petition  to  the 
Court  of  Quarter  Sessions;  and  in  an  action  for  taxes,  where  the 
defense  was  that  the  valuation  of  the  property  of  the  tax-payer  was 
too  high,  it  having  been  raised  by  the  county  commissioners  at  the 
time  for  hearing  appeals  from  assessments  to  $8,875,  from  the  valua- 
tion of  the  assessors,  which  was  $2,510,  the  court  refused  to  revise  the 
proceedings  of  the  tax  officers  in  a  collateral  proceeding,  saying,  that 
where  the  power  to  assess  exists,  the  remedy  for  error  of  the  officers 
is  an  appeal  to  the  tribunal  designated  by  statute.' 

In  New  Hampshire  the  remedy  is  by  petition  to  the  Court  of 


'  Gilpatrick  v.  Sftoo,  67  Maine,  27T ;  Treat  v.  Orono,  26  MatDe,  217 ;  Rogers  v.  Green- 
bash,  68  Maine,  890 ;  b.  p.  Hemingway  v.  Machias,  88  Maine,  446. 

*  OBbom  V.  Danvers,  6  Pick.  98 ;  Bates  v.  Bostoi^  6  Cosh.  93 ;  Browne  v.  Boston,  2 
Gray,  494;  Porter  v.  Co.  Com'rs,  6  Gray,  366 ;  Howe  v.  Boston,  7  Cosh.  278. 

*  Charlestown  v.  Middlesex  Co.  101  Mass.  87. 

*  Charlestown  v.  Co.  Com'rs,  109  Mass.  270. 

*  Hughes  V.  EQine,  80  Penn.  St.  227.    Prior  to  that  act  the  Taloation  of  connty  com* 
missioners  was  final.    Kimber  v.  Schnylkill,  20  PenD.  St.  866 ;  SUver  v.  Same,  Id.  869. 

*  Stewart  v.  Maple,  70  Penn.  St.  221 ;  Cunningham  v.  Mitchell,  67  Penn.  St.  78. 
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Common  Pleas,  a  court  of  general  jurisdiction.  It  is  regarded  as  an 
equitable  proceeding  appealing  to  the  discretion  of  the  court,  and  the 
whole  tax  will  not  be  abated  because  a  small  amount  of  property  is 
included  not  liable  to  assessment.^ 

In  Arkansas  the  remedy  is  by  appeal  to  the  County  Court ;  if  none 
were  provided  for  by  appeal  then  the  party  would  be  entitled  to  the 
writ  of  certiorari.* 

In  New  Jersey  mere  questions  of  valuation  are  decided  by  the 
commissioners  of  appeal,  and  their  decision  is  final,  and  in  all  errors  of 
form  rather  than  substance,  application  must  first  be  made  to  the  com- 
missioners of  appeal,  but  where  the  questions  involved  are  legal  ques- 
tions as  to  the  principle  on  which  the  assessment  is  made,  and  involve 
the  construction  of  statutes  in  matters  of  importance,  certiorari  is  the 
remedy,  and  the  Supreme  Court  will  look  into  the  matter  both  before 
as  well  as  after  the  action  of  the  commissioners  of  appeal.'  The 
granting  of  the  writ  is  in  the  discretion  of  the  court,  and  it  is  not  ex 
debito  jvstiticB} 

Id  Louisiana,  when  the  roll  is  completed,  it  is  delivered  to  the  re- 
corder of  the  parish,  due  publication  is  made  of  the  fact,  and  for  thirty 
days  the  recorder  has  the  power  to  correct  any  error  in  the  assessment 
and  reduce  the  amount  of  the  assessments  upon  notifying  and  confer- 
ring with  the  assessors.  In  suits  for  taxes  a  party  must  show  an  ex- 
cuse for  not  availing  himself  of  this  remedy  before  he  can  go  behind 
the  roll  to  show  error  in  it."  Where  a  party  was  assessed  with  slaves 
at  $12,000  in  the  first  district,  he  showed,  upon  suit  brought  for  the 
tax,  that  he  had  no  property  in  the  «first  district,  and  that  the  slaves 
were  properly  on  the  roU  in  the  second  district  for  the  year  for  which 
suit  was  brought.  The  excuse  was  deemed  sufficient,  it  not  being  the 
duty  of  a  tax-payer  to  examine  the  rolls  in  a  parish  or  district  in  which 
he  has  no  taxable  property. 

These  inferior  tribunes  having  special  powers,  are  confined  to  the 
special  jurisdiction  vested  in  them,  and  where  they  are  authorized  to 
review  the  action  of  the  assessors,  and  abate  taxes  in  a  case  of  over- 
valuation, they  cannot  increase  the  valuation  unless  specially  author- 


^  Selectmen  v.  Briggs'  Petition,  9  Foster  (N.  H.)  647 ;  Cocheco  Mannf.  Co.  v.  Straf- 
ford, 61  N.  H.  456. 

'  Roberts  o.  WiUiame,  16  Ark.. 48;  Radler  v.  Williams,  18  Ark.  890;  Floyd  v.  Gil- 
breath,  27  Ark.  676. 

*  State  V.  Qnaif  ,  8  Zabr.  89 ;  Stat«  v.  Danser,  Id.  662  ;  State  v.  Betts,  4  Zabv.  666  ^ 
State  V.  Bently,  8  Zabr.  643 ;  State  v.  Perkins,  4  Zabr.  409. 

«  8  Zabr.  648. 

*  City  of  New  Orleans  v,  Lesseps,  11  La.  Ann.  296 ;  City  of  New  Orleans  v.  Mc Arthur, 
12  La.  Ann.  47. 


§  102.]  ERRORS  IN  THE  ASSESSMENT.  241 

ized  by  the  statute.^  On  the  other  hand,  the  party  applying  for  relief 
mast  comply  with  all  the  prerequisites  of  the  statute.  Where  the  ap- 
plicant is  required  to  give  a  list  to  the  assessors,  he  must  present  it  in 
person^  that  he  may  be  examined  on  oath,  and  the  refusal  to  give  a 
written  statement  required  by  statute  is  a  bar  to  relief.'  So  in  an  ac- 
tion for  taxes,  the  tax-payer  is  not  entitled  to  a  reduction  of  the  tax 
unless  the  assessment  was  made  excessive,  with  the  intent  to  injure 
and  defraud.  His  remedy  for  overvaluation  was  to  apply  to  the  board 
of  equalization,  but  that  relief  was  dependent  upon  his  filing  his  list 
with  the  assessors,  and  the  failure  to  do  that  took  away  the  right  of 
reducing  an  assessment  honestly  made.' 

In  Virginia  the  remedy  for  a  party  erroneously  charged  on  th& 
roll  is  by  application  to  the  court  of  the  county  or  corporation  in  which 
the  assessor  qualified.  There  are  no  formal,  pleadings.  The  attor- 
ney for  the  commonwealth  is  required  to  defend  the  application,  and 
the  assessor  must  be  examined  as  a  witness,  and  the  facts  proved  must 
appear  of  record.  The  court  may  increase  or  diminish  the  assessment 
as  the  facts  seem  to  justify.  The  application  must  be  made  within 
two  years  from  the  time  the  roll  goes  into  the  hands  of  the  collector,, 
but  the  relief  is  not  to  be  granted  if  it  appear  that  the  erroneous  entry 
was  caused  by  the  failure  or  refusal  of  the  tax-payer  to  furnish  a  list 
of  his  property  to  the  assessor  as  required  by  statute.  The  order  of 
the  court  exonerating  the  party  from  the  tax,  if  it  is  not  paid,  oper- 
ates as  an  injunction  to  restrain  its  collection,  and  if  paid,  entitles  the 
party  to  a  warrant  on  the  treasury  for  the  amount  of  the  tax.  The 
order  is  not  valid  unless  it  appear  on  the  face  of  it  that  the  application 
was  defended  by  the  attorney  for  the  commonwealth,  and  the  assessor 
was  examined.  An  appeal  is  allowed  either  by  the  State  or  the  ap- 
plicant to  the  Circuit  Oourt.^  License  taxes  erroneously  assessed  may 
be  corrected  in  the  same  manner.' 

CerHora/ri. — In  the  States  named  an  appeal  is  allowed  from  the 
designated  tribunal  to  the  courts  of  general  jurisdiction.  In  other 
States  the  remedy  provided  is  merely  an  application  to  the  assessors^ 
and  upon  their  refusal,  to  a  board  of  review,  but  from  these  tribunals 


*  Lowell  V.  Conntv,  8  Alien,  546 ;  Leach  v,  Bleakley,  84  Vt.  184.  In  New  Jersey,  by 
Btatute,  the  oommissfoners  of  appeal  may  increase  the  tax  upon  notice.  State  v.  Utter,  8& 
N.  J.  Law,  188.  In  Wisconsin  the  snperyisors  may  expunge  from  the  roll  aaaeflsments 
not  made  in  accordance  with  the  statute.  iState  v.  Supervisors  of  La  Fayette  Co.  8  WIs^ 
712. 

«  Wilson  V,  Co.  ComVs,  87  Maine,  661;  33  N.  J.  Law,  192. 

>  State  V.  Central  Pacific  R.  B.  Co.  7  Ney.  99. 

*  Code  of  Virginia  of  1878,  ch.  88,  gg  86-93,  pp.  812,  818. 
»  Code  of  TirginU  of  1878,  ch.  34,  §§  79-85,  pp.  344,  845. 

16 
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no  appeal  is  allowed  to  the  courts  of  general  jurisdiction.  In  such 
cases  the  mode  in  which  the  question  is  reviewed  hj  the  courts  is  upon 
a  writ  of  certiorari.  In  Wisconsin,  when  the  board  of  review  has  au- 
thority to  correct  the  errors  of  the  assessors,  as  to  valuations  or  omis- 
sions, or  other  error,  and  is  required  to  reduce  to  writing  the  evidence 
upon  an  examination  touching  such  applications,  a  certiorari  brings 
up  not  only  the  question  of  jurisdiction  of  the  inferior  tribunal,  but 
the  evidence  also  may  be  reviewed  on  its  merits,  and  if  the  board  has 
acted  arbitrarily  in  disregard  of  it,  the  error  will  be  corrected.^ 

There  was  some  doubt  at  one  time  in  New  York,  whether  upon 
this  writ,  any  question  except  that  of  the  jurisdiction  of  the  inferior 
tribunal  could  be  examined,  but  it  is  now  definitely  settled,  that  so 
mnch  of  the  evidence  as  is  neceesaiy  will  be  brought  up,  and  the 
merits  of  the  action  of  the  assessors  will  be  examined  and  corrected.' 
It  was  conceded  that  all  questions  of  jurisdiction,  and  of  the  power 
and  authority  of  the  inferior  tribunal  to  do  the  acts  complained  of, 
and  all  questions  as  to  whether  the  inferior  tribunal  has  kept  within 
the  boundaries  prescribed  either  by  statute  or  by  the  principles  of  the 
common  law,  could  be  examined.  But  it  was  gradually  extended — 
in  Baldwin  v.  City  of  Buffiilo,'  to  examine  the  evidence  before  com- 
missioners appointed  to  lay  opt  a  highway,  in  order  to  determine 
whether  the  compensation  allowed  for  land  condemned  was  suflScient, 
where  the  question  was  one  of  law  arising  upon  facts  as  to  which 
there  was  conflicting  evidence ;  in  Swift  v.  Poughkeepsie,*  to  deter- 
mine the  validity  of  a  tax  on  bank  shares,  where  the  bank  claimed  an 
exemption  to  the  extent  of  its  capital  invested  in  the  United  States 
bonds ;  and  finally  to  examine  into  the  action  of  assessors  so  as  to  look 
into  the  evidence  before  the  assessors  and  correct  mere  questions  of 
valuation.  The  court  say :  '*  It  has  been  finally  settled  that  a  common- 
law  certiorari  to  review  the  proceedings  of  assessors,  brings  up  the 
merits  as  well  as  questions  of  jurisdiction  and  regularity,  and  that  where 
assessors  have  neither  exceeded  their  powers  nor  been  irregular  in 
exerdsiug  them,  the  court  will  still,  upon  the  facts  appearing  in  the 
return  examine  and  correct  their  decisions  if  erroneous."  *    The  cases 


1  PhlUips  V.  The  City  of  SteveoB'  Point,  26  Wis.  694 ;  Milwaukee  Iron  Co.  v.  Schubell, 

29  Wig.  61. 

»  Baldwin  v.  City  of  Buffalo,  85  N.  Y.  876 ;  Swift  «.  Poughkeepeie,  87  N.  Y.  611 ; 
People  V.  Aseeesors  of  Albany,  40  N.  Y.  168;  People  9.  Trustees  of  Villa^  of  Ogdens- 
burg.  48  N.  Y.  890 ;  People  v.  Board  of  Ass'rs,  89  l).  Y.  88. 

»  36  N.  Y.  876.  *  87  N.  Y.  611. 

»  Earl,  Commissioner,  in  People  ».  Trustees  of  Village  of  Ogdensburgb,  48  N.  Y.  898. 
This  language  is  tbat  of  one  of  the  Commission  of  Appeals,  but  it  is  based  on  the  decis- 
ions of  the  Court  of  Appeals  in  People  v.  Assessors  of  Albany,  40  N.  Y.  164,  and  other 
cases  cited. 
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in  other  States  sustain  those  in  New  York  as  to  the  functions  of  the 
certiorari.* 

Although  the  form  of  the  application  be  ^^  to  strike  an  assessment 
from  the  roll,"  and  not  merely  to  reduce  the  valuation,  the  court  in 
reviewing  the  action  of  the  assessors  upon  a  writ  of  certiorari,  may 
refuse  to  strike  entirely  from  the  roll,  but  reduce  the  valuation,  if  in 
their  opinion  the  facts  justify  such  action.'  But  upon  questions  of  mere 
^aluationj  courts  rarely  interfere  to  correct  the  decision  of  the  as- 
sessors, regarding  it  somewhat  in  the  light  of  the  verdict  of  a  jury, 
and  the  error  must  be  clear  and  palpable.' 

§  103.   Who  Liable  for  Errors — Assessors^  when  not  Liable. — 

The  assessors  are  quasi  judicial  officers,  but  officers  invested  with  a 
limited  authority.  When  acting  within  the  scope  of  their  powers 
they  are  not  liable  for  errors  of  judgment,  but  if  they  go  beyond  the 
limits  assigned  in  the  law  which  creates  such  officers  and  defines 
their  duties,  they  are  trespassers  and  liable  to  those  injured  by  their 
action.  ^^Some  of  the  duties  of  assessors  are  judicial  in  their  nature, 
and  as  to  these,  when  acting  within  the  scope  of  their  authority,  they 
are  protected  from  attack  collaterally  to  the  same  extent  as  other  judi- 
cial officers ;  but  they  are  subordinate  officers,  possessing  no  author- 
ity, except  such  as  is  conferred  upon  them  by  statute,  and  it  is  a 
well  settled  and  salutary  rule  that  such  officers  must  see  that  they 
act  within  the  authority  committed  to  them.  When  they  have  no 
power  to  act  in  a  given  case,  either  as  to  person  or  property,  their 
acts  are  void.  So,  when  their  right  to  act  depends  upon  the  existence 
of  some  fact,  which  they  erroneously  determine  to  exist,  their  acts  are 
void.  So,  also,  in  performing  a  merely  ministerial  duty,  their  acts  are 
void  if  not  in  accordance  with  law.  But  having  jurisdiction  of  the 
person  and  subject-matter,  if  they  err  iu  the  exercise  of  it,  they  are 
protected."  * 

There  are  three  classes  of  these  errors.  The  first  is  where  they 
have  jurisdiction  and  authority  to  act,  and  may  well  be  styled  judicial 
errors ;  the  second  is  where  they  are  without  jurisdiction,  and  the 
third  iB  where  the  act  to  be  performed  is  merely  ministerial,  and  is 
not  performed  in  the  manner  directed  by  law.  The  difficulty  in  this 
subject  arises  in  the  application  of  the  foregoing  principles,  so  as  to  as- 


>  Lathrop  v.  Dowline,  60  Mo.  134  ;  Tftylor's  Adm'r  v.  St  Louis  Co.  Court,  47  Mo.  594 ; 
Benton  v.  Taylor,  46  Ala.  888 ;  Flojd  v.  Gilbreath,  27  Ark.  676. 

*  People  V.  ABseseors  of  Albany,  40  N.  T.  164. 

*  People  V.  Trustees  of  Yillage  of  Ogdensburg.  48  N.  Y.  394,  896. 

*  Ch.  J.  Church,  in  Nat.  Bank  of  Chemung  v.  City  of  Elmira,  63  K.  T.  68,  a  perfect 
aommary  of  the  doctrine  of  the  liabilities  of  assessors. 
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certain  to  which  class  the  facts  of  the  particular  case  assign  it.  The  fol- 
lowing cases  belong  to  the  first  class :  all  cases  of  mere  valuation  where 
the  question  is  whether  the  property  was  assessed  too  high,  it  being 
conceded  that  it  should  be  assessed  for  some  amount ;  ^  the  assessment 
of  the  capital  stock  of  corporations,  where  it  is  claimed  that  the  assess* 
ors  did  not  deduct  the  value  of  the  real  estate  from  the  whole  capital 
stock  as  directed  by  statute,  or  did  not  value  the  real  estate  sufficiently 
high  in  making  the  deduction,^  or  that  the  capital  stock  was  assessed  too 
high,  by  reason  of  the  assessors  having  included  in  its  valuation  the 
assets  of  the  corporation  beyond  its  nominal  capital  stock ; '  where 
lands  are  within  their  jurisdiction,  but  are  claimed  to  be  exempt, 
either  as  attached  to  a  seminary,  or  as  land  devoted  to  agricultural 
purposes.^  So,  the  cases  of  ministers  of  the  gospel  who  are  exempt 
from  taxation  to  a  limited  amount,  but  who  have  property  whose 
value  exceeds  that  amount ;  having  some  property  not  exempt,  the 
assessors  have  jurisdiction,  and  are  not  liable  for  making  the  assess* 
ment  too  high.*  In  one  of  these  cases  the  minister  owned  property 
valued  at  $2,500  and  was  assessed  at  $1,050.  But  if  a  minister  doea 
not  possess  property  to  the  amount  of  the  exemption,  the  assessors 
cannot  obtain  jurisdiction  of  his  person  or  property  by  deciding 
wrongfully  that  he  is  not  a  minister,  and  thus  confer  authority  on 
themselves.*  The  lands  of  a  railroad  within  the  district  of  the  assess- 
ors is  subject-matter  within  their  jurisdiction.  It  is  proper  for  them 
to  determine  the  legal  question  whether  they  are  to  be  assessed  as 
resident  or  non-resident  lands,  and  should  they  err  in  their  decision 
they  are  not  liable.' 

The  legislature  of  New  York  imposed  in  1865  a  tax  on  shares  in 
national  banks,  but  made  no  provision  for  taxing  the  shares  in  State 
banks  at  the  same  rate,  as  provided  by  the  act  of  Congress,  the  tax  on 
State  banks  at  that  time  being  regulated  by  the  capital  of  the  banks. 
The  assessors  made  an  assessment  on  one  Swift  for  the  shares  owned 
by  him  in  a  national  bank,  and  subsequently  the  act  of  the  legislature 
under  which  the  assessment  was  made,  was  declared  by  the  Supreme 
Court  of  the  United  States  to  be  unconstitutional  and  void.®    Here 


^  People  V,  Assessors  of  Albany,  40  N.  Y.  164  ;  s.  c.  48  N.  Y.  614 ;  Peopl*^  v.  Trasteea 
of  Village  of  Ogdensburgh,  48  N.  Y.  890 ;  Stewart  v.  Maple,  70  Penn.  St.  221. 

«  People  V.  The  Board  of  Ass'ps  of  Brooklyn,  39  N.  Y.  81. 

'  St.  LoQis  Mat.  Ins.  Co.  v,  Charles,  47  Mo.  466. 

*  Chegary  v.  Jenkins,  6  N.  Y.  876 ;    Lee  t>.  Thomas,  49  Mo.  118 ;    Walden  v.  Dudley > 
40  Mo.  419. 

*  Weaver  v.  Devendorf,  8  Denio,  118 ;  Barhyte  v.  Shepherd,  83  N.  Y.  238. 
'  Prosser  v,  Secor,  6  Barb.  608. 

1  Buffalo  A  State  Line  R.  R.  Co.  r.  Supervisors  of  Eric,  48  N.  Y.  98. 

»  Van  Allen  v.  Assessors,  S  Wall.  678  ;  rev'g  City  of  Utica  v.  Churchill,  88  N.  Y.  161. 
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the  asseesors  acted  under  a  law  which  was  void,  jet  as  they  had  juris- 
diction of  the  person,  and  the  shares  were  liable  to  taxation  in  some 
form  as  personal  estate  of  Swift,  the  determination  of  the  assessors 
to  impose  a  tax  on  the  shares  at  the  rate  specified  was  considered  a 
judidid  determination  which  could  not  be  attacked  coUaterallj,  and 
one  which  laid  no  foundation  for  a  personal  action  against  the  assess- 
ors.^ So,  where  a  bank  had  $103,000  of  its  capital  invested  in  United 
States  bonds,  and  claimed  under  the  State  law  taxing  the  capital  of 
banks,  that  to  the  extent  of  the  investments  in  United  States  bonds  it 
was  exempt  from  taxation,  the  assessors  refused  to  allow  the  exemp- 
tion. Appeal  was  taken  to  the  Court  of  Appeals,  from  a  decision  of 
the  lower  courts,  on  a  certiorari,  and  the  action  of  the  assessors  sus- 
tained.^ Subsequently  in  the  Supreme  Court  of  the  United  States 
the  decision  of  the  State  court  was  reversed,  and  the  assessment  to 
the  extent  of  the  United  States  bonds  declared  void.'  The  action  of 
the  assessors  was  precisely  similar  to  that  in  case  of  Swift  v,  Pough- 
keepsie,  they  are  not  distinguishable,  and  in  each  their  decision 
cannot  be  attacked  collaterally,  and  is  conclusive  until  reversed.^ 

What  is  the  remedy  for  such  errors  t  We  have  endeavored  to 
point  out  the  remedy  in  §  102 ;  it  is  by  a  direct  proceeding  to  correct 
the  error,  in  the  mode  and  to  the  tribunal  designated  by  statute.  The 
case  just  cited  shows  the  importance  of  pursuing  this  remedy.  The 
tax  in  this  case  was  paid  for  several  years  under  protest,  but  for  only 
one  year  did  the  parties  take  steps  to  correct  the  error.  When  the 
action  of  the  assessors  was  declared  void  by  the  Supreme  Court  of  the 
United  States,  suit  was  brought  against  the  city  into  whose  treasury 
the  tax  had  been  paid.  The  plaintiffs  recovered  for  the  year  in  which 
they  had  taken  steps  to  correct  the  error  of  the  assessors,  because  the 
decision  of  the  assessors  had  been  reversed  in  a  direct  proceeding  for 
that  purpose,  but  for  those  years  in  which  no  such  steps  had  been 
taken  they  did  not  recover.  The  decision  of  the  assessors  was  con- 
clusive for  those  years,  and  could  not  be  attacked  in  a  collateral  pro- 
ceeding.' Subsequently,  by  act  of  the  legislature,  a  remedy  was  pro- 
vided for  the  banks  in  the  cases  where  no  steps  were  taken  to  reverse 
the  decision  of  the  assessors.  In  another  portion  of  the  work  it  is 
proposed  to  discuss  the  question  how  counties  and  cities  can  be  made 


1  Swift  V.  City  of  Ponghkeepsie,  87  N.  Y.  611,  512;   affi'd  in  Nat  Bank  of  Chemung 
tf.  City  of  Elmira,  63  N.  Y.  67,  68. 

*  People  ce  rel.  Bank  of  the  Commonwealth   v,  Commiasionera  of  Taxes,  28  N.  Y.  192. 

'  Bank  of  Commerce  v.  New  York  City,  2  Black,  660,  635,  and  note. 

^  Bank  of  the  Commonwealth  v.  The  Mayor,  <&c.  of  N.  Y.  43  N.  Y.  186,  187. 

« Ibid,  page  187. 
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liable  in  an  action,  for  taxes  collected  and  paid  into  their  treasiuy 
under  an  assessment  which  is  void,  and  has  been  so  declared  in  a  pro- 
ceeding for  that  purpose.  So  far  as  the  State  is  concerned,  it  cannot 
be  sued  in  its  courts  unless  it  has  so  provided  by  statute. 

§  104r.  Assessors,  when  liable  for  JErrors — Errors^  when  cured 
— Remed/y. — In  the  second  class  of  cases,  where  the  assessors  have 
not  jurisdiction,  or  act  beyond  the  limits  of  the  powers  with  which 
they  are  vested,  their  action  may  be  attacked  collaterally.  Where 
they  assess  lands  which  do  not  lie  within  the  county  or  district,  the 
assessment  is  void.^  So  if  lands  lie  in  two  counties,  and  the  statute 
directs  that  they  shall  be  assessed  in  the  county  in  which  the  owner- 
resides,  and  it  is  assessed  in  the  county  in  which  he  does  not  reside^ 
the  assessment  is  void.'  Or  if  the  lands  are  within  their  district,  but 
are  owned  by  a  non-resident,  and  under  the  statute  should  be  assessed 
as  non-resident  lands  according  to  their  legal  character,  if  they  are 
assessed  to  a  resident  of  the  town  as  resident  lands,  the  error  is  one 
which  goes  to  their  jurisdiction,  and  the  assessment  is  void.'  So 
where  personal  property  was  taxable  to  the  owner  in  the  county  of 
his  residence  on  the  first  day  of  July,  a  person  who  resided  in  the 
county  in  May  and  June,  while  the  assessors  were  engaged  in  procur-^ 
ing  information  to  make  out  their  roll,  but  moved  from  the  county 
before  the  first  day  of  July,  and  who  was  assessed  for  his  personal 
property  in  the  first  county,  although  under  the  circumstances  he  wa^ 
not  a  taxable  inhabitant  of  that  county ;  the  decision  of  the  assessors, 
that  he  was  taxable  did  not  give  them  jurisdiction.  They  cannot 
give  themselves  jurisdiction  by  deciding  a  question  of  law  or  fact 
necessary  to  their  jurisdiction.  Their  jurisdiction  depends  on  the 
law  defining  their  powers,  and  grows  out  of  the  facts  of  the  case.* 
The  rule  is  a  severe  one  as  to  assessors,  especially  in  cases  of  taxation 
of  personal  property,  where  they  have  to  decide  questions  of  residence 
and  domicile ;  the  rule  however  has  been  enforced,  where  the  ques- 
tion was  one  of  great  doubt  upon  the  facts,  but  a  jury  had  decided 
the  question  of  non-residence  against  the  assessors.'^    In  an  action  to 


'  Thurston  v.  Martin.  2  Snmner,  497;  Toby  v.  Hoggerty,  28  Ark.  810;  Winslow  v. 
Morrill,  47  Maine,  411 ;  Bailey  v.  Fisher,  88  Iowa,  229.  Here  there  had  been  a  custom 
to  assess  beyond  the  limits  of  the  city,  bat  it  was  not  sustained. 

'  Hnghey  v.  Horrell,  2  Ham.  231  (1-4  Ohio  Cond.  835);  Saundera  v.  Springsteen,  4 
Wend,  429 ;  Dom  v.  Backer,  61  N,  Y.  261. 

»  Whitney  v,  Thomas,  28  N.  Y.  281. 

*  Mygatt  V.  Washburn,  18  N.  Y.  816,  820;  affi'd  in  Nat.  Bk.  of  Chemnnj?  v.  City  of 
Elmira,  58  N.  Y.  68  ;  Freeman  v,  Kenney,  16  Pick.  44;  Lyman  v,  Flske,  17  Pick.  281 ; 
Preston  v.  Boston,  12  Pick.  7 ;  Hays  v.  Pacific  Mail  Steamship  Co.  17  How.  696 ;  Hebrew 
School,  <fEC.  V.  Mayor,  <bc.  of  N.  YI  4  Hun,  446. 

^  Dorwin  v.  Strickland  et  al  57  N.  Y.  492,  496 ;  Bell  v.  Pierce,  51  N.  Y.  12 ;  Gregory 
V.  Bugbee,  42  Vt.  480;  Hurlbut  v.  Green,  42  Vt.  816. 
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recover  a  tax,  the  list  is  not  evidence  on  the  question  of  residence ; 
that  must  first  be  established.  When  the  assessors  have  jorisdiction 
both  of  the  person  and  property,  if  they  act  beyond  the  scope  of  their 
powers,  their  assessment  is  void,  and  the  assessment  may  be  attacked 
collaterally.  Clark,  residing  in  the  town  of  Oanton,  was  assessed  with 
a  farm  at  $2,750.  On  the  sixth  of  July  he  sold  to  Fowler,  gave  him 
possession  and  moved  to  the  town  of  Kussell,  taking  from  Fowler  an 
agreement  to  pay  the  taxes  on  the  farm  for  that  year.  On  the  eigh- 
teenth of  August,  while  the  roll  was  in  the  hands  of  the  assessors  for 
correction,  on  the  application  of  Fowler,  the  purchaser,  they  changed 
the  roll  by  setting  the  farm  in  the  list  to  Fowler,  and  assessing  Clark 
for  personal  property  at  $2,750.  The  assessors  had  no  authority  in 
reviewing  the  roll  to  add  the  names  of  persons  or  property  not  on  the 
roll  as  deposited  on  the  first  of  August.  Only  such  property  as  was 
assessable  on  the  first  day  of  July  should  be  on  the  roll,  and  the  cor- 
rections to  be  made  by  them  were  corrections  of  the  list  as  it  stood 
when  deposited  for  examination.  In  this  case,  having  exceeded  that 
authority  by  adding  personal  property  to  Clark,  the  assessment  was 
void.  The  fact  that  Clark  had  agreed  with  Fowler  to  pay  the  tax  on 
the  personalty,  and  that  Fowler  had  agreed  to  pay  that  on  the  real 
estate,  does  not  give  the  assessors  jurisdiction.  That  was  a  matter  of 
contract  between  the  parties,  to  be  enforced  in  the  usual  way.  They 
have  a  right  to  insist  upon  a  strict  compliance  with  the  statute  in  all 
matters  affecting  their  interests,  and  such  an  assessment  could  not  be 
upheld.^  So  where  the  name  of  I.  N.  Westfall  &  Co.  did  not  appear 
in  the  roll  until  the  third  Tuesday  in  August,  when  it  was  put  on 
with  an  assessment  for  personal  property  of  $20,000.  After  the  first 
of  August  the  assessment  was  beyond  the  powers  conferred,  and  they 
only  had  authority  to  correct  errors  in  the  roll,  and  had  lost  all  juris- 
diction over  the  person  of  the  plaintiff,  the  assessment  roll  and  the 
subject-matter  of  assessments  for  the  current  year,  except  for  the  pur- 
pose of  reviewing  the  assessments  already  made,  and  the  verification 
of  the  roll  when  the  review  had  been  made  and  the  ro]l  completed.' 

The  act  of  1866  of  the  State  of  New  York  declared  that  "  no  tax 
shall  hereafter  be  assessed  upon  the  capital  of  any  bank  or  banking 
association  organized  under  the  authority  of  the  State,  or  the  CTnited 
States,  but  the  stockholders  in  such  banks  shall  be  assessed  and  taxed 
on  the  value  of  their  shares  of  stock  therein."  The  National  Bank  of 
Chemung:  was  assessed  for  its  capital  stock  and  paid  the  tax.  It  was 
claimed  fhat  as  the  corporation  wL  within  the  town  of  the  assessors, 


'  Clark  V.  Norton,  49  N.  Y.  248.  «  Westfall  v.  Preston,  49  N.  Y.  549. 
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they  had  jurisdiction  of  the  person  and  subject,  and  the  error  was  a 
judicial  one  in  determining  that  the  capital  was  subject  to  assessment. 
It  was  said  to  be  within  the  principle  of  Swift  v.  Ponghkeepsie,  where 
the  assessment  was  made  on  bank  shares,  which  the  Supreme  Court  of 
the  United  States  decided  were  not  liable  to  taxation  under  the  State 
law.  But  there  is  a  broad  distinction  between  the  two  cases;  in 
the  latter  case,  the  assessors  followed  the  law  of  the  State,  in  the  for- 
mer they  acted  in  plain  and  direct  violation  of  the  statute  which  was 
made  to  goyem  their  action,  and  exceeded  the  powers  confided  to 
them.  If  we  look  to  the  question  as  to  whether  the  assessment  was 
legal  or  illegal,  there  is  no  difference  whether  the  illegality  proceeds 
from  a  violation  of  the  statute  of  the  State,  or  the  Constitution  of  the 
United  States.  In  either  case  the  assessment  is  not  valid.  But  when 
we  look  to  the  question  of  the  personal  liability  of  the  assessors  for 
the  injury  done  by  reason  of  the  illegal  assessment,  we  cannot  keep 
out  of  view  the  fact  that  the  assessors  in  the  latter  case  followed  the 
law  of  their  State,  and  that  they  were  liable  to  indictment  if  they 
failed  to  perform  the  duty,  and  under  such  circumstances,  although 
technically  the  assessment  was  illegal,  it  is  doubtful  if  any  court 
would  hold  them  liable.  In  the  case  of  National  Bank  of  Chemung, 
the  assessors  did  not  follow  the  law,  but  their  action  was  in  opposi- 
tion to  the  plain  words  of  the  statute.^  The  same  principle  is  applied 
to  other  officers  having  similar  powers,  where  they  exceed  the  powers 
vested  in  them.  A  county  clerk  was  authorized  to  extend  on  the  roll 
a  school  tax,  bat  it  was  done  by  the  auditor,  and  in  another  case  the 
county  board  of  equalization  directed  an  entry  on  the  assessors'  books 
of  omitted  taxes  without  the  notice  required  by  the  statute,  and  in 
each  case  the  assessment  was  declared  void.^  So  where  lands  were 
assessed  to  a  resident,  who  after  the  assessment  sold  the  lands  and  re- 
moved to  another  county,  and  the  collector  returned  the  tax  for  that 
year,  1866,  as  uncollected  for  want  of  goods  and  chattels,  and  by  the 
statute  such  lands  were  to  be  proceeded  against  as  non^eeident  lands. 
The  supervisors,  in  1867,  when  the  land  was  assessed  for  that  year  to 
the  purchaser,  also  added  the  tax  for  1866,  which  was  unpaid  by  the 
previous  owner,  to  the  tax  of  the  purchaser  for  1867.  Such  an  assess- 
ment was  illegal.  The  tax  of  1866  could  only  be  collected  in  the 
mode  pointed  out  by  the  statute,  to  wit,  as  on  non-resident  lands.^ 
The  cases  of  the  third  class  are  verj'  similar  to  those  of  the  previ- 


*  Nat.  Bank  of  Chemnng  v.  City  of  Elmira,  53  N.  Y.  49.    This  case  contains  a  fnU  and 
able  discussion  of  the  subject,  and  a  review  of  all  the  cases. 

'  Brown  v,  Harriss,  52  Mo.  336;  Pacific  R.  R.  Co.  v.  Cass  Co.  53  Mo.  17. 

-•  Newman  v.  Supervisors  of  Livingston  Co.  45  N.  Y.  676. 
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ooB  das8,  as  they  consist  principally  in  a  failure  of  the  assessors  to 
perform  their  duties  in  matters  connected  with  the  assessment,  rather 
than  a  want  of  jurisdiction  or  excess  of  authority.  The  doctrine  is 
well  expressed  by  Shaw,  J.,  in  Torrey  v.  Milbury.  "  There  are  some 
conditions  precedent  and  some  directory.  But  one  rule  is  plain  and 
well  settled,  that  all  those  measures  which  are  intended  for  the  secu- 
rity of  the  citizen,  for  securing  equality  of  taxation,  and  to  enable 
every  one  to  know  with  reasonable  certainty  for  what  polls  and  for 
what  real  and  personal  estate  he  is  taxed,  and  for  what  all  those  who  are 
liable  with  him  are  taxed,  are  conditions  precedent,  and  if  they  are 
not  observed  the  citizen  is  not  legally  taxed.  But  many  regulations 
are  made  by  statute,  designed  for  the  information  of  assessors  and 
officers,  and  intended  to  promote  method,  system  and  uniformity  in 
the  mode  of  proceeding,  the  compliance  or  non-compliance  with  which 
does  not  affect  the  rights  of  tax-paying  citizens.  These  are  directory. 
Officers  may  be  punished  for  not  observing  them,  but  they  do  not 
affect  the  validity  of  the  tax."  * 

Where  the  statute  directs  that  the  roll  shall  have  a  column  for 
**  true  value  "  and  one  for  "  reduced  value,"  but  the  roll  contains  only 
one  column  marked  "  value,"  •  or  where  there  is  no  column  for  income, 
the  assessment  is  valid.^  So  an  irregularity  in  issuing  the  notice  of 
the  meeting  of  county  clerks  who  act  as  a  board  of  assessors,^  or  the 
failure  of  the  tax  officers  to  list  all  the  property  in  their  districts  liable 
to  taxation,'  or  other  irregularities  and  informalities  which  make  the 
roll  not  in  strict  conformity  to  the  requirements  of  the  statute,*  are 
regarded  as  directory.  Where  a  board  of  supervisors  were  required 
at  their  June  meeting,  to  add  to  the  assessment  any  taxable  property 
omitted  by  the  assessor,  it  is  said  that  such  a  requirement  as  time  is 
directory,  and  a  correction  at  a  later  meeting  by  which  property  is 
made  to  bear  its  due  proportion  of  the  public  burden  is  valid.  But 
if  there  had  been  anything  in  the  act  to  show  that  the  legislature 
intended  the  time  fixed  as  a  limitation,  it  would  have  been  invalid.'' 
A  roll  which  contains  the  valuation  of  the  property  assessed,  but  does 
not  show  the  amount  of  each  person's  tax,  is  not  valid ;  the  latter  is 
an  essential  and  mandatory  requirement."  Where  a  certificate  is  re- 
quired to  be  attached  to  the  roll  by  the  assessors,  it  must  conform 
substantially  with  that  required  by  statute.    A  certificate  that  the 


J  21  Pick.  64.  •  Torrey  v.  Milbury,  21  Pick.  64. 

*  Blackknm  v.  InhablUnts  of  Walpole,  9  Pick.  97. 

*  MiBsonri,  Ac.  R.  R.  Co.  v.  Morris,  7  Kans.  210. 

«  DuDhitm  V,  Chicago,  56  Dl.  867.  *  Stephenson  Co.  v.  Manny,  66  HI.  160. 

^  HIU  V.  Wolfe,  28  Iowa,  677.  ^  SUte  v.  Perkina,  4  Zabr.  409. 
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88868801*0  have  '^  estimated  the  value  of  the  real  estate  in  the  town  of 
Greenbush,  at  Bums  which  a  majority  of  the  assessors  have  deemed 
proper^  and  as  to  personal  estate,  that  it  contains  a  true  statement  of 
the  aggregate  taxable  personal  estate,  aooording  to  the  tistial  way  of 
aaeeseingy^  is  not  a  compliance  with  a  statute  that  requires  the  assessors 
to  certify,  that  "  we  have  estimated  the  value  of  the  said  real  estate 
at  sums  which  a  majority  of  the  assessors  have  decided  to  he  the  true 
value  thereof^  a/nd  at  which  they  wovM  appraise  the  same  in  the  pay- 
ment of  a  just  debt  due  from  a  solvent  debtor^  and  as  to  personal  estate, 
that  we  have  estimated  the  same  according  to  our  best  information 
and  belief*^  ^  When  an  aiBdavit  is  required  which  states  that  ^'  the 
assessment  roll  contains  a  true  statement  of  the  aggregate  amount  of 
taxable  personal  estate  of  each  and  every  person  named  in  such  roll 
over  and  above  the  amount  of  debts  due  from  each  person  respectively, 
and  excluding  such  stocks  as  are  otherwise  taxable,  [and  stich  other 
property  as  is  exempt  by  law  from  taxation']^  at  the  full  and  true 
value  thereof,"  and  the  affidavit  omits  the  words  in  brackets,  such  an 
omission  is  not  material,  the  important  matter  being  that  it  should 
appear  that  all  taxable  property  had  been  assessed.  The  language  of 
the  affidavit,  that  the  roll  contained  ^'  a  true  statement  of  the  a^regate 
amount  of  taxable  personal  estate,"  receives  no  additional  force  from 
the  omitted  words,  which  only  show  that  they  have  excluded  from 
their  valuation,  all  non-taxable  property.  The  defect  is  not  one  that 
makes  the  assessment  void.'  While  the  affidavit  or  certificate,  in 
substance  such  as  is  required  by  statute,  is  necessary  and  essential, 
and  must  be  attached  to  the  original  roU,  there  is  no  provision  requir- 
ing such  certificate  to  be  attached  to  a  copy  of  the  roUj  and  if  the 
statute  allows  either  the  original  roll  or  "  a  fair  copy  thereof  ^^  to  be 
delivered  to  the  collector,  with  the  warrant  of  the  supervisors,  the 
absence  of  the  affidavits  from  the  copy  will  afford  no  presumption 
that  there  were  none  attached  to  the  original  roU,  and  officers  acting 
under  such  a  copy  of  the  roll  will  be  protected.' 

The  roll  in  New  York  is  subject  to  review  and  correction  by  the 
assessors  from  the  first  of  August  until  the  third  Tuesday  in  August, 
and  is  not  completed  until  that  time,  and  where  it  appears  from  the 
affidavit  and  jurat  attached  that  it  was  completed  on  the  29th  of  July, 
the  act  is  a  nullity.^  So  where  school  trustees  are  authorized  to  assess 
taxable  property  in  their  district,  but  are  required  when  they  assess 
property  not  on  the  last  town  assessment  roll,  to  give  notice  to  persons 


»  Van  Rensselaer  ».  Whitb3ck,  7  N.  Y.  617. 
»  Uradley  r.  Ward,  68  N.  Y.  401. 


«  Pariah  ».  Golden,  85  N.  Y.  462. 
*  Weatfall  r.  Preaton,  49  N.  Y.  849. 
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intereeted  in  the  completion  of  the  roll,  an  oniisBion  to  give  the  notice 
is  a  defect  which  makes  the  assessment  void,  or  what  is  called  by  the 
New  York  courts  a  jurisdictional  defect.* 

The  liability  of  assessors  for  errors  is  sometimes  limited  by  statute 
to  such  defects  in  the  roll  as  arise  from  want  oi  fidelity  a/nd  integrity 
on  their  own  part,  but  such  statutes  afford  no  protection  where  they 
have  not  jurisdiction,  or  exceed  the  powers  vested  in  them,  as  assess- 
ing a  person  not  an  inhabitant  of  their  town,'  or  to  assessors  acting 
under  the  vote  of  a  body  not  a  legal  district.  Such  an  assessment  is 
not  imposed  by  any  constituted  authority.'  It  has  been  decided  that 
such  statutes  protect  assessors  who  accidentally  assess  a  person  not  an 
inhabitant,^  but  the  authority  of  the  case  is  doubted.*^  In  Massachu- 
setts the  statute  on  the  subject  in  1823  only  extended  to  towns,  but  by 
the  act  of  1883,  and  by  the  Bevised  Statutes  it  was  extended  to  the  as- 
sessors of  taxes  in  towns,  parishes^  rdigioxts  societies  and  school  dis- 
tricts^ Assessors  are  liable  for  mala  fides  in  exercising  their  duties, 
as  where  they  assess  a  party  for  more  property  than  he  owns,  knowing 
the  assessment  to  be  f^se.'' 

Defea^^  how  Cured — The  defects  in  the  roll  are  sometimes 
cured  by  the  act  of  the  party  interested.  If  a  board  of  appeals  meets 
at  the  wrong  place,  the  appearance  of  a  ])arty  before  the  board  at  that 
place  estops  him  to  complain  of  that  defect.'  So  where  property  was 
properly  assessed,  and  a  party  who  had  agreed  to  pay  a  part  of  the 
taxes  appeared  before  the  assessors,  and  requested  a  reassessment  so 
that  he  might  pay  the  taxes  on  the  part  of  the  property  he  claimed,  it 
was  reassessed  as  he  requested,  and  although  there  was  no  authority 
for  sach  reassessment,  the  party  at  whose  instance  it  was  done  cannot 
object.'  Defects  may  also  be  cured  by  act  of  the  legislature,  when  the 
assessors  had  jurisdiction  to  act,  and  the  assessment  is  good  in  sub- 
stance, but  these  are  irregularities,  such  as  basing  the  assessment  on 
the  valuation  of  the  wrong  year,  or  failing  to  return  the  lists  in  time 
when  that  is  not  essential  to  protection  of  tax-payers.*'  When  the  de- 
fect consists  in  the  fact  that  the  officer  or  tribunal  had  no  power  or 


1  Jewell  V.  Van  Stienbargh  el  aL  68  N.  Y.  86. 

'  Freeman  v.  Kinney,  16  Hck.  44 ;  Herriman  v.  Stowers,  43  Maine,  497. 

>  Witbington  v.  Eveletb,  7  Pick.  106 ;  Dickerson  et  al.  v.  Billings  et  al.  4  Gray,  42. 

*  Baker  v.  Allen,  21  Pick.  882. 

»  4  Gray,  42.  •  Ibid. 

'  Stearns  v.  Miller,  26  Vt  20;  Milwaukee  Iron  Co.  v.  Hubbard,  29  Wis.  51. 

«  Stat^  V.  Thomas.  2  Hapriscn  (N.  J.)  160.  »  Bmr  v.  Wilcox,  18  Allen,  269. 

1^  People  V.  McCreery,  84  CaL  482 ;  citing  31  Cal.  182  ;  Musselman  v.  Logansport,  29 
Ind.  533 ;  Dean  v.  Borchenius,  30  Wis.  236 :  Eyans  v.  Sharp,  and  Mills  v.  Charlton,  2» 
Wis.  400. 
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jurisdiction  to  do  the  act  in  question,  and  not  that  in  its  performance 
he  did  not  pursue  the  law  in  respect  to  time,  mode,  or  some  other 
particular,  the  act  is  void,  and  cannot  be  validated  by  subsequent  legis- 
lation.^ The  same  principles  apply  where  the  body  levying  the  tax 
might  have  been  authorized  in  the  first  instance  to  levy  a  tax,  but  had 
not  been.  If  they  do  levy  the  tax,  the  l^islature  may  cure  the  defect 
by  ratifying  or  validating  the  acts  of  such  body.'  The  bounty  acts 
are  of  this  class.  The  bounty  and  the  tax  to  pay  it  were  voted  by  the 
towns,  and  the  action  of  the  towns  confirmed  by  the  legislature  of  the 
State.*  In  one  of  these  cases  the  court  has  gone  so  far  as  to  allow  the 
curative  effects  of  an  act  validating  a  bounty  tax  to  apply  to  a  case 
where  the  act  was  passed  after  the  suit  was  brought  by  the  tax-payer 
against  the  town  officers  to  recover  the  illegal  town  tax.^  As  a  gen- 
eral rule  such  acts  are  prospective  in  their  operation,  and  unless  the 
language  of  an  act  is  clear  and  unambiguous,  the  courts  will  not  give 
it  a  retrospective  action.* 

An  error  may  be  cured  by  the  act  of  the  assessors,  as  where  a  list 
was  put  into  the  hands  of  the  assessors  in  July  not  signed,  a  supple- 
mental list  properly  signed  placed  in-  the  hands  of  the  collector  cured 
the  defect  in  the  original.* 

Bemedy. — ^A  person  who  has  been  compelled  to  pay  a  tax  that  is 
illegally  assessed,  where  the  error  of  the  assessor  comes  under  the 
second  or  third  class,  may  recover  the  amount  paid  and  costs  in  an 
action  of  trespass  against  the  assessors.  They  have  acted  without 
authority  of  law,  and  are  liable  for  the  injury  sustained  by  their 
illegal  act.  Besides  the  State  by  statute  may  allow  herself  to  be  sued, 
and  the  amount  illegally  paid  into  the  treasury  of  the  State  may  be 
refunded  to  the  tax-payer.' 

In  a  suit  brought  for  taxes,  where  a  corporation  had  made  an. 
informal  return,  but  not  such  as  the  statute  requires,  it  was  held  that 
although  that  subjected  it  to  a  penalty,  and  deprived  it  of  the  right  to 
have  any  error  in  the  assessment  corrected  by  the  board  of  equaliza- 
tion, yet  that  in  this  suit  the  allegation  that  the  assessor  had  valued 
the  railroad  at  $15,000  per  mile,  contrary  to  his  official  judgment,  and 
with  the  intent  to  defraud  the  railroad,  was  a  good  defense.  In  the 
informal  statement  the  value  was  given  as  $6,000  per  mile.* 

1  People  V.  Goldtree,  44  Cal.  828;  Hart  v.  Henderson,  17  Mich.  218 ;  Dean  v.  Borche- 
nins,  80  Wis.  286. 

<  Kunkle  v.  Franklin,  18  Minn.  12Y.  *  Ibid.  441,  and  cases  cited,  §§  20,  21. 

*  Grim  v.  Wiesenbnrg  School  District,  57  Penn.  St  488. 

*  Thames  Mannf.  Co.  v,  Lathrop,  7  Conn.  050 ;  Marsh  v.  Chestnut,  14  HI.  228 ;  Bil- 
lings  V.  Detten,  16  la  218.  ^  Bangor  v.  Lacy,  21  Mune,  472. 

"^  i^s  to  liability  of  counties  or  cities  to  refond  such  taxes,  see  post.  Chapter  XXI. 

8  State  V.  Central  Pacific  K  R.  Co.  7  Nev.  99. 
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COLLECTION  OF  THB   TAX. 

§  105.  How  collected — Action^  Levy  on  Qoods^  Arrest  of  Person^ 
<&c. — It  is  claimed  that  the  afiseesment  oi  a  tax  does  not  create  a  debt 
that  can  be  enforced  by  suit,  as  it  is  not  founded  upon  contract,  and 
there  is  no  agreement  to  pay.  The  tax  proceedings  are  in  invitum. 
The  tax  is  an  impost  levied  by  the  authority  of  the  government  for 
the  support  of  the  State,  and  has  none  of  the  characteristics  of  a  con- 
tract, the  essence  of  which  is  an  agreement  expressed  or  implied. 
Such  courts  hold  that  a  tax  cannot  be  enforced  by  suit.^  So  in  con- 
struing a  statute  which  allows  sums  due  by  judgment  or  contract  to  be 
set  off.  Taxes  were  not  allowed  to  be  set  off,'  and  the  legal  tender 
act  making  United  States  notes  a  legal  tender  in  payment  of  debts 
was  construed  not  to  include  taxes  imposed  by  State  authority.* 
Another  objection  has  been  urged  to  the  recovery  of  taxes  by  action. 
A  remedy  is  provided  by  statute  for  the  enforcement  of  the  tax  by 
distress,  and  sale  of  goods  of  the  tax-payer,  and  the  rule  of  the  com- 
mon law  is  that  when  a  statute  creates  a  right  and  provides  a  particu- 
lar remedy,  it  is  exclusive  of  all  common-law  remedies.  But  this 
doctrine  only  applies  to  those  to  whom  the  statute  is  a  rule  of  action. 
The  king  is  hot, bound  by  statute  unless  expressly  named,  and  it  is 
well  settled  that  so  much  of  the  prerogatives  of  the  king  as  constitute 
him  parens  patricBy  or  universal  trustee,  vest  under  our  system  of  gov- 
ernment in  the  State,  or  body  politic.  The  reason  of  this  rule  ceasing, 
in  the  case  of  the  State  or  United  States,  the  rule  itself  ceases,  and 
either  debt  or  assumpsit  may  be  sustained  for  taxes.^  The  objections 
urged  in  the  cases  cited  from  Vermont  and  New  Jersey,  and  in  Lane 
County  V.  Oregon,  were  not  noticed  at  all  in  the  case  of  the  Savings 
Bank  v.  The  United  States,  but  it  would  seem  to  be  clear  upon  prin- 


^  Shaw  V.  Pickett,  26  Vt  486;  City  of  Camden  v.  Allen,  2  Duteher,  898. 

♦  Pierce  v.  The  dtj  of  Boston,  8  Mete.  620. 

•  Lane  Coonty  ».  Oregon,  7  WalL  71. 

*  Savmgfl  Bank  v.  The  United  States,  19  Wall.  22Y;  The  United  States  v.  Lymao,  1 
Mason  Cir.  Ct.  482  ;  Meredith  v.  The  United  States,  18  Peters,  486  ;  aty  of  Dnbnque  «. 
Illinois  Cent.  R.  R.  Co.  89  Iowa,  66,  a  fall  discussion  of  the  subject 
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ciple  that  an  action  may  be  maintained  for  taxes.  If  a  surety  on  a 
bond  pays  the  amount  due  for  his  principal,  or  a  person  obtains  goods 
from  a  merchant,  or  stands  by  and  sees  work  done  upon  his  house  or 
land  and  obtains  the  benefit,  though  he  makes  no  promise  to  pay,  and 
does  not  agree  to  pay,  yet  the  law  raises  an  implied  promise.  A 
citizen  enjoys  the  benefit  of  government,  his  person  and  his  property 
are  protected,  and  the  expenses  of  the  government  are  to  be  paid ; 
will  not  the  law  in  like  manner  raise  an  implied  promise  that  the 
citizen  shall  pay  his  proportion  of  the  expense  ?  And  when  it  is 
ascertained  in  the  mode  prescribed  by  law  what  amount  he  should 
pay,  should  there  not  be  considered  an  implied  promise  that  he  will 
pay  the  amount  ?  Taxes  are  a  political  necessity.  If  the  law  raises  a 
promise  to  pay,  that  one  of  its  citizens  may  not  obtain  the  services  or 
goods  of  another  without  compensation,  surely  it  will  raise  it  that  the 
State  may  exist.  The  tax  is  a  personal  charge  against  the  citizen, 
notwithstanding  a  lien  upon  property  may  be  given  by  statute  for  its 
payment.* 

In  many  of  the  States  it  is  provided  by  statute  that  the  taxes  may 
be  collected  by  suit.  The  suit  is  brought  by  the  oflBcer  designated  by 
statute,  usually  in  the  name  of  the  people  of  the  State.^  In  Illinois, 
by  the  Constitution,  the  application  for  judgment  for  the  sale  of  land 
for  taxes  is  limited  to  the  officer  entitled  to  receive  State  and  county 
taxes.*  The  case  of  Savings  Bank  v.  The  United  States  contains  the 
doctrine,  that  the  action  for  the  tax  can  be  maintained  without  assess- 
menty  the  court  in-  the  opinion  saying  that  ^^  an  assessment  is  only 
determining  the  value  of  the  thing  taxed  and  the  amount  of  tax  re- 
quired of  each  individual,  and  this  was  determined  by  the  law  requir- 
ing every  bank  to  pay  five  per  cent,  on  all  undistributed  earnings. 
There  was  no  occasion  for  any  other  assessment."  The  same  princi- 
ple would  apply  where  a  tax  of  one  per  cent,  is  imposed  on  all  real 
estate.  What  would  be  the  necessity  for  an  assessment  ?  To  ascer- 
tain who  owns  the  real  estate  and  its  value,  and  to  give  an  opportunity 
to  the  owner  to  have  it  corrected  if  the  assessment  is  erroneous.  Why 
is  there  not  the  same  necessity  in  the  case  of  the  bank,  if  it  be  a  sav- 
ings bank,  to  ascertain  the  amount  of  its  undistributed  earnings  t  A 
suit  might  be  brought  against  an  individual,  alleging  that  he  was  the 
owner  of  certain  real  estate  of  a  particular  value,  and  that  the  tax 
was  a  certain  amount,  with  as  much  propriety  as  in  the  case  of  the 

^  18  Peters,  498,  and  caBes  cited  ante,  %  V. 

«  Oakland  v.  Whipple,  89  CaL  lls ;  People  t>.  Paci6c  B.  R.  Co.  4Z  Cal.  898;  Filch  v. 
Elk  Co.  8  Ney.  271,  and  bo  in  Eaneaa ;  Texas  Banking  A  Ins.  Co.  v.  State,  42  Texas,  686. 
s  HiU  ».  Chicago,  60  UL  86. 
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bank.  It  is  submitted  that  the  yery  essence  of  a  tax  is  its  assessment, 
ascertaining  the  persons  liable  for  the  tax  and  the  amonnt  of  the  tax. 
This  is  certainly  trae  as  to  all  taxes  that  are  placed  on  the  roll.^ 
There  are  many  species  of  taxes  that  are  not  placed  on  the  roll,  as  in 
the  cases  of  the  license  tax,  probate  tax,  and  the  taxes  on  deeds  and 
suits,  bat  there  is  as  truly  an  assessment  in  such  cases  as  in  the  cases 
of  those  on  the  roll,  only  it  is  made  by  a  different  person,  the  person 
who  issues  the  license.  And  so  where  banks  or  other  institutions  are 
required  to  report  to  some  State  ofScer,  as  the  auditor  of  State,  the 
condition  of  their  business,  and  pay  a  tax  in  proportion  to  the  amount 
of  business,  or  capital,  or  other  measure  of  the  amount  of  the  tax 
which  may  be  used.  It  is  this  o£Scer  who  assesses  or  determines 
upon  the  coming  in  of  such  reports,  the  amount  of  the  tax.  It  is  the 
function  of  the  legislature  to  deteAnine  as  to  the  amount  of  the  tax 
to  be  levied,  and  to  distribute  the  burden  of  taxation  upon  such  per- 
sons and  subjects,  and  at  such  rates  as  it  deems  politic,  in  accordance 
with  the  Constitution  of  the  State.  When  the  rate  is  fixed  according 
to  value  of  property,  capital  or  earnings,  then  it  becomes  the  duty  of 
an  officer  to  ascertain  the  persons  and  subjects  liable  to  taxation,  and 
the  value  of  the  property,  capital  or  earnings.  To  ascertain  this  he 
must  investigate,  weigh  evidence  and  decide  <juestion8  of  law  and 
fact.  His  decision  is  made  known,  it  is  open  to  the  inspection  of  the 
tax-payer,  and  subject  to  correction  by  the  courts.  This  is  the  theory 
of  assessment  which  we  have  endeavored  to  elucidate  in  the  foregoing 
pages ;  it  is  sustained  by  the  amplest  authority.  .  It  seems  almost 
self-evident  that  a  legislative  body  cannot  in  advance  determine  such 
questions.  It  is  true  such  a  body  might  upon  a  report  previously 
made,  impose  a  tax  upon  each  corporation,  based  on  the  report,  and 
it  is  not  doubted,  that  in  such  case  the  legislature  might  make  the 
assessment.  But  when  the  tax  law  merely  fixes  the  rate  of  tax,  the 
subject  of  the  tax,  and  its  measure,  as  value,  capital,  or  earnings,  then 
the  doctrine  that  no  other  assessment  than  the  tax  law  is  necessary,  is 
one  not  sustained  by  either  reason  or  authority,  and  in  the  language  of 
the  dissenting  judges,  *^  introduces  a  new  principle  in  the  system  of 
taxation,  dangerous  to  the  rights  of  the  citizen,  and  the  peace  and 
security  of  society."  • 

Tax  List — ^The  usual  mode  of  collecting  the  tax  is  that  the  roll  or 
tax  list  is  placed  in  the  hands  of  an  officer,  styled  the  collector,  whose 


<  B]Ackwell  on  Tax  Titles,  pp.  107,  108,  and  authorities  in  note  1. 

*  Bradley,  J.,  and  Fiisld,  J.,  concurriDg,  in  Savings  Bank  v.  The  United  States,  19 
Wall.  241. 
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duty  it  is  to  collect  the  taxes  and  account  for  them  to  the  proper 
officers  designated  by  statute.  In  some  States  the  officer  merely  re- 
ceipts for  the  tax  list,  in  other  States  the  supervisors  attach  a  warrant 
to  the  tax  list  directing  the  officer  to  collect  the  taxes,  and  indicating 
the  mode  of  collection.  When  in  the  hands  of  the  collector  it  is  not 
merely  an  account  to  be  collected,  but  it  has  the  force  of  an  execution, 
which  the  collector  may  satisfy  by  levy  or  distress  of  the  goods  and 
chattels  of  the  tax-payers.^  The  form  of  the  warrant  in  New  York 
commands  the  collector  to  whom  it  is  directed  to  collect  from  the 
several  persons  in  the  tax  list  the  several  sums  mentioned  in  the  two 
last  columns  of  each  page  thereof,  set  opposite  their  respective  names^ 
directs  payment  of  the  moneys  collected  to  certain  officers  of  the  town 
or  county,  and  authorizes  him,  in  case  any  person  named  in  the  roll 
shall  refuse  or  neglect  to  pwy  said  tax,  to  levy  the  same  by  distress  and 
sale  of  the  goods  and  chattels  of  said  person  or  persons,  and  requiring 
the  payments  specified  to  be  made  on  or  before  a  certain  day.  This  is 
the  general  tenor  of  the  warrant,  but  whether  there  be  a  warrant,  or 
the  list  is  merely  delivered  to  the  collector,  when  in  his  hands  in  the 
mode  pointed  out  by  the  statutes  of  the  State,  it  has  all  the  force  of  an 
execution  issued  from  a  court,  upon  a  judgment  regularly  obtained. 
Is  a  demand  of  the  tax  necessary  before  a  levy  ?  If  it  be  true  that  the 
roll  when  complete  has  the  force  of  a  judgment,  and  is  conclusive  un- 
til  reversed ;  that  when  the  list  comes  into  the  hands  of  the  collector 
it  has  the  force  of  an  execution,  why  should  there  be  a  demand  before 
levy  i  No  reason  can  be  assigned,  and  none  can  be  given,  unless  it  be 
the  express  provision  of  the  statute,  or  some  peculiar  circumstance 
connected  with  the  particular  case.  In  Mississippi,  where  the  col- 
lector  had  been  enjoined  from  collecting  the  tax  in  a  suit  to  which  the 
tax-payer  was  not  a  party,  and  the  injunction  was  dissolved,  it  was 
said  that  before  the  collector  proceeded  to  sell  the  land,  he  should 
make  a  demand  of  the  tax,  as  the  tax-payer  may  have  been  ready  to 
pay  at  the  time  when  the  collector  was  prevented  by  the  injunction 
from  receiving  it.  When  this  state  of  things  was  changed,  the  tax- 
payer, in  justice,  should  be  made  aware  of  it.'  So  in  New  York, 
where  the  form  of  the  warrant  of  the  supervisors  only  authorizes  a 
levy  after  refusal  to  pay?  Where  the  statute  requires  the  collector  to 
give  notice  that  the  tax  is  due  and  payable,  and  indicate  the  times  and 
places  at  which  he  will  attend  for  its  collection,  and  if  the  tax  be  not 


»  Kelly  tf.  Craig,  6  Ired.  (Law),  129 ;  Van  ReDsselaer  v.  Whitbeck,  1  N.  Y.  623 ;  Shel- 
don V,  Van  Boakirk,  2  N,  Y.  478 ;  Gore  v.  Martin,  66  N.  C.  371 ;  State  v,  Leitjs,  66  N.  C.  608. 

*  Jones  V.  Burford,  26  Miss.  (4  Gush.)  194.         ^  Thompson  v.  Gardner,  10  Johns.  404. 
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then  paid,  to  attend  at  the  dwellings  of  the  parties  and  there  demand 
the  taxes,  and  if  not  paid  within  twenty  days,  to  make  the  same  by 
distress  and  sale,  the  demand  is  absolutely  essential  by  the  very  terma 
of  the  statute.^  But  when  the  statnte  requires  the  collector  to  ap}K>int. 
a  time  and  place  for  receiving  taxes,  and  to  distrain  in  case  of  failure 
to  pay,  if  it  appear,  from  long  usage,  that  the  mode  of  giving  notice 
of  such  appointments  has  been  by  a  notice  on  the  sign-post  of  the 
town,  a  demand  by  such  notice  is  sufficient.'  The  cases  cited  favor- 
ing the  necessity  of  a  demand,  are  cases  of  the  sale  of  land  for  taxes,, 
where  the  rules  as  to  the  performance  of  all  conditions  preceding  the 
sale  are  enforced  with  great  strictness.  But  even  in  this  class  of 
cases  it  is  held  that  the  return  of  the  delinquent  list  by  the  collector  in 
the  form  prescribed  is  evidence  of  a  demand.'  So  where  land  of 
non-residents  is  assessed  by  the  description  of  the  land,  without  refer- 
ence to  the  name  of  the  owner,  although  the  form  of  the  warrant  in- 
dicates the  necessity  of  a  demand,  no  demand  is  necessary,  as  the  per- 
son is  not  supposed  to  be  known  .^  And  where,  under  the  statute,  a 
demand  is  necessary,  it  may  be  shown  by  evidence  aliunde^  and  need 
not  appear  in  the  tax  proceedings.' 

What  Proferty  may  he  Taken  hy  the  Collector. — The  language 
of  the  warrant  usually  authorizes  the  collector  to  levy  on  the  goods 
and  chattels  of  the  tax-payer,  and  when  there  is  no  warrant  required 
to  be  attached,  the  tax  list  in  the  hands  of  the  officer  having  the  force 
of  an  execution,  he  is  authorized  to  seize  the  goods  and  chattels  of 
the  tax-payer.  The  personal  estate  of  the  tax-payer  is  the  primary 
fund  for  the  payment  of  taxes.'  This  is  the  general  rule,  but  it  may 
be,  and  often  is,  changed  either  by  express  provision  of  statute  or  by 
implication,  as  in  those  cases  where  the  tax  is  imposed  on  the  property 
as  such  without  reference  to  the  ownership,  and  the  proceeding  to  en- 
force its  payment  is  a  proceeding  in  rem.  Such  is  the  case  in  Massa- 
chusetts and  New  York,  as  to  lands  owned  by  non-residents,  which 
have  a  distinct  legal  character,  and  are  proceeded  against  in  a  mode 
different  from  that  employed  in  case  of  lands  owned  by  residents  and 
assessed  to  the  owners.  So  of  unimproved  lots  in  Washington  city, 
although  authority  is  given  to  collect  the  tax  on  the  same  by  levying 


^  Parker  v.  Bale's  Leasee,  9  Cranch,  66.  *  lyes  v.  Ljdq,  7  Conn.  606. 

»  Taylor  v.  People,  2  Gilman,  349;  Job  v,  Tebbits,  6  Gilman,  882. 

*  N.  Y.  A  Harlem  R.  R.  Co.  v,  Lyon,  16  Barb.  651. 

*  Gossettv.  Kent,  19  Ark.  602. 

*  Stead's  Ex'rs  v.  Course,  4  Cranch,  408 ;   Parker  v.  Rule's  Lessee,  9  Cranch,  64 ; 
Thatsher  v,  Powell,  6  Wheat.  119 ;  Scales  ».  Alvis,  12  Ala.  617.     , 
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on  the  goods  and  chattels  of  the  owner,  yet  the  proceedings  authorized 
are  against  the  land  itself  for  the  tax  due  thereon.* 

If  a  tax-payer  owes  a  tax  for  both  real  and  personal  property,  and 
tenders  the  tax  due  on  the  real  estate,  the  collector  must  receive  it,  al- 
though he  refuses  to  pay  the  tax  on  his  personal  estate.  Under  such 
circumstances  the  officer  cannot  refuse  to  receive  the  amount  tendered, 
and  return  the  land  as  delinquent.  The  taxes  on  the  personalty  are 
not  a  lien  on  the  real  estate,  unless  made  so  by  express  statute.'  In 
like  manner  the  collector  cannot  take  the  goods  of  a  subsequent  pur- 
chaser of  real  estate  for  taxes  accruing  prior  to  his  purchase ;  he  can 
only  seize  the  goods  of  the  person  who  was  owner  at  the  time  of  as- 
sessment. He  is  to  collect  the  taxes  from  the  persons  named  on  the 
roll,  and  he  cannot  go  beyond  it.' 

In  some  States  the  collector  is  authorized,  if  the  tax-payer  refuses 
or  neglects  to  pay  the  tax,  to  seize  the  body  of  the  delinquent  and 
imprison  him,*  or  upon  such  neglect  or  refusal,  an  application  may  be 
made  to  a  court  having  jurisdiction  of  the  person  of  the  party,  and  its 
payment  enforced  by  attachment  of  the  person,  fine  and  imprison- 
ment.*' So  in  Virginia,  as  to  a  license  tax  for  the  privilege  of  pur- 
suing the  business  of  a  distiller ;  the  assessor  delivers  to  the  collector  a 
list  of  all  licenses  granted  by  him,  which  authorizes  him  immediately 
to  distrain  upon  the  goods  of  the  distiller,  if  the  tax  is  not  paid,  and 
should  he  not  find  sufficient  property  to  satisfy  the  taxes  assessed,  he 
is  authorized  to  arrest  the  distiller  and  hold  him  in  custody  until 
payment  is  made,  or  until  he  enters  into  bond  with  sufficient  security 
conditioned  to  appear  before  the  Circuit  Court  to  answer  for  his  fail- 
ure to  pay  the  tax.  And  if  a  collector,  under  such  authority,  levies 
on  the  property  of  the  distiller,  which  is  subsequently  levied  upon  by 
an  officer  of  the  United  States,  for  a  tax  due  that  government,  and 
sold  to  pay  that  tax,  the  collector  not  "being  able  to  find  any  other 
property  of  the  distiller  may  legally  take  the  body  of  the  distiller."  A 
tax  on  professions  may  be  enforced  by  a  penalty  recoverable  by  in- 
dictment, as  for  a  misdemeanor.'' 

Another  mode  of  collection  is  practiced  in  some  States  in  reference 
to  the  owners  of  bonds  of  the  State,  or  of  corporations  in  the  State, 
which  might  be  very  well  styled  a  collection  by  reservation.     It  is 


I  TbompsoD  V.  Lessee  of  Carroll  et  al.  22  How.  422 ;  s.  p.  Martin  v,  Carron,  2  Dutch. 
230. 

«  SUt«  V,  PowpU,  44  Mo.  436.       •  Atlantic  &  Pacific  R.  R.  Co.  v,  Cluno.  2  Dillon,  176. 
*  Appleton  V,  Hopkins,  5  Oray,  630 ;  Daggett  v.  Everett,  19  Maine,  373. 
» In  re  Nichols,  54  N.  Y.  62,  66.  •  Commonwealth  v.  Byrae,  20  Gratt.  166. 

'  State  V.  Hayne,  4  S.  Car.  403. 
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made  the  duty  of  the  officers  of  the  State  or  corporation,  when  paying 
the  interest  due  on  the  bonds  of  the  State  or  corporation,  to  withhold 
a  certain  per  cent,  of  the  interest  dae  on  the  bond  as  a  tax  on  the 
owner  of  the  bond.^  So  banks  are  required  to  reserve  a  per  centum 
of  their  dividends  as  a  tax  on  their  shareholders,  and  the  amounts  so 
withheld  are  directed  to  be  paid  by  the  officer  receiving  them  into  the 
the  treasury  of  the  State.'  Where  the  tax  on  corporations  is  payable 
directly  to  the  treasurer  of  the  State,  it  may  be  enforced  by  manda- 
mus, and  it  is  no  defense  that  the  officer  of  the  corporation  on  whom 
it  is  served  was  not  in  office  when  the  tax  was  assessed.' 

§  106.  Collector  dejure^  de  facto,  when  a  Trespmser  db  initio. — 

This  is  the  general  name  applied  to  the  person  authorized  to  collect 
taxes,  and  whether  it  really  be  a  sheriff,  constable  or  treasurer,  the 
duties  and  liabilities  are  the  same.  The  authority  to  exercise  the 
office  proceeds  from  his  election  or  appointment.  If  he  has  this, 
although  there  may  be  some  informality  as  to  the  mode  of  his  quali- 
:fication,  he  is  still  an  officer  defacto^  and  in  collateral  proceedings  his 
authority  cannot  be  questioned.  Where  a  justice  of  the  peace  in 
England  has  not  taken  th6  oaths  required  by  law,  yet  acts  done  under 
a  warrant  issued  by  him  are  valid.  A  contrary  rule  would  produce 
great  confusion  in  the  administration  of  government.*  But  where 
the  title  to  the  office  is  brought  directly  in  issue,  by  a  q%io  warranto, 
or  in  some  suit  by  the  officer  where  his  right  of  action  is  based  upon 
his  title  to  the  office,  he  must  show  a  compliance  with  all  the  require- 
ments of  the  law.*  There  is  a  class  of  cases  which  hold  that  in  pro- 
ceedings to  enforce  the  sale  of  lands  delinquent  for  taxes,  the  failure 
of  the  collector  or  assessor  to  be  sworn,  or  to  give  the  bond  required 
by  statute,  invalidates  the  subsequent  proceedings  and  makes  a  sale  of 
the  land  void."  If  the  principle  involved  in  these  cases  be  correct, 
then  the  acts  of  an  officer  de  facto  are  not  valid,  and  may  be  attacked 
in  a  collateral  proceeding.  Yet  one  of  these  courts  decides  that  in 
other  matters  than  the  sale  of  lands  delinquent  for  taxes,  the  acts  of 
an  officer  de  facto  cannot  be  inquired  into  collaterally.  Thus  in  a  suit 
against  selectmen  of  a  town,  who  acted  as  assessors,  the  party  suing 


1  state  V.  Mayhew,  2  Gill,  487.  ^  Sheldon  v.  Coates,  10  Ohio,  278. 

>  Barney  v.  State,  42  Md.  48. 

*  The  Margate  Pier  Co.  v.  Haanais,  6  Eng.  Com.  Law,  278 ;  Blackwell  on  Tax  Titles, 
p.  98  ;  Wilcox  i;.  Smith,  6  Wend.  234 ;  Burke  v,  Elliot,  4  Ired.  866;  Merchants'  Bank  v. 
Chester,  6  Humph.  468 ;  Douglass  v.  Wickwire,  19  Conn.  489 ;  Tucker  v.  Aiken,  7  N.  H. 
131. 

'  Pike  V,  Hanson,  9  N.  H.  491,  suit  against  selectmen,  title  to  office  inyolyed. 

*  Payson  v.  Hall,  80  Maine,  819 ;  Isaacs  «.  Shattuck,  12  Yt.  668 ;  Spear  v.  Ditty,  8 
Yt.  419;  Proprietors  of  Cardigan  v.  Page,  6  N.  H.  182. 
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claiming  tliat  he  was  illegally  aseeesed,  the  title  of  the  collector  to  hia 
office  could  not  be  inquired  into,  although  the  office  had  been  put  up 
at  auction  at  a  town  meeting  to  the  lowest  bidder,  the  meeting  after- 
ward electing  the  one  giving  the  best  bid  to  the  office,  a  proceeding 
which  was  admitted  to  be  illegal.^  It  is  submitted  that  in  this  class 
of  cases  the  courts  in  their  anxiety  to  prevent  the  sacrifice  of  real 
estate,  where  the  purchaser  often  obtains  valuable  tracts  of  land  for 
an  inconsiderable  sum,  have  enforced  with  too  great  strictness  the 
rule  that  all  the  conditions  precedent  to  sale  must  be  complied  with, 
and  in  enforcing  it,  have  violated  a  plain  principle  of  law.  There 
are  cases  of  tax  title  which  sustain  the  general  principle  in  its 
application,  even  to  sales  of  land  delinquent  for  taxes,  which  rest 
upon  better  principle  and  authority/^  The  case  of  Parker  v.  Overman, 
which  would  seem  to  militate  against  these  views,  can  well  be  rec- 
onciled  by  the  peculiar  provisions  of  the  statute  as  to  the  oath  to  be 
taken  by  the  sheriff  before  he  entered  upon  the  duties  of  assessor.  By 
the  very  words  of  the  statute,  a  failure  to  file  the  affidavit  required 
by  the  statute  made  the  office  of  sheriff  vacant,  and  the  court  seem  to 
rely  upon  this  provision  alone.'  But  the  authority  of  this  case  even 
is  doubted  by  the  Supreme  Court  of  Arkansas.^  In  a  late  case,  the 
general  principle  has  been  sustained.  A  party  was  imprisoned  for 
non-payment  of  a  license  tax ;  on  a  writ  of  habeas  corpus^  it  was 
attempted  to  be  shown  that  the  license  was  assessed  by  an  assistant 
commissioner  of  the  revenue,  and  that  the  facts  that  authorized  the 
appointment  of  an  assistant  did  not  exist.  Such  an  inquiry  was  not 
allowed  in  this  collateral  proceeding ;  the  assistant  was  clothed  with 
the  authority  of  law,  and  was  acting  as  an  officer,  and  the  title  to  the 
office  was  not  involved," 

If  the  collector  in  making  distress  for  failure  to  pay  taxes,  exceed 
or  abuse  his  authority,  he  becomes  a  trespasser  aib  initio^  and  he  is 
liable  as  a  trespasser  just  as  if  he  had  claimed  no  authority  to  seize 
the  goods ;  but  mere  nonfeasance  does  not  amount  to  such  abuse  as 
to  make  him  a  trespasser  ai  initio.  This  doctrine  was  first  announced 
in  the  celebrated  Six  Carpenters*  Case,  where  it  was  ruled,  that  if 
parties  have  the  right  to  enter  a  public  tavern,  the  failure  to  pay  for 
meat  and  drink  ordered,  is  mere  nonfeasance,  and  does  not  make 

^  Tncker  v.  Aiken,  7  N.  H.  118. 

*  Ronkendorff  v.  Taylor's  Lessee,  4  Peters,  849 ;  Sheldon  v.  Coates,  10  Ohio,  278 ; 
Scott  v.  Watkins,  22  Ark  856;  Washington  v.  Miller,  14  Iowa,  584. 

»  18  How.  137.  *  Scott  V.  Watkins,  22  Ark.  866. 

^  Commonwealth  v.  Byrne,  20  Gratt  166 ;  and  see  Spragne  v.  Bailey,  19  Pick.  440; 
Cheever  v.  Murrill,  5  Allen,  564 ;  and  Ewing  v.  Robeson,  15  Ind«  29,  as  to  ioformalitieft 
in  the  action  of  collectors,  and  their  effect  on  their  acts. 
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them  liable  as  trespassers.^  In  applying  these  principles,  when  the 
statute  requires  the  collector  to  keep  the  goods  levied  npon  for  foar 
days,  to  giv6  a  notice  of  sale  for  forty-eight  hoars,  and  to  make  sale 
within  six  days  from  the  seizure,  a  sale  after  the  expiration  of  the 
six  days  was  considered  to  be  a  case  of  misfeasance,  and  the  collector 
a  trespasser  ai  initio.*  So  where  the  statute  directs  the  goods  to  be 
kept  a  certain  number  of  days  before  sale^  a  sale  before  the  expiration 
of  the  period  makes  him  a  trespasser  from  the  beginning,*  in  the 
same  manner  as  a  sale  after  the  period  limited  in  the  warrant. 

If  the  goods  seized  sell  for  more  than  enough  to  pay  the  taxes, 
that  does  not  make  the  collector  a  trespasser,  but  if  he  seizes  a  num- 
ber of  chattels  he  must  stop  the  sale  as  soon  as  a  sufficient  number 
haye  been  sold  to  pay  the  taxes  and  costs.  If  he  sells  after  that,  he 
becomes  a  trespasser  ab  initio;  and  if  the  statute  requires  him,  where 
the  goods  sold  bring  more  than  enough  to  pay  the  tax  and  costs,  to 
render  to  the  owner  an  account  in  writing  of  the  sale  and  charges, 
and  he  omits  to  do  so,  it  is  mere  nonfeasance,  but  the  receipt  of  the 
fiurplns  is  no  bar  to  any  action  by  the  tax-payer,  unless  agreed  to  be 
taken  in  satisfaction.^  If  an  officer  levy  on  an  undivided  interest  in 
goods,  and  sell  the  entire  property  in  the  goods,  he  becomes  a  tres- 
passer.' 

§  107.  Collector^  when  protected  by  his  Precept  and  when  not. — 

The  warrant  of  the  supervisors,  or  other  officer  authorized  by  law  to 
issue  the  warrant,  clothes  the  assessor  with  the  authority  to  collect  the 
tax.  The  power  to  seize  goods  and  sell  them  comes  not  from  the 
warrant,  but  from  the  tax  list  or  roll,  which  ascertains  the  amount 
due  by  each  tax-payer."  The  warrant  is  based  upon  the  list,  but  it 
need  not  be  annexed  to  the  list,  nor  is  it  essential  that  it  should  be 
sealed.^  But  the  roll  or  list  must  be  complete  before  the  warrant  is 
issued,  and  if  supervisors  attach  their  warrant  to  a  roll,  leaving  one 
of  their  number  to  complete  it  by  adding  the  increased  valuation  de- 
termined upon  by  the  board  as  a  board  of  equalization,  the  roll  and 
warrant  are  void.® 


1  8  Coke,  146 ;  1  Smith's  Leading  Cates,  259  [216]. 

*  Pierce  v.  Benjamin,  14  Pick.  866 ;  Noyes  v.  Hayerhill,  11  Cush.  888;  eonira,  Souhe- 
^n  Factory  v.  McOonibe,  1  N.  H.  809. 

*  Lefayonr  v.  Bartlett,  42  N.  H.  565;  Harriman  cr.  School,  86  Vt.  811 ;  Qoddard  v. 
Seymour,  80  Coon.  894 ;  Cahoon  v.  Coe,  52  N.  H.  625. 

*  Blanchard  v.  Dow,  82  Maine,  657 ;  Williamson  v.  Do v,  82  Maine,  659 ;  Thompson 
if.  Currier,  4  Foster  (N.  H.)  237 ;  Seekins  v.  Goodale,  61  Maine,  400;  oyerruling  WiUiam- 
son  V.  Dow,  as  to  failare  to  make  return  of  surplus  being  misfeasance. 

^  Moore  v.  Pennell,  62  Maine,  162.  *  Parker  v.  Sexton,  29  Iowa,  421. 

*  Barnard  v.  Grayes,  18  Mete.  86;  Bradford  v.  RandaU,  6  Pick.  496. 
«  Bellinger  v.  Gray,  61  N.  Y.  610. 
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The  collector  looks  to  the  roll  and  his  warrant  for  his  authority 
to  act.  They  constitute  his  precept,  and  so  long  as  this  is  correct  on 
the  face  of  it  he  may  obey  its  commands  and  levy  upon  the  goods  of 
the  persons  named  in  the  list.  The  oflScer  who  executes  the  process 
of  an  inferior  tribunal  is  protected,  unless  want  of  jurisdiction  appear 
on  the  face  of  the  process.^  In  the  language  of  the  court  in  Pacific 
R.  R.  Co.  V.  Dulle,^  "  Tax  collectors  have  always  been  held  to  the 
same  measure  of  liability  as  sheriffs  and  constables.  The  action  of  the 
assessor,  and  that  of  the  board  of  appeals,  or  county  court  in  the  mat- 
ter, is  judicial  in  its  character,  and  as  is  the  case  with  sheriffs,  so  the 
collector  need  only  inquire  whether  the  assessor  has  jurisdiction  over 
the  property,  i.  «.,  whether  it  is  liable  to  taxation  in  any  form,  and  he 
need  not  trouble  himself  about  the  regularity  of  his  proceedings.  K 
the  tax  list  shows  jurisdiction,  he  is  protected."  Where  a  party 
claimed  that  his  land  was  exempt  from  taxation  under  a  law  exempt- 
ing lands  only  used  for  agricultural  purposes,  although  he  may  be  en- 
titled to  the  exemption,  the  collector  is  justified  in  making  the  tax. 
He  is  bound  to  suppose  that  the  action  of  the  assessor  is  correct.  He 
looks  alone  to  his  precept,  and  he  is  protected  unless  the  exemption  is 
absolute.*  But  when  the  person  making  the  assessment  had  no  juris- 
diction, as  where  the  statute  authorized  the  county  clerk  to  extend  the 
school  tax  on  the  roll,  and  it  was  done  by  the  county  auditor,  the  man- 
date to  the  collector  affords  no  protection.* 

Errors  on  the  face  of  Precg>f .7— Where  the  assessors  have  from 
the  first  day  of  August  to  the  second  Tuesday  of  that  month,  to  revise 
and  correct  the  roll,  and  they  place  on  the  roll  property  not  on  it  on 
the  first  of  August,  it  is  error,  and  if  their  affidavit,  which  is  required 
to  be  placed  on  the  original  roll,  is  dated  the  twenty-ninth  of  July,  a 
period  when  the  roll  could  not  be  complete,  this  is  also  error,  and  these 
errors  appearing  on  the  face  of  the  proceedings,  the  assessment  is  a 
nullity  and  gives  no  jurisdiction  to  the  board  of  supervisors  to  issue 
the  warrant.  The  affidavit  being  a  part  of  the  assessment,  and  show- 
ing on  its  face  this  want  of  jurisdiction,  not  only  are  the  assessors  and 
supervisors  trespassers,  but  so  is  the  collector,  as  to  any  person  whose 
property  is  seized  for  the  taxes  assessed  in  such  roll.'    Of  this  charac- 


I  Bradley  «.  Ward,  58  N.  Y.  401,  and  cases  cited.    See  WiDg  v.  Hall,  47  Vt.  182. 

^  48  Mo.  282 ;  s.  p.  St.  Lonia  Mut.  Life  Ina.  Co.  v,  Charles,  47  Mo.  466 ;  Paciac  R.  R. 
Co.  V,  Opel,  49  Mo.  191 :  North  Mo.  R.  R.  Co.  v.  Maguire,  49  Mo.  482 ;  Noland  v.  Basby, 
28  Ind.  164 ;  Caldwell  v.  Hawkins,  40  Maine,  626  ;  Hubbard  t*.  Garfield,  102  Mass.  72  ; 
St.  Louis  Building  <fe  Sayings  Asso.  v,  Lightner,  47  Mo.  394  ;  Cunningham  v.  Mitchell,. 
67  Penn.  St.  78. 

3  Lee  tf.  Thomas,  49  Mo.  118;  Hubbard  v.  Garfield,  102  Mass.  72. 

♦  Brown  ».  Harriss,  62  Mo.  836.  •  Westfall  v.  Preston,  49  N.  Y.  849. 
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ter  are  the  errors  in  the  form  of  the  affidavits  to  the  original  roll  re- 
quired to  he  made  by  the  assessors,  heretofore  mentioned,  where  the 
defect  was  a  substantial  one,  and  appeared  on  inspection  of  the  roll 
delivered  to  the  collector.*  Bnt  where  a  copy  of  the  roll  is  delivered 
to  the  collector,  as  the  statute  does  not  require  the  affidavit  to  be  at- 
tached to  the  copy,  a  defect  in  the  affidavit  on  the  original  roll  does 
not  affect  the  collector.  In  such  case  his  precept  is  regular  on  its  face 
and  protects  him.' 

Although  the  form  of  the  warrant  may  not  direct  the  collector  to 
sell  the  property  seized  in  seven  days,  as  required  by  statute,  yet  if  he 
does  sell  within  the  seven  days,  no  advantage  can  be  taken  of  the 
defect  in  the  warrant ;'  and  so  if  the  warrant  directs  the  collector,  if 
he  finds  no  goods  and  chattels,  to  arrest  the  tax-payer  in  twelve  days 
after  demand,  instead  of  fourteen  as  directed  by  statute,  if  he  executes 
the  authority  conferred  in  accordance  with  the  statute,  the  defect  in 
the  wan-ant  is  immaterial.^  But  on  the  other  hand,  he  must  not  vio- 
late the  terms  of  the  warrant.  If  the  statute  prescribes  the  form  of 
the  warrant  exempting  certain  property  from  distress,  and  a  warrant 
is  issued  exempting  other  property  iwt  in  the  fomiy  it  exonerates  the 
collector  from  levying  on  the  property  improperly  exempted  in  the 
warrant.  If  he  follows  the  warrant,  and  makes  the  arrest  of  the  body 
because  there  were  no  goods  and  chattels,  he  makes  an  illegal  arrest ; 
if  he  follows  the  law,  he  violates  his  warrant.'  In  like  manner,  where 
a  board  of  appeals  from  tax  assessments  remitted  an  entire  tax  on  the 
whole  roll  as  illegally  made,  and  delivered  a  transcript  of  their  judg- 
ment to  the  collector,  although  their  action  was  invalid  it  protected 
the  collector.  *  He  was  not  bound  to  disregard  their  action  and  incur 
the  risk  of  litigation  with  all  the  tax-payers." 

The  authority  of  the  collector  is  restricted  to  levying  on  the  goods 
and  chattels  of  the  persons  named  in  the  tax  roll.  Where  there  is  an 
assessment  of  shares  to  the  stockholders  of  a  bank,  this  confers  no 
authority  to  seize  the  property  of  the  bank ;  the  direction  is  to  seize 
that  of  the  stockholder  who  is  assessed  on  the  roU.^  He  must  collect 
the  taxes  as  he  finds  them  assessed  on  the  roll,  and  cannot  add  to  the 
amount  of  the  tax,  or  increase  or  diminish  the  taxes  of  a  particular 


^  Van  Rensselaer  v.  Whitbeck,  7  N.  Y.  517 ;  Pariah  v.  Golden,  85  N.  Y.  462. 
«  Bradley  v.  Ward,  58  N.  Y.  401.  •  Kin«  v,  Whitcomb,  1  Mete.  328. 

*  Barnard  v.  Graves,  18  Metr.  85.    To  refuse  to  pay  without  receipt  is  a  waiter  of  the 
six  days'  notice  required  by  statute  before  distress.     State  v.  Hitchcock,  47  Yt.  419. 

*  Inhabitants  of  OmevUle  v,  Pearson,  61  Maine,  662. 

*  State  ».  Perrine,  84  N.  J.  Law,  264. 

'  First  Nat.  Bank  of  Sandy  HUl  v,  Fancher,  48  N.  Y.  524. 
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individual,  any  more  than  a  sheriff  could  change  the  amount  of  his 
execution.* 

Where  a  collector  has  received  the  amount  of  a  tax,  and  by 
proper  proceedings  the  legality  of  the  assessment  has  been  tested,  and 
it  has  been  declared  void,  he  and  his  sureties  on  bis  official  bond  are 
liable  to  the  tax-payer,  ^  but  it  seems  that  though  he  has  received 
taxes  without  lawful  authority,  if  he  has  paid  them  over  to  the  treas- 
urer before  demand  or  notice,  he  is  not  liable  to  the  party  by  whom 
they  were  paid.'  The  ground  of  this  decision  is  that  the  collector  and 
the  State  stand  in  the  relation  of  principal  and  agent,  and  that  an 
agent  who  deals  with  third  parties  for  the  principal  is  not  liable  per- 
sonally for  claims  arising  out  of  such  transactions,  if  he  pays  over  the 
funds  in  his  hands  before  demand  and  notice. 

When  a  collector  receives  a  tax  he  must  pay  it  over  to  the  State. 
He  cannot  refuse  on  the  ground  that  it  was  not  properly  chargeable 
to  the  particular  person.  The  party  has  his  remedy,  and  may  pursue 
it,  and  the  collector  is  not  to  make  defense  for  him.  It  is  not  one  of 
his  duties  to  ascertain  whether  taxes  are  properly  assessed.  He  is  to 
pay  over  the  moneys  received  to  those  entitled  by  law  to  receive 
them.*  But  if  a  collector  pays  over  all  the  moneys  collected,  and 
then  discovers  that  hia  warrant  is  fatally  defective  so  as  to  afford  him 
no  protection  against  the  tax-payers,  he  may  cease  to  collect,  and  the 
invalidity  of  the  warrant  would  be  a.  good  defense  to  an  action  on  his 
bond  for  refusing  to  collect.*  Where  special  taxes  collected  are 
directed  by  statute  to  be  credited  to  the  several  counties  on  account  of 
the  general  tax  for  the  ensuing  year,  this  justifies  the  sheriff  in  retain- 
ing the  amount  due  for  his  county,  for  payment  to  the  county  treas- 
urer, instead  of  paying  it  to  the  State  treasurer."  The  collector  is 
liable  to  the  State  for  the  amount  of  taxes  on  his  roll,  when  it  is  a 
valid  one,  and  even  on  an  invalid  one  to  the  extent  of  the  moneys 
collected.  If  he  can  show  that  property  cannot  be  found  to  that 
extent,  the  defense  is  a  good  one,  but  if  he  receives  from  a  tax-payer 
a  check  good  at  the  time,  and  neglects  to  present  it  until  the  drawer 
{ails,  he  is  responsible ;  and  if  he  returns  such  a  tax  as  delinquent,  and 
the  tax-payer  is  compelled  to  pay  it  again,  he  is  liable  to  the.  tax-payer 
for  the  amount.' 


I  SUte  V.  Bentley,  8  Zabr.  582 ;  L«tt  v.  Hubbard,  44  Ala.  698. 

>  State  V,  ShacUett,  87  Mo.  280. 

«  Crutchfield  v.  Wood.  16  Ala.  702. 

^  Commonwealth  v.  Philadelphia,  27  Penn.  St.  497 ;  Bell  v,  R.  R.  Co.  4  Wall.  598. 

*  Bradley  v.  Ward,  68  N.  Y.  401 ,410. 

•  btate  V.  Briggs,  65  N.  C.  159.  ■»  Chouteau  v.  Rouae,  66  Mo.  65. 
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If  a  collector  arrests  a  person  on  an  election  day,  when  he  is  priv- 
ileged from  arrest,  the  process  protects  him.  He  is  not  to  judge  of 
the  validity  of  the  privilege,  and  if  the  privilege  is  violated,  tiie  party 
must  seek  some  other  remedy ;  he  cannot  sue  the  collector  in  trespass.^ 
So,  although  a  tax  collected  may  have  been  illegally  assessed,  and  the 
collector  liable,  if  it  has  been  paid,  and  the  party  lias  recovered  the 
amount  from  the  town  into  whose  treasury  it  has  been  paid,  he  cannot 
recover  against  the  collector.  He  has  elected  between  his  remedies, 
and  is  bound  by  his  election.^ 

Although  a  collector  has  settled  with  the  State  and  coxmty  for  the 
taxes  on  his  roll,  he  may  continue  to  collect  to  reimburse  himself  as 
to  all  taxes  not  paid,  and  may  levy  jnst  as  he  might  before  the  settle- 
ment ;  these  powers  continue  for  such  period  as  may  be  designated 
by  statute.  But  it  is  said  that  a  statute  forbidding  the  courts  to  issue 
injunctions  to  restrain  the  collection  of  taxes,  does  not  apply  where 
the  collector  has  settled  with  the  State,  for  such  action  then  does  not 
delay  the  State  in  the  coUection  of  its  revenue.* 

§  108.  Bemedjf  for  illegal  Tax — Voluntary  Payment^  and  Pay- 
ment under  CompuUion. — ^We  have  endeavored  to  show  in  this  and 
the  previous  chapter  what  persons  are  liable  for  an  illegal  tax.  The 
result  may  be  summed  up  thus :  the  tax  officers,  assessors,  supervis- 
ors, and  collectors  are  each  clothed  with  a  special  authority.  When 
they  go  beyond  that  authority  their  acts  are  illegal.  Where  assessors 
act  without  jurisdiction,  and  their  assessment  is  not  in  pursnance  of 
the  law,  the  assessment  is  void,  and  they  are  trespassers.  If  their 
want  of  jurisdiction  appears  upon  the  face  of  the  roll,  the  supervisors 
who  issue  the  warrant  have  notice  of  it,  and  thus  aiding  in  the  com- 
mission of  the  trespass,  they  too  are  liable.  So,  where  the  roll  comes 
to  the  hands  of  the  collector,  if  the  error,  the  want  of  jurisdiction  of 
either  assessors  or  supervisors,  appears  on  the  face  of  the  roll  or  war- 
rant, he  partakes  of  the  wrong,  and  is  also  liable  as  a  trespasser.  Bat 
it  is  to  be  noted  that  when  the  roll  comes  into  the  hands  of  the 
supervisors  or  other  officers  authorized  to  issue  the  warrant,  it  is  pre- 
sumed to  be  correct,  and  unless  the  error  be  on  its  face  they  cannot 
refuse  to  issue  the  warrant.* 

If  the  tax  is  paid,  and  the  assessment  was  illegal,  there  was  no 
authority  to  collect  the  tax ;  what  then  is  the  remedy  of  the  citizen  ? 
The  money  having  been  paid  into  the  treasury  of  the  State,  in  justice 


'  Wood  V.  Davis,  84  N.  H.  828.  «  Ware  v,  rercival,  61  Maine,  J91. 

*  White  V.  State,  61  Ga.  252. 

*  People  V.  Halsey,  87  N.  Y.  844 ;  Clark  v.  Axford,  5  Micb.  183. 
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to  the  citizen  it  should  be  refunded ;  but  unless  the  State  has  provided 
by  statute  a  mode  of  being  sued  by  its  citizens,  there  is  no  remedy 
as  against  the  State.  Its  legislature  may  however  as  a  matter  of 
favor  refund  such  taxes.  Where  the  tax  has  been  paid  into  the  treas- 
ury of  a  county  or  city,  there  is  a  remedy  under  some  circumstances. 
But  there  is  also  a  remedy  against  the  officer  receiving  the  tax ;  the 
collector  or  other  officer  receiving  the  tax  may  be  sued  in  assumpsit 
for  money  had  and  received. 

Voluntary  Payment^  and  Payment  under  Compulsion. — It  is  a 
well  settled  principle  of  law  that  a  voluntary  payment  of  money 
under  a  mistake  of  law,  lays  no  foundation  for  an  action  to  recover 
back  the  money  so  paid.  Where  a  man  demands  money  of  another 
as  matter  of  right,  and  that  other,  with  a  fuU  knowledge  of  the  facts 
upon  which  the  demand  is  founded,  has  paid  a  sum  of  money  volun- 
tarily, he  cannot  recover  it  back.^  These  principles  have  been 
applied  both  in  England  and  in  this  country  to  taxes  illegally  exacted 
by  the  tax  officers,  in  suits  brought  against  them  for  money  had  and 
received.^  The  difficult  questions  which  arise  are  generally  as  to 
whether  under  the  facts  of  the  particular  case,  the  payment  was  vol- 
untary or  under  compulsion.  Where  the  party  paying  the  tax 
protests  against  its  payment,  as  illegal,  and  notifies  the  collector  not 
to  pay  over  the  money  to  the  State,  especially  if  such  payment  is 
made  to  prevent  a  seizure  of  his  goods  or  to  get  possession  of  them, 
the  payment  is  not  voluntary.'  And  although  there  may  be  no 
formal  protest  and  notice  of  intention  to  sue,  where  the  goods  of  the 
party  have  been  seized  under  process,  or  the  officer  threatens  to  seize 
them,  and  has  the  authority  to  do  so,  a  payment  to  obtain  possession 
of  them  or  to  prevent  a  seizure  is  not  voluntary.*  In  the  language  of 
Campbell,  J. :  "  Where  an  officer  demands  a  sum  of  money  under  a 
warrant  directing  him  to  enforce  it,  the  party  of  whom  he  demands 
it  may  fairly  assume  that  if  he  seeks  to  act  under  process  at  all,  he 
will  make  it  effectual.  The  demand  is  equivalent  to  the  service  of  a 
writ  on  the  person.  Any  payment  is  to  be  regarded  as  involuntary 
which  is  made  under  a  claim  involving  the  use  of  force,  and  he  can- 


^  Bpisbain  v.  Dacres,  6  Taunt.  164;  Bromley  v.  Holland,  7  Vesey,  28. 

'  Irving  V,  Wilson,  4  Term  R.  486  ;  Greeway  v.  Hurd,  Id.  664 ;  Ripley  v.  Oelston«  9 
Johns.  201  ;  Elliott  v.  Swartwont.  ]0  Pet.  187 ;  State  Tonnage  Tax  Cases,  12  Wall.  209 ; 
Walker  v.  City  of  St.  Louis,  16  Mo.  668  ;  20  lb.  148  ;  New  York  A  Harlem  R.  R.  Co.  v. 
Marsh,  12  N.  *Y.  808 ;  Dubuque  <&  Sioux  City  R.  R.  Co.  v.  Supervisors  of  Webster  Co.  40 
Iowa,  16. 

»  Allen  V.  Burlington,  46  Vt.  202 ;  affi'g  Babcock  v.  Granille,  44  Vt.  826 ;  Elliott  v. 
Swartwout,  10  Pet.  187. 

*  Irving  V.  Wilson,  4  Term  R.  486. 
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not  be  held  to  expect  that  the  officer  will  desist  after  once  making 
demand.  The  exhibition  of  the  warrant  directing  forcible  proceed- 
ings, and  the  receipt  of  money  thereon,  will  be  in  such  case  equiva- 
lent to  actual  compulsion."  ^  The  doctrine  bo  well  delineated  by 
Judge  Campbell  is  well  sustained  by  authority.  Payment  to  an 
officer  who  has  a  warrant  for  the  collection  of  taxes,  where  the  party 
called  upon  must  pay  or  suffer  his  property  or  person  to  be  taken,  is 
a  payment  by  compulsion.'  So,  where  a  sum  of  money  is  demanded 
by  a  collector  for  the  clearance  of  a  vessel,  and  objection  is  made  to 
the  payment,  but  the  money  is  paid  in  order  to  obtain  the  clearance ; 
or  where  costs  were  illegally  exacted  by  a  marshal  as  the  condition  of 
a  delivery  of  a  vessel  seized  under  process,  such  payments  are  under 
compulsion.' 

In  the  following  cases  the  general  doctrine  was  admitted,  but  the 
facts  were  considered  not  to  be  sufficient  to  make  the  payment  one 
under  compulsion.  The  party  was  arrested  for  non-payment  of  the 
tax,  promised  to  pay  if  released,  was  released,  and  about  a  week  after- 
ward paid  the  tax  and  costs ;  this  payment  was  held  voluntary.^  So 
when  land  had  been  sold  for  non-payment  of  taxes,  and  deeds  were 
about  to  be  made,  to  prevent  the  issue  of  the  deeds,  the  taxes  and 
•osts  were  paid,  this  payment  was  held  to  bo  voluntary,  first,  because 
under  the  facts  of  that  case  the  deeds  would  have  been  void,  and  sec- 
ondly, because  there  was  a  remedy  by  statute  to  set  aside  the  deeds 
without  paying  the  money,  and  therefore  there  was  no  element  of 
compulsion.®  Where  a  payment  was  made  to  a  treasurer,  of  certain 
taxes,  and  it  appeared  that  the  cause  of  the  payment  was  that  the 
party,  as  a  purchaser  of  lands,  offered  his  deeds  to  be  recorded,  and 
the  register  refused  to  record  them  until  a  certificate  of  payment  of 
all  taxes  due  on  the  land  was  obtained  from  the  auditor.  In  a  suit 
against  the  treasurer  the  payment  was  considered  voluntary,  seem-: 
ingly  on  the  ground  that  the  acts  of  the  register  were  not  to  be  at- 
tributed to  the  treasurer.* 

When  the  tax  paid  is  illegally  assessed,  and  is  paid  under  protest, 
under  compulsion,  or  with  notice  that  the  party  intends  to  institute 
suit  to  test  the  validity  of  the  tax,  it  may  be  recovered  back  of  the 
collector  in  an  action  for  money  had  and  received.'    When  the  party 

1  Atwell  V.  Zeluff,  26  Mich.  118 ;  affi'g  21  Mich.  488. 

'  Snowden  v.  Davie,  1  Taunt.  858 ;  George  v.  Mendon,  6  Mete.  497. 

'  Ripley  t».  Gelston,  9  Johns.  201 ;  Clinton  v.  Strong,  Id.  870 ;    but  see  Taylor  v. 
Board,  81  Penn.  St.  78,  eonira, 

•      *  Fellows  V.  School  District,  89  Maine,  659;  s.  p.  Gachet  v.  McCall,  50  Ala.  807. 

'  PhUlips  V.  Jefferson  Co.  6  Eansan,  412.         *  Smith  v.  Schroeder,  16  Minn.  85. 

^  Clifford,  J.,  in  State  Tonnage  Tax  Case«,  12  Wall.  209. 
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placed  the  amoant  of  the  tax  claimed  against  him  in  a  package  upon 
his  counter,  before  the  collector,  forbade  his  taking  it,  and  notified 
him  that  his  warrant  was  defective,  and  that  he  would  be  held  respon- 
sible for  the  taking,  and  the  collector  did  take  the  package,  such  pay- 
ment was  not  voluntary.^  It  would  seem  to  be  the  correct  doctrine, 
that  where  taxes  illegally  assessed  are  paid,  although  there  be  no 
formal  protest,  yet  if  the  collector  understands  from  the  payer  that 
the  taxes  are  regarded  as  illegal,  and  that  suit  will  be  instituted  to 
compel  the  refunding  of  them,  he  is  entitled  to  recover,  and  the  pay- 
ment will  not  be  considered  voluntary.' 

In  Kansas  at  one  time  the  doctrine  was  asserted,  that  the  payment 
was  voluntary  though  made  under  protest,  unless  it  was  made  to  re- 
lease the  person  or  property  of  the  tax-payer  from  detention,  or  to 
prevent  an  immediate  seizure.^  This  doctrine  was  modified  in  a  case 
where  the  tax  had  been  assessed,  the  period  in  which  it  could  be  cor- 
rected had  passed,  by  the  statute,  a  warrant  to  collect  the  tax  was  re- 
quired to  issue  in  a  fixed  period,  nothing  remained  to  be  done,  and  as 
soon  as  the  period  fixed  elapsed,  the  warrant  would  issue  and  be 
levied.  Under  these  circumstances  a  payment  under  protest  was 
considered  not  a  voluntary  payment.*  Where  notice  is  served  upon 
a  tax-payer  by  the  collector  of  taxes,  that  unless  the  tax  is  paid% 
penalty  will  be  imposed  and  a  warrant  issued  therefor,  a  payment  to 
prevent  the  issue  of  the  warrant,  and  the  incurring  of  the  penalty,  is 
not  a  voluntary  payment.' 

It  being  ascertained  that  the  illegal  tax  was  not  paid  voluntarily 
with  a  full  knowledge  of  all  the  facts,  the  next  question  to  be  consid- 
ered is  whether  the  officer  has  paid  over  to  the  State  the  money  re- 
ceived, and  what  effect  such  payment  will  have.  If  the  taxes  are  ille- 
gal, and  are  not  paid  voluntarily,  the  fact  that  they  have  been  paid 
over  by  the  collector  does  not  affect  the  case,  and  he  is  still  personally 
liable.*  There  was  no  authority  to  make  the  demand,  the  officer  did 
what  the  law  did  not  authorize,  and  is  liable  for  the  wrong  committed. 

Where  a  tax  is  paid  under  a  mistake  of  fact,  it  may  be  recovered 
back.  In  such  cases  it  is  a  material  inquiry  whether  the  money  has 
been  paid  over  before  notice  of  the  mistake.  If  it  has  been  paid  over 
before  such  notice,  the  officer  receiving  it  is  not  liable.    The  distinc- 


«  BeUinger  v.  Gray,  51  N.  Y.  610. 

*  Enkine  v.  Van  Andale,  16  Wall.  11 ;  and  see  post,  §  142,  aa  to  voluntary  payment. 

*  Wabannaee  Co.  v.  Walker,  8  Kansas,  486. 

*  Kansas  Pacific  R.  R.  Co.  v.  Com'rs  of  Wyandotte  Co.  8  Central  Law  Jour.  596.  • 
»  Union  Nat.  Bk,  of  New  York  v.  Mayor,  Ac.  61  N.  Y.  688 ;  citing  48  N.  Y.  189. 

*  Elliott  V.  Swartwout,  10  Peters,  187 ;  Stale  v.  Shacklett,  87  Mo.  280. 
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tion  between  the  cases  is  broad.  In  this  class  of  cases  there  is  no 
wrong  done ;  in  the  other  class  of  cases  the  i>arty  is  presumed  to 
know  the  law,  and  he  has  violated  it.^ 

The  remedy  of  assumpsit  for  money  had  and  received  is  against 
the  officer  receiving  the  tax,  and  does  not  preclude  the  party  from  his 
action  of  trespass  against  him,  or  against  the  aeftssors  or  supervisors 
who  have  taken  part  in  the  assessment  and  collection  of  the  tax.  The 
tax  being  illegal,  all  who  have  assisted  in  its  enforcement  are  trespass- 
ers, and  liable  for  the  injury  sustained.  The  party  may  also  have  his 
remedy  against  the  town  or  county  into  whose  treasury  the  illegal  tax 
has  been  paid.^ 

There  is  no  remedy  in  equity  to  restrain  the  collection  of  a  tax  on 
the  sole  ground  that  it  is  illegal.  To  justify  the  interposition  of 
equity  the  facts  must  bring  the  case  under  some  acknowledged  head 
of  equity,  as  irreparable  injury,  or  multiplicity  of  suits,  or  where  real 
estate  is  concerned,  that  a  cloud  will  be  thrown  upon  the  title  of  the 
party  seeking  redress.*^ 

§  109.  The  JAen  of  the  State  for  Taxes. — ^When  the  statute  does 
not  give  an  express  lien,  and  iix  its  date,  the  tax  becomes  due  when  the 
roll  or  list  is  complete,  and  when  the  period  for  the  corrections  pro- 
vided  for  by  statute  has  passed,  and  when  a  warrant  is  issued,  the  date 
of  the  warrant  fixes  the  commencement  of  the  lien.  As  to  real  estate^ 
the  lien  is  almost  universally  given  by  statute.  In  reference  to  per- 
sonal estate,  the  principle  seems  a  correct  one  that  the  lien  begins  as 
soon  as  the  officer  receives  the  list  for  collection.  It  has,  as  we  have 
already  seen,  the  force  of  an  execution  in  his  hands,  and  to  give  it  that 
effect  would  make  it  a  lien  upon  all  the  personal  estate  of  the  tax- 
payer actually  levied  on,  the  lien  relating  to  the  day  of  the  reception 
of  the  roll  by  the  officer.  In  the  case  of  an  insolvent  corporation, 
whose  property  is  i7i  custodia  legis^  the  Hen  acquired  by  the  issue  of 
the  warrant  takes  precedence  of  the  claims  of  creditors  of  the  corpora- 
tion.* The  doctrine  was  asserted  in  this  case  that  the  people  of  the 
State  succeed  to  all  the  prerogatives  of  the  British  crown,  so  far  as- 
they  are  essential  to  the  efficient  exercise  of  powers  inherent  in  the 
nature  of  civil  government,  and  that  there  is  the  same  priority  of 
right  for  the  State,  in  respect  to  the  payment  of  taxes,  which  existed 
at  common  law  in  favor  of  the  public  treasury.    When  an  execution 


'  Bond  V.  Hoyt,  18  Peters,  268 ;  citing  10  Petera,  137. 

2  Bank  of  the  Commonweiilth  ».  Mayor.  4c.  of  N.  Y.  48  N.  Y.  184. 

»  Chicago  V.  Dows,  11  Wall.  108. 

*  Matter  of  the  Receivership  of  Columbia  Jiw.  Co.  8  Abb.  Ct.  App.  Dec.  (N.  Y.)  289  ; 
s.  0.  d^Keyes,  128. 
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is  leried  on  property  of  a  tax-payer  subsequent  to  the  period  when  the 
roll  comes  into  the  hands  of  the  oflSeer  for  collection,  the  lien  acquired 
by  the  State  is  superior  to  the  execution,  and  the  lien  attaches  so  soon 
as  the  officer  receives  the  roU.^  The  doctrine  asserted  in  3  Abb.  Ct. 
App.  Dec.  243,  was  substantially  approved  in  Missouri,  where  the 
statute  gave  no  specific  lien  for  taxes  on  personalty,  and  the  debtor  had 
made  an  assignment  for  the  benefit  of  creditors.  While  it  was  not 
contended  that  the  assignment  discharged  the  taxes,  it  was  clidmed 
that  they  could  only  be  recovered  by  a  suit  in  equity  to  administer  the 
trust.  But  it  was  held  that  the  State  had  a  lien  superior  to  that  of  the 
creditor,  which  was  not  discharged  by  an  assignment  by  the  debtor  for 
the  benefit  of  his  creditors,  and  the  collector  was  authorized  to  seize 
and  sell  the  property  in  the  hands  of  the  assignee.  The  property  was 
to  be  regarded  pro  hoc  vice  as  that  of  the  assignor.  The  court  seemed 
to  doubt  whether  the  lien  was  one  that  would  follow  the  property  into 
>the  hands  of  a  hona  fide  purchaser  for  value,  but  regarded  it  as  a 
quad  lien  that  attached  to  the  property  until  it  encounters  a  higher 
equity.^ 

The  liens  here  spoken  of  are  liens  on  the  personal  property  of  the 
tax-payer  for  his  taxes,  whether  due  on  real  or  personal  estate,  for  as 
a  general  rule  all  taxes  are  contributions  by  the  citizen,  and  not  by 
the  property.  The  demand  is  a  personal  one,  and  the  roll,  which  is 
in  lieu  of  an  execution,  is  a  lien  on  all  the  personal  estate  of  the  tax- 
payer. But  it  is  not  true  as  a  general  proposition  that  the  tax  on 
personalty,  or  any  tax  other  than  a  tax  on  land,  is  a  lien  on  real 
estate.  And  when  the  statute  makes  by  one  section  the  assessment  a 
lien  on  all  the  personal  property  of  persons  owing  taxes,  and  by 
another  section  makes  it  a  lien  on  real  estate,  the  latter  will  not  be  so 
construed  as  to  make  the  taxes  on  personal  property  a  lien  on  the  land 
of  the  tax-payer  in  the  hands  of  a  person  purchasing  such  lands  sub- 
sequent to  the  assessment,  unless  such  purchaser  had  actual  notice  of 
the  lien.' 

In  Mississippi  the  doctrine  is  not  recognized  that  there  is  a  lien  on 
personalty  for  taxes  without  express  provision  by  statute.  A  statute 
in  that  State  declares,  that  ''taxes  imposed  by  this  act  shall  be 
preferred  to  all  payments,  executions,  incumbrances  and  liens  of  any 
description  whatever,  and  they  shall  be  from  the  first  day  of  March 
in  each  and  every  year,  a  lien  upon  all  real  estate  of  the  person 
assessed  within  the  county  in  which  the  assessments  are  made."    An 


1  McNeiU  V.  Farnemao,  37  Ind.  208.  *  Phillips  v.  Roase,  49  Mo.  586. 

*  Sohaeffer  v.  People,  60  HI.  179. 


§  109.]  COLLECTION  OF  THE  TAX.  271 

assignment  of  cboses  in  action  was  made  on  the  25th  of  May,  and  the 
levy  or  notice  of  the  collector  was  served  on  the  31st  of  May,  and 
the  assignment  was  sustained.  It  was  said  that  no  lien  is  given  by 
this  act  except  on  real  estate.  The  distinction  was  taken  between  a 
lien  which  attaches  to  property  and  follows  it  in  its  transmission  to 
others,  and  preference  in  the  appropriation  of  the  proceeds  of  the 
debtor's  property.*  The  statute  was  construed  to  give  merely  a 
preference  to  the  State,  similar  to  that  given  to  the  United  States  by 
ch.  128,  §  65,  of  the  act  of  1799,  which  declared  that  in  all  cases  of 
insolvency,  or  where  any  estate  in  the  hands  of  a  personal  representa- 
tive is  insufficient  to  pay  all  debts  due  by  the  deceased,  the  debts  due 
to  the  United  States  shall  be  first  satisfied.  The  right  of  the  United 
States  nnder  this  statute  was  not  a  right  which  supersedes  and  over- 
rules the  assignment  of  a  debtor  as  to  any  property  which  the  United 
States  may  afterwards  elect  to  take  in  execution,  so  as  to  prevent  such 
property  from  passing  by  virtue  of  such  assignment ;  it  was  a 
right  of  prior  payment,  out  of  the  general  funds  of  the  debtor.'  In 
construing  this  Mississippi  statute,  the  court  relied  upon  the  fact  in 
ascertaining  the  intention  of  the  legislature,  that  an  express  lien  is 
created  on  real  estate,  while  there  are  no  express  words  as  to  personalty 
indicating  an  intention  to  make  a  difference  as  to  the  two  clajsses  of 
property.  But  they  did  not  allude  to  the  principle  that  the  roll  when 
in  the  hands  of  a  collector  has  the  force  of  an  execution,  and  confined 
themselves  'solely  to  the  construction  of  the  statute,  and  to  the  lien 
given  by  it. 

S>eal  Estate. — There  is  no  lien  on  real  estate  for  taxes  due  on 
personal  property,  the  poll  tax,  or  license  tax,  unless  it  be  created  by 
express  statute.  There  is  a  class  of  taxes  which  is  only  a  lien  on  real 
estate,  and  for  which  there  is  no  personal  charge  against  the  owner. 
Thus  in  the  case  of  local  assessments  for  paving  and  other  improve- 
ments, which  are  supposed  to  increase  the  value  of  the  property,  the 
assessment  is  on  account  of  the  increased  value  of  the  land,  and  the 
tax  is  levied  on  the  land  as  such,  and  its  collection  is  similar  to  a  pro- 
ceeding in  rem.  There  is  no  personal  liability  of  the  owner  for  such 
a  tax.* 

The  lien  which  is  to  be  treated  now  is  not  of  this  class.  It  is  the 
lien  for  the  tax  assessed  against  the  owner  of  real  estate,  measured  by 
its  value,  and  which  is  primarily  a  charge  against  the  owner.     This 


1  Anderson  v.  State,  23  Miss.  495  ;  affi'g;  Bailey  r.  Faqaa,  24  Miss.  497. 

<  Conrad  v.  AUantic  Ins.  Co.  I  Pet.  886,  489. 

•  Taylor  v.  Pa'mer,  81  Cal.  240 ;  City  of  St.  Louis  v,  Allen,  58  Mo.  44. 
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lien  Ib  created  by  statute,  and  is  generally  to  be  enforced  only  after  it 
appears  by  the  return  of  the  collector  that  there  are  no  personal  effects 
out  of  which  the  tax  can  be  satisfied.  Usually  the  statute  not  only 
gives  the  lien,  but  fixes  the  day  from  which  the  lien  is  to  take  effect. 
Where  no  day  is  fixed  upon  which  the  lien  is  to  commence,  it  takes 
effect  on  the  day  on  which  the  assessment  begins.  The  party  who  is 
the  owner  on  that  day  is  assessed  with  the  land,  and  the  lien  which  is 
given  on  the  land  attaches  on  that  day.  Although  actually  the  assess- 
ment may  take  place  several  months  after,  yet  when  it  is  assessed  it 
relates  back  to  the  initial  day  of  the  afis^ment,  and  the  lien  takes 
effect  as  of  that  day.^ 

In  Kew  York  the  assessors  have  between  the  first  days  of  May  and 
July  to  ascertain  what  persons  and  what  property  are  taxable  in  their 
district,  and  the  persons  and  property  liable  to  assessment  are  those 
liable  on  the  first  of  July.^  The  roll  is  completed  by  the  first  of 
August,  and  is  subject  to  correction  until  the  second  Tuesday  in 
August,  and  on  or  before  the  first  of  September,  it  goes  into  the 
hands  of  the  supervisors  of  the  county,  who  levy  the  proper  amount 
of  tax  on  persons  and  property.  A.  sold  a  farm  to  B.  on  the  first  day 
of  September,  the  tax  was  levied  by  the  supervisors  in  November. 
B.  paid  the  tax  to  the  collector  under  an  agreement  with  him  that  it 
was  to  be  refunded  if  A.  was  legally  liable  to  pay  it.  The  deed  con- 
tained covenants  for  quiet  enjoyment.  It  was  claimed  that  the  tax 
was  a  tax  upon  the  land  and  not  on  the  person,  and  that  B.,  being 
the  owner  of  the  land  at  the  time  the  tax  was  levied  by  the  supervis- 
ors,  waa  liable  for  its  payment ;  and  it  was  further  claimed  that  the 
tax  was  not  a  lien  on  the  land  until  it  was  levied  by  the  board  of 
supervisors.  These  views  were  not  sustained,  the  court  holding  that 
the  tax  was  imposed  on  the  person  by  reason  of  his  ownership  of  the 
land ;  that  there  was  no  substantial  distinction  between  real  and  per- 
sonal property ;  that  the  person  liable  is  he  who  was  owner  at  the  time 
of  the  completion  and  delivery  of  the  roll ;  and  that  the  lien  which  is 
given  to  enforce  payment  attaches  to  the  land  at  the  same  time,  and 
not  at  the  time  when  the  levy  of  the  tax  is  made  by  the  supervisors.* 
The  principle  announced  is,  that  it  is  the  assessment  which  creates  the 
liability  to  the  tax,  and  the  subsequent  levy  of  tax  by  the  supervis- 
ors relates  back  to  the  assessment,  and  to  the  initial  day  of  the  assess- 
ment, which  would  be  July  first.    It  is  true  the  case  just  cited  does 


1  Cochran  v.  Gould,  106  Mass.  29;  McLaren  v.  Sheble,  45  Mo.  130. 
*  People  V,  Supervisors  of  Chenango,  11  N.  Y.  668. 
»  Rundell  v.  Lakey,  40  N.  Y.  518,  617. 
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not  decide  that  point,  and  that  the  time  seemingly  fixed  by  the  court 
is  the  period  when  the  roll  is  complete  and  delivered^  which  would  be 
the  first  of  August ;  but  this  language  is  uffed  when  fixing  the  liability 
to  the  tax  as  the  period  of  assessment,  when  contradistinguished  from 
the  period  of  the  levy  of  the  tax,  and  not  when  speaking  of  the  in- 
ception of  the  liability  and  the  lien.  For,  as  we  have  seen  heretofore, 
personal  property  removed  from  the  district  after  the  first  of  July  is 
still  liable  in  that  district,  which  which  would  not  be  the  case  if  the 
liability  did  not  attach  until  the  completion  and  delivery  of  the  roll, 
which  would  be  on  the  first  of  August.^ 

So,  also,  in  Minnesota,  where  the  purchaser  of  lands  sold  for  taxes 
is  entitled  to  a  lien  for  the  purchase  money,  to  be  charged  on  the 
premises  and  enforced  by  action,  the  lien  attaches  when  the  land  is 
assessed  for  taxes.^  Where  the  statute  fixes  the  day  on  which  the  lien 
is  to  take  effect,  as  on  the  first  day  of  December,  although  the  assess- 
ment may  begin  in  May  previous,  and  the  persons  chargeable  are  the 
owners  in  May,  the  lien  does  not  attach  until  December,  and  the 
vendor  of  lands  in  a  deed  with  general  warranty  made  prior  to  the 
first  of  December,  is  not  liable  to  the  vendee  for  the  taxes  assessed  in 
May.  The  vendor  was  chargeable  with  the  taxes,  and  might  have  his 
goods  distrained,  but  the  lien  did  not  attach  to  the  land  until  the  first 
of  December.  When  he  sold  there  was  no  lien,  and  consequently  no 
breach  of  the  covenant.*  The  view  of  Christiancy,  J.,  in  the  case 
last  cited,  was  that  the  system  of  taxation  in  that  State  was  both 
against  the  owner  of  the  land  and  against  the  land  in  rem,  and  that 


^  My^att  V.  Washbarn,  16  N.  Y.  816,  820;  Nat.  Bank  of  Chemung  v.  City  of  Elmira, 
58  N.  T.  58.  Since  the  composition  of  the  text  of  this  work,  the  case  of  RundeU  v, 
Lakey  his  been  discnssed  by  the  Coart  of  Appeals  of  New  York,  and  they  place  the  de- 
cision of  that  case  on  the  groand  of  the  agreement  of  the  parties,  and  not  of  the  covenant 
in  the  deed.  They  thus  distinguish  that  case  from  the  one  under  consideration,  which 
was  a  conveyance  with  covenant  a^inst  incumbrance,  on  the  27th  of  October.  The  land 
was  assessed  in  June,  the  roll  completed  in  August,  and  the  leyy  of  the  tax  made  by  the 
supervisors  on  the  ninth  of  November  of  the  same  year.  The  claim  to  recover  here  is 
founded  solely  in  the  breach  of  the  covenant,  that  "*  the  premises  are  free  and  clear  from 
all  incumbrance  whatsoever."  This  covenant,  like  that  of  seizin,  if  broken  at  all  is  broken 
as  soon  as  the  deed  is  executed,  and  the  court  decided  that  at  that  time  there  was  no  lien 
on  the  land  for  tax ;  that  the  tax  was  not  imposed,  and  consequently  could  not  be  a 
charge  until  it  was  levied  by  the  supervisors  in  November ;  that  the  assessment  of  the 
land,  the  review  of  the  roll,  and  its  completion,  were  only  preliminary  steps  to  the  ascer- 
tainment of  the  liability  of  tlie  property  placed  on  the  roll,  and  the  rate  of  tax  to  be  paid 
thereon.  Barlow  ei  al.  v.  Saint  Nicholas  Nat.  Bank,  63  N.  Y.  899,  401.  This  case  is  said 
to  be  distinguished  from  Rundell  v.  Lakey,  but  it  looks  more  like  overruling  it,  certainly 
as  to  the  reasoning  of  Grover,  J.,  who  delivered  the  opinion,  and  as  to  Hunt,  Mason  and 
James,  JJ.,  it  overrules  their  views. 

The  doctrine  of  this  case,  if  correct,  would  not  apply  in  those  States  where  the  le^s- 
lature  fixes  the  rate  of  the  tax,  and  the  assessor  merely  ascertains  the  property  subject 
to  the  tax,  and  its  valuation,  for  when  the  property  is  ascertained,  the  rate  oeing  known, 
the  charge  would  at  once  be  created. 

*  Webb  V,  Bidwell,  15  Minn.  479.  Harrington  v.  HiUiarJ,  27  Mich.  271. 

18 
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no  statute  was  necessary  to  create  a  lien  for  the  State  under  this  sys- 
tem, nor  wonld  the  right  of  the  State  be  affected  by  any  nnmber  of 
sales,  and  therefore  he  concluded  that  the  statute  fixing  the  lien  wa» 
intended  to  regulate  the  rights  of  vendor  and  vendee. 

These  views  as  to  the  right  of  the  State  not  being  affected  by  sub- 
sequent sales,  are  sustained  by  a  very  strong  case  from  Illinois,  where 
the  proceeding  for  the  tax  on  the  land  is  both  against  the  person  and 
the  land  in  rem,  A  bank  owning  real  estate  conveyed  it  to  an  as- 
signee. Suit  was  brought  for  the  taxes  on  the  land  owned  by  the 
bank,  and  under  the  system  in  Illinois  there  was  a  judgment  against 
the  land  as  such  for  the  taxes  due  on  it.  A  suit  was  afterwards 
brought  by  the  Bank  of  Missouri  in  the  Circuit  Court  of  the  United 
States  against  the  assignee  of  the  bank  in  Illinois,  and  in  that  suit  the 
banking  house  of  the  latter  bank,  and  the  lot  on  which  it  stood,  which 
was  the  land  in  question,  was  sold.  The  purchaser  at  this  sale  wa& 
held  liable  for  the  tax  on  the  banking  house  property,  and  the  judg- 
ment for  taxes  was  regarded  as  a  lien  on  it  that  could  be  enforced. 
The  property  may  be  seized  and  sold  notwithstanding  incumbrances 
upon  it  prior  to  the  judgment  lien.  Into  whosesoever  hands  the  land 
may  pass,  it  goes  with  the  condition  that  it  is  liable  to  contribute  to 
the  support  of  the  government.  The  State  is  not  bound  to  wait,  in 
the  case  of  a  deceased  person  or  an  insolvent  debtor,  until  the  estate 
is  administered,  but  may  proceed  to  enforce  payment  exclusive  of  all 
other  creditors.^  Whether  the  tax  is  against  the  land  in  rem,  and  the 
lien  for  it  one  fixed  by  statute  on  a  particular  day,  or  whether  the 
lien  attaches  on  the  initial  day  of  assessment,  matters  little  to  the 
State,  for  under  either  of  these  systems  the  land  is  liable  to  the  State,, 
and  the  tax  may  be  enforced  against  it.  The  question  of  lien  princi- 
pally affects  vendors  and  vendees.  If  the  sale  is  before  the  period 
fixed  by  statute  for  the  lien,  or  before  the  initial  day  of  the  assess- 
ment, the  vendor  cannot  be  made  liable  to  the  vendee  for  the  taxes  of 
the  current  year  on  the  covenants  in  his  deed.* 

This  doctrine  as  to  lien  applies  to  trustees  under  trust  deeds  for 
the  payment  of  debts.  If  the  grantor  pays  taxes  which  are  assessed 
on  the  land,  but  which  have  not  become  a  lien,  he  may  recover  the 
amount  so  paid.  In  the  case  of  Schmidt  v.  Smith,  there  was  a  cove- 
nant that  the  grantor  or  debtor  would  pay  the  taxes,  and  if  he  did  not, 
the  creditor  might  pay  them  and  claim  them  as  an  increase  of  hi& 
debt.    But  this  course  was  not  pursued,  and  the  trustee  undertook  to 


*  Dunlap  V.  County  of  Gallatin,  16  111.  7. 

*  Harrington  v.  UilUard,  27  Mich.  271 ;  Cochran  v.  Gould,  106  Mast.  29  ;  McLaren  «. 
Sheble,  45  Mo.  130;  Rundell  v.  Lakey,  40  N.  Y.  618,  617. 
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pay  them  out  of  the  purchase  money,  when  he  sold  to  pay  the  debt. 
The  court  held  that  the  cases  in  which  a  trustee  is  entitled  to  reim- 
bursement for  taxes  paid  on  property  to  which  he  has  the  legal  title, 
are  those  cases  where  he  has  the  full  control  and  management  of  the 
property,  not  where  he  has  the  mere  legal  title.  Where  he  is  a  trustee 
in  a  deed  to  secure  the  payment  of  a  debt,  he  must  follow  his  author- 
ity ;  he  cannot  undertake  to  pay  taxes  thereon,  even  if  they  are  a  lietiy 
nor  to  pay  oS  prior  incumbrances  of  any  kind,  unless  authorized  to 
do  so  by  the  deed.^ 

In  Pennsylvania  the  statute  makes  taxes  a  lien  on  real  estate.  A 
tract  of  land  was  mortgaged,  and  then  the  equity  of  redemption  of 
the  mortgagor  was  sold.  After  this  sale  of  the  equity,  the  taxes  in 
question  were  assessed,  and  the  land  was  then  sold.  It  was  claimed 
that  the  lien  for  taxes  was  superior  to  the  lien  of  the  mortgagee,  but 
this  view  was  not  sustained.  It  was  said  that  the  statute  merely  gives 
a  lien,  which,  like  other  liens,  is  to  be  enforced  according  to  its  prior- 
ity regulated  by  its  date.  The  legislature  might  have  given  it  a  pref- 
erence over  all  other  liens,  but  they  have  not  done  so.  The  person 
liable  for  the  taxes  was  neither  the  mortgagor  nor  mortgagee,  but  the 
owner  at  the  time  of  assessment.' 

An  interesting  question  arose  in  that  State  as  to  the  subrogation 
of  tax  liens.  Taxes  were  assessed  on  certain  real  estate,  and  by  statute 
were  made  a  lien  on  it.  There  was  personal  property  on  the  prem- 
ises sufficient  to  satisfy  the  taxes.  The  collector  paid  over  the  amount 
of  this  tax  to  the  State,  and  the  owner  confessed  judgment  to  the  col- 
lector, for  a  certain  amount,  as  collateral  security  for  the  payment  of 
the  taxes  which  had  been  paid  for  him.  Shortly  afterward  the  owner 
died,  the  land  was  sold  in  the  Orphans'  Court,  and  the  collector 
claimed  to  be  substituted  to  the  tax  lien,  but  his  claim  was  rejected, 
the  court  holding  that  the  payment  by  the  collector  discharged  the  lien 
at  law,  and  while  in  equity  it  would  be  kept  alive  if  justice  required 
it,  yet  the  cases  in  which  this  principle  was  applied  were  cases  where 
the  party  stood  in  the  light  of  a  surety,  and  was  compelled  to  pay,  as 
in  the  case  of  a  tenant  whose  goods  have  been  distrained  for  payment 
of  the  tax  due  by  the  landlord  on  the  premises  occupied.  In  the  case 
of  the  collector,  it  was  his  duty  to  collect  the  tax  ;  he  had  the  means  of 
so  doing,  and  the  payment  by  him  was  purely  voluntary.  In  equity 
he  is  regarded  as  a  stranger,  not  as  a  surety,  or  one  in  priority  enti- 
tled to  be  substituted  to  the  rights  of  the  State,  whom  he  was  com- 
pelled to  pay.* 

1  Schmidt  v.  Smith,  67  Mo.  186;  Scott  v.  Shy,  63  Mo.  478. 

<  Qormley'i  Appeal,  27  Peno.  St  49,  61.  *  Wallace's  Estate,  69  Penn.  St.  401. 
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In  Georgia  a  statute  very  similar  to  the  one  noticed  in  Mississippi, 
lias  received  a  different  construction.  It  provides  that  ^*  Taxes  im- 
posed by  this  act  shall  be  preferred  to  all  securities  and  incumbrances 
whatsoever."  The  assessment  of  lands  commenced  on  the  first  day 
'  of  January ;  after  that  the  tract  of  land  in  question  was  sold  under 
execution  against  the  owner.  The  taxes  not  being  paid,  the  land  was 
sold  for  non-payment  of  the  tax  assessed.  The  purchaser  brought 
ejectment  and  recovered.  It  was  said  the  act  creates  a  lien  which 
oveiTides  all  others,  and  attaches  in  the  hands  of  all  purchasers.  The 
lien  commences  on  the  day  the  land  is  taxable  by  law,  and  the  court 
seemed  to  agree  with  Judge  Christiancy,  that  the  lien  would  exist 
without  any  statute.^ 

Where  taxes  are  assessed  on  the  first  day  of  May,  and  are  a  lien 
from  that  day,  if  the  land  is  leased  and  the  lessee  covenants  to  pay  all 
taxes  during  the  term,  to  be  paid  on  the  first  day  of  November  in  each 
year  during  the  term,  and  the  building  on  the  land  is  destroyed  by 
fire  on  the  ninth  of  November,  and  soon  after  the  lease  is  terminated, 
if  the  lessor  pays  the  tax  which  was  assessed  on  the  first  of  May,  he 
is  entitled  to  recover  it  of  the  lessee.'  And  so  when  the  lessee  makes 
a  covenant  to  pay  all  taxes  during  the  term,  and  the  tax  is  assessed  on 
the  first  of  May,  and  soon  after  the  building  is  destroyed  by  fire  and 
the  lease  terminated,  the  lessee  is  liable  for  the  tax  for  that  year, 
although  the  lessor  has  sold  the  estate  to  a  purchaser  who  has  agreed 
to  pay  half  the  tax  for  that  year ;  this  payment  is  a  part  of  the  pur- 
chase price.^  The  purchaser  of  land  on  which  the  tax  is  a  lien,  takes 
it  subject  to  the  lien,  and  when  the  vendor  exhibits  a  receipt  showing 
that  the  tax  is  paid,  if  only  a  check  has  been  given  to  the  collector 
for  the  tax,  Which  is  not  paid,  the  land  is  still  liable ;  the  check  is 
not  payment.* 

'  Gledney  v.  Deavops,  8  Ga.  479.  «  Desmond  v.  Babbitt,  117  Mass.  233. 

»  Paul  V.  Chictering,  117  Mass.  265.  *  Kahl  v.  Love,  87  N.  J.  Law,  5. 


OHAPTEE  XV. 

■ 

MODE  OF  COLLECTING  TAX,  BY  SALE  OF  LAND,  OR  OTHERWISE. 

§  110.  Forfeiture, — When  the  collector  fails  to  make  the  tax  on 
real  estate  from  the  goods  and  chattels  of  the  person  charged  with  the 
tax  thereon,  it  is  nsnal  to  provide  for  the  sale  of  the  real  estate  for  the 
payment  of  the  tax.  But  sometimes  a  harsher  mode  is  adopted,  and 
the  land  is  declared  to  be  forfeited  to  the  State.  It  was  at  one  time  a 
question  whether  there  could  be  a  forfeiture  without  o£Sce  found  or 
some  act  equivalent  thereto.  The  common-law  principle,  that  the 
king  cannot  take  except  by  record,  was  applied  to  the  State,  and  hence 
the  necessity  of  an  inqiusition  to  establish  the  forfeiture.^  The  doc- 
trine is  now  well  settled  that  there  may  be  a  forfeiture  without  such 
office  found,  or  any  equivalent  act.  If  the  legislative  intent  be  clear, 
the  forfeiture  may  be  made  complete  by  mere  legislative  act.' 

In  Virginia,  by  a  series  of  actfl  from  1831  to  1838,  it  was  made  the 
duty  of  owners  of  lands  west  of  the  AUeghanies,  to  have  them  entered 
on  the  books  of  the  commissioner  of  the  revenue  (the  assessor)  in 
the  counties  in  which  they  were  situated,  and  to  pay  all  taxes  and 
arrears  of  taxes  where  they  had  been  omitted  from  the  books  of  the 
commissioner  in  previous  years.  In  case  of  a  failure  to  comply  with 
these  provisions,  all  right  and  title  of  the  parties  was  forfeited  to  the 
commonwealth.  Lee,  J.,  in  speaking  of  these  acts,  says :  '^  To  con- 
summate and  perfect  a  forfeiture  in  such  case,  no  judgment,  or  decree, 
or  other  matter  of  record,  nor  any  inquest  of  office,  is  necessary,  but 
the  statutes  themselves,  of  their  own  force  and  by  their  own  energy, 
work  out  their  own  purpose,  and  operate  effectually  to  divest  the  title 
out  of  the  defaulting  owner,  and  perfectly  to  revest  it  in  the  common- 
wealth, without  the  machinery  of  any  proceeding  of  record,  or  any- 
thing in  the  nature  of  an  inquest  of  office."  *  The  mode  in  which  the 
forfeiture  was  made  effectual  was,  that  the  Circuit  Court  of  each 


'  Blaclcwell  on  Tax  Titles,  462,  468 ;  Kinney  v,  Beverly,  2  Hen.  <&  Mnnf.  531. 

•  Martin  ».  Snowden,  18  Gratt  127 ;  Wild's  Lessee  v.  Serpel,  10  Gratt.  405,  408. 
409;  Smith  tt  cU.  v,  (*hapman,  10  Gratt.  465.  468,  469 ;  U.  S.  v.  Beptlngy,  6  Wall.  211, 
267,  268.  Baker  v.  Kelly,  11  Minn.  480,  seems  to  be  contra. 

*  Wild's  Lessee  v.  Serpel,  10  Gratt  408,  409. 
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county  appointed  an  officer,  styled  the  commissioner  of  forfeited  and 
delinquent  lands,  whose  duty  it  was  to  ascertain  and  re}>ort  to  the 
court,  the  quantity,  situation,  and  probable  value  of  each  tract  forfeit- 
ed, and  any  other  information  he  might  obtain  in  respect  to  such 
lands.  Upon  his  report  coming  in,  the  court  ordered  sales  to  be  made 
of  the  forfeited  lands,^  and  in  such  sales,  it  was  not  a  sale  of  the  inter- 
est of  the  party  who  had  been  charged  with  taxes  only,  but  it  was  the 
sale  of  an  absolute  title  which  had  been  revested  in  the  commonwealth 
by  the  forfeiture.  In  Louisiana  the  forfeiture  is  accomplished  by 
sending  the  delinquent  list  to  the  auditor,  then  it  is  filed  in  the  re- 
ceiver's office  of  the  parish,  and  recorded  in  the  mortgage  record  book. 
After  this  the  collector  advertises  and  sells.  The  recording  is  consid- 
ered a  seizure  of  the  land.^ 

In  some  of  the  States,  as  Ohio,  North  Carolina  and  Illinois,  the 
forfeiture  is  consummated  in  a  different  mode.  Where  land  is  sold 
for  the  non-payment  of  taxes,  if  no  one  bids  a  sufficient  amount  for 
the  whole  tract  to  pay  the  taxes,  it  is  struek  off  to  the  State ;  and 
when  these  lands  thus  owned  by  the  State  have  accumulated,  they  are 
sold  by  some  officer  of  the  State.'  But  unless  the  language  of  the  act 
is  clear  in  creating  a  forfeiture  in  such  cases,  the  mere  fact  that  the 
State  was  the  purchaser  would  not  vest  it  with  any  title  except  such  as 
the  party  to  whom  the  land  was  assessed  owned. 

Where  lands  are  forfeited,  they  may  be  redeemed,  and  although 
the  forfeiture  was  in  the  lifetime  of  the  ancestor,  the  heirs  may  re- 
deem.^ Although  time  may  be  given  in  which  the  owner  may  re- 
deem, this  does  not  operate  as  a  release  of  the  forfeiture,  unless  the 
owner  avails  himself  of  the  privUege,  and  actually  redeems.'  And 
where  the  act  allows  the  owner  not  only  to  redeem  after  the  forfeit- 
ure, but  to  redeem  from  the  purchaser  in  one  year  from  the  sale  un- 
der the  forfeiture,  the  receipt  of  taxes  for  several  years  from  the 
owner,  between  the  day  of  forfeiture  and  the  day  of  sale  by  the  State, 
is  not  a  waiver  of  the  forfeiture,*  further  than  indicated  by  the  stat- 
ute, the  intention  of  which  was  a  complete  redemption  by  payment 
of  the  whole  amount  due.  Suppose  the  whole  amount  of  tiie  tax 
were  paid  by  a  third  person,  how  would  the  title  of  the  purchaser  be 


1  Smith  V.  ChapmaD,  10  Graii.  468,  469  ;  acts  of  1886  and  1887,  pp.  9-12. 
'  Morrison  v.  Larkin,  26  La.  Ann.  699. 

*  Bncldy  «.  Osborn,  8  Ohio,  180;  Hannell  v.  Smith,  16  Ohio,  184 ;  Register  v,  Bryan, 
2  Hawkes,  17 ;  Statutes  of  Illinois,  1846,  pp.  448-460. 

*  Reynolds  v.  Leiper's  Heirs,  6  <fc  7  Ohio,  260. 

*  Usher^s  Heirs  v.  Pride,  16  Gratt  190,  199  ;  Staats  v.  Board,  10  Gratt.  400. 
<  Hodgden  v.  Wright,  86  Maine,  826. 
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affected  f  Ordinarily  that  is  a  complete  defense  to  a  tax  title,  and  it 
would  no  doubt  be  good  where  the  land  is  forfeited,  if  the  object 
were  merely  the  collection  of  the  tax.  But  where  the  object  of  the 
forfeiture  is  not  merely  to  collect  the  tax,  but  as  in  the  case  of  the 
Virginia  acts,  to  quiet  titles  and  to  remove  the  check  to  population 
and  improvement  of  the  country,  which  their  unsettled  condition 
served  to  create,^  it  may  well  be  doubted  if  it  would  have  any  effect  on 
the  title. 

§  111.  Delinquent  List — Judicial  Condemnation. —  Ordinarily 
lands  are  not  forfeited  directly  to  the  State  for  the  non-payment  of 
taxes,  but  upon  a  failure  of  the  owner  to  pay  the  taxes,  so  much  of 
the  land  as  is  necessary  is  sold  by  the  collector,  a  certain  period  is 
allowed  the  owner  or  his  heirs  to  redeem  from  the  purchaser,  and 
after  the  expiration  of  that  period  a  deed  is  made  to  the  purchaser 
for  the  land  sold.  These  proceedings  are  regulated  by  the  statutes  of 
the  various  States,  which,  while  they  differ  as  to  details,  are  in  sub- 
stance the  same.  As  the  title  to  land  is  divested,  the  courts  regard 
tax  proceedings  with  great  strictness,  and  require  those  claiming 
title  under  them  to  show  not  a  substantial,  but  almost  a  literal  com- 
pliance with  all  the  requirements  of  the  statute.  The  owners  of  real 
estate  being  primarily  liable  for  the  payment  of  the  tax  assessed,  after 
the  tax  list  has  been  placed  in  the  hands  of  the  proper  officer  for 
collection,  the  first  step  thereafter  is  an  official  return  by  such  officer, 
showing  the  failure  to  make  the  tax  out  of  the  goods  and  chattels  of 
the  owner,  as  directed  by  his  precept.  Such  a  return  by  the  officer  is 
called  the  delinquent  list.  It  is  returnable  to  some  officer  or  some 
court  of  inferior  jurisdiction,  or  some  court  of  general  jurisdiction 
vested  with  special  powers  as  to  tax  proceedings.  The  return  of  this 
delinquent  Ij^t  is  absolutely  essential.  Where  the  statute  prescribes 
the  form  of  the  return,  it  must  be  followed,  and  all  the  requirements 
as  to  the  time  in  which  it  is  to  be  made,  and  its  authentication,  must 
be  strictly  followed.*  K  the  collector  or  other  officer  is  required  to 
make  oath,  it  must  be  complied  with,  and  all  facts  required  to  be 
stated  in  the  affidavit  must  appear.  Where  the  county  treasurer  was 
required  to  post  publicly  and  display  copies  of  the  delinquent  list  and 
notice  of  sale,  such  posting  to  be  shown  by  his  affidavit,  a  failure  to 
show  this  by  affidavit  was  such  a  defect  as  could  not  be  supplied  by 


*  Smith  etal,  v.  Chftpman,  10  Gratt.  445-467,  469;  TheTenim  v.  Slocom's  Lessee,  16 
Ohio,  519,  582. 

>  Messenger  v.  Qermam,  1  GilmAn,  6.^1 ;  Hannel  v.  Smith,  15  Ohio,  134;  Homer  v. 
Oilley,  14  N.  H.  85  ;  Hantiogton  v.  Brantley,  38  Miss.  451 ;  Pitts  v.  Booth,  16  Texas, 
458 ;  Hill  V.  Mason,  88  Maine,  461 ;  Tallman  v.  White,  2  N.  T.  66. 
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parol  evidence.*  But  if  the  return  is  in  accordance  with  the  form 
prescribed  by  the  statute,  it  need  not  appear  affirmatively  that  the 
list  was  sworn  to.*  In  New  York,  a  transcript  of  the  assessment^ 
with  the  affidavit  of  the  collector  that  the  tax  is  unpaid,  is  transmitted 
to  the  comptroller  of  the  State,  who  makes  sale  of  the  land.'  In 
Virginia,  the  return  is  made  to  the  county  court.  It  must  show  the 
name  of  the  owner,  his  residence,  quantity  of  land,  description  of 
local  situation,  amount  of  taxes,  and  why  returned  delinquent.  To 
this  return  there  is  attached  an  affidavit  of  the  collector,  that  the  list 
is  correct  and  just,  that  he  has  received  no  part  of  the  taxes  for  which 
the  land  is  returned  delinquent,  and  that  he  has  used  due  diligence  to 
find  property  within  his  county  liable  to  distress  for  the  taxesj  but 
found  none.  This  list  is  certified  and  transmitted  to  the  auditor  of 
the  State,  who  every  three  years  orders  a  sale  by  the  collector  of 
the  delinquent  lands  which  have  not  been  redeemed.*  In  many  other 
States,  the  return  is  made  to  a  court,  which  enters  a  judgment  of  con- 
demnation against  the  land  and  orders  a  sale  of  it. 

A  most  important  question  arises  in  reference  to  the  judgment  or 
order  for  sale  of  lands  made  by  these  tribunals.  Can  the  judgments 
of  these  tribunals  be  attacked  collaterally,  or  must  they  be  taken  ta 
be  correct  until  reversed  by  an  appellate  court  in  the  mode  prescribed 
by  law?  The  distinction  is  between  usurpation  of  power  and  error 
in  judgment ;  in  the  latter  case  the  remedy  is  correction  in  an  appel- 
late tribunal,  and  until  so  corrected  the  record  imports  absolute  verity  ; 
in  the  former  the  record  is  mere  waste  paper,  and  may  be  attacked 
whenever  offered  in  evidence.' 

The  general  doctrine  on  this  subject  is,  that  courts  of  general 
jurisdiction  are  presumed  to  act  by  right,  and  their  judgments  are 
conclusive  unless  they  have  evidently  exceeded  their  jurisdiction; 
while,  as  to  inferior  tribunals,  their  jurisdiction  cannot  be  presumed, 
but  must  be  shown  affirmatively,  and  if  it  do  not  appear  either  on  the 
face  of  the  proceedings  or  by  evidence  aliunde,  their  proceedings 
may  be  treated  as  a  nullity  in  any  collateral  controversy.*  But  where 
jurisdiction  appears  or  is  proved,  then  the  maxim  omnia  prcBSu- 
muntur  rite  acto  applies  to  them  as  well  as  courts  of  general  or  superior 


*  Jverdlie  v.  Spaulding,  82  Wise.  894. 

•  Ward  V.  Barrows,  2  Ohio  St.  245.  Where  the  return  purported  to  be  a  Hat  of  "  taxes 
due  or  unpaid,"  but  the  statute  required  a  list  of  "  taxes  due  and  unpaid,"  the  return  was 
held  bad.     St  Anthony's  Falls  Water  Power  Co.  v.  Greeley,  11  Minn.  321. 

»  Tallman  v.  White,  2  N.  Y.  66. 

*  Code  of  Virginia,  1873,  ch.  87,  §§  18-18,  pp.  876,  377. 
»  Voorhees  v.  Bank  of  U.  S.  10  Peters,  469,  476. 

•  1  Smith's  Leading  Cases,  ed.  1866,  pp.  901,  992. 
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jurisdiction.  Wayne,  J.,  in  Williamson  v.  Berry,  says :  "  Where  a 
court  has  jurisdiction,  it  has  a  right  to  decide  eveiy  question  which 
occurs  in  Uie  cause,  and  whether  its  decision  be  correct  or  otherwise, 
its  judgment,  until  reversed,  is  regarded  as  binding  in  every  court. 
But  if  it  acts  without  authority,  its  judgments  and  orders  are  nullities ; 
they  are  not  voidable,  but  simply  void,  and  form  no  bar  to  a  recovery 
sought  even  prior  to  a  reversal  in  opposition  to  them ;  they  constitute 
no  justification,  and  all  persons  concerned  in  executing  such  judg- 
ments or  sentences  are  considered  in  law  trespassers."  ^  These  prin- 
cijdes  have  been  applied  to  tax  proceedings,  where  the  County  Court 
was  authorized  to  direct  the  sale  of  lands  for  non-payment  of  taxes 
on  the  return  of  a  delinquent  list  by  the  sheri£E,  showing  that  there 
were  no  goods  and  chattels  in  his  county  on  which  distress  could  be 
made  to  satisfy  the  taxes  assessed  on  the  lands.  It  is  this  report  by 
the  sheriff,  showing  these  facts,  that  gives  the  court  jurisdiction,  and 
If  no  such  report  appears  in  the  proceedings,  the  sale  of  the  land  un- 
der the  order  of  the  court  will  be  a  nullity.  Marshall,  J. :  "  In  sum- 
mary proceedings,  where  a  court  exercises  an  extraordinary  power, 
under  a  special  statute  prescribing  the  course,  we  think  that  course 
ought  to  be  exactly  observed,  and  those  facts  especially  which  give 
jurisdiction  ought  to  appear,  in  order  to  show  that  its  proceedings  are 
coram  Jtcdice.  Without  this  act  of  assembly  the  order  for  sale  would 
have  been  totally  void.  This  act  gives  the  power  only  on  a  report  to 
be  made  by  the  sheriff.  This  report  gives  jurisdiction,  and  without 
it  the  court  is  as  powerless  as  if  the  act  had  never  passed." ' 

How  is  this  jurisdiction  to  appear  t  As  a  general  rule,  it  must 
appear  in  the  record,  and  by  the  record  is  meant  not  merely  the  order 
of  sale,  but  the  whole  record  from  the  return  of  the  delinquent  list 
to  the  order  of  sale  itself.  The  facts  necessary  to  give  jurisdiction 
under  the  tax  laws  of  the  State  must  appear  affirmatively  in  the 
record.  Whether  the  court  be  an  inferior  court,  or  a  court  of  general 
jurisdiction  exercising  a  special  power  in  reference  to  tax  sales  or 
other  matters,  the  rule  is  the  same.*  It  is  not  necessary  that  the  facts 
giving  jurisdiction  should  appear  in  any  particular  part  of  the  record, 
it  is  sufficient  if  they  appear.  In  the  case  of  a  sale  of  land,  where 
the  record  did  not  show  what  facts  were  stated  in  the  petition,  but 
the  order  of  sale  recited  that  the  facts  necessary  to  give  jurisdic- 
tion, had  been  ascertained,  and  stated  those  facts  in  detail,  the  juris- 


>  8  How.  esi,  ^82;  Wilcox  v.  Jackson,  18  Peters,  511 ;  s.  c.  10  Peters,  475. 

•  Thatcher  v.  Powell,  6  Wheat.  119,  127. 

*  GHfirnoD's  Lersee  tr.  Astor,  2  How.  819  ;  8  How.  681,  682  ;  Young  v.  Lorrain,  11  111. 
686,  687. 


282  THE  LAW  OF  TAXATION.  [OH.  XV. 

diction  appeared  sufficientlj  to  prevent  the  judgment  from  being 
attacked  coUateraUj.^  Where  the  law  required  a  notice  to  be  giren 
of  the  application  for  judgment  of  condemnation,  and  it  did  not 
ap])ear  that  snch  notice  had  been  given,  a  recital  in  the  record  that 
^^  the  court  was  satisfied  that  all  proceedings  required  by  law  had 
taken  place,"  &c.,  is  not  sufficient ;  the  jurisdictional  facts  must 
Appear.^ 

Defects  shown  CoUateraUy. — ^What  are  the  facts  necessary  to 
give  jurisdiction,  the  want  of  which  may  be  shown  in  a  collateral 
proceeding }  That  the  taxes  are  unpaid  and  could  not  be  made  out  of 
the  goods  and  chattels  of  the  party  assessed,  which  must  appear  by 
the  return  of  a  delinquent  list  in  the  mode  prescribed  by  the  statute. 
This  is  the  foundation  of  the  proceedings  to  sell,  and  must  appear  by 
the  record.* 

When  the  statute  requires  notice  to  be  given  of  the  application, 
it  must  be  complied  with.  If  it  is  required  to  be  given  to  the  June 
term  of  a  court,  it  cannot  be  given  at  any  other  term.  The  notice 
must  state  that  an  order  of  sale  will  be  asked  for,  and  a  failure  so  to 
state  would  be  a  fatal  defect.^  A  recital  of  the  notice  in  the  judg- 
ment is  good ;  it  need  not  appear  as  a  distinct  part  of  the  record.' 

If  the  collector's  report  does  not  show  upon  its  face  the  year  for 
which  the  unpaid  taxes  are  assessed,  or  the  county  in  which  the  lands 
are  situated,  such  omission  is  fatal.*  But  a  mere  formal  defect  is  not 
sufficient  to  allow  the  judgment  to  be  attacked  collaterally,  as  where 
the  caption  of  the  report  in  the  form  contained  the  words  ^^  for  the 
year  herein  set  forth,"  which  were  omitted,  and  in  lieu  thereof  were 
used  the  words  "  for  the  year  1843." '  Abbreviations  in  the  collector's 
report,  or  the  notice  of  sale,  such  as  $  for  dollar,  ct.  or  cts.  for  cent 
or  cents,  m.  for  mills,  Bk.  for  block,  Tx.  for  tax,  Lt.  for  lot,  B.  for 
jange,  T.  for  township,  sec.  for  section  and  qr.  sec.  for  quarter  section, 
are  valid.* 

The  judgment  must  show  the  amount  of   the  tax  for  which  a 

1  2  How.  819;  Chestnut  v.  Marsh,  12  Dl  178 ;  Ro^^er  v.  Park,  4  Humph.  480. 

*  Dentler  v,  SUte,  4  Blackf.  268 ;  Smith  v.  State,  6  Blackf.  66  ;  s.  f.  Game  v.  Stiles,  14 
Peters,  822,  882. 

*  McGlQDg  V.  Ross,  6  Wheat  120;  Thatcher  v.  Powell,  6  Wheat.  119 ;  Bowen  «.  Don- 
oyau,  82  Ind.  879;  Charles  v,  Waugh,  86  ni.  816;  Morrill  v.  Swartz,  89  111.  108. 

*  Brown  tr.  Hogle,  80  HI.  119 ;  86  III  815 ;  St.  Anthony's  Falls  W.  Power  Co.  v.  Gree- 
lej,  11  Minn.  821.    Publication  in  lien  of  personal  notice. 

*  Chestnut  v.  Marsh,  12  111.  178 ;  Jackson  v.  Cnmmings,  15  IlL  449. 

*  Pickett  V.  Hartsock,  16  111.  279 ;  Morgan  v.  Camp,  16  IlL  175. 
^  Spellman  v.  Cartenius,  12  III  414. 

*  Blakelej  v.  Bestor,  13  III  714 ;    Sterens  v.  Hollister,  18  Yt  293 ;    Long  v.  Long,  2 
Blackf.  293 ;  Goodall  v.  Harrison,  2  Mo.  124. 
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judgment  and  order  of  Bale  is  given.  If  it  contain  merely  numeralfl 
without  the  prefix  of  the  dollar  mark,  the  defect  is  fatal/  and 
although  this  principle  as  to  numerals  is  not  extended,  even  in 
Illinois,  to  the  proceedings  prior  to  the  judgment,  it  is  still  main- 
tained as  to  the  judgment.' 

In  Illinois,  the  form  of  the  judgment  prescribed  by  statute  is  in 
rem  against  the  land.  A  judgment  was  entered  against  the  owners  of 
land  for  the  taxes  due :  ^^  And  it  was  further  considered  and  adjudged 
that  the  several  tracts  of  land  described  be  sold  to  pay  taxes  and 
costs ;  and  this  judgment  be  entered  as  a  several  judgment  against 
the  owner  of  each  lot  of  land  described  in  the  report  and  writ,  and  the 
land  itself,  for  taxes  and  costs."  This  judgment  was  widely  difierent 
from  that  required  by  the  statute.  The  statute  required  a  judgment 
in  rem  against  the  land,  but  this  was  in  personam  against  the  owner. 
This  informality  and  irregularity  was  not  allowed  to  affect  it  so  that 
the  judgment  could  be  attacked  collaterally.  The  judgment  against 
the  owner  was  void,  but  that  was  regarded  as  surplusage,  and  the 
residue  of  the  order  was  considered  a  judgment  m  prceeenti  against 
the  land,  and  not  a  mere  direction  to  the  clerk  to  enter  such  a  judg- 
ment.' 

In  such  suits  against  the  land  to  enforce  the  taxes,  if  it  appear 
that  the  supervisors  have  made  a  change  that  is  illegal,  the  court  in 
giving  judgment  may  disregard  their  action,  and  separating  the  valid 
from  the  invalid,  give  judgment  for  the  original  correct  amount.' 
The  form  of  the  judgment  in  Illinois  should  show  the  day  and  date 
of  the  collector's  report,  and  that  the  taxes  were  due  and  unpaid  on 
that  day.  Although  these  facts  do  not  appear  in  the  judgment  as 
entered,  if  they  do  appear  in  the  collector's  report,  which  is  made  a 
part  of  the  record,  the  defects  cannot  be  used  to  attack  such  judg- 
ment collaterally.  The  jurisdictional  facts  appear  in  the  record,  ai]id 
these  defects  will  be  disregarded  as  informalities  or  irregularities  to 
be  corrected  in  an  appellate  court  only.'  So  where  costs  are  improp- 
erly taxed,  it  is  a  mere  irregularity.' 

If  the  judgment  is  rendered  on  a  day  prior  to  that  stated  in  the 
notice  of  the  collector  as  the  day  on  which  judgment  will  be  asked,  it 
is  void.    The  owner  of  the  property  was  entitled  to  pay  the  tax  up  to 


*  Lawrence  v.  Fast,  20  IlL  340 ;  Lane  v.  Bonnelman,  21  lU.  147 ;  Coombs  v.  O'Neal,  1 
McArthnr,  405. 

*  Elston  V.  Eenniott,  46  III  202,  and  eases  cited  §  100. 

<  Chestnut  v.  Marsh,  12  HI.  178  ;  Pidgeon  v.  People,  86  HI  249. 

*  State  V.  Allen,  48  lU.  466.  *  Atkins  v,  Hinman,  2  Oilman,  487. 

*  Merritt  v.  Thompson,  13  111.  128;  SpeUman  v.  Cortenius,  12  111.  414. 
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that  day,  and  was  not  required  to  make  defense  until  that  day.^  Or 
when  the  judgment  fails  to  show  upon  its  face  the  day  and  term  of  its 
entry,  it  is  void.  A  record  imports  verity,  and  if  deficient  in  such  an 
important  matter,  it  cannot  be  aided  by  evidence  dehors  the  record.^ 
So  where  by  statute  a  judgment  for  the  taxes  of  1845  could  not  be 
rendered  before  January  1st,  1849,  and  it  was  rendered  in  April,  1848, 
it  was  void.* 

The  judgment  should  be  against  each  lot  or  parcel  of  land  for  the 
tax  assessed  on  it,  and  a  judgment  for  an  aggregate  sum  as  the  tax  on 
several  lots  or  parcels  cannot  be  sustained  unless  they  constitute  one 
block  or  tract  of  land/  The  statute  requires  that  the  collector's  re- 
port and  the  certificate  of  the  publication  of  the  notice  of  an  applica- 
tion for  an  order  of  sale  should  be  recorded.  These  are  jurisdictional 
facts,  and  must  appear  in  the  judgment.' 

The  precept  or  order  of  sale  of  the  land  should  show  that  judg- 
ment has  been  rendered  by  the  court.  Every  execution  must  show 
that  it  proceeds  upon  a  judgment  of  a  court  of  competent  jurisdic- 
tion.* If  there  be  error  in  the  precept,  it  may  be  corrected  by  the 
judgment,  if  that  is  correct,  as  to  the  matter  complained  of.''  The 
statute  requires  the  collector's  report  to  be  furnished  to  the  sheriff 
with  the  order  of  sale  therein.  The  omission  of  formal  parts  of  the 
report  will  not  invalidate  the  precept,  nor  will  irregularities  such  as 
would  not  render  the  judgment  void  affect  the  precept  which  follows 
it.®  The  precept  is  not  "  process"  which  is  required  to  be  issued  in 
the  name  of  the  people  of  the  State.*  A  material  variance  between 
the  precept  and  the  judgment  as  to  the  amount  of  tax  for  which  judg- 
ment is  rendered  is  a  fatal  defect.^®  In  the  case  cited  the  judgment 
was  for  ninety-nine  cents,  and  the  precept  for  one  dollar  and  twenty- 
five  cents. 

The  defects  which  have  been  considered,  are  such  as  may  be 
shown  in  a  collateral  proceeding.  When  shown,  the  record  is  that  of 
a  court  without  jurisdiction,  and  the  defects  cannot  be  cured  by 
parol  testimony,  for  the  record  of  a  court  is  tried  by  itself  upon  inspec- 
tion." 


>  Pickett  t;.  Hartaock,  16  Dl  279.  «  Young  ».  Thompson,  14  Dl.  880, 

•  Williams  v.  Gleason,  5  Clarke  (Iowa),  284. 

<  Pitkin  t».  Yaw,  18  IlL  261 ;  12  HI.  410.  *  Dukes  r.  Rowley,  24  lU.  210. 

•  Hinman  tr.  Pope,  1  Oilman,  181.  '  Eppinger  v.  Kirby,  28  111.  621. 

•  Manly  «.  Gibson,  14  HI.  137 ;  12111.  178 ;  Atkins  v,  Hinman,  2  Gilman,  446. 
»  Carry  v.  Hinman,  11  IlL  420;  Scarritt  v.  Chapman,  11  111.  448. 

10  Pitkin  V.  Yaw,  18  111.  251. 

"  Elliot  V.  Piersol,  1  Pet.  828 ;  6  Qarke  (Iowa),  284 ;  14  111.  880. 
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It  has  been  claimed  that  in  Indiana  a  stricter  rule  obtains  as  to  the 
necessity  of  stating  the  facts  which  gire  jurisdiction  to  the  court 
giving  judgment  and  making  the  order  of  sale  of  land  for  taxes, 
than  in  other  States,  and  that  the  rule  in  that  State  is,  that  all  the 
facts  in  reference  to  the  tax  proceedings  anterior  to  the  judgment 
must  appear  of  record,  and  not  merely  the  facts  necessary  to  give 
jurisdiction.  But  an  examination  of  the  cases  will  show  that  the  rul- 
ing was  in  a  direct  proceeding  to  correct  the  judgment  of  the  court, 
upon  an  appeal  to  a  superior  tribunal,  and  not  in  a  suit  where  the 
judgment  was  attacked  collaterally.^ 

It  has  been  stated  that  one  of  the  material  facts  to  give  jurisdic- 
tion for  the  sale  of  lands,  is  that  the  collector's  report  or  delinquent 
list  should  show  that  there  were  no  goods  and  chattels  out  of  which 
the  taxes  could  be  made.  There  are  some  exceptions  to  this  rule.  In 
Illinois,  the  form  of  the  report  is  prescribed  by  statute,  and  although 
it  does  not  show  the  insuflSciency  of  goods  and  chattels,  if  it  follows 
the  form  it  is  good.^  So  too  in  those  States  where  the  real  estate  of 
non-residents  is  proceeded  against  in  rem,  and  it  is  not  even  neces- 
sary to  give  the  name  of  the  owner  on  the  assessors'  list,  in  such 
States,  as  against  such  lands.  It  is  also  unimportant  for  the  report  to 
show  that  tiie  taxes  could  not  be  made  out  of  the  personal  estate  of 
the  owner,  to  give  jurisdiction.* 

Judgment,  haw  Attacked  CoUaterally. — The  record  of  a  court 
imports  absolute  verity,  and  where  it  is  pleaded,  it  is  tried  by  an  in- 
spection of  the  record  itself.  To  be  attacked  collaterally,  it  must  be 
shown  by  the  face  of  the  record  that  the  court  rendering  the  judg- 
ment did  not  have  jurisdiction.  Where  the  court  is  one  of  inferior 
jurisdiction,  or  a  court  of  general  jurisdiction  with  special  power  as 
to  tax  proceedings,  this  is  accomplished  by  pointing  out  the  absence 
of  the  facts  necessary  to  give  jurisdiction,  for  as  we  have  seen  hereto- 
fore, unless  these  facts  appear  the  judgment  is  a  nullity.*  In  Cali- 
fornia, under  the  tax  system  in  that  State,  the  judgment  against  land 
for  the  taxes  due  thereon  is  regarded  as  that  of  a  court  of  general 
jurisdiction.  The  jurisdiction  is  presumed,  and  those  who  desire  to 
attack  it  collaterally  must  show  affirmatively  from  the  face  of  the 
record  that  the  court  did  not  have  jurisdiction.    In  that  State  in  suits 

1  Dentler  v.  State,  4  Blackf.  258;  Smith  v.  State,  6  Blackf.  66;  Williams  v.  State,  6 
Blackf.  S6. 

«  Taylor  ».  People,  2  Gilman,  3i9;  Job  v.  Tebbita,  6  111.  382;  Morrill  v.  Swaitz,  39 
ID.  108.  If  a  party  promise  to  pay  while  the  warrant  is  in  force,  and  refuse  aiterwards, 
he  cannot  deny  delinqaency.     Danning  v.  West,  66  111.  866. 

»  Kinsworthy  v.  Mitchell  and  Wife,  21  Ark.  145;  Alvord  v,  Collin,  20  Pick.  418. 

^  Thatcher  tf.  PoweU,  6  Wheat.  119,  and  cases  in  notes  3,  p.  281,  and  1  and  2,  p.  282,  arUe, 
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for  taxes,  if  the  land  is  assessed  to  an  "  unknown  "  party,  the  suit  is 
brought  in  a  fictitious  name  and  against  the  land  itself.  The  sum- 
mons is  by  publication  in  a  newspaper.  A  complaint  alleged  that  the 
land  was  assessed  to  '^  unknown  owner  and  to  all  owners  and  claim- 
ants unknown."  The  decree  of  the  court  in  that  suit  recited,  that  it 
appeared  to  the  satisfaction  of  the  court ''  that  all  owners  and  claim^ 
ants  of  the  property  above  described  have  been  duly  summoned  to 
answer  the  complaint  herein,  and  have  made  default  in  that  behalf." 
In  a  tax  title  arising  under  this  decree,  it  was  said  this  record  was 
conclusive  that  the  court  had  acquired  jurisdiction  of  the  owner  of 
the  premises.*  So  in  a  suit  against  William  Fordener,  as  owner  of  a 
lot,  and  against  the  lot  in  rem,  in  the  publication  of  the  summons  the 
name  of  Fordener  was  omitted  and  the  judgment  of  the  court  con- 
tained the  same  recital,  but  it  was  not  allowed  to  be  attacked  collater- 
ally for  this  omission.*  Under  the  system  of  tax  proceedings  in  that 
State,  when  under  the  statute  suit  is  brought  for  the  taxes,  both 
against  the  owner  and  the  property,  the  jurisdiction  which  the  court 
acquires  in  such  proceeding  is  the  same  that  it  has  over  the  citizens  of 
the  State  as  to  all  ordinary  subjects  of  litigation,  and  the  court  being 
a  court  of  general  jurisdiction,  it  vnll  be  presumed  to  have  done  all 
things  rightly,  and  those  who  deny  the  validity  of  its  judgments  col- 
laterally must  show  aflSrmatively  from  the  record  the  want  of  juris- 
diction. Wherever  this  system  prevails  this  will  be  the  rule,  but  in 
most  of  the  States,  the  system  is  a  different  one,  and  the  court  that 
enters  judgment  against  the  land  and  makes  the  order  of  sale  is 
either  an  inferior  court,  or  a  court  of  general  jurisdiction  with  special 
authority,  and  in  such  case  nothing  is  presumed,  but  the  record  must 
show  all  the  facts  necessary  to  jurisdiction,  or  the  judgment  is  a  nullity. 

§  112.  Notice  of  the  Sale. — The  next  step  after  the  judgment  of 
condemnation  and  order  of  sale,  where  that  is  required,  or  after  the  re- 
turn of  the  delinquent  list  where  there  is  no  judicial  condemnation, 
is  a  notice  of  the  sale.  The  sheriff,  collector  or  other  officer  who  is 
authorized  to  make  the  sale  by  the  statute  of  the  particular  State,  is  in 
either  case  a  ministerial  officer ;  he  is  not  a  judicial  officer  vested  with 
discretion ;  he  has  a  naked  power  not  coupled  with  an  interest.  If  he 
acts  under  the  order  of  a  court,  he  must  do  what  his  precept  com- 
mands him  ;  if  under  the  power  vested  in  him  by  the  statute,  he  must 
pursue  the  authority  given  him  strictly.  The  result  of  the  proceed- 
ings is  to  divest  title  in  a  summary  manner,  and  in  the  latter  case  a 


1  Eitel  V.  Foote,  89  Cal.  489;  Habn  v.  EeUy,  84  Cal.  891. 

'  ReUly  V,  Lancaster,  89  Cal.  854  ;  eee  Mayo  v.  Hanie,  60  Cal.  70. 
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failure  to  perform  any  of  the  acts  required  by  the  statute  avoids  the 
sale  of  the  land.^  At  one  period,  in  North  Carolina,  a  different  doc- 
trine prevailed,'  but  later  cases  are  in  accord  with  the  general  rule 
that  all  the  acts  to  be  done  by  the  officer  who  makes  the  sale  are  man- 
datory and  not  directory,*  and  that  a  failure  to  perform  these  acts  in 
the  manner  prescribed  by  the  statute  makes  the  sale  invalid,  and  may 
be  shown  in  any  collateral  proceeding. 

Time  when  given* — The  notice  .is  not  to  be  given  until  all  pre- 
cedent acts  required  by  the  statute  have  been  done  as  prescribed. 
When  land  was  not  allowed  to  be  sold  for  taxes  until  two  years  after 
the  year  for  which  they  were  assessed,  and  the  notice  of  sale  was  pub- 
lished December  6,  1822,  for  taxes  of  year  1820,  the  sale  under  such 
notice  was  void.'  So  where  the  statute  requires  the  taxes  to  be  due 
and  unpaid  for  a  certain  period,  as  two  years,  or  nine  months,  thia 
period  must  elapse  before  the  notice  is  published,  for  the  owner  haa 
the  right  to  pay  up  to  that  period,  without  the  additional  expense  of 
the  notice."  Or  where  the  delinquent  list  is  delivered  to  the  secretary 
of  State,  who  is  to  receive  payment  for  a  certain  period,  and  then  re- 
deliver the  list  to  the  collector  before  sale,  there  must  be  a  redelivery 
before  the  notice  is  given.*  The  notice  is  an  official  act,  and  it  must 
so  appear  on  its  face;  the  name  of  the  collector  attached  to  the 
notice,  without  anything  in  the  notice  to  show  his  official  character, 
is  not  sufficient.''  But  if  the  official  character  appear,  a  mistake  as  to 
the  middle  name  is  unimportant,  as  there  is  but  one  Christian  name 
in  law.*  The  question  as  to  whether  the  officer  must  be  an  officer  de 
facto  or  an  officer  de  Jure^  was  considered  in  §  106,  and  the  principle 
announced  there  that  if  the  officer  be  one  who  comes  into  office  with 
color  of  authority,  although  he  may  not  be  an  officer  de  jure,  in  all 
collateral  proceedings  his  acts  are  as  valid  as  those  of  an  officer  dejure. 
In  a  late  case  in  Connecticut  the  doctrine  announced  was  sustained 
after  a  full  and  elaborate  review  of  all  the  authorities.     The  statute 


1  WiUiams  v.  Peyton,  4  Wheat.  79 ;  Early  v.  Doe.  16  How.  610;  St  Anthony's  FaUs, 
Ac.  V.  Greeley,  11  Minn.  821 ;  Allen  v.  Smith,  1  Leigh,  281 ;  Brown  v.  Veazie,  25  Maine^ 
359;  Famom  v.  Baffum,  4  Cnsh.  260;  Loffborongh  v.  ParVer.  16  Sere.  <&  Rawie,  861  ; 
StUea  V.  Wier,  26  Miss.  187 ;  Minor  v.  Natchez.  10  Smedes  <fc  M.  246  ;  Wilkin's  Heirs  v. 
Huse.  10  Ohio,  189  ;  Elliot  v.  Adams,  24  Ala.  508. 

*  Martin  v.  Lncey,  1  Murphey,  811. 

»  Lore  V.  Wilboum,  5  Ired.  844 ;  Kelly  v.  Craig.  6  Ired.  129. 

*  Ronkendorff  v.  Taylor,  4  Pet.  864. 

^  Hobbs  V.  Clements,  82  Maine,  67 ;  Orr  v.  Travacier,  21  Iowa,  68. 

*  Cambridge  v.  Chandler,  6  N.  H.  271 ;  Homer  v.  Cilley,  14  N.  H.  86  ;  s.  p.  Hanoel  v. 
Smith,  16  Ohio,  184. 

'  Spear  v.  Ditty,  9  Vt.  282. 

« Isaacs  V.  Wiley,  12  Yt.  674 ;  Franklin  v.  Talmadge,  5  Johps.  84. 
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authorized  the  clerk  of  the  court,  when  the  judge  of  the  court  was 
sick  or  absent,  to  call  a  justice  of  the  peace  to  hold  the  court  during 
the  temporary  absence  or  sickness  of  the  judge.  The  judgment 
rendered  by  the  justice  was  not  allowed  to  be  attacked  collaterally. 
It  was  said  that  whether  the  law  was  constitutional  or  not,  or  the  call 
was  or  was  not  in  accordance  with  the  statute,  the  justice  of  the  peace 
was  a  judge  de  facto  of  that  court,  and  the  judgment  could  only  be 
corrected  for  error  in  the  mode  prescribed  by  law,  in  some  superior 
tribunal.^ 

What  the  Notice  should  Contain. — If  a  form  of  notice  is  pre- 
scribed by  the  statute,  it  must  be  followed,  and  the  officer  has  no  dis- 
cretion to  omit  any  part  of  it.*  If  no  form  is  prescribed,  but  the 
statute  states  what  the  notice  should  contain,  all  the  facts  required  by 
the  particular  statute  must  appear  in  the  notice.  Those  usually  re- 
quired are  the  name  of  the  owner,  the  delinquency  of  the  tax,  and  the 
period  for  which  it  has  been  delinquent,  that  no  goods  could  be  found 
out  of  which  to  make  the  tax,  the  year  of  the  tax,  its  amount  and  its 
purpose,  the  time  and  place  of  sale,  and  a  description  of  the  land.  If 
other  particulars  are  required,  the  statute  must  be  substantially  fol- 
lowed. 

Na/nie  of  Owner. — Where  the  statute  required  the  notice  to  be  in 
the  name  of  the  party  to  whom  the  land  was  assessed,  and  it  was  in 
the  name  of  Edward  Whitehead,  by  whom  the  land  was  entered,  such 
notice  was  held  insufficient.'  So  under  a  similar  statute,  where  the 
land  was  assessed  to  William  S.  Homer,  but  in  the  notice  he  was 
styled  Henry  S.  Homer,  when  in  reality  Charles  S.  Homer  was  the 
person  intended  to  be  assessed,  such  a  notice  was  held  to  be  defective, 
notwithstanding  another  statute  provided  that  the  tax  might  be  col- 
lected from  the  person  intended  to  be  taxed,  even  if  there  was  an 
error  in  the  name  of  the  person  assessed,  provided  he  was  taxable  and 
could  be  identified  by  the  assessors.*  An  omission  of  the  name  alto- 
gether is  fatal  to  the  notice,  where  the  statute  requires  it  to  be  in 
name  of  the  owner.'  So  a  variance  from  the  assessment — ^as  where 
land  was  listed  as  belonging  to  Allen  and  James  Gillespie,  and  adver- 
tised as  land  of  Charles  Gillespie — ^is  fatal  to  the  sale.*  But  where  the 
proceeding  is  against  the  land  in  rem,  as  in  the  case  of  land  owned  by 


1  State  V.  Carroll,  88  Conn.  449. 

*  Brown  v.  Hutchinson,  1 1  Yt.  669 ;  Chandler  v.  Spear,  22  Vt.  888. 

'  Styles  V.  Weir,  26  Miss.  187 ;  s.  p.  Gardner  v.  Brown,  1  Humph.  854. 

*  Seargeant  v.  Bean,  7  Gray,  125. 

*  Shintmin  v.  Inman.  26  Maine,  228 ;  Corp.  of  Washington  v.  Pratt,  8  Wheat.  681. 

*  Watts  V.  Gilmore,  2  Yeates,  830. 
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non-residents,  or  where  the  owners  are  unknown,  in  such  cases  if  the 
land  itself  is  accurately  described,  the  name  of  the  owner  is  unim- 
portant, and  an  error  as  to  the  name  does  not  affect  the  validity  of  the 
notice.^  Where  lands  were  assessed  and  advertised  in  the  name  of 
James  Thomas^  who  was  dead  at  the  time  of  the  assessment,  the  error 
was  considered  as  cured  by  a  statute  which  provided  that  "  no  sale  of 
real  estate  for  taxes  shall  be  impaired  or  made  void  by  reason  of  the 
property  not  being  assessed  or  advertised  in  the  name  of  the  lawful 
owner  thereof,  provided  it  be  advertised  as  directed  above."  It  was 
directed  to  be  advertised  in  the  name  of  the  person  to  whom  it  was  as- 
sessed.^  By  statute  in  North  Carolina  the  mortgagee  is  regarded  as 
the  legal  owner  of  land,  and  is  entitled  to  a  personal  notice  of  the  levy 
and  sale  of  land  (on  which  he  has  a  lien)  for  unpaid  taxes/  A  notice 
to  one  of  several  heirs,  owners  of  the  land,  is  not  good.^ 

Ddinquency  of  the  Tax. — This  must  be  stated  if  required  by  the 
statute,  and  also  the  length  of  time  delinquent,  and  the  fact  that  no 
goods  can  be  found.' 

Inscription  of  the  Tax. — When  the  purpose  of  the  tax  was  required 
to  be  stated,  and  the  purpose  authorized  was  for  ^'  making  and  re- 
pairing roads  and  huUding  hridges^^  in  the  notice  the  purpose  stated 
was  ^' for  the  purpose  of  making,  repairing  and  building  hridgesyl 
the  defect  was  fatal.*  So  the  description  of  a  tax  as  a  ^^  money  tax," 
when  it  is  in  fact  a  State,  county,  and  school  tax,  is  a  fatal  defect.^ 
But  a  transposition  of  the  sums  due  for  State  and  county  taxes,  where 
the  sale  is  for  both,  is  not  fatal.^  Where  the  statute  required  the 
notice  to  state  the  amount  of  taxes  due,  a  number  of  lots  owned  by 
the  same  person  were  advertised  for  sale,  stating  only  the  aggregate 
amount  of  the  taxes  due  on  all  the  lots,  and  the  notice  was  held  not 
sufficient ;  it  should  have  stated  the  amount  due  on  each  lot.*  Under 
the  same  statute,  where  the  sale  was  for  taxes  of  the  years  1820  and 
1821,  and  the  notice  described  the  taxes  as,  '^  for  taxes  due  thereon 
up  to  the  year  1821,"  it  was  considered  a  sufficient  description,^®  the 
court  saying  that  "  if  the  taxes  were  due  and  the  property  liable  to 
be  sold  for  them,  it  can  be  of  no  importance  to  the  purchaser  to  have 
a  mere  technical  description  of  the  taxes."    A  material  variance 


*  AlTord  V.  Collin,  20  Pick.  418 ;  Daily  v.  Newman,  14  La.  Ann.  680. 
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between  the  actual  tax  doe  and  the  amount  stated  in  the  notice  avoids 
the  sale,  as  where  the  tax  was  $3.30  and  the  amount  in  the  notice  of 
the  sale  was  $4.12.^ 

Time  and  Place  of  Sale. — The  time  of  sale  is  essential  to  be 
stated,^  and  so  is  the  place  of  sale.  But  where  the  notice  stated  that 
the  sale  would  take  place  "  at  the  court  house  in  Warren,"  it  was 
sufficient,  the  court  taking  judicial  notice  of  the  fact  that  there  was  no 
town  of  Warren  in  Ohio  except  in  Trumbull  county.  The  court  gave 
weight  to  the  fact  that  the  preposition  ^'  in  "  was  appropriate  for  a 
sale  in  a  town,  as  distinguished  from  a  place  not  a  town.'  If  no  place 
is  designated,  the  sale  under  such  notice  would  be  void,  and  the  error 
is  such  a  one  as  is  not  cured  by  a  statute  providing  that  "  no  error  or 
informality  of  the  officer  intrusted  with  the  same,  not  afiecting  the 
substantial  justice  of  the  tax,  shall  invalidate  the  assessment."  ^  Where 
the  auditor  of  the  State  was  required  to  publish  each  year  a  statement 
of  the  lands  liable  to  be  sold  for  taxes,  and  a  notice  of  the  sale,  at 
such  public  and  convenient  place  at  the  seat  of  justice  of  the  county 
as  the  county  treasurer  may  select ;  in  giving  this  notice  the  auditor 
followed  the  words  of  the  statute,  stating  the  name  of  the  county, 
and  that  the  sale  would  be  at  such  public  and  convenient  place  in  the 
village  of  Flint  as  the  county  treasurer  may  select,  the  notice  was 
deemed  good ;  it  was  not  necessary  to  designate  at  what  locality  at 
the  county  seat  the  sale  would  take  place.' 

Description  of  the  Land. — The  object  of  the  description  is  to  in- 
form the  owner  that  his  land  is  to  be  sold  for  the  unpaid  taxes  due 
thereon,  and  that  those  interested  as  purchasers  may  be  enabled  to 
identify  the  land  to  be  sold.  The  description  should  correspond  with 
the  description  on  the  roll,  and  no  element  of  the  description  in  the 
roll  should  be  omitted,  but  additional  particulars  which  serve  to 
identify  the  land  will  not  vitiate.  If  the  description  is  such  as  to 
mislead,  by  matter  of  false  or  inaccurate  description,  the  sale  under 
such  notice  will  be  void,  or  if  it  is  not  such  as  to  enable  the  owner  or 
others  interested  in  it  to  identify  it,  it  is  insufficient,  and  the  sale  will 
be  void.  For  examples  of  descriptions  which  are  valid,  and  tl*ose 
which  are  invalid,  the  reader  is  referred  to  §  95  and  the  authorities 
there  cited.  Xo  description  which  is  invalid  on  the  assessment  roll 
would  be  good  in  a  notice  of  sale. 


»  Alexander  ».  Pitta,  7  Gush.  608.  •  Wilkina*  Heiw  v.  Haae,  10  Ohio.  139. 
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Notice^  where  and  how  published  or  posted. — All  the  provisioDB 
of  the  statute  on  this  sabject  must  be  strictlj  followed.  The  statute 
required  the  notice  to  be  inserted  in  the  newspaper  of  the  public 
printer  of  the  State.  The  notice  was  inserted  three  times  in  the 
^  Portland  Advertiser  and  State  Gazette,"  which  was  the  newspaper 
of  the  public  printer.  When  the  first  two  publications  had  been 
made,  but  before  the  third  was  made,  the  legislature  declared  that 
paper  to  be  no  longer  the  State  paper ;  and  the  publication  was  held 
insufficient.^  But  where  the  statute  required  the  notice  to  be 
published  in  a  paper  styled  the  ^^  Yermont  Republican,"  and  the 
name  of  the  paper  was  afterward  changed  to  the  ^^  Yermont  Republi- 
can and  American  YeomanJ'^  and  the  notice  was  published  in  this 
paper,  the  publication  was  sufficient ;  the  addition  to  the  name  of  the 
paper  did  not  affect  its  identity.' 

Where  the  statute  required  the  notice  to  be  published  in  a  news- 
paper at  the  seat  of  government,  and  in  a  newspaper  published  in  the 
county  in  which  the  lands  are  situated,  and  if  none  were  published 
in  the  county,  then  in  a  paper  of  general  circulation  in  the  county, 
and  there  was  no  paper  published  in  the  county,  the  notice  was  pub- 
lished alone  in  the  paper  at  the  seat  of  goyemment,  and  it  was 
claimed  to  be  a  compliance  with  the  statute,  because  that  paper  was 
one  of  general  circulation  in  the  county.  The  court  was  of  opinion 
that  the  paper  of  general  circulation  must  be  one  other  than  that  at 
the  seat  of  government.^  So  where  the  statute  requires  notice  in 
eome  newspaper  of  general  circulation  in  the  county,  and  if  none, 
by  notices  at  public  places,  proof  that  no  paper  is  published  in  the 
county,  and  of  the  posting  of  notices  of  sale  at  public  places  in  the 
county,  is  not  sufficient  There  may  be  a  paper  of  general  circulation 
in  the  county,  though  none  is  published  there.^ 

If  the  statute  requires  the  notices  to  be  printed,  a  posting  of 
written  advertisements  is  not  sufficient,'  or  if  the  notice  is  to  be  pub- 
lished in  several  languages,  the  failure  to  comply  with  such  a  require* 
ment  is  a  fatal  defect  in  the  notice.*  A  publication  in  extras  circu- 
lated with  the  paper  designated  by  law  is  a  good  publication.'^ 

The  notice  is  sometimes  required  to  be  posted  at  a  public  place. 
In  a  case  where  the  land  was  situated  in  a  town  uninhabited,  and  the 
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notice  waa  posted  on  a  board  fixed  in  the  sand  by  the  bank  of  the 
Androscoggin  nver,  this  was  not  considered  a  public  place.*  In 
another  case,  where  the  notice  was  to  be  published  three  successive 
weeks,  it  was  posted  at  a  tavern  on  the  eleventh  of  January,  1820,  the 
sale  to  take  place  on  the  ninth  of  March,  1820.  On  the  eighteenth 
of  January  the  building  on  which  it  was  posted  ceased  to  be  a  taverriy 
but  the  person  who  had  been  the  innkeeper  remained  in  the  building 
and  carried  on  the  business  of  a  shoemaker,  and  the  evidence  showed 
that  many  persons  frequented  the  place  for  several  weeks  after  the 
innkeeper  turned  shoemaker.  It  was  held  that  the  place  ceased  to  be 
a  public  place  after  the  eighteenth  of  January,  and  the  notice  was  not 
suflScient.' 

Whatever  is  required  to  be  done  as  to  the  mode  of  the  publication,, 
or  otherwise,  must  be  perfonned  substantially  in  accordance  with  the 
statute.  Where  the  statute  required  the  notice  to  be  posted  in  four 
public  places  in  the  county,  one  of  the  copies  to  be  posted  in  some 
conspicuous  place  in  the  treasurer's  office,  to  be  shown  by  affidavit  of 
the  treasurer,  and  the  affidavit  failed  to  show  that  ^^  one  of  the  copies 
was  posted  in  some  conspicuous  place  in  the  treasurer's  office,"  the 
defect  was  fatal  to  the  notice.'  So  where  the  statute  required  the 
sheriff,  at  the  term  of  the  County  Court  next  preceding  the  day  of 
sale,  to  return  a  list  of  the  lands  to  be  sold  for  unpaid  taxes,  giving 
the  name  of  the  owner,  or  if  he  be  not  known,  the  last  reputed 
owner,  and  the  amount  of  tax  due  on  each  tract,  which  list  was  re- 
quired to  be  read  aloud  in  open  court,  a  copy  to  be  recorded  by  the 
clerk  upon  the  minutes  of  the  court,  and  a  copy  to  be  set  up  by  the 
clerk  during  the  term  in  the  court  room,  a  failure  to  comply  with 
these  requirements  would  render  the  sale  of  the  lands  void.  The 
court  was  of  opinion  that  the  making  of  the  return  and  having  the 
list  recorded  were  essential  to  the  authority  to  sell.  Whether  a  failure 
to  read  aloud  the  list  in  the  court  room,  or  to  post  the  list  in  the 
court  room  during  the  term  would  avoid  the  sale  was  not  decided.*  So 
where  the  town  derk  was  required  to  give  notice  at  the  town  meet- 
ing that  the  lists  of  lands  advertised  for  sale  by  the  comptroller  for 
unpaid  taxes  are  in  his  office,  a  failure  to  give  such  notice  is  a  fatal 
defect.' 

How  long  published. — The  notice  must  be  published  the  full 
period  required  by  statute.    In  the  following  cases  the  publication  waa 


'  Cambridge  tr.  Chandler,  6  N.  H.  271.  •  Tidd  v.  Smith,  8  N.  H.  178. 

>  Jarvis  v.  Sllliman,  21  Wbc.  599.  ^  Kelly  v.  Craig,  6  Ired.  (Law),  129. 

B  Pierce  v.  Hall,  41  Barb.  142 ;  Noland  v.  Busby,  28  Ind.  164 ;  s.  p.  Abbot  v.  Linden- 
bower,  42  Mo.  162. 
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not  sufficient :  The  statute  required  a  publication  for  twelve  weeks, 
and  it  was  published  eighty-two  days ;  ^  taxes  were  to  be  paid  on  the 
first  of  October,  and  as  to  land  delinquent,  the  notice  was  to  be  pub- 
lished for  three  weeks,  the  last  publication  to  be  two  months  before 
the  daj  of  sale,  and  the  sale  took  place  on  the  ninth  of  December, 
1823,  for  the  taxes  of  1823;'  the  statute  required  the  notice  to  be 
published  three  months ;  it  was  first  published  January  fourth,  the 
sale  to  take  place  on  February  first ;  after  publication  one  month  in 
this  form  it  was  changed  by  consent  of  the  delinquent  so  as  to  make 
the  sale  take  place  on  April  first,'  but  where  the  statute  required  a 
publication  three  weeks  successively,  and  it  was  published  on  Satur- 
day, November  the  second,  but  it  was  not  published  on  Saturday^ 
November  the  nmth,  because  after  the  first  publication,  the  day  of 
issuing  the  paper,  a  weekly,  was  changed  to  Tuesday,  and  it  was  pub- 
lished again  on  Tuesday,  November  the  twelfth,  and  Tuesday, 
November  the  nineteenth,  this  was  deemed  a  sufficient  compliance 
with  the  statute.* 

Where  the  statute  requires  a  delinquent  list  to  be  made  out 
October  first,  and  a  copy  to  be  immediately  published  for  four  weeks 
successively,  the  sale  to  be  on  the  first  Monday  in  January  following, 
the  first  insertion  was  on  November  the  twentieth,  a  mistake  in  the 
notice  was  corrected,  and  as  corrected  it  was  published  the  four  weeks, 
commencing  on  November  twenty-seventh,  the  notice  was  held  de- 
fective in  its  publication.  Immediately  means  as  soon  after  the  first 
•of  October  as  it  could  be  reasonably  effected,  and  a  delay  of  fifty 
days  is  not  reasonable."  In  ascertaining  whether  the  notice  has  been 
published  for  the  full  period,  facts  must  be  stated  from  which  the 
court  can  determine  the  question.  Where  the  time  required  was 
eight  weeks,  an  affidavit  that  the  notice  was  published  eight  weeks  is 
not  sufficient ;  it  should  state  the  day  the  publication  began  and  the 
day  it  ended.* 

Proof  of  Notice. — In  some  States  the  notice  is  required  to  be 
recorded  to  perpetuate  the  evidence.  In  such  cases  the  proof  must 
be  by  production  of  the  record,  and  parol  evidence  is  not  admissible ; '' 


I  Early  v.  Doe,  16  How.  610;  Bossej  v.  Leavitt.  3  Falrf.  (Me.)  878 :  Nalle  v.  Fen- 
wlck,  4  Rand.  595 ;  Farrar  v.  Eastman,  1  Fairf.  (Me.)  191. 

*  Moore  v.  Brown,  11  How.  414. 

<  Pope  V.  Headen,  5  Ala.  438 ;  Elliott  v.  Eidins,  24  Ala.  509. 

*  Cass  V.  Bellows,  11  Foeter  (N.  H.)  501. 

*  Strong  V.  Flagle,  1  Carter  (Indiana),  542. 

«  Nelson  v.  Pierce,  6  N.  H.  194. 

'  Carpenter  v.  Sawver,  11  Vt.  121 ;  Taylor  v.  French,  19  Vt.  49 ;   Lang^don  ».  Poor, 
^0  Vt  18  ;  Minor  v.  McLean,  4  McLean,  138 ;  Kellogg  v.  McLaughlin,  8  Ohio,  114. 
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and  if  the  I'ecord  is  defective,  it  is  fatal  to  the  notice,  and  no  presump- 
tions will  be  made.  The  record  must  show  affirmatively  that  the 
necessary  notice  lias  been  given.  When  the  affidavit  as  to  the  posting 
of  the  notice  was  defective,  it  was  presumed  that  this  was  the  only 
proof  on  file,  and  being  defective  the  sale  under  it  was  void.^  Where 
the  statute  requires  the  county  commissioners  to  file  the  newspaper  in 
which  the  notice  was  inserted  in  the  prothonotary's  office,  with  the 
affidavit  of  the  printer  as  to  its  publication,  no  other  evidence  was 
allowed,  and  an  affidavit  was  required  of  one  printer  to  each  paper.*" 
In  the  trial  of  a  tax  title,  in  a  State  where  there  was  a  judicial  con- 
demnation of  land  for  taxes  by  the  Circuit  Court,  it  was  held  that  the 
record  need  not  show  that  the  person  who  signed  the  certificate  of 
publication  was  the  publisher,  for  it  will  be  presumed  that  this  ap- 
peared by  proof  to  the  Circuit  Court.*  Would  such  a  presumption 
be  indulged  in  those  States  where  there  is  no  judicial  condemnation^ 
and  the  authority  of  the  officer  to  sell  is  founded  on  a  strict  compli- 
ance with  all  precedent  requirements  of  the  statute  ?  I  think  not» 
If  there  be  no  statutory  provision  on  the  subject,  the  notice  may  be 
proved  by  the  introduction  of  the  newspaper  in  which  it  was  pub- 
lished, with  evidence  of  the  number  of  times  it  was  published.* 

Under  laws  already  existing,  a  levee  tax  was  laid  on  certain  lands,, 
and  under  the  statute  they  had  been  sold  and  purchased  by  the  levee* 
commissioners.  Doubts  having  arisen  as  to  the  title  to  these  lands,  an 
act  was  passed  to  quiet  the  titles.  It  authorized  the  commissioners  to 
file  a  bill  against  the  lands,  giving  notice  to  the  former  owners  in  the 
county  or  State,  by  publication.  The  act  was  declared  unconstitu- 
tional, as  not  being  "  due  process  of  law."  In  proceedings  in  rem  the 
court  obtains  jurisdiction  by  seizure  or  some  equivalent  mode ;  at  com- 
mon law  it  obtains  jurisdiction  by  personal  service  of  process,  and  as^ 
to  non-residents  the  legislature  may  substitute  notice  by  publication 
for  personal  service,  but  not  as  to  residents.' 

§  113.  By  whom  La/nd  should  he  Sold. — The  sale  is  by  the  officer 
designated  by  statute,  the  collector,  sheriff,  treasurer  or  other  officer 
in  whom  such  authority  is  vested  in  the  particular  State.  Where 
there  is  a  judicial  condemnation  of  the  land  for  the  unpaid  taxes,  and 
an  order  of  sale,  the  precept  which  is  issued  by  the  clerk  of  the  court,. 


'  Jarvifl  V.  Sniiman,  21  Wise.  607. 

^  Luffboroagh  v.  Parker,  16  Serg.  <fe  Rawle,  861. 

3  Dukes  V.  Rowley,  24  111.  210. 

*  Thevenin  v,  Slocum,  16  Ohio.  519. 

^  Brown  v.  Levee  CommisBiooers,  50  Miss.  468. 
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based  upon  the  judgment,  is  the  authority  of  the  officer  to  sell,  and 
like  executions  issued  upon  judgments,  if  it  is  regular  on  its  face,  it  is 
sufficient,  and  it  cannot  be  attacked  coUateraUy  by  matters  dehors  the 
record  of  which  it  forms  a  part.*  Where  there  is  no  judicial  condem- 
nation the  power  exercised  by  the  officer  is  a  naked  poxoer^  and  the 
validity  of  his  acts  depends  on  a  strict  conipliance  with  all  the  require- 
ments of  the  tax  laws,  from  the  assessment  of  the  land  to  the  sale. 
Just  as  an  attorney  in  fact  for  the  sale  of  lands  must  show  his  author- 
ity duly  executed  in  accordance  with  the  laws  of  the  State  in  which 
the  land  lies,  and  must  pursue  that  authority,  so  the  officer  who  sells 
lands  for  taxes,  in  order  to  make  the  sale  valid,  must  show  that  he 
has  complied  with  the  tax  laws  of  the  State,  in  all  respects.'  The  acts 
necessary  to  be  done  have  been  pointed  out  in  the  foregoing  part  of 
this  treatise,  beginning  with  Chapter  XL  Every  step  must  be  taken, 
the  land  duly  listed,  the  roll  placed  in  the  hands  of  the  proper  officer 
for  collection,  all  the  remedies  provided  for  its  collection  used,  and  a 
return  made  showing  the  delinquency  of  the  tax.  Where  there  is  a 
judicial  condemnation,  there  must  be  a  judgment  and  order  of  sale, 
the  precept  issued  to  the  officer,  and  proper  notice  given  of  the  sale. 
Each  step  must  be  taken  in  the  mode  prescribed  by  the  statute.  The 
tax  warrant  is  not  the  authority  of  the  officer  to  sell  land ;  that  only 
clothes  him  with  authority  to  enforce  payment  of  the  taxes  on  his 
roll  by  distress  and  sale  of  personal  property,  hU  authority  to  sell  land 
comes  from  the  statute} 

Where  there  is  no  judicial  condenmation,  the  authority  of  the  offi- 
cer is  the  statute,  and  the  instrument  under  which  he  sells  is  usually 
the  delinquent  tax  list  or  a  certified  copy  of  it,  which  is  generally  a 
matter  of  record  either  in  some  court,  or  in  the  office  of  some  person 
exercising  powers  under  the  tax  law.^  Whatever  is  required  by  the 
statute  to  be  done  in  reference  to  the  list,  as  to  its  authentication,  de- 
livery, deposit  or  in  any  other  respect,  must  be  complied  with.   Where 


>  Touig  V,  Lorraine,  11  111.  686,  637 ;  Hinman  v.  Pope,  I  Oilman,  181 ;  Lease  of  Wil- 
kins  V.  Hose,  9  Ohio,  164. 

<  Thatcher  v.  PoweU,  6  Wheat.  119 ;  Lyon  v.  Hunt,  11  Ala.  296 ;  Brown  v.  Veazie,  26 
Maine.  862 ;  Perkins  v.  Dibble,  10  Ohio,  483 ;  Jesse  v,  Preston,  6  Gratt  120 ;  Tliames 
Mannf.  Co.  v,  Latbrop,  7  Conn.  660;  Chandler  v.  Spear,  22  Vt.  388 ;  Carmichael  v.  Aiken, 
13  La.  205;  Alvord  v.  Collin,  20  PiciL  418;  Charles  v.  Waugh,  35  ill.  816;  Yeuda  v. 
Wheeler,  9  Texas,  408;  ^ooks  v.  Rooney,  11  Ga.  427 ;  Boisre^rd  v.  Johnson,  23  Mis9. 
122 ;  Early  9.  Doe,  16  How.  610 ;  Garrett  v.  White,  3  Ired.  (Eq.)  181 ;  Minor  v,  Natchez, 
4  Sdx  <!(  Marsh.  627. 

*  Parker  v.  Sexton,  29  Iowa,  421.  In  Corbin  v.  Hill,  21  Iowa,  70,  it  was  conceded 
that  a  warrant  was  necessary,  and  the  conrt  only  passed  on  the  form  of  it.  Proceedings 
against  one  not  the  owner  do  not  affect  the  trae  owner.  Destnoreaox  v.  MoyUn,  26  La. 
Ann.  730. 

*  Pentland  v.  Stewart,  4  Der.  ^  Battle  (Law.),  386. 
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ft  list  is  to  be  transmitted  by  the  auditor  of  the  State,  under  his  official 
seal,  to  the  county  auditor  before  he  sells,  a  letter  accompanying  the 
list  transmitted  to  the  county  auditor,  signed  ^^  Jno.  Brough,  Auditor 
of  State,  by  J.  B.  Thomas,"  is  not  a  sufficient  authentication.  It 
gives  no  more  authority  than  a  letter  of  a  clerk  of  a  court  to  a  sheriff, 
informing  him  of  a  judgment  against  a  person,  would  give  the  sheriff 
to  levy  on  the  property  of  such  a  person.  "  As  well,"  say  the  court, 
*^  might  a  sheriff  sell  without  an  execution,  as  a  county  auditor  with- 
out his  list,  such  as  the  statute  requires."  ^  So  the  failure  to  send  the 
list  to  the  clerk  by  the  auditor,'  or  to  send  such  list  to  the  treasurer 
of  the  State,  who  is  to  sell,  makes  the  sale  by  the  sheriff  void.* 

Where  the  statute  requires  the  county  treasurer  and  collector  to  re- 
turn a  list  of  delinquents  under  oath,  to  the  county  auditor,  who  is  to 
record  the  list,  the  power  of  sale  being  vested  in  the  county  auditor,  the 
oath  of  the  collector  is  essential,  and  it  must  appear  in  his  certificate. 
The  oath  must  be  administered  by  some  one  authorized  to  administer 
the  oath  by  statute,  or  whose  authority  to  administer  oaths  is  an  inci- 
dent to  his  office.  Such  authority  is  not  incident  to  the  office  pf 
county  auditor,  and  the  oath  administered  by  him  to  the  collector  is 
not  sufficient.^  It  must  appear  from  the  record  that  the  oath  was  ad- 
ministered. A  certificate  of  the  collector  commencing,  ''  I,  A.  B.,  do 
solemnly  swear,"  &c.,  and  signed  "  A.  B.,  Collector,"  is  not  a  compli- 
ance with  the  statute  requiring  the  collector  to  return  the  list  under 
oath,'  and  when  the  list  is  to  be  sent  to  the  secretary  of  State  and  re- 
delivered to  the  collector,  the  redelivery  is  an  essential  condition  of  the 
authority  to  sell.* 

There  is  a  class  of  cases  which  even  hold  that  the  failure  of  the 
collector  to  give  bond  as  required  by  the  statute,  or  to  give  the  bond 
in  the  proper  amount,  will  avoid  the  sale.^  So,  too,  the  failure  of  such 
officer  to  take  the  oath  prescribed  by  the  statute  has  a  like  effect.^ 
These  cases  carry  the  doctrine  of  strictness  in  complying  with  all  the 
provisions  of  the  tax  laws,  to  authorize  a  sale  of  lands  for  unpaid  taxes, 
to  its  extreme  limits ;  and  while  it  may  be  correct  in  suits  to  enforce 


1  Hannel  v.  Smith,  16  Ohio,  184. 

*  Messenger  v.  Germain,  1  Oilman,  681. 
'  Thompson  v.  Rogers,  4  La.  9. 

*  Skinner  v.  Brown,  17  Ohio,  N.  S.  88 ;  Harman  v.  Stock  well,  9  Ohio,  89. 

*  Minor  v.  McLean,  4  McLean,  188. 

*  Homer  v.  Cllley,  14  N.  H.  86 ;  Cambridge  v.  Chandler,  6  N.  H.  271. 

^  Oatman  t.  Bonney,  46  Yt  694  ;    Isaacs  v.  Shattack,  12  Yt  668;  Coit  «.  Wells,  S 
Yt.  818. 

^  Pajson  V,  Hall,  80  Maine,  319;  Proprietora  of  Cardigan  v.  Page,  6  N.  H.  182. 
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the  pajment  of  the  tax,  or  in  saite  to  correct  errors  in  the  tax  pro- 
ceedingSy  yet  in  snits  in  reference  to  tax  titles  arising  collaterally,  the 
principle  is  a  sound  one  that  the  authority  of  officers  de  facto  cannot 
be  thus  questioned.  These  cases  violate  this  plain  and  well  estab- 
lished principle.^ 

27ie  whole  period  prescribed  by  statute  must  elapse  before  a  sale 
can  take  place.  Where  the  statute  required  in  the  case  of  non-resi- 
dents whose  taxes  were  not  paid  in  niijie  months  from  the  date  of 
assessment,  that  the  collector  should  return  a  copy  of  the  list  to  the 
town  treasurer,  who  should  then  be  authorized  to  seU,  the  assessment 
was  dated  Augast  fourteenth,  1844,  and  the  return  of  the  collector 
was  dated  May  thirteenth,  1846,  and  the  sale  was  declared  void.  The 
tax-payer  had  the  whole  of  the  fourteenth  day  of  May,  1845,  until  the 
end  of  business  hours,  to  pay  the  tax.'  Until  the  whole  period  has 
elapsed  there  can  be  no  sale,  and  even  when  that  has  elapsed,  in  the 
language  of  Wayne,  J.,  ^^  He  may  arrest  the  uplifted  hammer  of  the 
auctioneer  when  the  cry  for  the  sale  is  made,  by  payment  of  the  tax, 
if  it  be  done  before  a  hona  fide  bid  is  made." 

In  Maryland,  it  has  been  held  that,  after  a  decree  of  a  court  of 
equity,  for  the  sale  of  real  estate,  the  collector  cannot  seize  it  and  sell 
it  for  unpaid  taxes.  The  property  is  considered  under  the  control  of 
the  court,  and  the  collector  should  make  application  to  the  court  for 
payment  out  of  the  proceeds  of  sale.  In  this  case,  the  decree  for  sale 
was  made  on  the  ninth  of  November,  1866,  the  taxes  claimed  were 
for  1866  and  1867,  and  during  this  period  it  was  sold  by  the  trustees 
under  the  decree  of  sale,  and  it  stood  on  exceptions  to  the  sale,  when 
the  collector  sold  it  for  the  taxes.'  A  different  doctrine  is  held  in 
niinois,  where  it  is  claimed  that  the  land  is  liable  to  contribute  to  the 
support  of  the  government  into  whosesoever  hands  it  goes,  and  that 
the  State  is  not  obliged  to  wait  for  proceedings  to  administer  the 
estate  of  a  decedent  or  an  insolvent  person,  but  may  proceed  to  en- 
force its  claims  exclusive  of  all  creditors.^ 

TxibMc  and  Highest  Bidder. — The  sale  must  be  public,  not  pri- 
vate, and  it  must  be  to  the  highest  bidder.^    The  expression  highest 


I  Ante,  §  102. 

*  Flint  V.  Sawyer,  80  Maioe,  22S ;  Scott  v.  Babcock,  8  G.  Greene  (Iowa),  183 ;  Early 
V,  Doe,  16  How.  610. 

'  Prince  GeoTge  Oo.  v.  Clarke,  86  Md.  206. 

*  Dnnlap  v.  Gonnty  of  Gallatin,  15  lU.  7 ;  aod  see  §  109,  and  authorities  there  cited. 

*  Cotler  V.  Brockway,  8  Caaey  (Penn.)  46;  Eeene  v.  Houghton.  19  MiUne,  868;  Wal- 
ton 9.  Hale,  9  Gratt.  194.  Where  a  usas^  existed  to  band  in  bids  on  slips  of  paper, 
which  were  accepted  when  there  was  no  competitioo,  the  sale  was  sustained.  Leavitt  v, 
Watson,  87  Iowa,  93. 
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bidder  is  used  in.  different  senses  in  different  States.  In  some  it 
means  the  person  who  will  bid  the  largest  sam  of  money  for  the  land 
offered  for  sale,*  in  othere,  it  means  the  person  who  will  pay  the  taxes 
and  costs  for  the  least  quantity  of  the  land  offered  for  sale,*  and  when 
the  sheriff  is  required  to  make  a  complete  return  of  his  proceedings 
connected  with  the  sale,  the  failure  to  show  that  the  sale  was  to  the 
highest  bidder,  is  fatal  to  the  sale.^  The  fact  that  more  is  bid  than 
the  amount  of  the  taxes  and  costs  for  the  least  quantity,  will  not,  of 
itself,  invalidate  the  sale.*  But  where  the  form  of  the  deed  pre- 
scribed by  statute  contains  a  recital  that  '^  the  purchaser  offered  to 
pay  the  said  sum  of  money  for  the  tract  which  was  the  least  quantity 
bid  for,"  a  failure  to  make  that  recital  avoids  the  sale.*  It  would 
seem  that  the  highest  bidder  is  the  person  to  whom  the  land  is  struck 
ofi  at  the  sale,  and  that  no  person  can  be  substituted  in  the  place  of 
this  person.* 

Time  of  Sale. — The  sale  must  be  commenced  on  the  day  speci- 
fied in  the  notice  of  sale,'  where  no  day  is  fixed  by  law  for  the  sale, 
and  where  a  day  is  fixed  by  statute,  it  must  be  commenced  on  that 
day.  Where  land  was  advertised  to  be  sold  on  the  first  day  of  June, 
and  by  statute  the  auditor  was  allowed  three  days  to  make  the  sale, 
the  sale  must  be  commenced  on  the  first  day,  and  may  be  continued 
to  the  second  or  third  day,  but  the  record  must  show  on  its  face  that 
it  was  so  continued.  If  it  merely  appears  that  the  notice  was  to  sell 
on  the  first,  and  the  actual  sale  was  on  the  second  day,  the  sale  is 
void.^  But,  if  the  land  was  sold  on  the  tenth  of  November,  and  at  the 
December  term  of  the  court  an  order  was  entered  confirming  the  sale, 
reciting  that  it  was  on  the  tenth,  eleventh  and  twelfth  days  of  De- 
cember, the  sale  is  valid.*  In  Iowa,  it  is  said  that  if  a  deed  recites 
the  sale  on  a  day  later  than  that  fixed  by  statute  for  the  sale,  a  post- 
ponement for  some  statutory  cause  will  be  presumed.  But  this  de- 
cision was  made  after  the  act  of  assembly  making  the  deed  in  a  tax 
title  prima  faeie  evidence  of  the  regularity  of  the  sale.** 


1  Proprietors  of  Cardigan  v.  Page,  6  N.  H.  182;  Bean  «.  Thompflon»  19  N.  H.  290. 

'  Lovejoy  v.  Lunt,  48  Maine,  877;    Mazey  v,  Clabangb,  1  Gilman,  26;   Peters  v. 
Heasely,  10  Watts,  208. 

»  6  N.  H.  182 ;  19  N.  H.  290.  *  10  Watts,  208. 

*  1  Gilman,  26.  *  19  Maine,  868;  9  Gratt.  194. 

'  Prindle  v.  Campbell,  9  Minn.  212. 

s  WilkiDs'  Heirs  v.  Hase  et  al.  10  Ohio,  189. 

'  Nortbnp  v.  DeTose,  and  Adams  v,  Balnter,  11  Ohio,  869. 

10  Love  V.  Welch,  88  Iowa,  193.  A  memorandum  of  the  connty  treasurer  is  not  ad- 
missible to  invalidate  a  tax  deed.  The  yalidity  of  the  sale  is  not  affected  by  a  mistalce 
in  the  memorandum  which  can  be  corrected  by  other  parts  of  it.  Clark  v,  Thompson,  87 
Iowa,  686. 
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In  Illinois,  where  there  is  jadicial  condemnation  of  the  land  for 
unpaid  taxes,  by  the  Circuit  Court,  a  court  of  general  jurisdiction, 
the  statute  fixes  the  day  of  sale  "  on  the  second  Monday  next  succeed- 
ing the  said  term  of  the  Circuit  Court  at  which  the  land  was  con- 
demned." The  derk  is  required,  in  five  days  after  adjournment  of 
said  court,  to  make  out  the  order  of  sale  for  the  sherifi,  which  consti- 
tutes his  authority  to  sell.  The  application  for  judgment  of  con- 
demnation is  required  to  be  on  the  first  day  of  the  term.  The  pro- 
ceedings of  the  court  as  to  delinquent  lands,  are  kept  in  a  record 
separate  from  the  general  proceedings  of  the  court.  The  question 
was  raised  whether  the  second  Monday  was  to  be  counted  from  the 
beginning  of  the  term  or  the  end  of  it.  It  was  thought,  as  the  court 
has  a  special  jurisdiction  in  this  matter,  that  after  the  entry  of  the 
order  of  condemnation,  quoad  this  matter  the  term  was  at  an  end^ 
and  the  statute  was  construed  to  mean  the  second  Monday  after  the 
commencement  of  the  term.^ 

Where  no  express  authority  is  given  to  adjonm  the  sale,  and  the 
ofiicer  is  unable  to  complete  the  sale  on  that  day,  can  he  adjourn  the 
sale  to  another  day !  Mr.  Blackwell  seems  to  think  that  such  author- 
ity ought  to  be  implied,  as  incident  to  the  power  of  sale,^  but  he  ad« 
mits  that  the  cases  in  reference  to  tax  sales  hold  a  different  rule.  The 
principle  on  which  they  are  founded  is  that  in  proceedings  to  divest 
title  in  a  summary  mode,  nothing  will  be  presumed.  The  power  to 
sell  is  a  naked  power ;  the  ofiicer  must  obey  the  mandate  of  the  stat- 
ute as  it  is  written,  and  cannot  add  to  it  one  jot  or  one  tittle."  In 
Pennsylvania,  where  the  statute  allowed  an  adjournment  from  day  to 
day,  a  sale  made  on  an  adjourned  day,  although  the  adjournment  was 
not  from  day  to  day  from  the  beginning,  was  sustained,  on  the  ground 
of  usage  as  to  such  sales  in  that  State.^  In  Ohio,  the  opposite  view  ia 
maintained.' 

Who  to  Sell. — The  officer  designated  by  law  is  to  sell,  and  the 
duty  being  a  ministerial  one,  may  be  performed  by  his  deputy.*  In  the 
State  in  which  these  cases  arose,  the  form  of  the  notice  of  sale  is  pre- 


1  Polk  V.  HiU,  16  la  180;  Hope  v.  Sawyer,  14  Dl.  254 ;  Bestor  v.  Powell,  2  Oilman, 
110. 

*  Blackwell  on  Tax  Titles,  272  [276].  See  Wood  v.  Mejer,  86  Wis.  808,  in  which  it 
ie  said  that  the  sale  is  yalid  unless  the  day  be  one  on  which  the  sale  ex  necetniaie  UgU 
coald  not  take  place. 

*  Sibley  v.  Smith*  2  Gibbs«  486;  Doe  v.  Chum,  1  Blackf.  836;  Van  Horn's  Lessee  v. 
Dorranoe,  2  Dall.  804. 

*  Bums  ».  Lyon,  4  Watts,  868.  «  Wilkino*  Heirs  v.  Huse  et  al.  10  Ohio,  189. 

*  Chapman  v.  Bennett,  2  Leigh,  829;  Hobbs  v.  Shumates,  11  Gratt  616;  Rockbold 
V.  Barnes,  8  Rand.  478. 
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scribed  by  the  statute  thus:  "Notice  is  hereby  given  that,  &c.,  1 

shall  sell,''  &c.,  to  be  signed  "  A.  B.,  sheriff  of  county,"  or 

^*A.  B.,  deputy  sheriff  of county."     And  where  there  is 

nothing  in  the  statute  to  indicate  that  the  deputy  may  sell,  the  duty 
may  still  be  performed  by  him,  his  act  being  regarded  as  the  act  of 
his  principal.  But  in  a  State  where  taxes  are  usually  collected  by 
an  officer  styled  a  collector,  if  by  statute  the  sheriff  in  certain  counties 
is  authorized  to  act  as  collector  for  these  counties,  he  is  invested  with 
two  distinct  offices,  and  if  the  statute  which  invests  him  with  the 
office  of  collector  does  not  authorize  him  to  appoint  an  under-coUector, 
the  deputy  sheriff  cannot  act  as  under-coUector,  and  a  deed  for  land 
«old  for  non-payment  of  taxes,  executed  by  the  deputy  sheriff,  is 
void.* 

Place  of  Sah. — When  the  statute  fixes  the  place  of  sale,  it  must 
"be  followed  strictly.^  In  one  of  the  cases  cited,  the  sale  was  required 
to  be  "  before  the  court  house  door,"  but  it  took  place  inside  of  the 
eourt  house,  and  the  sale  was  void.  The  court  say  it  is  not  necessary 
to  give  reasons  why  the  sale  should  be  before  the  door  rather  than 
inside  of  the  court  house ;  there  is  no  reasoning  about  it ;  the  law  is 
mandatory,  ita  lex  soripta  est^  and  it  must  be  followed.  If  the  stat- 
ute fixes  no  place,  and  a  general  power  of  sale  is  given  to  the  collect- 
or, a  limitation  on  his  power  as  to  the  place  of  sale  will  be  presumed, 
and  he  will  be  required  to  sell  in  the  county  in  which  the  land  is  sit- 
uated, either  at  the  court  house  or  in  the  vicinity  of  the  land  itself.* 

Terms  of  Sale. — Generally  the  sale  is  for  cash,  and  where  such  is 
the  provision  of  the  statute,  if  the  officer  gives  credit  to  the  purchaser 
at  the  sale,  such  action  avoids  the  sale.^  But  if  the  sale  is  made  in  the 
usual  manner  for  cash,  and  there  is  no  agreement  between  the  officer 
and  the  purchaser  for  credit,  before  the  sale,  and  if  after  the  sale  the 
officer  accounts  for  the  amount  of  the  bid,  and  gives  credit  to  the  pur- 
chaser for  his  bid,  such  a  sale  is  valid.*^  In  like  manner,  where  there 
is  no  proof  of  any  stipolation  between  the  purchaser  and  the  officer 
for  credit,  and  nothing  to  show  that  the  sale  was  not  in  reality  for 
•cash,  if  the  money  is  paid  after  the  sale  and  accepted  by  the  officer, 
the  sale  is  valid.*  He  is  not  obliged  to  receive  bank  notes,  but  is  en- 
titled to  money.  But  such  transactions  must  be  fair  and  bona  fide, 
and  not  used  to  cover  up  a  sale  really  on  credit  and  so  understood. 


1  Lathrop  v.  BritUin,  SO  Cal.  680. 

'  Kelly  V.  Craig,  6  Ired.  (Law),  129 ;  Ruby  v.  Huntsman,  82  Mo.  601. 

'  Rice  V.  Johnson,  20  Oa.  689. 

^  CusbiDg  V.  Longfellow,  26  Maine,  806.  "  Longfellow  v.  Quimby,  29  Maine,  196. 

^  Anderson  v.  Rider,  46  Cal.  184 ;  Hunt  v.  McFadgen,  20  Ark.  277. 
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In  PennsjlTania  the  whole  tract  is  sold  for  cash  enough  to  pay- 
taxes,  interest  and  costs,  and  for  the  residue  a  bond  is  given  payable 
at  a  future  period,  called  a  surplus  bond,  to  which  the  owner  is  enti- 
tled. If  however  the  officer  sells  for  cash  for  the  whole  price,  it  does 
not  make  the  sale  void,  but  is  regarded  as  an  irregularity  whicli  is 
cured  by  the  five  years  act  of  limitation  of  1804  in  that  State.^ 

Part  of  Taxes  legal  and  Pa/rt  iUegai. — ^Where  a  part  of  the  land 
offered  for  sale  is  liable  to  sale  for  the  tax,  and  part  is  not,  or  where 
the  land  is  sold  for  different  taxee^  part  of  which  are  legal  and  part 
illegal,  what  is  the  effect  of  the  sale  ?  As  to  the  illegal  part,  the  act 
of  the  officer  is  a  trespass,  and  the  trespass  cannot  be  apportioned. 
That  part  of  the  act  of  the  officer  which  is  innocent  cannot  be  sepa- 
rated  from  the  illegal  part.  The  power  of  sale  in  such  cases  resta 
alone  upon  the  statute ;  if  that  is  not  followed,  the  acts  purporting  to 
be  done  under  its  authority  are  void.^  The  quaint  language  of  an  old 
writer  is  very  appropriate  to  such  cases :  '^  The  statute  law  is  like  a 
tyrant,  when  he  comes  he  makes  all  void,  but  the  common  law  is  like 
a  nursing  mother,  making  void  only  where  the  fault  is,  and  preserving 
the  rest."  •  A  tract  of  land  was  partly  improved  and  a  part  of  it  was- 
unimproved,  the  statute  as  to  improved  lands  required  an  additional 
notice,  but  the  whole  tract  was  sold  without  the  additional  noticey  and 
the  sale  was  void.^  The  illegality  of  the  sale  as  to  the  improved  lands^ 
attached  to  the  whole  sale.  Where  lands  were  sold  for  taxes  of  tBe 
years  1813, 1814, 1815, 1816  and  1817,  all  of  which  were  legal  taxes 
except  for  the  year  1813,  the  sale  was  void  because  of  this  illegality.^ 
Where  the  taxes  were  for  the  State  and  town,  and  the  town  taxea 
were  illegal,  the  illegality  attached  to  all  the  acts  of  the  tax  officers 
under  such  an  assessment.*  If  any  part  of  the  tax,  however  small,  is 
illegal,  the  sale  is  void,  for  the  maxim  de  minimis  non  curat  lex  does 
not  apply  to  sales  of  land  for  taxes.'  While  the  doctrine  announced 
is  fully  sustained  by  the  cases,  that  the  act  of  the  tax  officers  cannot 
be  partly  innocent  and  partly  a  trespass,  yet  when  a  party  comes  into 
a  court  of  equity  for  relief  against  the  sale  of  land  for  taxes,  and  the 
illegal  part  can  be  separated  from  the  legal,  the  court  will  require  as  a 


'  Rogers  v.  Johnson,  67  Penn.  St.  48. 

*  McPike  V.  Pen,  61  Mo.  68  ;  Eirkwood  v.  Magill,  6  Eaosas,  640. 

*  PwarriB  on  Statutes,  789  ;  Hobart,  14:  *  Moolton  v.  Blaisdell,  24  Maine,  283. 

*  Wallingford  v.  Fiske,  24  Maine,  886. 

'  Stetson  f.  Eempton,  18  Mass.  283;  s.  p.  Elwell  v.  Shaw,  1  Greenleaf,  336  ;  Torrev 
V.  MUbury,  21  Pick.  70 ;  Drew  v.  Davis,  10  Vt.  606;  Lacey  v.  Davis,  4  Mich.  140;  Hall 
V.  Eelling,  16  Mich.  186;  Eemper  v.  McClelland,  19  Ohio,  824;  Hardenbni^h  v.  Eidd, 
10  Cal.  402. 

^  McLaoghlln  v.  Thompson,  65  Dl.  249. 
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condition  of  the  relief  against  the  illegal  tax,  that  the  legal  tax  shall 
be  paid.^  The  case  last  cited  was  one  in  which  it  was  claimed  that 
national  banks  were  taxed  at  a  higher  rate  than  State  oanks,  or  rather 
that  the  stockholders  were  so  taxed,  contrary  to  the  act  of  Congress 
on  the  subject.  The  court  refused  to  give  the  relief  except  upon  the 
payment  of  a  tax  equivalent  to  that  paid  by  the  stockholders  of  State 
banks,  on  the  principle  that  he  who  asks  equity  must  do  equity.  In 
Iowa  there  is  a  statute  that  ^^  when  a  part  of  the  tax  for  which  the 
land  is  sold  is  illegal,  it  shall  not  affect  the  sale,  or  right  or  title  con- 
veyed by  the  treasurer's  deed,  provided  the  property  was  subject  to 
taxation  for  any  of  the  purposes  for  which  any  portion  of  the  taxes 
for  which  land  was  sold  were  levied ;  that  they  had  not  been  paid,  or 
the  property  redeemed."  The  courts  of  that  State  have  construed 
this  statute  to  apply  to  a  tax  sale  made  for  an  aggregate  tax,  a  part  of 
which  was  legal  and  part  illegal,  sustaining  the  sale.' 

Description  of  Land  sold. — As  we  have  seen,  the  description  of 
the  land  in  the  notice  must  follow  that  in  the  roll,  so  when  the 
land  is  sold  it  must  be  sold  as  described  in  the  roll  and  notice.  If 
distinct  parcels  or  lots  are  assessed  in  the  aggregate  as  one  tract,  and 
for  an  a^regate  sum,  they  cannot  be  sold  separately.*  In  one  of  the 
cases  cited  the  judgment  for  taxes  was  against  eight  lots  for  an  ag- 
gregate sum,  the  sale  was  of  two  lots ;  in  another  the  assessment  was 
of  nine  lots  en  massej  the  sale  was  of  each  lot  for  its  proportion  of 
the  tax  due  on  it,  and  in  each  the  sale  was  void.  If,  however,  distinct 
lots  are  assessed  as  one  lot,  and  sold  as  one  lot,  the  sale  is  valid,  the 
error  in  such  case  being  a  mere  irregularity  in  the  assessment,  to  be 
corrected  by  appeal  to  the  proper  tribunal,  and  does  not  affect  the 
fiale  in  a  collateral  proceeding/ 

A  peculiar  case  arose  in  New  York  in  reference  to  an  Indian 
reservation  of  50,000  acres,  lying  in  several  towns.  Taxes  were 
assessed  under  a  special  act  of  the  legislature  for  the  construction  of 
roads  through  the  reservation,  and  taxes  were  also  assessed  for  town 
and  county  charges.  The  land  was  divided  into  493  tracts  or  lots,  and 
a  map  was  made  of  the  reservation.  Some  of  the  taxes  assessed  were 
on  the  whole  reservation,  which  was  valued  at  $6,000,  some  on 
separate  tracts  to  the  extent  they  were  situated  in  the  respective 


'  Myrick  v.  Lacrosse,  17  Wise.  442 ;  Bond  v.  Kenosha,  Id.  288 ;  Palmer  v,  Napoleon, 
16  Mich.  176;  Conway  v.  Wavcrly,  16  Mich.  257;  Frater  etal  v.  Seibeon  «<  W.  16 
Ohio,  614. 

'  Rhodes  v.  Sexton,  33  Iowa,  640. 

•Pitlsin  V.  Yaw,  13  III  263;  Willey  ».  ficoviU,  9  Ohio,  48;  Morton  t>.  Harris,  9 
Watts,  819 ;  Keene  v.  Barnes,  29  Mo.  877 ;  Waliingford  v.  Fiske,  24  Maine,  886. 

*  Moulton  V.  Doran,  10  Minn.  67. 
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towns,  some  on  the  lots  as  such.  The  whole  was  reported  to  the 
comptroller  as  delinqnent  for  the  non-payment  of  the  taxes  assessed. 
The  comptroller  apportioned  the  whole  amount  of  the  taxes  among 
all  the  lots  pro  rata,  and  sold  each  lot  for  itspro  rata  share  of  the  gross 
tax.  The  sale  was  sustained,  the  court  being  of-  opinion  that  it  was 
in  accordance  with  the  spirit  of  the  tax  laws  of  that  State.  The 
statute  alluded  to  was  one  which  allowed  any  person  claiming  a 
divided  or  undivided  interest  in  a  tract  of  land  assessed  in  gross  to 
pay  the  tax,  interest  and  charges  thereon  in  proportion  to  the  number 
of  acres  claimed  by  him,  and  making  the  remaining  tax,  interest  and 
charges  a  lien  only  on  the  residue  of  the  land,  requiring  the  party 
claiming  the  benefit  of  the  act,  when  his  interest  was  a  divided  one, 
to  file  with  the  comptroller,  if  required  by  him,  a  map  of  the 
subdivision.^ 

The  reverse  of  the  course  pursued  in  the  case  alluded  to  also 
avoids  the  sale.  If  the  land  is  assessed  to  several  persons,  and  under 
I  such  assessment  the  whole  tract  is  sold,  the  sale  is  void.    In  the  case 

cited  the  sale  was  of  a  whole  township.^  And  where  several  lots  are 
separately  assessed  to  the  same  person,  they  must  be  so  sold.  Each 
lot  must  be  sold  for  the  tax  due  on  it,  and  one  cannot  be  sold  for  the 
taxes  of  the  whole,  nor  can  the  whole  of  the  land  be  sold  together  for 
the  tax  due  on  all  of  it.' 

The  doctrine  here  stated  is  sometimes  modified  by  that  part  of  the 
statute  which  provides  for  the  sale  of  the  land  for  taxes  limiting  the 
quantity  to  be  sold,  as  in  the  act  of  Congress  of  18  i  2,  which  provided 
that  "unimproved  lots  in  the  city  of  Washington,  on  which  two 
years'  taxes  remain  due  and  unpaid,  or  so  much  thereof  as  may  he 
necessary  io  pay  stsch  iaxeSj  may  be  sold,"  &c.  In  construing  this 
act,  where  several  lots  were  assessed  separately  to  the  same  person,  it 
was  held  that  there  was  a  lien  on  each  lot  for  the  tax  due  thereon, 
which,  if  the  land  were  sold,  would  attach  in  the  hands  of  the  vendee, 
yet  that  when  a  sale  for  taxes  was  made,  if  one  of  the  lots  assessed  to 
a  person  brought  an  amount  suflScient  to  pay  the  whole  tax,  no  more 
could  be  sold,  and  no  excuse  could  exist  for  making  further  sales,^  and 
it  was  thought  that  if  the  circumstances  would  admit  of  it,  only  a 
part  of  a  lot  should  be  sold,  if  that  were  sufficient  to  pay  the  taxes 


'  Fellows  V.  Denniston,  28  N.  Y.  420,  488. 

'  Wallf Df^ord  v.  Fiske,  24  Maioe,  886. 

'  Sbimmin  v.  Inman,  26  Maine,  228 ;  Hayden  v.  Foster,  13  IHck.  492 ;  Donahae  v. 
Richardson,  21  Mo.  420 ;  Jlndrews  v.  Senter,  82  Maine,  894. 

*  Corp.  of  Washington  p.  Pratt,  8  Wheat,  681.  The  Constitntion  of  Texas  requires 
that  in  such  sales  land  shall  be  sold  in  tracts  of  not  leas  than  ten  nor  more  than  forty 
acres. 
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and  charges.  In  a  sabsequent  act  of  Congress,  in  1826,  it  was  pro- 
vided in  accordance  with  the  opinion  of  the  court  in  Corporation  of 
Washington  v.  Pratt,  that  a  part  of  a  lot  might  be  sold  for  the  taxes 
due  on  it,  and  on  other  lots  assessed  to  the  same  person,  if  it  were 
sufficient  to  pay  the  taxes  and  charges  due  by  the  owner  of  the  lot  or 
lotfl.^ 

Where  land  is  assessed  to  several  persons  as  tenants  in  common,  it 
should  be  so  sold,  but  if  one  of  the  tenants  in  common  pays  the 
taxes  on  his  undivided  share  in  the  land,  the  sale  should  be  only  of 
the  undivided  interests  of  the  others  for  the  balance  of  the  taxes  due 
from  them  on  the  residue  of  the  land.^  But  where  the  whole  tract  is 
assessed  to  one  person,  though  it  is  owned  by  several,  there  cannot  be 
a  sale  of  an  undivided  interest  of  one  of  the  parties,^  nor  can  it  be 
sold  in  the  name  of  the  party  to  whom  it  is  assessed,  for  as  to  him, 
the  land  has  never  been  assessed.^  In  New  York,  by  statute,  the 
tenant  in  common,  or  part  owner,  is  allowed  to  pay  on  his  part.' 

Quantity  and  Location  of  Land  Sold. — ^In  Virginia,  it  is  provided 
by  statute,  that  the  sale  shall  be  of  each  tract  separately,  or  such 
quantity  as  is  sufficient  to  pay  the  taxes,  interest  and  costs  thereon^ 
and  of  town  lots,  of  each  lot  separately,  or  such  an  undivided  interest 
therein  as  is  sufficient  to  pay  the  taxes,  interest  and  charges  thereon, 
and  it  is  made  the  duty  of  the  purchaser  to  have  the  quantity  pur- 
chased, surveyed  and  laid  ofE  by  metes  and  bounds/  This  statute 
would  seem  to  assert  a  doctrine  contrary  to  that  announced  in  Corpor- 
ation of  Washington  v,  Pratt,  requiring  each  tract  to  be  sold  separately 
for  the  tax  due  thereon.  But  as  to  the  quantity  to  be  sold,  the 
smallest  quantity  that  will  pay  the  taxes,  interest  and  charges  is  in 
accord  with  the  tax  laws  of  New  Hampshire,  Maine,  Massachusetts, 
Connecticut,  Maryland  and  California.''  The  statutes  in  these  States, 
and  the  decisions  based  upon  them,  are  founded  upon  the  principle 
that  the  officer  in  executing  his  process,  whether  it  be  an  execution 
under  a  judgment,  or  a  power  vested  in  him  for  the  sale  of  delinquent 
lands,  IS  not  to  make  an  excessive  levy.  He  is  so  to  exercise  his 
authority  as  to  obtain  in  one  case  the  amount  of  his  execution,  and 


'  Mason  v.  Fearson,  9  How.  248,  268. 

3  Ronkendorf  V.  Taylor's  Lessee,  4  Peters,  849,  362;  Wells  ».  Burbank,  17  N.  Y.  893 ; 
Payne  v.  Daoley,  18  Ark.  441. 

3  Roberts  v.  Chan  Tin  Pen,  23  Cal.  259. 

*  Barkins  v.  Winston,  24  Miss.  481.  »  28  N.  T.  488. 

^  Code  of  Virginia,  ed.  1878,  ch.  88,  §§  9  and  18. 

'  Loomis  V.  Pingree.  48  Maine,  299 ;  Crowell  v.  Godwin,  S*  Allen,  686  ;  Ives  r.  Lynn, 
7  Conn.  606;  Ainsworth  v.  Deane,  1  Foster,  400;  French  v.  Ed  word,  18  Wall.  606 ;  Dyer 
V.  Boswell,  89  Md.  466. 
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in  the  other  the  taxes  and  charges,  without  doing  unnecessary  injury 
to  the  debtor  or  the  delinquent  tax-payer.  If  there  be  no  statute  reg- 
ulating the  matter,  the  same  principle  would  be  enforced  by  the  courts, 
and  no  more  would  be  allowed  to  be  sold  than  was  necessary  for  the 
purpose  of  paying  the  delinquent  taxes  and  charges.^  Bartol,  J.,  in 
speaking  of  the  Maryland  statute,  that  the  collector  shall  not  sell  any 
more  of  the  tract  of  land  than  is  su£Scient  to  pay  the  taxes  and  legal 
charges,  says:  ^^It  merely  asserts  a  general  principle  as  to  sales  by 
sheriffs  and  collectors,  often  enforced  upon  grounds  of  equity  and 
reason,  which  forbid  selling  a  whole  tract  of  land  to  pay  a  small 
sum  of  money,  when  a  few  acres  would  be  suflScient."  ^  In  this  case 
the  land  was  valued  at  $1,200,  and  the  whole  tract  was  sold  for  |1.25 ; 
and  in  a  case  in  Georgia,  two  tenements  standing  on  one  lot  of  land^ 
one  valued  at  $2,000  and  the  other  at  $5,000,  were  both  sold  to  pay 
a  tax  of  less  than  $100.  Such  sales  were  an  abuse  of  the  power  vested 
in  the  oflScer,  and  were  declared  void.' 

In  Mississippi,  the  statute  in  reference  to  the  sale  of  lands  for  un- 
paid taxes,  directs  that  the  officer  shall  not  sell  in  any  one  lot  more 
than  one-eighth  of  a  section,  and  if  one  shall  not  be  sufficient,  as 
many  eighths  are  to  be  sold  as  will  be  sufficient.  There  has  been  con- 
siderable discussion  as  to  the  proper  mode  of  conducting  a  sale  under 
this  statute,  but  the  court  decided  that  one^ighth  should  first  be  put 
up,  and  if  that  did  not  bring  the  necessary  amount,  then  two-eighths 
of  a  section  should  be  put  up,  and  so  on  until  a  quantity  was  put 
up  which  would  bring  an  amount  sufficient  to  pay  the  taxes  and 
charges.  The  dissenting  judges  thought  that  one-eighth  should  be 
sold,  and  if  that  was  not  sufficient  then  another  eighth  should  be  sold, 
and  so  on,  until  enough  was  sold  to  pay  the  taxes  and  charges.^ 

Where  the  statute  provides,  that  if  the  tract  of  land  is  not  divis- 
ible, so  as  to  enable  the  collector  by  a  sale  of  part  to  raise  the  whole 
amount  of  the  tax  and  charges,  he  may  sell  the  whole  tract,  this  does 
not  authorize  him  to  sell  an  undivided  interest,  such  as  one-half,  in 
the  land,  to  pay  the  taxes  and  charges.  If  he  sells  part  of  the  tract 
he  must  sell  by  metes  and  bounds.  He  cannot  make  the  purchaser  a 
tenant  in  common  with  the  owner  against  his  consent.^ 


^  O'Brien  v.  Coulter,  2  Blackf.  421;  Regiuter  v.  Bryan,  2  Hawks,  17;    Slater  v.  Max- 
weU,  6  WaU.  268. 

>  89  McL  465. 

'  Doane  v.  Chittenden,  25  Ga.  108.    The  statute  in  this  State  prorides  for  the  sale  of 
"  BO  much  thereof  as  will  pay  the  taxes  and  costs.'' 

*  Hodge  V.  Wilson,  12  Smedes  A  M.  498;  affi'd  in  Boisgerard  v.  Johnson,  23  Miss. 
122;  Barkins  v.  Winston,  24  Miss.  431. 

»  Lond  V,  Tenniman,  19  Pick.  589;  s.  p.  12  Smedes  <k  M.  498. 
20 
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In  applying  the  principle  that  only  so  much  shall  be  sold  as  is 
sufficient  to  pay  the  taxes  and  charges,  the  conrts  differ  somewhat  as 
to  what  is  necessary  to  be  shown  by  the  purchaser  to  bring  the  case 
within  this  principle,  one  of  the  conrts  holding  that  when  the  whole 
tract  is  sold,  it  mnst  appear  affirmatively  from  the  record,  that  the  sale 
of  the  whole  was  necessary  to  pay  the  taxes  and  charges,  or  that  frac- 
tional parts  were  offered,^  and  another  even  that  when  less  than  the 
whole  tract  is  sold,  and  it  brings  more  than  enough  to  pay  the  taxes 
and  charges,  it  must  appear  that  this  part  could  not  be  again  divided 
without  injury  to  the  sale  of  it.'  So  also  if  the  whole  tract  is  sold, 
and  the  record  does  not  show  the  amount  of  the  tax  for  which  it  is 
sold,  the  sale  is  void.  Marshall,  J.,  ^^  The  sale  ought  to  have  been  of 
so  much  land  ss  would  satisfy  the  tax  in  arrear.  Should  it  be  true 
that  the  land  was  actually  liable  for  the  whole  sum  for  which  it  sold, 
it  would  be  incumbent  on  the  vendee  to  prove  that  fact,  for  it  cannot 
be  presumed."  • 

Where  the  collector's  return  stated  that  he  sold  the  whole  tract  to 
the  purchaser,  he  not  being  willing  to  pay  taxes  and  charges  for  a  less 
quantity,  and  in  the  deed  to  the  purchaser  says,  he  sold  sufficient  land 
to  pay  the  taxes  and  charges,  from  this  evidence  it  was  presumed  that 
he  sold  no  more  than  was  necessary,  and  the  sale  was  sustained.^ 
And  where  under  the  statute  land  is  forfeited  to  the  State  if  no  one 
will  pay  the  taxes  and  charges,  it  appeared  that  the  collector  offered 
all  the  land  to  any  one  who  would  pay  the  taxes  and  charges,  and  not 
each  lot  separately,  it  was  presumed  that  no  injury  was  done,  and  the 
action  of  the  collector  sustained.*^ 

Location. — In  Virginia,  Kentucky  and  North  Carolina,  where  less 
than  the  whole  tract  is  sold,  or  where  the  whole  is  sold,  the  purchaser 
is  required  to  have  the  land  purchased  located  by  actual  survey  by  the 
county  surveyor,  and  the  survey  is  made  a  matter  of  record.* 

Can  there  be  a  valid  sale  of  a  part  of  a  tract,  without  designating 
the  boundaries  of  the  tract  sold  ?  A  sale  of  thirty-six  acres,  part  of  a 
lot  of  land,  was  held  valid.  The  vendee  in  such  case  becomes  a  ten- 
ant in  common  with  the  former  owner,  his  interest  being  in  the  ratio 
of  thirty-six  to  the  whole  number  of  acres  in  the  tracf  This  is  in 
opposition  to  the  cases  just  cited.® 


^  French  v.  Patterson,  61  Make,  203;  Lorejoy  v.  Lunt,  48  Maine,  877. 

•  CroweU  v,  Goodwin,  8  Allen,  685.         «  Stead's  Ex'rs  v.  Course,  4  Cranch,  408,  414. 

•  Ives  V.  Lynn,  7  Conn.  505.  *  Biscoe  v.  Coulter,  18  Ark.  428. 

•  Code  of  Virginia,  ed.  1873,  ch.  88,  §  18  ;  Jones  v.  Gibson,  2  Taylor,  41 ;  Currie  •. 
Fowler,  6  J.  J.  Marsh.  146. 

'  Sheafe  v.  Wait,  30  Vt.  785.  »  4  Cranch,  408,  414  ;  19  Pick.  539. 
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In  Pennsylvaniay  ander  a  statute  authorizing  "  the  treaaurer  to 
sdl  the  whole  or  any  part  of  such  tracts  of  unseated  lands  as  he  may 
find  necessary  for  the  payment  of  the  taxes  due  thereon  respectively," 
the  court  construed  this  statute  to  authorize  a  sale  and  conveyance 
of  a  part  of  a  tract,  designating  the  quantity  but  not  the  locality,  and 
that  such  a  deed  gave  the  purchaser  an  unrestricted  choice  of  locality, 
as  a  necessary  incident  of  the  sale  and  a  consequence  of  a  reasonable 
interpretation  of  the  statute.  The  court  say  that  at  the  time  the  act 
was  passed,  it  was  impossible  to  describe  the  tracts  of  land  sold  by 
locality ;  it  was  difficult  to  ascertain  even  the  township  of  these  wild 
lands ;  and  the  doctrine  of  the  common  law  that  it  is  only  in  private 
sales  that  the  grantee  may  elect  the  location  of  the  land,  must  give 
way  to  the  object  of  the  statute,  which  is  for  the  benefit  of  the  owner.^ 
This  case  expressly  overrules  the  case  of  Erwin  v.  Helm,^  styling  the 
opinion  as  to  the  point  under  discussion  obiter  dicta.  The  same 
judge  (Gibson)  delivered  the  opinion  of  the  court  in  each  case. 

A  tract  of  990  acres  was  assessed  for  taxes  a  number  of  years  as 
unseated  land,  when  an  intruder  entered  on  a  part  of  the  tract  and 
marked  off  150  acres.  The  tract  was  then  assessed  as  559  acres  to  the 
original  owner,  and  150  acres  to  the  intruder.  The  150  acres  was 
sold  for  taxes,  and  subsequently  the  559  acres  was  sold  and  purchased 
by  the  county  commissioners.  The  court  held  that  the  tract  cotild 
not  be  thus  divided  against  the  consent  of  the  owner,  and  the  sale 
of  the  150  acres  was  void.  But  as  to  the  sale  to  the  county  com- 
missioners, they  took  the  whole  tract,  and  the  description  as  559 
acres  did  not  limit  their  purchase,  the  tract  of  land  as  a  whole  being 
debtor  for  the  taxes  without  reference  to  the  owner* — ^affirming  a 
previous  case  in  which  there  was  a  tract  supposed  to  contain  900 
acres,  from  which  sales  were  made  of  various  portions,  and  then 
the  residue  was  sold  as  200  acres,  and  although  it  really  contained 
600  acres,  the  purchaser  was  considered  entitled  to  the  whole.^ 

In  California,  the  statute  provides  that  '^  the  owner,  or  in  default 
of  the  owner  the  tax  collector,  may  designate  less  than  the  whole  tract 
by  metes  and  bounds,  and  it  may  be  sold  as  thus  designated."  In 
construing  the  statute  the  courts  have  said  that  if  the  description  of 
the  whole  tract  is  definite  and  accurate,  and  is  inserted  in  the  tax 
deed,  then  if  a  portion  of  it  is  sold,  such  a  description  of  the  portion 
sold  as  will  enable  its  boundaries  to  be  determined  by  extrinsic  evi- 
dence is  a  sufficient  compliance  with  the  statute.*^ 

>  Coxe  V.  Blanden,  1  Watts,  683.  *  13  Serg.  A  Rawle,  161. 

>  Beading  v.  Finney,  73  Penn.  St.  467.  ^  Brown  v.  Hays,  66  Penn.  St.  229. 

*  Brown  v.  Mnrphy,  29  Cal.  326 ;  O*  Grady  v.  Bamhisel,  23  CaL  287 ;   see  atatnte,  28 
Gal.  269. 
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In  Illinois,  the  statute  provided  that  the  portion  sold  should  be 
taken  off  the  east  side  of  the  tract,  extending  the  whole  length  on 
that  side,  and  proportioned  in  width  so  as  to  embrace  the  number  of 
acres  sold.  There  was  a  sale  of  one  acre,  part  of  two  fractional  quar- 
ter sections,  running  to  a  point  eastwardly,  so  that  there  was  no  east 
side  to  the  tract.  A  line  drawn  north  and  south,  far  enough  west  of 
the  most  easterly  point  to  make  one  acre,  was  considered  a  sufficient 
compliance  with  the  statute.^  The  intention  of  the  act  was  that  where 
less  that  the  whole  tract  was  sold,  the  part  sold  should  be  taken  from 
the  eastern  portion  of  the  tract,  although  the  tract  might  be  of  such  a 
form  than  strictly  speaking  it  has  no  eastern  side.  "  To  construe  the 
act,"  says  the  court,  "  so  as  to  exempt  the  tract  from  the  general  rev- 
enue law  would  be  emphatically  *  sticking  in  the  bark.' " 

In  a  case  somewhat  similar,  under  the  same  statute,  the  sale  was 
considered  invalid  by  the  Supreme  Court  of  the  United  States,  the 
sale  was  of  one  acre  of  land  off  the  east  side  of  the  southwest  and 
southeast  fractional  quarters  of  section  number  nine.  In  the  two 
fractional  quarters  there  appears  to  have  been  about  150  acres,  and  it 
is  not  said  in  what  form  the  acre  was  to  be  surveyed.  McLean,  J. : 
*^  Certainty  in  such  a  case  is  necessary  to  make  the  sale  valid,  for  on 
the  form  of  the  acre  its  value  may  chiefly  depend,  and  there  is  nothing 
on  the  face  of  the  deed,  or  in  the  proceeding  previous  to  the  sale 
which  supplies  this  defect."  * 

The  following  descriptions  of  parts  of  tracts  have  been  considered 
insufficient :  All  that  tract  of  land  part  of  number  300,  containing 
250  acres ;  *  All  that  tract  owned  by  the  defendant  lying  within  pat- 
ent to  Hardenburgh ;  *  10  acres  in  lot  26,  in  the  11th  range,  in  the 
town  of  Columbia.*  The  general  doctrine  deducible  from  the  cases  is> 
that  where  a  portion  of  a  tract  is  sold,  there  must  be  such  a  certainty 
in  the  description,  that  the  land  can  be  easily  identified. 


1  Spellman  i;.  CarteDins,  12  IIL  409.  '  BallaQce  v.  Forsyth,  13  How.  20,  28. 

*  Hayen  v.  Cram,  1  N.  H.  93.  *  Jackson  v.  Roseyelt,  18  Johns.  97. 

B  Harvey  v.  MitcheU,  11  Foster,  675. 


OHAPTBE  XVI. 

PROCEEDINGS  SUBSEQUENT  TO  THE  SALE. 

§  114:.  Acts  to  be  done  by  the  Tax  Officers. — The  officer  conduct- 
ing the  sale  is  required  to  make  a  return  of  his  proceedings  in  con- 
nection with  the  sale.  What  this  return  should  contain,  the  time 
when  it  is  to  be  made,  and  the  disposition  to  be  made  of  it,  are  mat- 
ters that  are  generally  prescribed  by  statute.  Whatever  the  statute 
prescribes  must  be  performed  in  accordance  with  its  terms.  The  na- 
ture of  the  return  is  entirely  different  from  that  of  a  sheriff  on  an 
execution  issued  on  a  judgment.  There  his  precept  constitutes  his 
authority  to  sell,  and  if  the  power  exists,  the  sale  is  valid  as  to  the 
purchaser,  although  no  return  is  made  on  the  execution.  The  valid- 
ity of  the  title  of  the  purchaser  in  such  cases  depends  on  the  author- 
ity to  sell  conferred  by  the  judgment  and  execution.  But  in  tax  sales 
the  title  of  the  purchaser  depends  on  a  strict  conformity  to  all  the 
provisions  of  the  tax  laws.  The  proceedings  are  in  invitum^  and  a 
failure  to  comply  with  all  the  statutory  provisions,  whether  the  acts 
required  precede  or  follow  the  sale,  will  be  fatal  to  the  title  of  the 
purchaser. 

The  return  nsually  contains  a  description  of  the  land,  the  amount 
of  the  tax  due,  the  name  of  the  purchaser,  the  price  for  which  the 
land  was  sold,  the  time  of  sale,  &c.  The  object  is  to  perpetuate  a 
history  of  the  proceedings  by  record  evidence,  for  the  benefit  of  the 
owner,  the  purchaser,  and  others  interested.  The  return  must  set  out 
the  facts,  and  the  manner  in  which  the  officer  performed  his  duty, 
that  the  court  may  determine  whether  the  statute  has  been  complied 
with.  Where  the  statute  required  notice  by  publication  in  some 
newspaper  designated  by  the  court,  or  by  posting  not  less  than  one 
handbill  in  each  municipal  township  in  the  county  where  the  lands 
are  situate,  at  least  four  weeks  prior  to  the  July  term  of  the  County 
Court,  a  recital  in  a  tax  deed,  that  "  the  collector  on  the  tenth  day  of 
May,  1865,  advertised  the  real  estate  for  sale  according  to  lawy  to  pay 
And  satisfy  the  taxes  and  penalties  remaining  due,"  &c.,  is  insuffi- 
cient.^   A  return  in  these  words,  "  Charles  Davis  bought  of  Daniel 


1  Spurlockv.  Allen,  49  Mo.  178. 
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Wood,  collector,  lots  of  land  as  follows,  namely,  lots  No.  16,  17  and 

18 range,  230  acres;  taxes  and  charges,  $5.52 ;  on  Penobscot 

river.  Daniel  Wood,  collector  of  Rowland  for  the  year  1835,"  does 
not  give  a  sufficiently  accurate  description  of  the  land,  when  the  col- 
lector is  required  to  return  a  particular  account  of  his  doings  relating 
to  the  sale.^  If  the  return  omit  to  state  the  fact  of  the  notice 
of  sale,  or  the  amount  for  which  the  land  was  sold,  it  is  said  that 
these  defects  may  be  cured  by  parol  proof  made  by  the  claimant 
under  the  tax  deed.' 

When  the  return  is  to  be  made  in  a  limited  period  after  the  sale, 
this  requirement  must  be  fully  complied  with.  In  Maine  and  Vermont 
it  is  to  be  made  within  thirty  days  after  the  sale,  and  a  failure  to 
comply  with  this  provision  is  fatal  to  the  sale.*  The  period  is 
computed  from  the  time*of  the  actual  sale.  Wherl  lands  were  sold 
on  the  twenty-fourth  of  August,  1829,  and  for  reasons  not  appearing 
the  sale  was  adjourned  to  October  iBifth,  1829,  and  on  the  latter  day 
no  sales  were  made,  but  the  collector  finding  that  all  the  lands  had 
been  sold,  adjourned  without  day,  and  made  his  return  on  the  sixteenth 
of  October,  1829,  it  w^as  held  that  the  thirty  days  must  be  counted 
from  August  twenty-fourth,  and  not  from  October  fifth,  and  that  the 
return  was  not  made  within  the  time  limited.* 

The  rule  was  modified  in  Ohio.  The  statute  required  the  return 
to  be  made  on  or  before  the  first  Monday  in  January  following  the 
sale ;  it  allowed  a  certificate  of  the  sale  to  be  given,  at  the  time,  and 
a  deed  to  be  made  to  the  purchaser  "  at  any  time  thereafter."  The 
land  was  sold  on  the  nineteenth  of  December,  and  the  deed  made  on 
that  day  after  the  sale.  On  the  trial  of  the  tax  title,  there  was  no 
evidence  as  to  the  return,  but  the  sale  was  sustained  on  the  principle^ 
that  if  all  the  acts  required  by  the  statute,  had  been  performed  at  the 
time  the  deed  was  executed,  the  title  would  vest,  and  acts  to  be  done 
after  that  could  not  divest  it.*  It  is  to  be  observed  in  connection 
with  the  case  last  cited,  that  the  statute  was  of  such  a  character  as  to 
allow  the  deed  to  be  made  before  the  return  could  be  made,  which  is 
very  unusual.  Usually  the  return  is  to  be  made  as  a  condition  prece- 
dent to  the  making  of  the  deed. 

In  some  States  the  return  is  required  to  be  recorded  in  some 
public  office,  as  in  Vermont,  where  the  collector  is  to  return  "  a  true 


1  Shimmin  v.  Inman,  26  Maine,  228.  <  Thurston  v.  MUler,  10  R.  I.  S58. 

'  Pinkham  v.  Morang,  40  Maine,  668 ;   Andrews  v.  Senter,  82  Maioe,  894 ;   Somner  v, 
Sherman,  18  Yt.  609;  Lane  v.  James,  26  Yt.  482;  Giddings  v.  Smith,  16  Yt  867. 

*  Taylor  v.  French,  19  Yt.  49.  *  Hollister  v.  Bennett,  9  Ohio,  88. 
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and  attested  copy  of  his  sales,  together  with  his  warrant,  tax  bill  and 
advertisement,  to  be  lodged  with  the  town  clerk,  who  is  to  record 
them."  A  failure  to  comply  with  this  provision  is  fatal  to  the  title  of 
the  purchaser.^  The  certificate  of  the  clerk  to  such  record  must  be 
official.  Where  the  same  person  is  both  town  clerk  and  collector, 
the  signature  "  Jonas  Stone,  Collector,"  is  not  sufficient.^  When  it 
is  required  to  be  recorded  in  the  proper  office  for  recording  deeds,  it 
is  not  necessary  that  it  should  be  recorded  in  the  deed  book ;  it  is 
sufficient  if  it  be  recorded  in  that  office  though  in  a  separate  book 
from  the  deeds.' 

Under  the  Vermont  statute  the  record  of  the  returns  must  show 
the  time  and  place  of  the  publication  of  the  notice  of  sale,  and  a 
failure  to  show  the  date,  or  the  record  of  contradictory  dates,  would 
invalidate  the  return.*  When  notice  is  required  to  be  published  at 
the  town  of  Windsor,  and  the  record  was  that  it  was  ^^  published  at 
Windsor,"  it  is  sufficient,  although  there  is  both  a  town  and  county 
of  Windsor,  "at"  being  appropriate  for  a  town.  And  when  the 
notice  is  to  be  published  in  three  newspapers,  if  the  record  shows 
that  it  was  copied  from  one  of  the  papers,  and  other  papers  are 
referred  to  by  name,  date,  number,  volume  and  place  of  publication, 
with  a  certificate  that  they  that  they  are  the  same,  the  statute  is 
sufficiently  complied  with.*  So  where  the  record  showed  that  the 
notice  was  published  in  papers  at  Danville,  Kutland  and  Windsor, 
but  the  State  was  not  named,  it  was  presumed  that  these  towns  were 
in  the  State  of  Vermont.'  The  statute  in  Vermont  is :  "  the  clerk 
shall  record  the  advertisements  at  large,  and  the  title  of  the  volume, 
the  number  and  the  date  of  the  papers  in  which  they  were  inserted, 
and  the  place  where  such  paper  was  printed,  and  a  copy  of  such  record 
certified  by  the  clerk,  is  made  full  evidence  of  all  such  facts."  Under 
this  statute,  although  the  records  just  noticed  were  considered  suf- 
ficient, yet  if  the  record  as  to  the  advertisements  is  made  up  from  the 
collector's  books,  it  is  not  sufficient ;  it  must  be  made  up  from  the 
newspapers  themselves.' 

In  Mississippi,  where  a  return  is  to  be  made  to  the  clerk  of  the 
Probate  Court,  who  is  required  to  keep  a  book  called  a  file  book  con- 
taining a  list  of  lands  sold,  and  the  names  of  the  owners  thereof,  it 
appeared  that  there  was  no  name  of  the  owner  on  the  assessor's  roll. 


>  Judevlne  v.  Jackson,  18  Vt.  410.        «  Isaacs  v,  Shattnck,  12  Vt.  668  ;  19  Vt.  49. 
«  12  Vt.  668.  *  Clark  v.  Tucker,  6  Vt.  181 ;  Coit  v.  Wells,  2  Vt.  818. 

*  Isaacs  V.  Shattuck,  12  Vt.  668.  «  Bellows  v.  Elliot,  12  Vt.  569. 

'  Carpenter  v.  Sawyer,  17  Vt.  121. 
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and  none  on  the  file  book.  The  failure  to  give  the  name  of  the 
owner  was  fatal  to  the  title.^  But  a  failure  to  file  the  newspaper  con- 
taining the  advertisement  in  the  clerk's  office  within  ten  days  after 
the  sale  is  not  fatal,  if  it  be  subsequently  filed.'  Nor  does  the  fail- 
ure of  the  clerk  of  the  board  of  supervisors  to  write  on  the  record 
required  to  be  kept,  opposite  the  tract  sold  and  not  redeemed,  the 
word  soldj  affect  the  sale,  if  the  sale  is  otherwise  valid.' 

Whatever  is  required  by  the  statute  which  can  be  of  the  least  im- 
portance to  the  purchaser  or  owner  of  the  land  must  be  performed. 
In  Connecticut,  the  officer  is  authorized  to  make  the  deed  to  the  pur- 
chaser as  soon  as  the  sale  is  over,  but  the  deed  is  to  be  lodged  in  the 
office  of  the  town  clerk  for  twelve  months  unrecorded.  If  the  owner 
redeems  within  the  twelve  months,  the  deed  becomes  void.  A  sale 
of  lands  was  made  on  the  twenty-ninth  of  July,  1822,  but  the  deed 
was  not  executed  until  April  first,  1826.  It  was  said  that  the  object 
of  the  statute  was  to  give  notice  to  the  owner,  and  he  had  a  right  to 
find  the  deed  to  the  purchaser  in  the  clerk's  office  at  any  time  within 
the  twelve  months  allowed  him  to  redeem,  and  the  spirit  of  the  stat- 
ute required  that  the  deed  should  be  executed  with  all  convenient 
dispatch  after  the  sale  and  lodged  in  the  office  of  the  town  clerk. 
The  sale  and  deed  were  declared  void.^  A  similar  principle  was  ap- 
plied in  Missouri,  where  the  statute  directed  the  officer  making  the 
sale  to  give  the  purchaser  a  certificate  showing  the  land  purchased, 
which  was  to  be  recorded,  and  if  the  land  was  not  redeemed  in  two 
years,  he  was  to  make  a  deed  to  the  purchaser  for  the  land.  A  sale 
was  made  Jube  10,  1812,  the  certificate  made  June  20,  1832,  the 
certificate  was  recorded  January  13,  1836,  and  the  deed  to  the  pur- 
chaser was  executed  and  recorded  before  the  certificate,  to  wit,  on  the 
twenty-eighth  of  June,  1834.  The  sale  was  declared  void.  The 
certificate  must  be  recorded,  as  the  record  might  be  the  means  of  the 
notice  reaching  the  owner,  but  reasons  were  unnecessary  to  be  given  ; 
the  provision  was  considered  mandatory  to  record  the  certificate  be- 
fore making  the  deed.  The  language  of  the  court  in  this  case  is  a 
fair  sample  of  that  used  by  courts  in  enforcing  a  strict  compliance 
with  the  provisions  of  the  tax  laws  as  to  the  sale  of  lands  for  taxes  : 
'^  He  wishes  to  obtain  an  estate  worth  thousands  for  less  than  ten  dol- 
lars, and  under  and  by  virtue  of  law  is  not  to  be  permitted  to  -ask 
why  he  should  be  required  to  do  this  or  to  do  that.     It  is  an  answer 


»  Green  v.  Craft,  28  Miss.  70.  «  Smith  v,  Messer,  17  N.  H.  420. 

^  riayter  v.  Cochrane,  37  Iowa,  258.  "*  Ives  v.  Lynn,  7  Conn.  606. 
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that  it  is  required  by  law.    Ita  lex  acripta  est.    He  claims  by  the  law, 
then  by  the  law  let  his  pretensions  be  judged."  ^ 

§  115.  Acts  to  he  done  hy  the  Purchaser — Surplus  Band. — The 
proceedings  by  which  lands  are  sold  for  taxes,  divesting  title  in  a 
summary  mode  are  conrtroed  with  rtrictnew.  Whatever  is  dire«5ted 
by  the  statute  must  be  done.  This  principle  applies  with  as  much 
force  to  the  purchaser  as  to  the  tax  officers,  each  must  follow  the 
statute.  In  Pennsylvania,  the  lands  are  sold  for  cash  enough  to  pay 
the  taxes,  interest  and  costs,  and  as  to  the  residue  of  the  price  paid 
for  the  tract  sold,  a  bond  is  given  payable  to  the  owner  of  the  land, 
called  a  surplus  bond.  This  bond  is  to  be  filed  ^^  forthwith  "  with  the 
treasurer  of  the  county.  The  construction  given  to  the  statute 
is  that  the  delivery  of  the  deed  to  the  purchaser,  and  the  filing  of 
the  bond  should  be  concomitant  acts,  and  where  the  bond  was  not 
filed  until  two  years  after  the  execution  of  the  deed,  the  sale  was  de- 
clared void.^  The  purchaser  takes  upon  himself  the  onus  of  proving 
the  execution  of  the  surplus  bond,  and  if  there  be  no  evidence  on 
that  subject  his  title  is  worthless.'  The  deeds  in  that  State  for  such 
lands  usually  contain  a  printed  receipt  of  the  treasurer  for  the  surplus 
bond.  The  receipt  of  the  treasurer  for  the  bond  is  prima  facie  evi- 
dence that  the  bond  was  executed  and  duly  filed.^  So,  the  recital  in 
the  deed  of  the  execution  of  the  bond  makes  a  prima  facie  case  for 
the  purchaser.'  And  where  a  purchaser  has  been  for  thirty  years  in 
possession  of  land  bought  at  a  tax  sale,  the  recital  in  the  deed  as  to 
the  costs  of  the  surplus  bond  is  sufficient  to  raise  the  presumption  of 
the  execution  of  the  bond.*  Its  common-law  execution  is  not  neces- 
sary to  be  proved,  and  if  the  bond  is  found  filed  in  the  proper  office, 
as  required  by  the  statute,  its  execution  is  presumed ;  "^  and  where  the 
bond  is  executed  and  delivered  to  the  purchaser,  but  is  lost  or  mislaid 
for  seven  years,  the  title  of  the  purchaser  is  not  affected.'  It  is  the 
duty  of  the  purchaser  to  give  the  bond,  and  then  his  duties  cease.  It 
is  the  duty  of  the  officer  to  file  the  bond  in  the  proper  office,  and  the 
purchaser  having  performed  his  duty  is  not  affected  by  the  failure  of 
the  officer  to  file  the  bond  or  his  carelessness  in  misplacing  or  losing 
the  bond.  Mr.  Blackwell  considers  the  cases  just  cited — ^the  case 
from  Ohio,  where  there  was  no  return,  and  the  cases  from  New  En- 


*  ReedB  v.  Monlton,  9  Mo.  878.  *  Sutton  v.  Nelson,  10  Serg.  A  Rawle,  238. 
'  McDonald  v.  Mana,  8  Watts,  864 ;  a.  p.  Donnell  v.  Bellas,  10  Barr,  341. 

*  Fager  v.  Campbell,  6  Watts,  287;  Robinson  tf.  Williams,  6  Watts,  281. 

*  Derinney  ».  Reynolds,  1  Watts  <fe  Serjj.  328. 
'  Lackawanna  v.  Fatles,  65  Penn.  St.  90. 

'  Bums  V.  Lyon.  4  Watts,  363.  »  White  v,  Willard,  1  Watts,  42. 
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gland,  cited  in  §  114,  where  the  tax  title  wassustained  notwithstand- 
ing irregularities — as  faulty  in  principle.  He  claims  that  the  purchaser 
has  it  in  his  power  to  compel  the  officer  conducting  the  sale  or 
charged  with  any  duty  in  reference  thereto,  to  perform  his  duty,  and 
if  he  does  not  see  to  it  that  everything  required  by  the  statute  is 
done,  it  is  his  fault,  and  he  should  sufier  for  his  neglect.^  But  when 
we  consider  that  the  course  of  decision  in  cases  of  tax  titles  has  been 
so  strict,  and  that  so  few  sales  were  sustained,  that  the  legislature 
has  been  compelled  to  interfere  and  make  the  deed  to  the  purchaser 
prima  facte  evidence  of  the  regularity  of  the  previous  steps  taken, 
it  would  seem  that  but  little  weight  should  be  given  to  the  sugges- 
tion, even  of  this  distinguished  author;  and  in  the  Pennsylvania 
cases,  the  questions  decided  were  rather  questions  of  evidence,  as  to 
what  facts  would  constitute  k  prima  facie  proof  that  the  acts  required 
by  the  statute  had  been  performed,  rather  than  a  dispensing  with 
their  performance.  The  payment  of  the  money  is  not  a  substitute 
for  "  the  surplus  bond."  The  bond  must  be  given  as  required  by  the 
statute,^  and  must  contain  a  description  of  the  land,  for  the  statute 
makes  it  a  lien  upon  the  land,  and  the  lien  would  be  of  no  avail  unless 
there  was  such  a  description  as  to  identify  the  land.* 

BeAemption  NoUoe. — In  many  of  the  States  the  purchaser,  before 
he  obtains  a  deed,  or  before  his  title  becomes  absolute,  is  required  to 
serve  a  notice  on  the  person  in  possession  of  the  land,  or  upon  the 
owner  of  the  land  or  the  person  taxed  with  the  land,  stating  when 
the  period  of  redemption  expires.  The  service  of  this  redemption 
notice  is  absolutely  essential  to  the  validity  of  the  title  of  the  pur- 
chaser. In  Illinois,  the  provision  as  to  this  notice  forms  a  part  of  the 
Constitution  of  that  State.  The  provision  requires  as  a  prerequisite 
to  a  deed  for  land  sold  for  taxes,  whether  due  the  State,  county,  city 
or  town,  that  the  purchaser,  three  months  before  the  period  of  re- 
demption expires,  shall  serve  a  written  notice  of  the  time  of  its  ex- 
piration on  the  person  in  possession  of  the  land  at  the  time.  A  like 
notice  is  to  be  served  on  the  person  in  whose  name  such  land  is  taxed, 
if  he  resides  in  the  county  in  which  the  land  is  situated ;  and  if  such 
person  does  not  reside  in  the  county,  the  notice  is  to  be  published  in 
some  newspaper  printed  in  the  county;  and  if  there  is  none  published 
in  the  county,  then  in  the  newspaper  published  in  the  State  nearest  to 
the  county  in  which  the  land  is  situated.  The  purchaser,  in  his  no- 
tice, is  to  state  when  he  purchased  the  land,  the  description  of  the 


1  Blackwell  on  Tax  Titles,  389,  840.  '  Oonnelly  v.  Nedrow,  6  Watts,  461. 

'  Bartholomew  v.  Leecb,  7  Watte,  412. 
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land,  and  when  the  time  of  redemption  will  expire.^  The  purchaser 
most  prove  that  he  has  given  this  notice,  and  a  deed  without  such 
proof  is  void.'  A  notice  which  fails  to  state  when  tJie  period  of  re- 
demption will  expire,  or  which  states  that  period  as  the  same  day  as 
the  day  of  sale,  which  is  impossible,  is  not  a  valid  notice.'  When  the 
land  is  vacant  and  unoccupied,  if  the  person  in  whose  name  the  land 
is  taxed  resides  in  the  county,  although  he  may  not  claim  any  interest 
in  the  land  assessed  to  him,  there  must  be  a  personal  service  of  the 
notice^  a  notice  by  publication  in  a  newspaper  in  the  county  is  not 
sufficient.'  Where  the  person  to  whom  the  land  is  assessed  is  a  non- 
resident, and  there  is  no  newspaper  published  in  the  county,  the  ney>a- 
paper  nearest  to  the  county  is  one  published  in  a  town  nea/rest  the 
county  line.  It  is  not  sufficient  to  publish  it  in  a  newspaper  issued 
at  the  county  seat  of  the  adjoining  county,  if  there  be  a  newspaper 
published  in  a  town  nearer  the  county  line  than  the  county  seat  of 
that  county.'  Where  the  notice  is  required  to  be  filed  in  the  county 
clerk's  office,  if  it  is  not  found  there,  the  presumption  is  that  it  was 
not  given,  and  it  is  incumbent  on  the  purchaser  to  establish  as  an 
affirmative  fact  that  it  was  given  in  accordance  with  the  constitu- 
tional provision.  It  is  said  that  the  failure  to  give  the  notice  is  a 
want  of  good  faith,  and  is  similar  to  the  case  where  a  party  accepts 
a  deed  before  the  period  of  redemption  expires.'  The  courts  of 
Illinois  have  gone  so  far  as  to  say  that  a  deed  without  this  constitu- 
tional notice  does  not  even  give  color  of  title  under  which  a  party 
may  defend  his  actual  adver^  possession,  but  this  proposition  may 
well  be  doubted.' 

In  New  York,  the  comptroller  of  the  State  executes  a  deed  to  the 
purchaser  at  once,  which  is  conditional,  and  may  be  defeated  by  re- 
demption or  the  fulure  of  the  purchaser  to  give  the  notice  required 
by  the  statute.  This  notice  is  to  be  given  to  any  person  in  actual  oc- 
cupancy of  the  land  at  the  time  of  the  execution  of  the  deed.  It  is 
to  be  in  writing,  and  is  to  state  that  a  sale  was  made  at  a  certain  date 
for  taxes  due  thereon,  that  a  deed  was  made,  the  date  thereof,  and  the 
person  to  whom  the  deed  was  made,  the  amount  of  consideration 
money  in  the  deed,  and  to  add  to  this  sum  37^/^  per  cent,  and  the 
costs  of  executing  the  deed.  It  is  further  to  state  that  such  total  sum 
must  be  paid  into  the  treasury  of  the  State,  for  the  benefit  of  the 
grantee  in  the  deed,  within  six  months  after  the  service  of  the  notice, 


1  Const,  of  HL  art  9,  g  4.  ^  Holbrook  v.  Fellows.  88  I1L  440. 

*  Wilson  V.  McKenna,  62  HL  48.  «  Barnard  v.  Hoyt,  63  HL  841. 
»  Weer  v.  Wahn,  15  m.  298. 

*  Dalton  V.  Lucas,  68  HI.  887;  Bowman  v.  Wettig.  89  111.  416.  ^  PmU  §  121. 
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or  that  the  deed  would  become  absolute.  The  grantee  is  then  to  file 
the  notice  and  evidence  of  service  with  the  comptroller,  who  certifies 
the  fact  of  notice  and  non-paymeat  of  money  into  the  treasury.  The 
deed  then  becomes  absolute,  and  the  occupant  and  all  others  are 
barred.  This  notice  must  be  given  to  the  actual  occupant.  Where  a 
person  occupied  the  premises  from  1824  to  1830,  and  cleared  and 
cultivated  from  forty  to  seventy  acres  of  land,  although  he  was  absent 
from  his  dwelling  for  several  months,  and  a  part  of  the  premises  were 
occupied  by  another  person  under  a  lease  from  the  first  person,  a 
deed  for  the  land  made  in  1828  by  the  comptroller,  not  accompanied 
with  the  notice,  is  void.^  The  object  of  the  statute  is  to  allow  any 
one  in  possession  to  redeem.  The  occupant  at  the  time  of  the  con- 
veyance is  the  person  in  occupancy  at  the  time  of  actual  conveyam^. 
The  period  referred  to  is  not  the  time  when  the  purchaser  is  entitled 
to  demand  a  conveyance.'  The  occupancy  extends  not  merely  to  the 
land  under  cultivation  and  inclosure,  the  pedis  position  but  to  the 
boundaries  of  the  paper  title  under  which  the  party  claims  who  has 
tiie  pedis  positio  of  part.'  But  there  must  be  an  intention  to  occupy, 
and  where  a  party  in  running  his  fence  accidentally  incloses  a  part  of 
an  adjoining  tract,  he  is  not  an  occupant  of  such  adjoining  tract  in 
the  sense  of  the  statute.*  Whether  this  notice  can  be  waived,  is  a 
question  which  may  well  be  doubted.  Where  0.  was  in  actual  pos- 
session of  a  tract  conveyed  to  C.  and  D.,  and  while  he  was  so  in 
possession,  it  was  sold  for  taxes,  and  a  deed  made  to  the  purchaser. 
Proof  that,  after  the  making  of  the  deed,  D.,  ^^^  claimed  no  interest 
in  the  premises,  offered  to  buy  of  the  purchaser,  is  no  such  waiver 
as  affects  C,  Vho  was  in  possession  when  the  deed  was  executed,  or 
a  purchaser  from  C.  and  D.*  The  court  in  this  case  inclined  to  the 
opinion  that  even  a  waiver  of  notice  by  the  owner  would  not  make 
the  title  good,  on  the  principle  that  ^e  statute  has  prescribed  the 
mode  in  which  the  tax  title  may  be  made  valid,  and  that  mode  must 
be  adopted,  and  no  other.  The  notice  must  be  given  in  exact  ac 
cordance  with  the  statute.  Where  the  comptroller  was  required,  six 
months  before  the  expiration  of  the  period  of  redemption,  to  publish 
for  six  weeks,  in  all  the  public  newspapers  of  the  State,  a  notice 
that,  unless  the  land  was  redeemed,  a  conveyance  would  be  made, 
an  omission  to  publish  in  one  or  more  of  such  public  newspapers 
is  fatal  to  the  tax  title.' 


1  Comstock  V.  Beardeley,  16  Wend.  848.  <  Hand  v.  Ballou,  12  N.  Y.  544. 

*  Bash  V.  Davison,  16  Wend.  660;  Leiand  r.  Bennett,  6  Hill.  286. 

*  Smith  tf.  Sanger,  4  N.  Y.  677.  *  Jackson  v.  Eety,  7  Wend,  148. 
'  Bunner  v.  Eastman,  50  Barb.  689. 
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§  116.  Confirmation  of  Sale  and  Amendment  of  Record. — The 

confirmation  proceedings  are  not  of  the  same  character  in  the  differ- 
ent States.  In  Ohio  the  sale  is  to  be  confirmed  bj  the  Court  of  Com- 
mon Pleas,  a  court  of  general  jurisdiction,  and  when  confirmed,  it 
makes  an  order  for  the  execution  and  delivery  of  a  deed  to  the  pur- 
chaser.^ A  misrecital  of  the  day  of  sale,  in  the  order  of  confirmation, 
is  a  fatal  defect,^  and  although  the  sale  was  properly  conducted  in 
every  respect,  and  is  confirmed,  yet  if  there  are  defects  in  the  tax  pro- 
ceedings anterior  to  the  sale,  which  would  avoid  a  sale,  the  confirma- 
tion would  give  it  no  additional  validity.* 

The  confirmation  proceedings  in  ^kansas,  Iowa  and  Wisconsin, 
are  of  a  different  character  altogether.  In  the  latter  States  they  are 
in  the  nature  of  a  bill  of  peace,  to  remove  a  cloud  from  and  quiet  the 
title  of  the  purchaser  at  the  tax  sale.  In  Arkansas  the  purchaser  at 
the  tax  sale  is  authorized  to  institute  proceedings  by  a  public  notice  in 
some  newspaper  published  at  Little  Rock,  for  six  weeks,  describing 
the  land,  and  stating  the  authority  under  which  it  was  sold,  and  ''  call- 
ing on  all  persons  who  can  set  up  any  right  to  the  lands  so  purchased, 
in  consequence  of  any  infonnality,  or  any  irregularity  or  illegality 
connected  with  the  sale,  to  show  cause  why  the  sale  so  made  should 
not  be  confirmed."  This  notice  is  to  be  given  after  the  period  of  re- 
demption has  expired,  and  persons  contesting  the  title  have  six  months 
after  the  publication  of  the  notice  to  show  cause  in  the  Circuit  Court 
of  the  county  in  which  the  land  lies.  If  no  person  appears  to  contest 
the  regularity  of  the  sale,  the  court  confirms  the  sale,  if  it  finds  certain 
facts  to  exist.  If  it  is  contested,  and  it  appears  that  the  sale  was  con- 
trary to  law,  the  sale  is  annulled.  When  the  sale  is  confirmed,  the 
decree  in  favor  of  the  purchaser  "  is  a  complete  bar  against  any  and 
all  persons  who  may  thereafter  claim  such  land,  in  consequence  of  any 
informality  or  illegsdity  in  the  proceedings."  The  proceeding  is  simi- 
lar to  a  proceeding  in  rem^  and  the  court  having  jurisdiction  of  the 
land,  its  decree  is  conclusive  against  all  persons.'  The  decree  of  con- 
firmation cannot  be  attacked  collateraWy  by  showing  that  the  taxes  on 
the  land  had  been  paid,  but  it  may  be  attacked  by  a  direct  proceeding 
to  vacate  the  decree,  where  the  owner  had  no  actual  notice  of  the  con- 
firmation proceedings."  It  is  not  necessary  that  the  purchaser  should 
•be  in  actual  possession  to  entitle  him  to  file  a  bill  for  a  confirmation  of 


1  Wilkins  V.  Hase,  9  Ohio,  164. 

*  Northap  v.  Derore,  1 1  Ohio,  869. 
^  Barger  v.  Jackson,  9  Ohio,  168. 

*  Parker  €t  al.  v.  Overman,  18  How.  140 ;  Payne  v.  Dauley,  18  Ark.  444. 
»  Wallace  v.  Brown,  22  Ark.  118 ;  Haot*.  McFadgen,  20  Ark.  277. 
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the  sale.  One  who  has  merely  taken  a  bond  from  the  purchaser  for  a 
deed  may  file  it.^ 

In  Iowa  and  Wisconsin  the  confirmation  proceedings  are  of  a  simi- 
lar character.  The  object  and  effect  are  to  bar  the  rights  and  claims 
of  the  former  owners  of  the  land,  and  quiet  the  title  of  the  purchaser, 
but  the  statute  must  be  strictly  followed.  In  an  action  for  real  estate, 
if  the  confirmation  proceedings  are  introduced  as  evidence  of  title,  and 
it  appears  by  the  recitals  in  the  decree  that  in  giving  the  notice  re- 
quired by  statute,  the  order  of  publication  was  made  by  the  derk  of 
tiie  court,  when  the  statute  directed  it  to  be  made  by  the  judge,  this  is 
a  defect  which  may  be  shown  in  this  collateral  proceeding.  It  shows 
a  want  of  jurisdiction,  and  the  decree  rendered  is  void.'  When  the 
confirmation  or  foreclosure  proceedings  are  regular  on  their  face,  and 
contain  the  findings  of  the  court,  showing  its  jurisdiction,  they  are  ad- 
missible in  an  action  for  real  estate,  although  they  be  afterward  shown 
to  be  void  for  want  of  jurisdiction,  either  as  to  the  parties  or  subject- 
matter,  to  render  it.  It  is  said  that  where  the  deed  for  land,  where 
there  are  confirmation  proceedings,  recites  that  the  party  assessed  was 
a  non-resident,  it  puts  the  burden  of  proof  on  the  owner  of  the  land  to 
show  that  he  was  a  resident  and  entitled  to  a  demand  of  taxes  before 
sale  of  his  goods  or  land.'  The  defects  for  which  these  proceedings 
are  allowed  to  be  attacked  collaterally,  it  will  be  noticed,  are  not  mere 
irregularities,  but  those  showing  a  want  of  jurisdiction ;  the  record 
must  show  jurisdiction,  it  being  a  special  authority  conferred  on  the 
courts  in  such  cases. 

In  Wisconsin  the  owner  is  not  allowed  to  contest  the  confirmation 
or  foreclosure  proceedings,  unless  he  deposits  with  the  clerk  of  the 
court  at  the  time  the  sum  for  which  the  land  sold,  and  interest  at  the 
rate  of  25  per  cent,  per  annum  from  the  date  of  deed,  and  all  sums 
which  the  purchaser  has  paid  for  taxes  subsequent  to  the  sale,  with 
interest  to  the  time  of  deposit.  But  if  the  land  was  not  liable  to  tax- 
ation, the  tax  had  been  paid  before  the  sale,  or  a  deed  had  never  been 
executed  by  the  clerk  of  the  board  of  supervisors,  he  may  contest  the 
proceedings  without  the  deposit.  In  such  case  his  answer  must  set 
out  the  facts  which  dispense  with  the  deposit.*  The  object  of  such  a 
statute  is  to  cut  off  all  technical  defenses,  and  compel  the  payment  of 
taxes  in  all  cases  where  equity  and  fair  dealing  require  it.  As  to  the 
constitutionality  of  this  act,  the  courts  of  Wisconsin  take  the  view. 


1  BonoeU  v.  Roane,  20  Ark.  114. 

'  Abell  V.  Cross,  17  Iowa,  111;  Clark  v.  Connor,  28  Iowa,  811 ;  Robertson  v.  Young, 
10  Iowa,  291. 

s  Hunt  V.  McFadgen,  20  Ark.  277.    .         *  Wakeley  v.  Nicholas,  16  Wise.  588. 
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<<  that  the  legislature  has  the  power  to  prescribe  the  forms  of #  proceed- 
ings in  the  assessment  and  collection  of  taxes,  and  in  matters  of  form 
may  declare  what  steps  shall  or  shall  not  be  essential  to  the  yaliditj 
of  a  tax.  This  is  but  an  application  of  equitable  principles  to  actions 
brought  under  this  act."  ^  A  different  view  is  taken  of  the  deposit 
acts  in  other  States.  A  statute  of  Illinois  requiring  the  payment  of 
redemption  money  and  interest  as  a  condition  of  questioning  a  tax 
deed,  in  an  action  where  the  tax  title  is  involyed,  was  considered  un- 
constitutional, as  compelling  a  party  to  buy  justice.' 

Amendment  of  Becord. — The  records  of  courts  are  always  sub- 
ject to  amendment  at  any  time  before  the  adjournment  of  the  court. 
After  that  they  are  only  corrected  for  such  errors  as  appear  upon  the 
face  of  the  record,  and  when  there  is  information  in  the  record  from 
which  the  amendment  can  be  made,  in  other  words,  clerical  errors. 
This  principle  has  been  applied  to  tax  proceedings,  and  clerical  errors 
are  allowed  to  be  corrected,  where  the  anterior  files  of  the  court  fur- 
nished materials  for  the  amendment.*  Where  the  return  of  the  war- 
rant for  a  town  meeeting  did  not  show  that  it  was  posted  in  a  public 
place,  nor  that  the  collector  took  the  oath  of  oflSce,  the  amendment 
was  allowed,  there  being  enough  in  the  record  independent  of  the 
return,  to  show  that  the  warrant  had  been  posted  properly  and  the 
oath  taken.  The  amendment  is  confined  to  cases  where  there  is 
merely  an  informal  statement  of  facts  in  one  part  of  the  record 
which  can  be  amended  by  reference  to  some  other  part.  It  does  not 
admit  of  supplying  a  record  by  something  dehors  the  record.*  Where 
the  assessor's  affidavit  to  the  roll  was  required  to  state  among  other 
things,  that  the  roll  was  *^  a  true  statement  of  all  taxable  property,  ex- 
cluding stocks  otherwise  taxable  [and  such  other  property  as  is 
exempt  by  law  from  taxation],  at  the  true  and  full  value  thereof,"  and 
the  words  in  brackets  were  omitted,  the  affidavit  was  allowed  to  be 
amended  in  that  respect.^  Where  the  amendment  is  anything  more 
than  a  clerical  error,  or  informal  statement,  it  cannot  be  made  in  a 
collateral  action,  but  must  be  made  in  a  distinct  proceeding  com- 
menced for  the  purpose  with  a  notice.*  In  such  an  application  the 
judgment  on  the  delinquent  list  may  be  amended  so  as  to  show  the 
date  of  its  rendition,  and  the  precept  of  sale  may  be  amended  to  fol- 
low the  judgment.'' 


1  Smith  V.  Smith,  19  Wise.  616,  per  Dixon,  0.  J. 
^  *  Reed  v.  Tyler,  66  111.  288;  affi*g  Wilson  v,  McKenna,  62  111.  48;  pott,  §  125. 

'  Atkins  V.  Hinman,  2  Oilman,  461.  *  Gibson  v,  Bailey,  9  N.  H.  168. 

»  Parish  r.^Golden,  86  N.  Y.  462.  «  Pitkin  v.  Yaw,  13  ni.  261. 

'  Young  tf,  Thompson,  14  111.  880;  Eppinger  v.'Kirby,  28  111.  621 ;    O'Connor  v.  Mul- 
len, 11  111.  67 ;  Luke  v.  Morse,  11  111.  687. 
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The  amendments  noticed  are  amendments  allowed  by  the  coort  in 
a  case  on  trial,  or  in  a  direct  proceeding  to  amend.  A  ministerial 
officer  cannot,  of  his  own  motion,  amend  his  returns  so  as  to  affect  the 
title  of  parties,  and  make  that  valid  which  would  otherwise  be  invalid. 
Where  a  town  clerk  has  charge  of  the  returns  of  the  officer  selling 
land,  which  are  recorded  in  his  office,  and  there  is  a  defect  in  the  ad- 
vertisement, he  cannot  amend  it  at  any  time,  and  after  the  period  of 
redemption  has  expired  and  the  title  vested  in  the  purchaser,  it  cannot 
be  corrected  by  a  court  on  motion  made  for  that  purpose,  because  the 
effect  would  be  to  divest  vested  rights.*  Where  the  return  of  the 
officer  of  the  sale  was  for  1,900  acres,  and  his  certificate  of  sale  was  for 
4,900  acres,  and  they  were  recorded  in  the  office  of  the  auditor,  the 
latter  officer  was  not  permitted  to  amend  the  certificate  to  make  it  cor- 
respond with  the  return.^  So  a  collector  cannot  amend  an  uncertain 
description  in  a  tax  deed  of  land  sold  by  him.^  But  where  a  tax 
roll  showed  on  its  face  an  error  of  ten  cents  in  the  aggregate  tax 
against  a  tract  of  land,  which  the  county  treasurer  corrected  before 
sale,  the  rule  was  not  applied  to  such  a  correction,  as  it  could  not  in- 
jure the  owner,  or  affect  the  legality  of  the  sale  of  land  for  taxes.*  It 
is  a  well  settled  rule  that  a  sheriff  may  amend  his  return  upon  an  exe- 
cution at  any  time,  so  as  to  state  the  facts  as  they  actually  occurred, 
and  he  may  even  do  this  after  a  motion  made  against  himself  based  on 
his  return,"  and  the  question  may  be  asked  what  is  the  difference  be- 
tween the  return  of  the  sheriff  on  an  execution,  and  that  of  the  tax 
officers,  they  all  being,  as  to  these  matters,  ministerial  officers.  One 
distinction  is  obvious,  and  it  is  a  broad  one.  In  the  case  of  the  return 
on  the  execution,  the  rights  of  the  parties  arise  out  of  the  facts  as  they 
actually  occurred.  In  tax  proceedings  the  title  of  the  purchaser  de- 
pends on  a  strict  compliance  with  the  statute.  The  acts  must  not  only 
be  done  by  the  tax  officers,  but  must  be  done  in  the  mode  prescribed, 
or  the  title  of  the  owner  is  not  divested,  and  the  question  in  such  cases 
is  not  so  much  whether  the  acts,  have  been  done,  as  whether  the  evi- 
dence of  them  has  been  perpetuated  in  the  mode  prescribed  by  statute. 

§  117.  Evidences  of  Title  of  the  Pv/rchaser. — The  purchaser  is 
entitled  to  receive  from  the  officer  making  the  sale  an  instrument 
showing  that  he  is  the  purchaser.  Usually  it  is  what  is  called  a  certi- 
ficate of  sale.     This  is  a  paper  signed  by  the  officer  conducting  the 


^  LangdoD  v.  Poop,  20  Vt.  19 ;  Judevine  v.  Jackson,  18  Vt.  470. 

*  Blight  V,  Blanks,  6  Monr.  206;  Blight  v.  Atwell,  7  Monr.  268. 

3  Roberts  v.  Chan  Tin  Pen,  28  Cal.  259 ;  see  also  Raybarn  v.  Eubl,  10  Iowa,  92. 

*  Case  V.  Bean,  16  Mich.  12.  &  Stooe  v.  Wilson,  10  Gratt.  633. 
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sale,  in  his  official  capacity,  g^^i^g  &  description  of  the  land  sold,  the 
price  paid,  the  name  of  the  purchaser,  and  the  date  of  the  sale.  The 
facts  required  to  be  stated  in  this  certificate  vary  in  different  States, 
but  they  are  substantially  as  stated.  In  New  York  the  certificate  is 
required  to  state  these  facts :  1.  A  particular  description  of  the 
premises  sold ;  2.  The  price  paid  for  each  distinct  lot  or  parcel ; 
3.  The  whole  consideration  money  paid  ;  4.  The  time  when  such  sale 
will  become  absolute,  and  the  purchaser  will  be  entitled  to  a  convey- 
ance pursuant  to  law.  Such  certificate  is  presumptive  evidence  of 
the  facts  stated,  but  only  of  such  as  are  required  by  the  statute.^  In 
Virginia,  the  certificate  or  receipt  shows  the  day  of  sale,  the  name  of 
the  person  charged  with  taxes,  the  quantity  of  land  assessed,  the  local 
description  of  the  land,  the  amount  of  taxes  due,  amount  of  county 
levies  due,  the  quantity  of  land  sold,  the  name  of  the  purchaser,  and 
the  amount  of  the  purchase  money .^  In  Connecticut,  and  formerly 
in  New  York,  a  deed  was  executed  at  once,  subject  to  defeasance  by 
redemption  within  a  certain  period,  or  the  failure  to  give  a  redemp- 
tion notice.' 

What  estate  does  the  purchaser  at  a  tax  sale  acquire  under  his  cer- 
tificate of  sale,  or  conditional  deed  t  The  correct  view  would  seem  to 
be  that  before  the  period  of  redemption  expires  he  has  no  estate  in 
the  land,  legal  or  equitable — ^that  he  has  only  a  lien  on  the  land  for 
the  purchase  money,  interest  and  expenses.'  The  Michigan  case  cited 
arose  under  a  statute  requiring  the  surplus  in  excess  of  taxes  and 
costs,  at  a  tax  sale,  to  be  deposited  with  the  treasurer  of  the  State, 
"  to  the  credit  of  the  proper  owner  or  claimant  of  the  land."  The 
purchaser  was  entitled  to  a  deed  at  the  end  of  two  years  from  the 
sale,  which  ^^  vested  an  absolute  estate  in  fee  simple."  A  tract  of 
land  was  sold  for  non-payment  of  taxes,  October  5th,  1840,  and  a 
certificate  was  given  to  the  purchaser  which  would  entitle  him  to  a 
deed  on  the  5th  of  October,  18i2.  The  land  was  sold  again  for  the 
non-payment  of  taxes  in  August,  1842,  and  purchased  by  a  stranger. 
The  amount  in  excess  of  taxes  and  costs  was  deposited  with  the  treas- 
urer, and  this  amount  was  claimed  by  the  purchaser  at  the  first  sale, 
upon  the  ground  that  his  certificate  of  sale  constituted  him  '^  the 
owner  of  the  land,"  but  his  claim  was  not  recognized.  It  was  said 
that  he  had  only  a  lien  for  the  tax  paid  and  interest  thereon,  and  had 


>  Overing  v.  Foote,  48  N.  Y.  290. 

*  Code  of  1873.  ch.  88,  g  11,  p.  882. 

*  O>m8tock  V.  Beardflley,  15  Wend.  848;  Jyes  v.  Lynn,  7  Conn.  606. 

*  SteplienB  v.  Holmes,  26  Ark.  48;    Brackett  v.  Gilmore,  15  Mion.  245;    People  v. 
Bammund.  1  DunglasiB  (Mich.)  176. 
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no  right  to  interfere  with  the  possession  of  the  owner,  to  enter  upon 
the  land  for  any  purpose,  nor  to  control  the  rents  and  profits.^ 

In  Kansas,  under  a  statute  allowing  occupants  of  lands  under  any 
sale  of  land  for  taxes  authorized  by  the  laws  of  the  State,  to  recover 
for  improvements  on  such  lands,  when  made  bona  jide^  the  courts 
hold  that  the  tax  certificate  vests  such  a  title  as  allows  the  occupant 
under  it  to  recover  for  improvements.*  But  this  does  not  conflict 
with  the  doctrine  above  stated,  for  under  such  a  statute  any  occupant 
in  good  faith  is  entitled  to  claim  for  improvements,  by  virtue  of  the 
statute,  and  not  by  force  of  the  title  arising  from  the  certificate  of 
sale. 

Can  the  owner,  during  the  period  before  redemption,  commit 
waste  ?  The  rights  of  the  owner  during  such  period  would  seem  to 
be  very  similar  to  those  of  a  mortgagor,  and  the  rights  of  the  pur-* 
chaser  similar  to  those  of  the  mortgagee.  The  mortgagor  cannot  en- 
danger or  diminish  the  security  of  the  mortgagee.  So  the  owner  of 
the  land  should  be  allowed  to  do  no  act  to  diminish  the  security  of 
the  purchaser  for  his  purchase  money  and  interest,  which  we  have 
seen  are  a  lien  on  the  land.  The  lien  is  often  given  expressly  by 
statute,  and  the  interest  allowed  is  often  very  large,  ranging  from  ten 
per  cent,  even  as  high  as  thirtynaeven  per  cent,  per  annum.  When 
the  period  of  redemption  expires,  the  purchaser  then  stands  on  a  dif- 
ferent footing.  Although  his  title  may  be  even  then  only  an  equita- 
ble one,  he  is  entitled  to  call  in  the  legal  title.  This  right  to  a  deed 
is  then  a  vested  one,  and  the  estate  so  far  savors  of  realty  as  to 
descend  to  his  heirs.  The  legislature  cannot,  by  an  act  repealing  the 
act  giving  authority  to  the  officer  of  sale  to  execute  a  deed,  divest  the 
right  which  has  vested  by  the  expiration  of  the  period  of  redemp- 
tion.' Nor  can  the  legislature  extend  the  period  of  redemption  so  as 
to  aflEect  the  rights  of  purchasers  prior  to  the  act.  The  rights  of  the 
purchaser  attach  as  soon  as  his  bid  is  accepted  and  the  purchase 
money  paid ;  his  rights  are  determined  by  the  statute  in  force  at  that 
time;  his  contract  is  made  under  and  grows  out  of  that  statute^ 
and  the  obligation  of  that  contract  cannot  be  impaired  by  subsequent 
legislation.*  The  holder  of  a  certificate,  when  the  period  of  redemp- 
tion expires,  can  compel  the  execution  of  the  deed  by  the  proper  offi- 
cer, if  it  is  refused,  by  mandamtM,  and  if   he  has  a  deed  which  is 


^  Mayo  V.  Woods,  81  Cal.  269 ;  s.  p.  the  purchaser  would  not  be  entitled  to  rents  and 
profits  daring  period  allowed  for  redempUon. 

'  Stebbins  v.  Guthrie,  4  Kansas,  853 ;  citing  Davis  v.  Powell,  18  Ohio,  320. 

3  Rice  v.  White.  9  Ohio,  216 ;  Bruce  «.  Schuyler,  2  Gilman,  274,  278. 

*  Dikeman  v.  Dikeman,  1 1  Paige  Ch*y,  484. 
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defective  in  form,  but  has  a  valid  certificate,  mandamus  lies  to  compel 
the  execution  of  a  deed  in  proper  f  orm.^ 

The  fact  that  minors  and  other  persons  under  disability  have  an 
additional  period  in  which  to  redeem,  after  their  disabilities  are  re- 
moved, does  not  affect  the  right  of  the  purchaser  to  a  deed,  and  when 
the  period  of  redemption  fixed  by  statute  has  expired,  he  is  then  en- 
titled to  his  deed.'  The  person  who  is  to  execute  the  deed  has  no 
right  to  refuse  to  execute  the  deed  on  account  of  mere  informalities. 
Where,  by  statute,  the  clerk  is  allowed  to  make  an  assignment  of  the 
certificate  for  the  purchaser,  and  is  directed  to  make  the  deed  to  the 
assignee  of  the  certificate,  he  cannot  object  that  there  is  no  proof  of 
the  assignment,  except  the  indorsement  of  the  name  and  official  title 
of  the  person  who  was  clerk  at  the  time  of  the  alleged  assignment,  nor 
that  the  certificate  omits  the  words  ^^  according  to  the  facta." ' 

Where  the  statute  allows  a  duplicate  certificate  to  issue  under  cer- 
taip  circumstances,  and  it  is  issued,  and  subsequently  to  its  is»ue  the 
original  certificate  is  assigned  to  a  person  who  has  no  notice  of  the 
issue  of  the  duplicate,  and  he  procures  a  deed,  his  title  is  good  against 
the  holder  of  the  duplicate  certificate.  The  latter,  where  the  original 
exists,  is  a  nullity  at  law,  and  the  holder  of  the  deed  under  the  assign- 
ment of  the  original  certificate  has  the  superior  equity.' 

Deed. — The  term  itself  imports  that  it  must  be  in  writing,  sealed 
and  delivered.  The  sealing  must  be  in  the  mode  prescribed  by  stat- 
ute as  to  deeds  conveying  a  freehold  interest  in  lands,  unless  a  special 
mode  is  prescribed  as  to  tax  deeds.  Where  the  statute  is  silent  as  to  the 
mode  of  sealing,  and  county  commissioners  are  the  persons  authorized 
to  execute  the  tax  deed,  it  is  said  that  they  should  use  their  own  pri- 
vate seals,  and  not  the  seal  of  the  county  which  they  represent.  The 
reason  given  is  that  the  county  commissioners  are  not  a  corporation 
authorized  to  use  a  common  seal.'  But  a  deed  so  executed,  though 
invalid,  may  be  used  as  evidence,  and  as  a  basis  of  the  defense  of  ad- 
verse  possession  for  a  period  sufficient  to  give  title  under  the  statute 
of  limitations.*  In  Wisconsin,  by  statute,  the  deed  executed  by  the 
clerk  of  the  board  of  supervisors  is  to  have  attached  the  seal  of  the 
county  or  town,  and  not  that  of  tlie  officer.' 

The  deed  must  be  delivered  to  the  grantee,  and  does  not  take  ef- 


1  Mazcy  v.  Clabangh,  1  Oilman,  26;  SUte  v.  Winn,  19  Wis.  304. 

*  Wright  v.  Wing,  18  Wis.  45.  »  Wliite  v.  Strahl,  17  Wis.  146. 

*  Griswold  v.  Wilson,  36  Iowa,  166. 

*  Watts  V,  GUmore,  2  Yeates,  330 ;  Huston  v.  Foster,  1  Watts,  428. 

*  McCoy  V.  Dickenson  College,  6  Serg.  A  Rawle,  264. 
^  Knox  V.  Haidekoper,  21  Wis.  527. 
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feet  until  that  time.  In  this  respect  it  differs  from  a  patent  for  lands 
issued  by  the  government,  which  takes  effect  as  soon  as  issued.^  The 
date  of  the  deed  is  immaterial,  as  it  is  the  delivery  that  completes  the 
execution  of  the  instrument.  The  date  may  be  shown  by  evidence 
aliunde^  and  it  will  be  presumed  when  it  is  blank  that  it  was  before 
an  act  of  the  legislature,  which  it  was  claimed  took  from  the  officer 
the  power  to  execute  it.'  If  the  statute  prescribes  a  form  for  the 
deed,  that  form  must  be  followed  substantially.*    In  Wisconsin  the 

form  of  the  deed  was  as  follows :  "  Whereas ,  [or  assignee  of ^], 

has  deposited  in  the  office  of  the  clerk  of  the  county  board  of  supor^ 

visors  of  the  county  of ,  in  the  State  of  Wisconsin,  a  certificate  of 

[here  name  the  officer  tncJcing  the  rf^^d^],  whereby  it  appears,  as  the 

fact  isy  that  the  following  described  piece  or  parcel  of  land  was,"  &c. 
The  phrase,  ae  the  fact  isj  is  regarded  by  the  courts  of  that  State  as  a 
matter  of  substance,  and  a  deed  omitting  is  void.  It  is  an  affirmation 
or  declaration  by  the  officer  executing  the  deed,  that  the  facts  recited 
in  the  deed  are  true.'  fiut  it  is  not  necessary  that  the  deed  should  be 
in  the  exact  words  of  the  form ;  if  it  is  substantially  in  the  form, 
slight  irregularities  on  the  face  of  it  will  not  avoid  it.'  Where  the 
form  of  the  deed  was  "  in  the  name  of  the  people  of  the  State,"  this 
expression,  was  omitted,  but  the  deed  was  by  the  comptroller,  and  re- 
cited the  statutes  under  which  he  acted,  and  all  the  steps  taken  to  au- 
thorize the  sale  under  the  statute,  and  there  was  proof  that  this  form 
had  been  used  in  the  State  for  twenty-five  years.  It  was  held  that  it 
being  evident  from  the  deed  that  it  was  the  intention  to  convey  on 
behalf  of  the  people  of  the  State,  and  not  as  an  individual,  and  the 
form  having  been  used  for  a  long  period,  the  error  wa&  regarded  as 
one  of  form,  and  the  court  refused  to  set  aside  the  deed,  but  declared 
its  readiness  to  compel  the  execution  of  a  new  deed  in  the  form  re- 
quired by  statute.*  If  the  form  prescribed  by  statute  contains  a  re- 
cital of  the  year  for  which  the  taxes  are  due,  a  misrecital  of  the  year 
avoids  the  deed,^  but  such  misrecital  does  not  affect  the  deed  when  the 
recital  of  the  year  is  not  required  by  the  statute.* 

If  no  form  of  deed  is  prescribed  by  the  statute,  then  the  power  of 


1  Hnlick  V.  Scoril,  4  Gilman,  169;  Charch  v.  Oilman,  15  Wend.  658 ;  and  see  Wither- 
spoon  V.  Duncan,  4  Wall.  218. 

«  Yonng  V.  Schuyler,  2  Gilman,  271. 

'  Atkins  V.  Soman,  20  Wend.  249;  Boardman  v.  Bourne,  20  Towa,  134. 

*  Cutler  V.  Hurlbut,  29  Wis.  162 ;  affi'g  Wakely  v.  Mohr,  18  Wis.  821 ;  Lain  v.  Cook, 
15  Wis.  446. 

^  Bowman  v.  Cockrill,  6  Kansas,  811. 

*  Bank  of  Utioa  v.  Merserenu,  8  Barb.  Ch'y,  528. 

^  Maxcy  v.  Clabaugh,  1  Gilman,  26.  *  8  Barb.  Ch'y,  628. 
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the  officer  to  convey  being  a  naked  power,  it  most  show  the  authority 
for  the  conveyance,  just  as  a  deed  executed  under  a  power  of  attorney 
must  show  on  its  face  the  authority  under  which  it  is  executed. 
Where  the  statute  requires  an  order  of  court  for  the  sale  of  land  for 
taxes,  and  that  it  should  be  at  a  specified  time,  a  failure  to  recite  that 
the  sale  was  made  in  pursuance  of  an  order  of  the  court  is  a  fatal  de- 
fect in  the  deed  ;  ^  or  where  the  statute  requires  the  land  to  be  sold^ 
'^  if  taxes  are  not  paid  in  fourteen  days  after  demand,"  &c.,  and  re- 
quires the  deed  to  recite  the  cause  of  the  sale,  a  failure  to  recite  that 
<^  the  taxes  were  not  paid  in  fourteen  days  after  demand,"  &c.,  makes 
the  deed  void.'  If  the  statute  requires  the  sale  to  be  on  the  first 
Monday  in  November,  and  the  deed  recites  the  sale  as  on  the  first  day 
of  November,  such  defect  does  not  avoid  the  deed.'  Where  the  deed 
sets  out  all  the  proceedings  had  in  such  levy,  and  all  other  proceedings 
essential  to  its  validity,  but  omits  one  of  the  requisites  to  a  valid  levy 
of  the  tax,  it  is  evidence  by  implication  that  the  omitted  requirement 
was  not  complied  with,  and  if  by  statute  such  deed  is  made  prima 
facie  evidence  of  title,  such  omission,  while  it  does  not  avoid  thedeed^ 
shifts  the  burden  of  proof  to  the  purchaser  or  party  claiming  under 
the  tax  deed,  and  requires  him  to  show  affirmatively  that  the  omitted 
requirement  was  complied  with.'  The  recitals  of  facts  must  be  that 
such  facts  exist.  It  is  not  sufficient  to  recite  that  such  facts  appear 
from  the  records  of  the  auditor's  office.'  Where  a  form  is  prescribed 
by  statute,  and  the  deed  follows  the  form,  it  is  good,  although  it  does 
not  show  on  its  face  that  it  is  executed  under  a  special  statutory  power.' 

The  execution  of  the  deed  may  be  proved  as  at  common  law,  and 
acknowledgment  by  the  officer  executing  it  is  not  essential  to  its  va- 
lidity ;  ^  when  required  by  statute  to  be  acknowledged,  it  dispenses 
with  the  common-law  proof  of  execution,  and  the  deed  is  good  with- 
out witnesses.' 

Is  it  necessary  that  the  deed  should  be  recorded,  as  against  pur- 
chasers from  the  owner  t  The  courts  of  Massachusetts  and  Yermont 
hold  that  it  is,'  while  in  Illinois  the  opposite  view  is  taken.*'    In  Ver- 


'  McDermott  v.  Scully,  27  Ark.  226.  >  HarriDgton  v.  Worcester,  6  Allen,  676. 

>  Scott  V.  Pleasants,  21  Ark.  370 ;  s.  p.  February  for  Janoary,  Hurlbnrt  r.  Dyer,  86 
Iowa,  474. 

*  Long  0.  Burnett,  18  Iowa,  29. 

*  White  V.  Flynn,  28  Ind.  46 ;  Qavia  v.  Schoman,  28  Ind.  82. 

*  Falkner  v.  Dorman,  7  Wis.  888. 

"*  Hogins  V.  BrashearSy  18  Ark.  (8  Eng.)  242 ;  DaltoD  v.  FeiiD,40  Mo.  109. 

*  Stebbins  r.  Gathrie,  4  Kans.  63. 

*  Tilson  V.  Thompson,  10  Pick.  859;  Allen  v.  Everts,  3  Vt.  10. 
*o  Graves  v.  Bruen,  1  Gilman,  167. 
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mont  the  recordation  is  required  by  the  statute,  which  of  course  must 
be  followed,  but  where  it  is  not  required  by  special  statute,  and  the 
.general  registry  acts  are  not  suflScient  to  embrace  tax  deeds,  it  is  diffi- 
cult to  perceive  upon  what  principle  recordation  is  necessary.  At 
common  law  a  deed  for  land  is  good  without  recordation,  and  the^ 
registry  acts  intended  to  give  notice  to  purchasers  are  matters  purely 
of  statutory  enactment,  and  comparatively  of  recent  date. 

When  is  the  deed  to  be  executed  t  Except  where  the  statute  pro- 
vides for  it  at  an  earlier  period,  it  is  not  to  be  executed  until  the  pe- 
riod of  redemption  has  expired,  and  the  owner  has  failed  to  redeem. 
Where  the  statute  gave  the  owner  one  year  to  redeem,  a  i^e  was 
made  on  the  fourth  of  May,  1865,  and  the  deed  was  executed  on  the 
fourth  of  May,  1866,  but  the  deed  was  declared  invalid,  on  the  ground 
that  the  owner  had  the  whole  of  the  fourth  day  of  May,  1866,  in 
which  he  might  redeem.^  So  if  the  period  of  redemption  be  two 
years,  and  the  purchaser  at  the  tax  sale,  allows  it  to  be  sold  again  for 
non-payment  of  taxes  within  the  two  years,  the  time  for  making  the 
deed  is  postponed  until  two  years  after  the  second  sale.' 

Is  the  power  to  execute  the  deed  a  continuing  one  ?  It  is  unless 
limited  by  statute.  Where  a  sale  was  made  on  the  tenth  of  January, 
1833,  and  the  deed  executed  on  the  second  of  January,  1840,  it  was 
sustained ; '  and  when  the  sale  was  made  March  3d,  1834,  and  the 
deed  was  executed  March  eighth,  1838,  but  this  deed  misredted  the 
year  for  which  the  taxes  were  due  and  for  which  the  land  was  sold, 
and  a  new  deed  reciting  the  facts  and  correcting  the  error  was  made 
on  the  tenth  of  November,  1841,  the  new  deed  was  sustained.^ 

In  Iowa  the  courts  hold  expressly  that  the  power  to  make  the  deed 
IS  a  continuing  one,  and  if  the  first  deed  is  defective  the  officer  will 
be  compelled  by  mandamus  to  execute  a  correct  deed,  but  under  the 
limitations  that  ^^  if  there  have  been  such  acts  or  omissions  as  under 
the  statute  would  defeat  the  right  of  the  purchaser  to  receive  and  the 
power  of  the  treasurer  to  convey  the  legal  title,  then  of  course  neither 
the  first  nor  the  second  and  corrected  deed  can  be  legally  and  properly 
made.  For  in  every  instance  the  power  of  the  treasurer  to  make  a 
deed  depends  upon  the  validity  of  the  prior  essential  steps  or  proceed- 
ings,  and  his  power  to  make  a  second  and  corrected  deed  must  rest 
upon  the  fact  of  such  validity,  and  that  the  corrections  as  made  fairly 
and  legitimately  appear  from  the  records  themselves,  or  are  properly 
dedubible  therefrom,  and  are  not  facts  in  pais  merely,  or  resting  alone 


1  Aman  v.  Baker,  49  N.  H.  161.  '  Denike  v.  Rourke,  3  Biss.  39. 

^  Graves  v,  Bruen,  1  Gilman,  167.  *'  Maxcy  v.  Clabaogh,  1  Gilmao,  26. 
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in  the  memory  of  the  treasurer ;  and  certainly  so  when  such  f aets 
.should  regularly  and  legally  be  of  record.^  In  this  case^  where  the 
statute  required  a  record  to  be  made  of  all  sales  for  taxes,  and  the  first 
deed  showed  a  sale  in  gross  of  several  parcels,  a  second  and  corrected 
deed  was  allowed,  showing  a  sale  by  parcels,  in  accorda/noe  with,  the 
facta  as  aJiown  hy  the  records  of  ecUe, 

Who  is  to  execute  the  deed  ?  The  officer  designated  by  the  statute 
to  sell,  generally  makes  the  deed.  The  question  often  arises.  Can  the 
deputy  of  the  officer  designated  to  make  the  deed,  execute  the  deed 
as  well  as  his  principal  i  It  is  true  as  a  general  rule  that  the  deputy 
-of  a  ministerial  officer  can  do  any  act  that  the  principal  can  do,  and 
where  the  county  derk  is  directed  by  statute  to  convey  in  the  name 
of  the  coxmty,  and  he  has  power  by  statute  to  appoint  a  deputy,  and 
there  is  no  limit  placed  upon  his  powers,  a  tax  deed  executed  by  the 
deputy  in  the  name  of  the  county  is  valid.*  In  Virginia,  when  the 
sheriff  was  the  officer  who  sold  and  conveyed,  while  the  general  doc- 
trine was  admitted,  it  was  considered  subject  to  the  modification,  that 
if  the  sale  was  made  by  the  deputy,  the  deed  was  required  to  be  made 
by  him,  and  not  by  the  principal.*  And  so  if  the  sheriff  sells,  his 
deputy  cannot  execute  the  deed ;  he  who  sells  must  convey.^  But 
where  a  deed  on  its  face  purports  to  be  and  is  that  of  the  sheriff,  al- 
though the  account  of  sales  of  the  land  may  show  that  the  sale  was  by 
the  deputy,  it  will  be  sustained.*  And  the  case  was  thus  distinguished 
from  Wilson  v.  Bell,  the  principle  of  which,  that  he  who  sells  must 
•convey,  was  sustained.  When  the  sale  and  deed  are  by  the  deputy, 
the  person  claiming  under  the  tax  deed,  must  show  that  the  person 
described  as  sheriff  was  such,  and  that  the  grantor  was  his  deputy.* 
The  deputy  must  be  the  deputy  of  the  person  authorized  to  convey. 
Where  the  offices  of  tax  collector  and  sheriff  are  dietincty  although 
they  may  be  vested  in  the  same  person,  the  undernaheriff  cannot  per- 
form the  duties  of  collector,  and  a  deed  by  him  would  be  void.'' 

If  the  term  of  office  of  the  person  authorized  to  execute  the  deed 
expire  before  it  is  executed,  who  is  to  execute  the  deed  ?  One  class 
of  cases  asserts  that  the  person  who  made  the  sale  may  execute  the 
deed,  although  he  is  no  longer  an  officer,  upon  the  principle  that  a 
sheriff  who  sells  lands  under  execution  may  convey  after  his  term  of 


1  McCready  «.  Sexton,  29  Iowa,  856.  '  Whitford  v.  Lynch,  10  Kansas,  180. 

'  Rockbold  V.  Barnes,  8  Rand.  478.  ^  Wilson  v.  BeU,  1  Leigh,  22. 

*  Unreported  case  of  Kezee  v.  Leece,  referred  to  in  Flana^n  v.  Grimmett,  10  Gratt. 
432. 

*  Hobbs  V.  Shnmates,  11  Gratt.  616.  "•  Lathrop  v.  Britain,  30  Cal.  680. 
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office  expires.^  Bat  the  better  view  is  that  the  act  to  be  done  is  an 
official  act,  and  not  a  personal  trust.  VVhen  the  term  of  office  expires,, 
the  individual  who  held  it  ceases  to  be  an  officer,  and  his  acts  cease  to 
be  official  acts.  In  tax  proceedings  the  right  of  the  purchaser  to  a 
deed  depends  on  the  record  of  the  tax  proceedings,  and  the  successor 
of  the  person  who  sold,  or  who  would  have  been  entitled  to  convey, 
can  ascertain  the  propriety  of  executing  the  deed  as  well  as  his  prede- 
cessor.' The  case  in  Virginia  does  not  assert  the  principle  that  the 
successor  cannot  execute  the  deed.'  That  was  a  case  of  the  sale  of 
lands  which  had  been  forfeited  to  the  commonwealth  for  failure  to 
list  them  and  pay  the  taxes  thereon.  The  act  of  1837  directed  the 
mode  in  which  these  lands  should  be  sold  by  commissioners  appointed 
by  the  Circuit  Court  of  the  county.  It  made  it  the  duty  of  the  court, 
when  the  purchase  money  had  been  paid,  to  direct  the  commissioner 
to  make  a  deed,  and  no  deed  could  be  made  without  the  order  of  the 
court.  The  act  of  1838  authorized  the  purchaser  to  anticipate  the 
payments  on  the  land  purchased,  and  ^'  upon  application  to  the  said 
commissioner,"  he  was  directed  to  receive  the  purchase  money,  and 
under  such  circumstances  he  was  empowered  to  convey  without  an 
order  of  the  court.  Id  construing  the  words  ^^  upon  application  to 
the  said  commissioner  "  in  this  act,  the  court  decided  that  they  meant 
the  commissioner  who  made  the  sale,  and  that  no  other  commissioner 
could  convey  without  an  order  of  the  court. 

§  1 18.  Wlio  entitled  to  Deed — Delivery — Description  of  Land. — 
The  highest  bidder  at  the  sale,  the  purchaser,  is  entitled  to  the  deed, 
and  the  officer  is  to  make  the  deed  to  "him.  This  interest,  until  the 
execution  and  delivery  of  the  deed,  is  a  right  to  the  repayment  of  the 
purchase  money  with  interest,  a  chose  in  action,  which  at  common  law 
is  not  assignable.  If  his  interest  is  assigned,  there  is  no  authority  to 
make  the  deed  to  the  assignee,  and  a  deed  made  to  one  substituted  for 
the  purchaser  is  void,  the  authority  must  be  strictly  pursued  and  the 
deed  made  to  the  purchaser  alone.^  In  many  of  the  States  the  certif- 
icate of  sale  is  made  assignable  by  statute.  In  such  cases  the  pro- 
visions of  the  statute  must  be  followed,  and  if  the  officer  designated 
by  statute  assign  the  certificate,  without  the  authority  required,  the 
deed  to  the  assignee  is  void."    But  the  assignee  is  entitled  to  all  the 


^  GrAves  v,  Hayden,  2  Litt  64;  Elkin  v.  The  People,  3  Scam.  207. 

'  Maxcy  v.  Clabaugh,  1  Oilman,  26;   Bcstor  v.  Powell,  2  GUman,   119;   Donnell  «« 
Bellap,  10  Casey  (34  Penn.  St.)  157. 

>  Miller  v.  Williams,  15  Gratt  218. 

*  Keene  v.  Houghton,  19  Maine,  368 ;  Walton  v.  Hale,  9  Gratt  194. 

*  Swope  V.  Saine,  1  DiU.  416;  Eaton  v.  North,  82  Wis.  808. 
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privileges  of  the  purchaser,  and  may  require  a  new  deed  when  the 
former  deed  is  defective.  The  fact  of  assignment,  when  the  statute 
does  not  prescribe  the  mode  in  which  it  shall  be  established,  is  to  be 
proved  as  any  other  fact  connected  with  the  sale.  The  mere  recital 
of  the  assignment  in  the  deed  is  no  evidence  of  it,  unless  the  lan- 
guage of  the  statute  making  the  deed  prima  facie  evidence  is  suffi- 
ciently broad  to  include  the  fact  of  assignment.^  In  cases  of  patents 
for  public  lands,  when  the  statute  recognizes  the  right  of  the  assignee^ 
but  does  not  prescribe  the  mode  of  proof,  when  the  patent  issues,  the 
assignment  has  performed  its  functions,  and  is  no  longer  a  tide  paper^ 
and  it  is  presumed  that  the  officer,  the  surveyor,  had  sufficient  evi- 
dence of  the  assignment  before  him  upon  which  he  acted.*  There  is 
great  similarity  in  the  two  cases  of  patents  and  tax  deeds,  as  to  the 
proof  of  assignment,  but  there  is  a  marked  distinction  sufficient  to 
require  a  different  rule.  In  the  case  of  patents,  it  is  a  matter  of  con- 
tract between  the  purchaser  and  the  government ;  in  the  tax  deed  it  is 
a  proceeding  to  divest  title,  a  species  of  forfeiture,  every  fact  of 
which  is  to  be  established  by  proof,  and  nothing  is  to  be  left  to  pre- 
sumption except  by  express  provision  of  law.  It  would  be  strange 
indeed  if  the  recitals  of  a  tax  deed  should  be  evidence  of  the  assign- 
ment in  favor  of  the  assignee,  when  they  are  not  evidence  for  the 
purchaser  himself.' 

The  deed  takes  effect  from  its  delivery,  but  to  protect  the  pur- 
chaser, his  assignee,  or  creditor,  it  may  relate  back  to  the  expiration 
of  the  period  of  redemption.  This  fiction  however  is  not  to  be  used 
so  as  to  injure  strangers  or  third  parties.  This  doctrine  is  well  settled 
as  to  purchasers  at  sheriffs'  sales.  When  the  debtor  has  the  privilege 
of  redeeming  in  a  specified  period,  the  deed  relates  to  the  expiration 
of  the  period  of  redemption.^  This  principle  has  been  applied  to  a 
Spanish  title,  incomplete  until  confirmed  by  a  boird  of  commission- 
ers, which  was  sold  under  execution  by  the  laws  of  Missouri,  before 
confirmation.  The  patent  was  issued  to  the  debtor,  but  inured  to  the 
benefit  of  the  purchaser,  by  the  doctrine  of  relation."  The  rule  has 
been  applied  to  tax  deeds.  A  tax  sale  occurred  in  1841 ;  in  April, 
1843,  an  invalid  tax  deed  was  executed ;  in  August,  1843,  the  interest 
of  the  purchaser  was  sold  under  execution ;  in  June,  1844,  a  valid 
deed  was  executed  to  the  purchaser  at  the  sheriGTs  sale,  which  related 


'  Wiley  V.  Bean,  1  Gilman,  802,  decides  otherwise;   bat  see  Blackwell  on  Tax  Titles, 
who  demonstrates  it  to  be  erroneous. 

>  Benldin  v.  Hassle,  7  Wheat  122.  '  Pott,  §  119,  n.  2,  p.  332  and  authorities. 

*  Henderson  v,  Davenport,  20  Johns.  637;  11  Ohio,  286;  Fell  v.  Price,  8  Gilman,  190. 

*  Landes  v.  Brant,  10  How.  872;  Jackson  v,  Ramsay,  8  Cow.  76. 
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back  to  the  expiration  of  the  period  of  redemption.*  So  money  paid 
into  the  treasury  before  it  was  lawful  to  pay  it,  is  considered  as  being 
paid  afterwards  when  the  right  to  pay  accrues.*  The  case  of  Donahoe 
V.  Veal,'  is  considered  as  asserting  a  contrary  rule,  but  it  merely 
decides  that  the  deed  does  not  relate  back  to  the  time  of  the  sale,  so 
as  to  vest  in  the  purchaser  a  right  to  bring  trespass  for  timber  cut  on 
the  land  before  the  execution  of  the  deed  and  before  the  expiration 
of  the  period  of  redemption.  It  has  never  been  claimed,  that  the 
fiction  of  relation  would  extend  to  a  period  anterior  to  the  expiration 
of  the  period  of  redemption. 

The  deed  must  contain  a  description  of  the  land  sold,  and  the 
description  must  be  such  as  to  identify  the  land  from  the  face  of  the 
deed,  in  connection  with  the  landmarks  of  the  tract  and  its  locality. 
Except  in  those  States  where  the  proceeding  is  in  rem  against  the 
land,  without  reference  to  the  owner,  the  name  of  the  owner  is  an 
essential  element  in  the  description.^  False  description  vitiates  the 
deed,  but.  it  must  be  such  as  is  calculated  to  mislead.  The  descrip- 
tion of  a  lot  as  beginning  at  the  north  and  east  comers  of  a  lot,  then 
along  G.  street  90  feet,  then  at  right  angles  to  G.  street  nariherly^ 
the  nature  of  the  case  showing  that  it  must  be  weeterly^  such  falsity 
of  description  does  not  vitiate.*^  The  description  should  conform  to 
that  given  in  the  previous  proceedings  as  to  the  assessment,  and  when 
there  is  a  judicial  condemnation,  the  judgment  and  the  notice  of 
sale.  If  the  statute  points  out  a  mode  of  description,  that  must  be 
followed.  The  same  certainty  is  required  as  in  the  assessment ;  it 
should  be  suiBciently  certain  to  enable  the  sheriff  in  executing  a  writ 
of  possession  to  put  the  party  in  possession.  The  following  descrip- 
tions are  defective :  "  All  the  estate,  right  or  title  the  owner  had  in 
A  certain  lot  and  buildings  in  New  Providence  taxed  to  H.  I.,  being 
about  10  acres  on  ttie  easterly  side  of  the  road  leading  from  O.  to  T. 
For  further  description  reference  is  made  to  mortgage  to  "W.  A., 
recorded  in  New  Providence."  There  was  no  assessment  to  H.  I., 
and  no  mortgage.*  "  64:0  acres  adjoining  Taylor  and  Mosby's  landing 
in  said  county  of  Jefferson;"''  the  boundaries  on  north  and  west 
were  given  correctly ;  on  the  east  as  bounded  by  a  certain  tract,  when 
it  was  only  partly  bounded  by  it  on  the  east ;  on  the  south  by  land 


1  Ferguson  v.  Mills,  8  Gilman,  858.  '  Wyman  v.  Smith,  46  Maine,  622. 

<  19  Mo.  881.  «  Green  v.  Craft,  28  Miss.  70 ;  Sutton  v.  Calhoun,  14  La.  An.  209. 

*  BoBWorth  V.  Danrier,  25  CaL  296;  2  K  Y.  66;  Purcell  v.  Porter,  20  La.  An.  378. 
Where  f^e  names  of  streets  have  been  changed  by  an  ordinance  passed  subsequent  to 
the  sale,  a  description  which  would  have  been  correct  at  the  time  of  the  Mtle  wiU  m  valid. 

•  Trippe  V.  Ide.  3  R.  L  51.  '  BonneU  ».  Roane,  20  Ark.  126. 


y 


8 118.] 


PROCEEDINGS  SUBSEQUENT  TO  THE  SALE. 


331 


which  in  fact  was  separated  from  it  by  the  land  of  another  person.^ 
The  description,  2,500  acres,  to  be  taken  out  of  a  certain  league,  to 
commence  at  the  beginning  quarter  and  taken  in  a  square,  if  it  will 
admit  of  it,  was  said  to  be  void  if  the  tract  cannot  be  contained  in  a 
square.  The  court,  in  that  case,  say,  that  if  the  description-  is  so  un- 
certain as  to  require  parol  evidence  to  identify  it,  the  deed  is  void. 
The  tax  deed  is  not  like  that  of  a  grantor  in  cases  of  contract,  to  be 
construed  most  strongly  against  him;  here  the  proceedings  are  in 
invitumj  and  nothing  is  to  be  presumed.*  In  Wisconsin,  where  the 
land  was  described  in  the  deed  as  lying  in  Washington  City,  now 
called  Port  Washington,  and  the  name  on  the  recorded  plat  of  the 
town  was  "  Wisconsin  Ciiy^^  parol  evidence  was  admitted  that  the 
locality  was  familiarly  known  to  citizens  and  conveyancers  as  Wash- 
ington  City^  and  the  deed  was  sustained.* 


1  HiU  p.  Mowray,  6  Gray,  561.  *  WofFord  v.  McEinna,  28  Texas,  86. 

*  MecUem  «.  Blake,  19  Wiae.  897.    For  illofltrations  of  description,  valid  and  invalid, 
see  anU,  g  96. 
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CHAPTBE  XVII. 

THE  TITLE  OF  THE  PURCHASER  AFTER  THE  DEED. 

§  119.  How  Tide  JEstahlished.— The  deed  k  but  one  of  the  links 
in  the  chain  of  title.  The  power  nnder  which  it  is  executed  is  a  naked 
power,  and  every  prerequisite  to  its  execution  required  by  statute 
must  be  shown.  The  sale  is  made  and  deed  executed  because  the 
owner  has  failed  to  do  what  was  required  of  him  by  the  tax  laws  of 
his  State.  To  these  laws  we  must  look  to  ascertain  if  all  the  steps  re- 
quired by  the  statute  have  been  taken  before  the  execution  of  the 
deed.  Each  step,  from  the  assessment  of  the  land  to  the  delivery  of 
the  deed,  must  be  taken,  and  in  a  controversy  as  to  the  title  must  be 
established  by  proof,  and  if  any  of  the  steps  to  be  taken  are  required 
to  be  recorded  or  lodged  in  the  ofSce  of  the  registrar,  county  clerk,  or 
that  of  any  tax  officer,  the  doing  of  these  acts  must  be  shown  by  the 
record,  unless  it  be  lost  or  destroyed.  The  general  doctrine  is  beyond 
question,  that  the  deed,  until  the  prerequisites  of  the  tax  laws  are  es- 
tablished, is  a  nullity.^  In  establishing  the  prer^uisites  of  the  tax 
laws,  the  recitals  of  the  deed  are  not  evidence  against  the  owner.*  This 
rule  is  well  established,  except  in  Kentucky,  where  from  an  early  day 
the  courts  held  that  the  deed  wsspritna  facie  evidence  of  the  facts  re- 
cited.* They  require  all  the  prerequisites  to  be  established,  but  so  far 
as  the  deed  recites  them,  it  is  good  evidence  of  their  performance, 
until  rebutted  by  testimony.  The  principle  on  which  the  Kentucky 
cases  are  based  is  that  executive  and  ministerial  officers  are  presumed 
to  comply  with  the  law  in  the  performance  of  their  duties.    The  doc- 


>  Wmiams  v.  Peyton,  4  Wheat.  11;  Gaines  v.  Stiles,  14  Peters,  822;  Ellis  v.  Ken- 
yon,  25  lud.  184 ;  Johnson  v.  Ell  wood,  58  N.  Y.  485 ;  Sterens  v.  McNamara,  86  Maine, 
176;  Alvord  v.  CoUin,  20  Pick.  418;  Brown  «.  Wright,  17  Yt.  97;  DUceman  v.  Parish,  6 
Barr,  210 ;  Lots  «.  Gates,  4  Dev.  <k  Batt.  868  ;  EllioU  v.  Eddins,  24  Ala.  508 ;  "V^dnm, 
V.  Tuttle,  8  N.  H.  840 ;  Laffertv  v.  Byers,  6  Ham.  458 ;  Chapman  v.  Bennett,  2  I<eigh, 
829;  Flanagan  v.  Grimmett,  lO^Gratt  426;  Dyer  v.  Boswell,  89lnd.465. 

*  Jessee  v,  Preston  <b  Keith.  5,Gratt.  205;  Williams  v.  Peyton,  4  Wheat  77;  Early  v. 
Doe,  16  Bow.  618,  619 ;  Worthing  v.  Webeter,45  Maine,  270;  PoUe  v.  Rose,  25  Md.  158  ; 
Smith  V.  Corcoran,  7  La.  46. 

'  Allen  V.  Robinson,  8  Bibb,  826 ;  2  A.  E.  Marsh.  244 ;  6  Monr.  206;  5  J.  J.  Marsh. 
145. 
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trine,  however,  is  confined  to  recitals  essential  to  the  yalidity  of  the 
deed,  and  matters  which  the  register  is  presumed  to  know.^ 

The  difiiculty  of  establishing  hj  proof  all  the  facts  on  which  a  tax 
deed  was  founded — ^many  of  which  were  inpais^  and  depended  on  the 
memory  of  witnesses  as  to  transactions  long  past,  others  of  record, 
where  the  records  were  kept  by  incompetent  officials — was  so  great 
that  a  valid  tax  title  was  the  exception  rather  than  the  rule.  Few 
persons  would  purchase  at  a  tax  sale,  and  the  sale  of  land  for  taxes  be- 
came a  very  inefficient  mode  of  enforcing  their  payment.  To  avoid 
these  difficulties,  all  the  States  have  enacted  laws  making  the  tax  deed 
prima faeie  evidence,  and  shifting  the  burden  of  proof  from  the  pur^ 
chaser  to  the  owner.  The  statutes  differ  very  much  in  the  various 
Stat^  and  in  the  same  State  at  different  periods  of  its  history. 

In  Arkansas,  the  statute  was  that  the  deed  should  be  ^^  evidence  of 
the  regularity  and  legality  of  the  sale  of  such  lands ; "  in  New  York 
and  Wisconsin,  ^'  shall  be  prima  facie  evidence  that  all  the  proceed- 
ings are  regular ; "  and  in  Wisconsin  and  Kansas,  that  ^^  all  the  pro- 
ceedings from  the  valuation  of  the  assessors  to  the  execution  of  the 
deed  are  regular."  The  effect  in  these  and  similar  cases  is  to  make  a 
pri/mu  facie  case  for  the  purchaser.  When  he  produces  a  tax  deed, 
and  proves  its  execution  as  at  common  law,  or  in  the  mode  prescribed 
by  statute,  it  is  presumed  that  every  step  has  been  taken  to  authorize 
the  sale  of  the '  land  and  the  execution  of  a  conveyance  to  the  pur- 
chaser. But  it  is  only  prima  facie^  and  the  owner  may  attack  the 
deed  by  showing  that  any  of  the  prerequisites,  from  the  assessment  to 
the  deed,  have  been  omitted ;  it  only  shifts  the  burden  of  proof  from 
the  purchaser  to  the  owner.* 

In  Tennessee,  the  deed  is  to  recite  certain  facts,  as  that  the  land 
lies  in  the  county  in  which  it  is  reported  for  non-payment  of  taxes ; 
that  it  was  duly  reported  for  non-payment ;  that  an  order  of  sale  was 
awarded,  and  the  sale  duly  advertised.  A  deed  reciting  these  facts  is 
prim^  facie  evidence  of  the  facts  recited,  and  as  to  all  judgments 
and  orders  of  sale  is  conclusive,  unless  attacked  by  showing  that  the 
taxes  were  paid  before  judgment  or  sale.'  So  in  Indiana,  and  under 
an  ordinance  of  the  city  of  Brooklyn,  N.  T.,  the  deed  was  made  "prima 


1  Morton  v.  Waring,  18  B.  Mon.  72 ;  Lamb  v,  Gillette  6  McLean.  865. 

'Hllowtf.  Roberts,  18  How.  472,  476;  Thomas  «.  Lflwson,  21  How.  882;  Hand  v. 
BaUou,  12  N.  Y.  641 ;  Johnson  v.  Ell  wood,  53  N.  T.  436 ;  Bnthbone  v.  Hooney,  68  N.  T. 
468  ;  Abbott  v.  Lindenbower,  42  Mo.  162 ;  Whitney  v.  Marshal],  17  Wis.  174;  Eaton  v. 
North,  20  Wis.  419;  Bowman  v.  Oockrell,  6  Kansas,  811;  Hobson  v.  Dntton,  9  Kansas, 
477;  Hardness  V.  Bd.  of  Public  Works,  1  McArthur,  121;  Twombly  «.  Kimbrough,  24 
Ark.  459. 

'  Higbtower  v.  Freedle,  5  Sneed,  812. 
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fa^Ae  evidence  of  tlie  facts  recited.^  And,  where,  under  a  subsequent 
statute  as  to  the  city  of  Brooklyn,  it  was  provided  "  that  the  deed 
shall  contain  a  brief  statement  of  the  proceedings  had  for  the  sale  of 
the  land,  and  shall  be  evidence  that  such  sale  and  other  proceedings 
were  regularly  made,"  it  was  construed  to  relate  to  the  sale  and  pro- 
ceedings connected  with  it,  but  not  to  embrace  the  regular  assessment 
of  the  land  and  other  steps  to  be  taken  prior  to  the  time  when  the 
right  to  sell  accrued.^  ^^  statute  in  1855,  in  sales  of  land  for  taxes^ 
the  deed  of  the  comptroller  is  made  "  presumptive  evidence  that  the 
sale  and  all  proceedings  prior  thereto,  from  and  including  the  assess^ 
ment  of  the  land,"  were  regular.  Under  this  act  the  burden  of  proof 
is  on  the  party  attacking  the  deed  to  show  the  defects  in  the  tax  pro- 
ceedings.' But  even  under  this  statute,  which  makes  the  deed  cover 
all  the  proceedings,  if  a  deed  is  introduced  showing  a  sale  of  land  for 
taxes  assessed  as  non-resident  land,  the  rolls  of  the  town  for  those 
years  showing  the  land  to  be  assessed  to  a  resident  is  a  defect  which 
makes  the  deed  void.  The  land  must  be  assessed  according  to  its 
legal  character,  and  when  it  is  shown  to  be  assessed  otherwise,  the 
presumption  of  regularity  arising  from  the  execution  of  the  deed,  is 
overcome.* 

And  in  California,  where  the  collector  is  to  give  to  the  purchaser 
a  certificate,  specifying  particularly  all  the  essentials  of  the  sale,  and 
the  deed  is  to  state  substantially  what  is  contained  in  the  certificate, 
although  the  deed  does  not  recite  all  the  facts,  it  is  prima  facie  evi- 
dence of  the  facts  recited.  If  it  rentes  facts  sufficient  to  show  the 
authority  under  which  it  is  executed,  so  as  to  be  good  at  common  law, 
it  is  prima  fade  evidence  of  the  facts  recited,  and  as  to  facts  not 
recited  they  may  be  shown  by  evidence  aliunde!'  Indeed  it  may  be 
considered  to  be  an  established  rule,  that  when  the  deed  which  shows 
substantially  the  authority  under  which  it  is  executed,  is  made  prima 
facie  evidence,  the  omitted  facts  in  the  chain  of  title,  from  the  assess- 
ment to  the  deed,  may  be  shown  by  evidence  aliundej  difEering  in 
this  respect  from  the  class  of  statutes  which  makes  the  deed  evidence 
that  all  the  proceedings  are  regular.  In  such  case  it  is  only  evidence 
of  the  facts  recited,*  whereas  in  the  former  class  it  is  prim^a  facie  ev- 
idence of  title. 


»  McEntire  v.  Brown,  28  Ind.  847;  Scott  v.  Onderdonk,  14  N.  Y.  16. 

^  Rathbone  v.  Hooney,  68  N.  Y.  463. 

8  Coleman  v,  Shattuck,  62  N.  Y.  848 ;  s.  p.  HcCauslin  v.  McGuire,  14  Kansas,  286. 

*  Ritter  v.  Worth,  68  N.  Y.  627. 

^  Moss  V.  Shear,  26  Cal.  88;  O^Grady  v.  iBarnhisel,  23  Cal  287. 

•  Budd  V.  Bettison,  17  Ark.  646  ;  Gossett  v.  Kent,  19  Ark.  602 ;  20  Ark.  114;   Dukes 
V.  Rowley,  24  Ul.  210;  Bailey  v.  Doolittle,  24  111.  677;  Hinman  v.  Pope,  1  Gilman,  181. 
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In  Yirginia,  the  deed  was  required  to  ^^  recite  the  circumstances 
of  the  sale,  setting  forth  particularly,  and  truly  the  amount  of  the 
purchase  money/'  and  it  was  declared  that  the  regularity  of  the  pro- 
ceedings under  which  the  purchaser  claims  shall  not  be  questioned^ 
nor  shall  the  arrearage  of  the  taxes,  for  the  non-payment  of  which 
such  sale  was  made,  be  denied,  unless  such  irregularity,  or  the  fact 
that  such  arrearage  did  not  exist,  appears  on  the  face  of  the  proceed- 
ings. The  circumstances  of  sale  which  could  not  be  questioned  are, 
that  the  sale  was  made  at  the  time  and  place  prescribed  for  the  sale  of 
deUnquent  knds ;  that  the  subject  of  sale  was  returned  delinquent; 
if  less  than  the  whole  tract  or  lot  was  sold,  how  much  was  sold,  who 
was  the  purchaser,  and  the  amount  of  purchase  money.  If  the  deed 
recites  these  things,  then  it  is  not  only  prima  facie  e\adence,  but 
the  attack  must  be  directed  to  errors  on  the  face  of  the  proceedings. 
Evidence  of  a  failure  to  advertise  the  sale,  a  defect  in  the  notice,  or 
any  other  act  m  paisy  cannot  be  received.  The  owner  can  only 
attack  those  matters  which  are  of  record,  as  the  delinquent  list,  the 
certificate  of  the  derk,  the  assessment  roll,  or  the  sheriff's  return.^ 
In  all  cases  where  the  deed  is  made  prima  facie  evidence,  it  is  neces- 
sary to  examine  with  care  the  particular  statute  to  ascertain  of  what 
facts  it  is  evidence,  whether  of  all  the  proceedings  prior  to  the 
deed,  or  of  certain  facts  recited  in  the  deed,  but  in  any  event  it  only 
shifts  the  burden  of  proof  from  the  purchaser  to  the  owner.*  The 
effect  of  such  statutes  is  prospective.  They  do  not  enlarge  a  deed 
no^e  prior  to  their  passage,'  nor  where  they  have  been  repealed  do 
deeds  executed  after  their  repeal  shift  the  burden  of  proof,  although 
the  taxes  for  which  the  land  was  sold  accrued  while  it  was  in  force.^ 
Where  the  statute  prescribes  the  form  of  the  deed,  it  must  be  in  that 
form  in  order  to  have  the  effect  of  prima  facie  evidence  for  the  pur- 
chaser, and  where  no  form  is  prescribed,  it  must  show  substantially 
the  authority  under  which  it  is  executed  to  have  the  effect  intended 
by  statute.  It  is  not  every  paper  under  seal  executed  by  the  proper 
officer  that  is  to  exercise  such  a  potent  influence.'^  Where  a  contro- 
versy arises  in  another  State  as  to  tax  titles,  the  same  effect  is  given 
to  the  deed  as  in  the  State  under  whose  laws  it  is  executed.^ 


1  FUnagan  v.  Grimmett,  10  Gratt.  421. 

»  WillUms  V.  Kiptland,  13  Wall.  806 ;    Greve  v.  Coffin,  14  Minn.   856 ;   Belcher  v. 
Mhoon,  47  Miss.  618,  and  all  the  cases  cited  in  this  chapter. 

'  McPhail  V.  Burriss,  42  Texas,  142 ;  Eeane  v.  Cannovan,  21  CaL  292. 

*  Burr  V.  Hunt,  18  CaL  802. 

*  Jones  V.  Devose,  8  Ohio,  N.  S.  430;  Stanberry  w.  Sillon,  13  Ohio,  N.  8.  671. 

*  Watson  V.  At^vood,  26  Conn.  813. 
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§  120.  When  Deed  Conclusive. — For  the  purpose  of  protecting 
the  titles  of  purchasers  at  tax  sales,  yariotis  means  have  been  deyised 
in  addition  to  making  the  deed  jprima  facie  evidence.  Sometimes,  by 
statute,  the  deed  is  declared  to  be  conclusive  evidence  of  title,  at 
other  times  conclusive  as  to  certain  facts,  and  prima  facie  as  to 
others ;  a  mode  is  prescribed  to  convene  all  parties  interested  in  the 
tax  title  before  a  court  of  general  jurisdiction,  and  a  decree  is 
rendered  confirming  or  annulling  the  tax  title ;  or  the  time  is  limited 
within  which  the  owner  may  bring  suit  for  the  recovery  of  the  land ; 
or  the  party  contesting  is  required  to  make  a  deposit  of  a  certain 
amount  in  court  before  he  can  maintain  an  action  against  the  pur- 
chaser at  the  tax  sale. 

The  doctrine  is  settled  that  it  is  not  in  the  power  of  the  legislature 
by  mere  legislative  declaration  to  divest  the  title  of  the  owner.  There 
are  indispensable  requisites  to  the  power  of  taxation  which  must  be 
observed.  If  any  of  these  steps  in  the  exercise  of  the  taxing  power 
— ^as  the  fact  of  a  levy  of  the  tax  by  proper  authority,  or  the  assees- 
ment  of  the  property,  steps  which  are  necessary  to  give  the  tax 
officers  jurisdiction  of  the  property  taxed — are  omitted,  the  tax  is 
not  valid,  and  cannot  be  made  so  by  the  legislature.  If  the  tax  has 
not  been  levied,  or  if  the  tax  officers  have  not  jurisdiction,  a  deed 
cannot  be  made  conclusive,  nor  prevent  the  owner  from  showing 
these  facts.  "  But  there  are  many  minor  matters  in  regard  to  the 
mode  and  manner  of  exercising  the  power  of  taxation  which  may  be 
dispensed  with,  and  whose  observance  it  is  within  the  power  of  the  leg- 
islature to  provide  may  be  presumed  from  certain  evidence  or  certain 
facts."  *  Judge  Dillon,  in  this  case,  well  remarks  that  an  act  of  the 
legislature  declaring  that  when  a  person  is  found  in  possession  of 
stolen  property  it  should  be  conclusive  evidence  of  his  guilt,  would  at 
once  be  rejected  as  beyond  the  pale  of  legislative  power.  In  the 
case  first  cited,  due  notice  of  sale  was  held  to  be  one  of  the  minor 
matters,  merely  directory,  as  to  which  the  deed  might  be  made  con- 
clusive. So  as  to  the  manner  of  sale,  the  deed  stating  that  the  land 
was  sold  in  parcels,^  or  if,  from  the  facts  stated  in  the  deed,  the  sale 
might  under  some  circumstances  be  valid  and  under  others  invalid,* 
the  deed  being  made  conclusive  by  statute,  it  cannot  be  attacked  by 
evidence  aliunde  to  show  that  the  land  was  not  sold  in  parcels,  or  to 
show  that  it  was  sold  under  other  circumstances  which  would  render 


^  AUen  V.  Armstrong,  Id  Iowa,  608 ;  Corbio  v.  Hill,  21  7owa,  70 ;  McCready  v.  Sex- 
ton, 29  Iowa,  356;  Curry  v,  Hinman,  11  lU.  428 ;  Gal  way  v,  Urig,  18  III  288 ;  Lacey  v. 
BaTls.  4  Mich.  140 ;  42  Mo.  162 ;  Wright  v.  Cradelbaugh,  8  Nev.  841. 

s  Rima  v.  Cowan,  31  Iowa,  125.  '  Ware  v.  Liitle,  85  Iowa,  284. 
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the  sale  invalid.  The  statntes  on  the  subject  generally  provide  that 
the  deed  shall  be  condasire  evidence  of  certain  facts,  as  of  ^Hhe 
regolarity  of  the  sale,"  ^  or  the  regularity  of  the  proceedings  of  the 
collector,  and  in  the  latter  case  the  recitals  as  to  the  collector  must  be 
of  things  within  the  scope  of  his  authority.* 

In  many  of  the  States,  the  deed  is  made  conclusive  evidence  of 
certain  facts,  and  prima  facie  evidence  of  certain  other  facts.  The 
test  as  to  the  validity  of  such  acts  is,  that  the  deed  cannot  be  made 
^conclusive  as  to  matters  which  are  jurisdictional  and  essential  to  the 
exercise  of  the  taxing  power,  but  it  may  be  made  so  as  to  the  manner 
of  the  exercise  of  these  jurisdictional  powers,  and  as  to  any  matter  it 
may  be  made  prima  facie  evidence.'  It  is  not  conclusive  where  the  tax 
has  actually  been  paid ;  even  when  the  proceedings  for  sale  are  in  rem^ 
the  doctrine  that  that  the  judgment  is  not  to  be  attacked  collaterally, 
applying,  it  is  said,  to  cases  where  the  tax  was  not  paid.^ 

In  Arkansas,  by  statute,  the  purchaser  is  allowed  to  institute  pro- 
ceedings in  the  Circuit  Court,  to  be  commenced  by  a  public  notice  in 
a  newspaper,  describing  the  land,  stating  the  authority  under  which  k 
was  sold,  and  calling  on  all  persons  who  can  set  up  any  right  to  the 
lands  purchased,  in  consequence  of  any  informality,  irregularity  or 
illegality  connected  with  the  sale,  to  show  cause  why  the  sale  so  made 
shall  not  be  confirmed.  In  this  proceeding  the  provision  that  the 
deed  shall  be  prima  facie  evidence  does  not  apply.  The  validity  of 
the  sale  is  the  very  question  to  be  decided.  In  such  proceedings  by 
statute,  it  is  evidence  only  of  three  things,  the  authority  under  which 
the  sale  was  made,  the  description  of  the  land,  and  the  price  at  which 
it  was  purchased.  The  proceeding  is  in  rem  against  the  laud,  and  the 
effect  of  a  decree  confirming  the  title  in  such  a  case  is  to  conclade  all 
persons,  and  vest  an  absolute  title  in  the  purchaser,  and  such  decree  is 
conclusive  evidence  of  title.^  The  same  principle  applies  whether  the 
proceedings  to  quiet  title  are  commenced  under  a  statute,  or  if  on  the 
general  principles  of  a  'court  of  equity  a  biU  is  filed  to  quiet  title  and 
remove  the  doud  resting  thereon,  with  the  difference  that  when  the 
proceedings  are  not  under  a  special  statute  the  owner  must  be  made  a 


>  Tallmaii  v.  White,  8  N^.  T.  69 ;  Beekman  v,  Bighan.  5  N.  Y.  866. 

<  Gavio  V.  Shaman,  28  Ind.  82 ;  White  v.  Flvnn,  28  Ind.  47 ;  Doe  v.  Hemilick,  4  Blackf. 
494. 

'  MartiD  v.  Cole,  88  Iowa,  141 ;  Hantingdon  v.  Pacific  B.  R.  Co.  2  Sawyer,  503,  and 
other  cases  cited  in  this  section. 

*  Fenton  v.  Way,  40  Iowa,  196;  Mayo  ».  Hanie,  60  Cal  71 :  discussing  Eitd  ».  Foote, 
S«  Cal.  440. 

*  Parker  v.  Orerman,  18  How.  142;  Thomas  r  Lawson,  21  How.  882. 
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party  to  the  bill  in  the  mode  prescribed  in  ordinary  actions.*  And  so- 
in  Virginia,  in  the  proceedings  for  the  sale  of  forfeited  and  delinqnent 
lands,  where  the  proceedings  were  for  the  purpose  of  ascertaining- 
what  lands  had  been  forfeited  under  certain  acts  of  the  legislature^ 
and  to  dispose  of  these  lands  by  sale  through  commissioners  appointed 
by  the  Circuit  Court.  The  decree  of  the  court  directing  the  sfide,  con- 
firming it,  and  directing  a  conveyance  to  the  purchaser  at  such  sale^ 
stands  on  the  same  footing  as  the  decree  of  a  court  in  any  case  where 
it  has  jurisdiction  of  the  parties.  It  is  conclusive  upon  strangers,  and 
cannot  be  attacked  in  any  collateral  proceeding.^ 

Deed^  how  attacked. — When  it  is  made  prima  facie  evidence,, 
the  owner  may  show  the  failure  to  take  any  of  the  steps  required 
by  statute,  from  the  assessment  to  the  deed,  as  in  Illinois,  .where  a 
judgment  of  condemnation  and  precept  directing  sale  are  required, 
the  want  of  these  is  fatal,  and  the  language  of  the  statute  in  that  State 
being  ^'  that  a  regular  tax  deed  founded  upon  a  valid  judgment  and 
precept  is  prima  fade  evidence  of  title,"  it  is  claimed  that  these 
Ijjiings  must  be  established  before  the  deed  is  prima  facie  evidence 
of  the  other  steps  to  be  taken.*  So  where  the  deed  recited  that  the 
land  was  sold  for  non-payment  of  taxes  assessed  as  non-resident,  the 
production  of  the  rolls  showing  that  the  land  was  really  assessed  to  the 
former  owner  is  fatal  to  the  deed.^  And  proof  that  land  was  assessed 
to  the  owner  jointly  with  others,  and  sold  as  such,  which  ought  to 
have  been  assessed  separately,  or  as  unseated  when  it  was  seated,  or 
the  failure  to  take  any  of  the  various  steps  heretofore  indicated  as 
essential  in  chapters  XI  to  XYIII  inclusive,  will  avoid  the  deed.^ 

As  a  condition  precedent  to  making  defense  against  a  tax  deed,  a 
deposit  in  court  or  with  some  officer,  of  the  amount  of  the  tax  for 
which  the  land  was  sold,  with  interest,  is  sometimes  required.  In 
Illinois,  the  act  of  1861  allowed  the  tax  deed  to  be  attacked  without 
any  condition  precedent,  where  the  tax  had  been  paid  before  sale,  or 
the  land  was  not  subject  to  taxation,  or  it  had  been  redeemed  from 
the  tax  sale,  or  the  notice  required  by  the  Constitution  had  not  been 
given,  or  the  description  of  the  land  was  not  definite ;  but  before  any 
other  defense  could  be  made,  required  a  deposit  of  the  amount  neces- 


1  Guthrie  V.  Fuller,  86  Iowa,  604 ;  Borrowt  v.  Hashford,  22  Wise  lOS. 

*  Smith  V,  ChapmaD,  10  Gratt  466,  468,  469. 

<  Spelman  v,  Curtenius,  12  OL  409 ;  Charles  v,  Waugh,  86  111.  817;  •  Litde  v.  Hem- 
doD,  10  Wall  466. 

*  Rltter  ».  Worth,  68  N.  T.  626. 

>  Orton  V.  Noonan,  26  Wise.  672 ;  Brown  v.  Hays,  66  Poim.  St.  229,  and  cases  cited 
in  chapters  12  to  19. 
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sary  to  redeem,  and  ten  per  centum  per  annum  interest.  In  constru- 
ing this  statute  in  the  light  of  the  decisions  of  the  courts  in  Illinois^ 
the  Supreme  Court  of  the  United  States  held  that  the  want  of  a  judg- 
ment and  precept  might  be  shown  without  the  deposit ;  ^  and  the 
Ck>urt  of  Appeals  of  Illinois  decided  that  the  law  requiring  the  de- 
posit was  unconstitutional,  that  it  compelled  a  party  to  buy  justice,, 
and  was  in  conflict  with  the  Constitution  of  that  State,  which  declares 
that  every  person  ought  to  obtain  right  and  justice  freely  and  without 
being  obliged  to  purchase  it,  completely  and  without  denial,  promptly 
and  without  delay.* 

The  dissenting  opinion  of  Judge  Miller,  in  the  case  of  Little  v. 
Hemdon,  is  evidently  the  better  view  of  the  matter.  ^^  It  has  been 
not  only  in  Illinois  but  in  other  States,  a  great  desideratum  to  obtain 
a  law  which  would  secure  the  payment  of  taxes  on  real  estate,  and  at 
the  same  time  give  to  the  owner  of  the  property  a  reasonable  oppor- 
tunity  to  save  it  This  law  is  happily  conceived  for  that  purpose.  If 
no  tax  was  levied,  or  if  it  has  been  paid,  or  no  notice  given  of  sale^ 
these  things  may  be  shown  without  condition.  But  if  there  has  been 
a  valid  levy  of  a  tax  and  sale,  the  i>arty  who  should  have  paid  this  tax, 
and  has  neglected  to  do  so,  must  pay  it  before  he  can  contest  the  d^ed 
made  in  pursuance  of  such  sale."  There  is  no  hardship  in  sudi  a  law, 
it  only  requires  the  party  to  discharge  the  obligation  which  the  law 
imposed  on  him  to  pay  the  taxes  on  the  land,  to  bear  his  proportion 
of  the  burden  of  contributing  to  the  support  of  the  State.  It  is  sim- 
ilar to  the  law  which  will  not  allow  an  unstamped  instrument  to  be 
used  as  evidence  until  the  party  pays  the  internal  revenue  tax  by 
placing  a  stamp  on  the  paper.  The  statutes  of  limitations  deprive  & 
party  of  the  right  to  sue  unless  the  action  be  brought  within  a  limited 
period ;  here  the  right  is  taken  from  the  party,  to  enforce  the  policy 
of  quiet  and  repose  after  the  expiration  of  this  period.  The  deposit 
law  only  carries  out  another  policy  to  protect  purchasers  at  tax  sales, 
in  order  to  make  the  method  of  the  collection  of  taxes  on  real  estate 
by  the  sale  thereof  more  efficient,  imposing  no  burden  on  the  tax- 
payer, only  requiring  him  to  do  what  he  was  legally  liable  to  do,  to 
pay  the  tax.  In  Maine,  such  a  law  is  considered  valid,  but  it  was  con- 
sidered not  to  apply  where  tract  was  sold  for  a  gross  sum,  with  other 
lands,  and  the  amount  to  be  paid  by  the  contestant  cannot  be  as- 
certained.* 


>  Little  ft.  Herndon,  10  WaU.  466. 

<  Wilson  V.  McEenna,  52  III  48;  8.  p.  Stondeman  v.  Brown,  4S  Ala.  699.  An  act 
changing  the  conditioos  of  sale,  if  applied  to  sales  made  prior  to  its  enactment,  would  di- 
vest vested  rights.    Conway  v.  Cable,  37  111.  82. 

'  Phillips  V.  Sherman,  61  Maine,  548 ;  Ledyard  v.  Brown,  27  Texas,  398. 
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§  121.  Statutes  of  Limitations. — The  statutes  here  treated  of  are 
not  the  ordinary  statutes  limiting  the  period  in  which  actions  for  real 
estate  may  be  brought,  but  those  in  which  the  period  is  limited  either 
for  the  owner  of  the  land  or  the  purchaser  to  institute,  suit  for  the  re- 
covery of  land  sold  for  taxes.  In  Pennsylvania  the  act  required  the 
owner  to  sue  iu  five  years  from  the  sale  for  taxes.  A  ease  arose  in 
which  the  purchaser  did  not  take  possession  under  his  deed,  and  there 
was  no  one  whom  the  owner  could  sue.  .  A  suit  was  brought  after  the 
five  years  from  the  date  of  the  sale,  but  within  five  years  from  the 
time  the  purchaser  took  possession.  The  courts  at  first  held  that  the 
bar  was  complete  in  five  years  from  the  date  of  sale,^  but  that  case 
was  reversed,  and  the  construction  given  to  the  statute,  that  the  five 
years  from  date  of  sale  would  only  bar  when  there  was  some  one  in 
possession  who  could  be  sued.  The  reason  on  which  the  decision  was 
rested,  was  the  injustice  of  depriving  a  person  of  the  right  of  action, 
because  of  his  laches  in  bringing  suit,  where  there  was  no  means  of 
instituting  such  suit.'  A  similar  principle  applies  to  a  statute  limiting 
the  right  to  bring  ejectment  to  one  year  from  the  date  of  the  record- 
ing of  the  tax  deed,  when  no  one  is  in  possession  against  whom  suit 
may  be  brought  ;*  but  such  limitation  is  valid  against  a  suit  to  remove 
a  cloud  from  the  title,  which  may  be  instituted  whether  the  purchaser 
is  in  possession  or  not.^  In  Pennsylvania,  provision  was  made  by 
statute,  in  1824,  to  sue  a  person  not  in  possession  of  land  under  a  tax 
deed,  and  since  that  time  the  courts  have  construed  the  five  years  to 
run  from  the  date  of  the  tax  deed,  the  period  at  which  suit  may  be 
brought,  instead  of  from  the  time  the  purchaser  takes  possession  as 
heretofore,' 

In  Wisconsin  the  action  is  to  be  brought  in  three  'gearB  from  the 
recording  of  the  tax  deed ;  either  purchaser  or  owner  is  allowed  to 
bring  ejectment  against  any  party  claiming  title,  whether  in  posses^ 
sion  or  not.  The  tax  deed  draws  after  it  the  possession  of  land  unoc- 
cupied, so  that  suit  must  be  brought  in  three  years  from  the  recording 
of  the  tax  deed.*    The  holder  of  a  tax  deed  after  the  three  years  is 


1  Parish  v.  Stevens,  8  Serg.  <fc  Rawle,  298. 

^  Wain  V.  Shearman,  8  Serg.  A  Rawle,  866;  Bobb  v.  Bowen,  9  Penn.  St  71 ;  Bayard 
V.  Ing'ias,  5  Watts  ^  Serg.  466;  Johnston  v.  Jackson,  70  Penn.  St.  164.  In  an  action 
ngutiftt  an  intruder,  after  the  fire  years  have  expired,  the  pnrchaser  will  not  be  required 
to  show  that  the  prerequisites  prescribed  by  the  act  of  1804  haye  been  complied  with. 

3  Baker  v.  Kelly,  11  Minn.  48. 

*  Hill  IT.  Land,  18  Minn.  461 ;  Mitchell  v.  Eltee,  22  Ark.  178. 

*  In  consequence  of  the  act  of  March  29,  1824.  Sholk  v.  McElroy,  20  Peon.  St  25  ; 
70  Penn.  St.  164. 

*  Dean  IT.  Early,  15  Wis.  100;  Gunnison  v.  Hoehne,  18  Wis.  268. 
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not  required  to  show  the  prerequisites  to  the  execution  of  such  deed.^ 
After  the  three  years,  all  questions  as  to  the  regukritj  of  the  proced- 
ings  are  at  rest,  except  such  as  are  jurisdictional,  affecting  the  power 
of  the  tax  officers  to  act,  or  the  liability  of  the  land  to  tax.^ 

After  the  expiration  of  the  period  limited  for  suit,  the  title  is  com- 
plete, and  a  new  statute  shortening  the  period  in  which  suit  is  to  be 
brought,  does  not  apply.*  Such  an  act,  if  it  imposes  new  conditions,, 
would  impair  the  obligation  of  the  contract  with  the  purchaser.  The 
first  of  the  cases  dted  states  the  rule  to  be  that  the  new  statute  short* 
ening  the  time  is  applicable,  if  a  reasonable  time  remains  after  the 
passage  of  the  act  in  which  to  bring  suit.  The  latter  case,  where  an 
additional  exception  (that  the  land  had  been  redeemed  as  provided  by 
law)  was  allowed  in  the  statute  making  three  years  a  bar,  was  decided 
on  the  principle  that  it  impaired  the  obligation  of  the  contract.  This 
accords  with  the  views  of  Mr.  Sedgwick,^  that  the  statutory  limit  may 
be  shortened,  if  it  does  not  deprive  the  party  entirely  of  remedy,  but 
that  a  new  burden  cannot  be  imposed.  Although  the  tax  deed  draws 
after  it  possession,  if  the  owner  or  others  are  in  actual  adverse  possession, 
such  possession  for  the  period  of  three  years  bars  the  holder  of  the 
tax  deed ;  but  in  that  case  the  burden  of  proving  such  possession  is  on 
the  party  claiming  against  the  deed.  If  the  lands  are  actually  unoc- 
cupied, the  grantee  in  the  tax  deed  has  the  constructive  possession, 
and  if  the  owner  does  not  sue  in  the  three  years,  his  title  is  perfect ; 
but  when  actual  adverse  possession  is  shown,  then  it  devolves  on  the 
grantee  of  the  tax  deed  to  bring  his  action  in  three  years  from  the 
time  such  possession  commenced.'^  The  policy  of  the  Wisconsin  stat- 
'  ute,  allowing  a  constructive  possession  under  a  recorded  tax  deed  to 
bar,  is  criticised  by  Judge  Cooley  as  importing  new  principles  into  the 
law.* 

At  common  law  the  action  of  ejectment  could  only  be  brought 
against  some  person  in  actual  possession.  The  result  of  this  principle 
as  to  statutes  limiting  the  time  in  which  such  suit  can  be  brought  by 
the  owner  of  land  sold  for  taxes  was,  that  he  was  barred  at  the  end  of 
the  five  years,  or  other  period  fixed,  although  it  was  not  in  bis  power 
to  bring  suit  because  no  one  was  in  possession.    This  plain  injustice 


'  Knoxtr.  aeveland,  18  Wis.  245 ;  Sprecker  ».  Wakely,  11  Wis.  482. 

^  Where  the  limit  was  five  years  from  the  time  of  sale,  the  owner  was  not  allowed  to 
show  that  the  lots  were  sold  in  bulk,  and  not  separately.    Thomas  v.  Stickle,  82  Iowa,  71. 

9  Mecklen  v.  Blake,  22  Wis.  495 ;  Lindsay  et  al.  v.  Fay,  28  Wis.  177. 

*  Sedgwick  on  Stat  and  Const.  Law,  p.  634. 

'  Austin  V.  Holt,  82  Wis.  478  ;  Laurence  v.  Eenney,  82  Wis.  281. 

'  Cooley  on  Taxsdon,  880,  881. 
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led  the  PennBylyania  courtd,  as  we  have  seen,  to  construe  their  statute, 
in  which  the  period  when  the  statute  began  to  run  was  from  the  time 
of  sale,  to  mean  from  that  date  if  any  person  was  then  in  possession ; 
but  otherwise  to  mean  from  the  period  when  possession  was  taken  of 
the  knd.  And  the  legislature  subsequently  carried  out  the  policy  by 
allowing  suit  to  be  brought  against  persons  not  in  possession  of  land, 
but  claiming  title  thereto.  In  Virginia  there  is  a  similar  provision  as 
to  an  action  of  ejectment  against  any  person  claiming  title  to  land  of 
which  he  is  not  in  actual  possession.^  It  is  true  that  this  constructive 
possession  is  a  fiction,  but  if  this  fiction  is  one  that  may  by  time  ripen 
into  an  absolute  title,  is  it  not  well  to  have  the  means  to  test  by  action 
this  title  resulting  from  the  execution  of  the  tax  deed  ?  If  the  holder 
is  not  disturbed,  it  ripens  into  absolute  title,  as  much  so  as  actual  pos- 
session. The  deed  which  draws  after  it  possession  when  recorded,  is 
one  that  is  prima  facie  good  ;  one  that  is  void  on  its  face  is  a  nullity, 
and  could  not,  by  time,  ripen  into  a  good  title,  when  the  claimant  un- 
der it  is  not  in  actual  possession.^  Such  a  deed  does  not  start  the 
statute  to  running  in  favor  of  the  holder  when  not  in  possession.' 

The  Wisconsin  acts  have  been  passed  upon  in  the  Supreme  Court 
of  the  United  States.  These  and  similar  acts  limiting  the  period  in 
which  a  tax  title  may  be  attacked,  not  only  bar  the  remedy,  but  they 
extinguish  the  right  of  the  former  owner,  and  vest  a  perfect  title  in 
the  claimant  under  the  tax  deed.^  The  syllabus  of  this  case  states  a 
point  which  is  not  correct,  that  a  void  deed  is  sufficient  to  bring  the 
statute  into  activity,  and  after  the  lapse  of  the  period  limited  entitles 
the  purchaser  and  those  claiming  under  him  to  its  protection.  The 
point  was  decided  in  express  terms  to  the  contrary  in  Wisconsin  and 
Kansas.  The  instruction  of  the  court  below,  was,  ^^  that  the  deed 
being  void,  neither  it  nor  the  subsequent  possession  under  it  for 
three  years  after  the  recording  thereof,  is  a  bar  to  the  plaintifPs 
recovery."  This  instruction  was  said  to  be  clearly  an  error,  and 
the  language  of  the  court  must  be  construed  in  reference  to  this 
instruction ;  so  construed,  its  plain  meaning  is,  that  a  void  deed  may 
be  used  to  aid  an  actual  adverse  possession.  This  would  accord  with 
the  decisions  in  Wisconsin  and  elsewhere,  but  the  point  in  the  sylla- 
bus is  in  the  teeth  of  the  Wisconsin  decisions  which  the  court 
claimed  to  follow. 


1  Code  of  Virginia,  ed.  1873,  ch.  181,  §  6. 

*  Lain  v.  Shepardeon,  18  Wis  69. 

'  Taylor  v.  Miles,  6  Kansas,  498 ;  Short  v.  Walker,  6  Kansas,  66 ;  Hubbard  v,  John- 
son, 9  Kansas,  682. 

*  Leffingwell  V.  Warren,  2  Black,  699. 
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The  question  whether  a  void  deed  can  be  used  to  aid  an  actual 
adverse  possession  is  one  that  has  been  much  discussed.  Such  a  pos- 
session, to  the  extent  of  actual  occupation,  cultivation  and  indosure, 
iiie  pedis  positio^  is  protected  without  a  deed,  or  any  title  paper,  and 
when  a  party  has  had  such  possession  for  the  period  limited,  the 
defense  is  perfect  within  such  limits.  The  only  use  to  be  made  of  a 
defective  deed  or  other  paper  in  such  cases  is  to  extend  his  possession 
to  the  limits  set  forth  in  the  deed,  beyond  the  mere  pedis  posUio. 
The  object  of  the  statute  of  limitations  is  to  protect  the  actual  settler, 
who  in  good  faith  improves  the  soil,  by  clearing,  cultivation  and 
occupancy,  whether  his  title  papers  are  valid  or  not.  If  his  title  is 
valid  he  needs  no  aid  from  the  statute.  It  is  because  of  its  defect 
that  the  statute  exists,  and  it  would  seem  but  reasonable  in  promoting 
the  object  of  such  statutes,  to  quiet  titles  and  protect  the  actual  occu- 
pant, that  the  deed,  though  void,  under  which  he  claims,  should  be 
looked  to  to  ascertain  the  limits  of  the  boundary  claimed,  and  to  allow 
the  actual  possession,  the  pedis  pasitio,  to  be  extended  to  the  limits 
«et  forth  in  the  defective  deed.^  A  difiEerent  view  is  tak^n  by  a 
number  of  cases,  which  hold  that  a  deed  void  on  its  face  does  not 
start  the  statute,  gives  no  seizin  or  title,  and  cannot  aid  the  actual 
j)osse8sion.'  The  Illinois  cases  depend  on  the  peculiar  phraseology  of 
the  statute,  and  the  earlier  cases  are  overruled  by  the  later  decisions. 
The  statute  of  1835  protected  '^  an  actual  possession  by  residence,  by 
a  person  having  a  connected  title  in  law  or  equity  deducible  of  record 
from  this  State  or  the  United  States."  The  act  of  1839  protected  ^'  a 
person  in  actual  possession  for  seven  years  under  claim  and  color  of 
title  made  in  good  faith."  In  Moore  v.  Brown,  the  court  say  of  a 
deed  void  on  its  face  under  the  act  of  1835,  ^^  the  party  can  acquire  no 
title  under  it.  Being  a  void  deed,  possession  taken  under  it  cannot 
be  said  to  be  adverse  and  under  color  of  title."  Under  this  act  the 
sources  of  the  title  are  looked  to  to  ascertain  its  character.  But 
under  the  act  of  1839,  the  question  is  one  of  ^^  color  of  title  in  good 
faith  in  connection  with  the  possession,"  and  although  the  deed  be 
defective,  under  this  statute  it  will  aid  the  possession  if  it  continue 
for  the  period  required.^  In  the  language  of  Breese,  J.,  in  a  late 
case  reviewing  the  cases  in  that  State,  '^  the  current  of  the  decisions 


1  Flan&gan  v.  Grimmeit.  10  Oratt.  421,  441 ;  Shanks  v.  Lancaster,  6  Gratt  110 :  Dres- 
back  V.  McArthar,  1  Ohio  (Hammond  Reyised),  146-166;  Green  v,  Neal,  6  Peters,  291 ; 
dissenting  opinion  of  Taney,  J.,  in  Moore  v.  Brown,  11  How.  414,  427;  Vandeve  v,  Milli- 
len,  13  Ind.  106 ;  Hearick  v.  Doe,  4  Porter,  164. 

*  Moore  v.  Brown,  11  How.  414 ;  Irving  v.  Brownell,  11  HI.  402. 

'  Wright  V,  Mattisen,  18  How.  60 :  orermliDg  the  yiew  taken  in  Irving  v.  Brownell, 
11  HI.  402;  and  sustaining  Woodard  v.  Blanchard,  16  Ul.  430. 
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of  this  court,  is  that  color  of  title  made  in  good  faith  is  Bhown  hj 
any  deed  or  instrument  in  writing  which  pmports  on  its  face  to  con- 
vey the  title — ^which  a  party  is  willing  to  and  does  pay  his  money  for — 
any  deed  purporting  on  its  face  to  convey  title,  no  matter  on  what  it 
may  be  founded,  is  color  of  title."  *  It  is  only  necessary  that  the 
deed  purports  to  convey  title,  and  has  been  received  in  good  faith.* 
And  it  is  even  said  that  where  the  deed  is  void  on  its  face,  not  only  i& 
the  party  protected  in  his  possession  in  connection  therewith,  but 
that  good  faith  will  be  presumed.^  The  decisions  in  Illinois,  which 
commenced  with  holding  that  under  the  act  of  1839  the  deed  must 
be  one  good  on  its  face,  have  in  the  end  arrived  at  the  same  conclu- 
sion at  which  Judge  Taney  arrived  in  construing  the  act  of  1835, 
that  although  the  deed  may  be  void,  still  it  may  aid  the  actual  posses- 
sion. 

The  deed  or  other  paper  used  to  aid  the  possession  must  purport 
on  its  face  to  convey  title  /  an  executory  contract  for  conveyance  of 
title  is  not  such,^  nor  does  a  certificate  of  purchase  at  a  tax  sale  come- 
within  the  rule ;  they  do  not  purport  to  convey  title.*  But  when  the 
party  enters  under  a  deed,  chdming  title  under  it  in  good  faith,  the^ 
statute  commences  to  run,  although  he  may  have  notice  of  an  adverse 
title  of  record.*  The  payment  of  taxes  for  the  period  of  seven  years, 
the  bar  in  Illinois,  may  be  made  by  any  one  having  a  legal  or 
equitable  title.'' 

In  view  of  the  later  decisions  in  Illinois,  and  those  of  other  States,, 
the  case  of  Moore  v.  Brown,  may  be  considered  as  overruled,  as  to  the 
proposition  that  a  deed  void  on  its  face  cannot  be  used  in  aid  of  the  stat- 
ute of  limitations  in  protecting  the  actual  possession,  and  its  authority 
limited  to  the  peculiar  phraseology  of  the  act  of  1835,  which  seems^ 
to  regard  the  sources  of  the  title.®  The  case  last  cited  was  one  where 
the  possession  was  held  under  a  will  subsequently  declared  void,  but 
recognized  at  the  time.  But  under  a  statute  limiting  the  action  to 
three  years  for  all  deeds  duly  registered,  a  void  deed  was  not  consid- 
ered such  a  deed.*  In  some  of  the  States  protection  is  given  to  the 
possession  under  "  claim "  of  title,  whether  supported  by  deed  or 

^  Dickenson  v.  Breeden,  80  IlL  279. 

*  Winstanlay  v.  Meacham,  68  HL  97;  Hardia  v.  Crate,  60  lU.  216. 

*  Dalton  V,  Lncaa,  63  HI  837. 

*  Dnnlap  v.  Donghertj,  20  IIL  409 ;  Osterman  v.  Baldwin,  6  Wall.  116. 

*  Bride  v.  Watt,  28  m.  607.  •  Cook  ».  Norton,  43  HI.  891. 
'  Chickering  v.  Failles,  26  HI.  607;  ■.  o.  88  lU.  842. 

«  Kilpatrick  v.  Siflneros.  23  Texas,  114;  Woflferd  v.  McKinna,  28  Texas,  86;  Rives  tr. 
Thompson,  48  Ala.  683 ;  Pleasants  r.  Scott,  21  Ark.  870  ;  Chapman  v.  Templeton,  58 
Ho.  463 ;  Charles  v.  Safford,  18  Texas,  94. 

*  28  Texas,  36.. 
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Other  title  paper.^  Wherever  the  deed  ib  made  prima  facie  evidence 
of  title,  actual  poBBession  for  the  period  required  by  statute  is  good  to 
the  limits  in.  such  deed,  although  it  may  be  shown  by  testimony  that 
some  essential  step  has  been  omitted.  These  defects  would  have 
availed  the  owner  in  a  controversy  before  the  bar  of  the  statute,  but 
after  that  he  is  concluded,  and  his  title  is  extinguished.  The  differ- 
ence of  opinion  which  has  existed  on  the  subject  was  where  the  deed 
was  void  on  its  face. 

Improvements. — At  common  law,  when  there  was  recovery  of 
real  estate,  it  included  all  the  improvements,  and  although  they 
might  have  been  erected  in  good  faith,  there  was  no  means  by  which 
the  party  ousted  could  be  compensated.  It  is  true  that  if  the  success- 
ful party  brought  an  action  for  mesne  profits,  he  was  allowed  to  ofiset 
the  value  of  the  improvements,  but  beyond  this  he  had  no  remedy, 
and  could  obtain  no  compensation.  So  if  for  any  purpose  relief  is 
sought  in  equity,  that  court,  where  the  party  stands  by  and  sees  im- 
provements made  without  giving  notice  of  the  adverse  daim,  will 
only  give  relief  on  condition  of  allowance  for  improvements.*  The 
equitable  principle  has  been  embodied  in  the  statutes  of  nearly  all 
the  States,  allowing  the  hona  fide  occupant  of  lands,  who  is  evicted, 
to  recover  the  value  of  the  improvements.  The  statutes  often  allow 
the  party  bringing  ejectment  to  file  a  petition  for  an  account  for 
rents  and  profits,  and  recover  them  in  the  same  suit  in  which  he  re- 
covers the  land,  at  the  same  time  allowing  the  defendant  to  daim  for 
improvements  made  in  good  faith,  and  if  the  amount  allowed  for  im- 
provements exceeds  the  rents  and  profits,  making  the  residue  a  lien 
on  the  land.*  The  main  question  in  such  cases  is  whether  the  im- 
provements were  made  on  land  to  which  the  party  believed  the 
title  good.  Where  seated  land  is  not  allowed  to  be  sold  for  taxes,  if 
the  purchaser  had  evidence  actual  or  constructive  that  it  was  seated,, 
such  as  traces-  of  andent  improvements,  he  is  not  entitled  to 
recover  for  improvements;*  or  if  by  the  exercise  of  reasonable 
diligence  he  could  have  known  that  the  title  was  not  good — as 
in  a  case  when  the  sale  by  the  sheriff  is  required  to  be  upon  judg- 
ment and  execution^  and  there  was  no  judgment  and  execution — ^he  i& 
not  entitled  to  compensation  for  improvements.  He  must  see  that 
there  was  no  power  to  sell,  and  it  is  bad  faith.  A  minor  redeeming 
land  in  the  period  limited  after  his  attaining  majority  must  pay  the 


1  Hamilton  v.  Wright,  80  Iowa,  485. 

•  Bright  V.  Boyd,  1  Story,  478;  Bradley  v.  Snyder,  14  HI.  268. 

'  Ross  V.  Inring,  14  111.  171 ;  Lig(^el  v.  Long,  7  Harris,  499 ;  Gilmore  v.  Thompson,  S^^ 
Watts,  106;  Code  of  Virginia,  ch.  181,  182. 

*  Lambertson  v.  Hogan,  2  Penn.  St.  22 ;  Robson  w  Osbom,  18  Texas,  807. 
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purchaser  for  improyements,  unless  the  purchaser  knew  that  the  land 
was  seated,  in  which  case  it  is  bad  faith.^ 

A  tract  of  land  was  sold  for  taxes  in  1869,  and  a  deed  executed  in 
pursuance  thereof.  Afterwards  suit  was  brought  to  recover  possession. 
The  defense  was  adverse  possession,  and  a  claim  for  iraprovements 
made  tmder  a  title  believed  to  be  good  at  the  time.  The  facts  were 
these :  O'Brien,  who  owned  the  land,  died  in  1855,  leaving  a  widow 
and  several  chjjdren.  His  tenant,  living  on  the  land  at  the  time,  soon 
after  married  the  widow,  and  continued  in  possession  of  the  premises 
with  the  children  of  O'Brien.  In  1859  and  1861  he  made  considera- 
ble improvements  on  the  place.  He  exercised  entire  control  over  the 
premises  from  his  marriage  until  the  death  of  his  wife,  in  1872. 
The  suit  for  possession  was  commenced  in  1875.  The  court  held  that 
as  to  the  children  of  O'Brien,  who  were  the  claimants  (aiding  their 
title  by  a  tax  deed),  the  possession  was  not  adverse,  being  until  the 
death  of  the  wife  a  joint  possession,  and  that  the  improvements  were 
not  made  when  he  had  reason  to  think  his  title  good.' 

§  122.  Tide  of  Pwrohaser^  is  it  Absolute  or  Derivative  t — The 

solution  of  this  question  depends  on  the  theory  of  taxation,  and  the 
machinery  used  to  collect  the  tax  on  land  by  the  sale  thereof.  If  the 
land  tax  is  a  tax  on  the  land  as  such,  and  not  on  the  owner  of  the 
land  by  reason  of  his  property  in  the  land,  then,  when  the  tax  is  not 
paid,  the  land  is  in  default,  and  the  land  as  such  is  sold.  But  even 
where  this  theory  is  not  recognized,  if  the  proceedings  for  default  in 
the  payment  of  the  tax  are  proceedings  in  rem  against  tiie  land — 
though  the  owner,  if  known,  is  made  a  party,  yet,  if  he  is  unknown, 
the  proceedings  are  not  delayed  for  that  cause — the  judgment  or 
decree  of  the  court  is  a  condemnation  of  the  land  as  such  for  the  de- 
fault in  the  non-payment  of  the  tax.  In  such  case,  the  sale  is  not  of 
the  interest  or  right  of  the  owner  in  the  land,  but  a  sale  of  the  land 
free  from  all  claims  of  any  person.*  The  same  principle  would  apply 
where  land  of  a  certain  character,  as  unseated  or  unoccupied  land,  is 
^lone  liable  to  be  sold  for  default  in  the  payment  of  taxes  thereon,  or 
where  non-resident  land  is  assessed  as  such,  without  reference  to  the 
name  of  the  owner.* 

A  remarkable  case,  as  to  the  fluctuating  decisions  of  the  higher 


1  Lynch  v.  Brudie,  68  Penn.  St.  706.  *  (VBrieii  v.  Joyce,  117  Mass.  860. 

'  Atkins  V,  Hincoan,  2  Gilman,  449 ;  EUton  v.  Eenniott,  46  lU.  202 ;  Clarke  v,  Strick- 
land, 2  Curtis  C.  C.  489 ;  Biscoe  v.  Coulter,  18  Ark.  428  ;  Jones  «.  DeYore,  8  Ohio,  N.  S. 
480 ;  Eitel  v.  Foote.  89  Cal.  489 ;  Hahn  v,  Kelly,  84  Cal.  891. 

*  Huzzard  v,  Trego,  86  Penn.  St  9. 
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courts,  occurred  in  Ohio.^  Boss  entered  land  of  the  United  States  in 
1810,  and  it  was  surveyed  in  1816,  and  assigned  to  Neiswanger.  The 
land  was  assessed  to  Ross  for  taxes.  In  1829,  it  was  sold  for  non- 
payment .  of  the  taxes,  and  purchased  by  Sterling,  who  sold  it  to 
Gwynne,  who  took  possession  "of  the  land.  Neiswanger  brought 
ejectment,  but  failed,  the  court  holding  that  the  plaintiff  had  the 
legal  title  and  must  prevail,  founding  its  judgment  on  a  decision  in 
that  State,  that  a  sale  of  land  for  taxes  does  not  affect  the  legal  title 
of  the  patentee,'  but  intimating  that  Gwynne  had  an  equitable  title. 
He  then  filed  his  bill,  claiming  the  right  to  have  the  legal  title  con- 
veyed to  him,  and  the  bill  was  dismissed,  od  the  ground  that  he  had 
acquired  the  legal  title  by  his  purchase,  though  the  patent  had  not 
been  issued  at  the  time  of  purchase.  It  is  clear  that  the  last  decision 
was  correct,  and  is  sustained  by  a  case  heretofore  noticed  on  the  doc- 
trine of  relation.  The  property  of  Boss  was  such  as  was  liable  to 
tax,  and  the  subject  of  sale,  and  the  sale  being  regular,  the  purchaser 
at  least  stood  in  his  shoes.  This  assignee,  Neiswanger,  bought  the 
land  subject  to  the  daim  of  the  State  for  its  taxes,  and  when  the 
patent  was  issued,  although  in  the  name  of  the  assignee,  it  inured  to 
the  benefit  of  the  purchaser  at  the  tax  sale,  who  became  entitled  to 
the  land,  because  of  the  default  of  Boss  and  his  assignee  in  failing  to 
pay  the  tax  assessed  on  the  land.' 

In  those  States  where  the  land  is  assessed  to  the  owner,  a  report 
is  made  of  his  delinquency  in  paying  the  tax,  and  the  sale  is  made  by 
the  tax  officers  in  pursuance  of  such  report,  and  there  are  no  proceed- 
ings against  the  land  m  rem.  The  purchaser  at  the  tax  sale  then  be- 
comes the  owner  only  of  such  interest  as  the  person  assessed  had  in 
the  land/  In  Virginia,  this  doctrine  does  not  apply  to  sales  of  for- 
feited and  delinquent  lands  under  the  acts  of  1835,  1836,  and  1837; 
there  the  sale  is  of  the  land  as  such,  which  has  been  forfeited  to  the 
State,  and  the  forfeiture  decreed  by  a  court.'  But  even  in  these 
States  the  doctrine  is  subject  to  modifications.  It  is  the  fee-simple 
title  to  land  that  is  regarded  in  the  assessment  of  land,  and  although 
where  there  are  different  interests  in  the  land,  it  is  assessed  to  the 
life  tenant,  and  it  is  the  duty  of  the  tenant  to  pay  the  taxes,  yet  when 
sold  for  non-payment,  the  sale  is  of  the  fee-simple  title.'    The  sale 


*  Neiswanger  v.  G Wynne,  16  Ohio,  367 ;  a.  o.  18  ^  20  Ohio. 

*  Stuart  V.  Parish,  18  Ohio,  74.  *  Landes  v.  Brant,  10  How.  872. 

*  Dunn  V.  Winston,  81  Miss.  136 ;  McQnain  v.  Meline,  4  Qaarterlj  Law  Journal  (Va.) 
28;  Smith  v.  Chapman,  10  Oratt  468 ;  Rice  v.  Auditor,  80  Mich.  12. 

*  10  Gratt.  468 ;  but  see  Hoge  v,  Currin,  8  Gratt.  192. 

*  WiUard  v,  Blount,  U  Ired.  624. 
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cuts  off  all  lienB  created  by  the  act  of  the  owner,  as  a  mortgage,  or 
resulting  from  his  liability  as  owner  created  by  law,  such  as  taxes  for 
former  years.^  The  lien  for  the  State  taxes  is  sometimes  retained  by 
statute,  as,  in  California,  ^'  taxes  shall  be  a  lien  on  the  first  of  March, 
and  such  lien,  to  the  absolute  exclusion  of  all  other  liens,  shall  con- 
tinue until  all  the  taxes  thereon  shall  be  paid."  A  sale  for  taxes  for 
one  year  was  held  not  to  destroy  the  lien  for  a  previous  year,  in  con- 
sequence of  this  statute.'  In  Iowa,  by  statute,  when  lands  mortgaged 
for  money  belonging  to  the  school  fund  are  sold  for  taxes,  the  lien  of 
the  school  fund  is  not  divested,  and  the  sale  is  subject  to  such  lien.' 

Where  the  proceeding  is  in  rem  against  the  land,  dower  is  barred 
as  well  as  other  interests,^  but  in  Illinois,  by  express  statute,  the  widow 
is  not  barred  by  any  laches  or  forfeiture  of  the  husband.'  Where 
only  the  interest  of  the  owner  is  sold,  it  is  said  that  the  widow  is  not 
barred.*  And  Mr.  Blackwell  thinks  that  upon  principle  she  ought 
not  to  be  barred  in  any  case.  But  it  is  difficult  to  perceive  how, 
when  the  land  itself  as  such  is  forfeited  to  the  State,  because  the  tax 
thereon  is  not  paid,  that  the  right  of  any  one  could  be  saved.  And 
where  the  interest  of  the  owner  is  sold,  it  may  be  doubted  if  the 
widow  is  not  barred.  She  claims  through  the  husband,  who  holds 
the  title  subject  to  the  condition  that  he  will  contribute  to  the  sup- 
port of  the  State  such  sums  as  may  be  assessed  on  his  land,  and  the 
daim  is  one  in  its  nature  paramount  to  all  others. 

In  Pennsylvania,  where  rent  is  reserved  in  a  perpetual  lease,  by 
statute,  the  lessor  is  taxed  on  the  value  of  the  rent  reserved,  and  the 
lessee  on  the  land  itself.  In  such  cases  the  land  cannot  be  sold  for 
non-payqtent  of  the  taxes  on  the  rent  reserved,  the  incorporeal  here- 
ditament, for  it  can  only  be  sold  for  non-payment  of  taxes  on  the  land 
itself.^ 

In  collecting  the  direct  tax  to  the  Federal  government  under  the 
act  of  1862,  the  commissioners,  in  assessing  and  collecting  the  tax, 
used  the  rolls  in  use  in  the  States  for  previous  years.  Smith  was  the 
owner  of  a  rent  reserved  on  a  house  and  lot  in  Alexandria,  assessed 
on  the  roll  to  the  lessee,  who  beld  the  fee^imple  title,  subject  to  the 


1  Parker  v.  Baxter,  2  Gray,  186;   Jarvis  v.  Peck,  19  Wise.  74 ;    Sayles  v.  I^ayis,  22 
wise.  225 ;  Bowman  v.  Thompson,  86  Iowa,  606. 

3  Cowell  V.  Washburn,  22  CaL  619. 

*  Lovelace  v.  Berryhill,  86  Iowa,  879  ;  State  v.  Shaw,  28  Iowa,  67. 

*  Jones  V,  Devore.  8  Ohio,  N.  S.  480. 

B  Revised  Statutes,  1845,  p.  200,  §  14;  Finch  v.  Brown,  8  Gilman,  488. 
'  Blod^ett  f.  Brent,  8  Cranch  C.  C.  394 ;  Blackwell  on  Tax  Titles,  650. 
'  Irwin  V.  Bank  of  U.  S.  1  Barr,  349. 
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rent  reserved.  It  was  sold  for  the  non-pajment  of  tlie  direct  IJDited 
States  tax  assessed  thereon,  and  Turner  became  the  purchaser.  Smith 
sought  after  the  sale  to  enforce  by  distress  his  claim  for  the  rent  re- 
served, claiming  that  Turner  had  bought  only  the  interest  of  the 
lessee.  It  was  decided  that  the  direct  tax  under  the  act  of  1862  was 
a  tax  on  the  land  as  such,  and  not  on  the  owner  by  reason  of  his 
^property  in  the  land,  and  that  the  sale  divested  all  ihe  titles  of  all 
parties  who  had  interests  in  the  land,  and  that  the  title  of  Turner 
was  absolute.  Judge  Miller,  delivering  the  opinion  of  the  court, 
doubted  if  the  act  of  1861,  on  the  same  subject,  was  in  its  essence  a 
tax  on  the  land  as  such,  but  the  language  of  the  act  of  1862  was  dif- 
ferent, and  such  as  to  make  the  tax  a  tax  on  the  land  as  such.^ 


1  Tomer  v.  Smith,  14  Wall  663. 


CHAPTER  XVIII. 

DEFENSES   TO   TAX    TITLES. 

The  def  enBCB  to  a  tax  title,  in  collateral  suits  affectiDg  the  title,  usn- 
ally  aiise  in  actions  of  ejectment  to  recover  possession  from  the  owner, 
or  in  suits  in  equity  to  remove  clouds  upon  the  title  to  the  land,  to  re- 
strain the  execution  of  a  tax  deed,  or  delivery  of  a  tax  certificate ; 
and  where  the  statute  allows  such  a  proceeding  in  suits  brought  by 
the  owner,  though  in  possession,  to  test  the  validity  of  the  title  of 
the  purchaser,  the  same  matters  are  shown  affirmatively.  The  de- 
fenses are  of  a  character  to  avoid  the  title  entirely.  They  are  not 
mere  questions  of  errors  of  judgment,  or  mere  irregularities  in  the 
action  of  the  tax  officers,  but  they  relate  to  defects  in  the  essential 
steps  which  are  necessary  to  give  authority  to  sell  and  convey.  Such 
defenses  are  assessing  land  as  unseated  which  is  seated ;  as  non-resi- 
dent land  when  the  owner  is  a  resident  of  the  district ;  the  failure  to 
assess  at  all ;  assessment  in  the  name  of  a  person  not  the  owner ;  as- 
sessing separately  joint  property,  or  jointly  separate  property ;  assess- 
ing in  one  mode  and  selling  in  another ;  failure  to  show  no  personal 
estate  where  the  statute  requires  it;  failure  to  give  proper  notice  and 
obtain  decrees  and  order  of  sale  where  that  is  required ;  defects  in 
the  notices  of  sale  which  invalidate  it ;  failure  to  record  the  proceed- 
ings at  the  sale,  where  that  is  required ;  defects  in  the  deed  which 
make  it  void ;  failure  to  serve  notice  on  the  owner  before  the  expira- 
tion of  the  period  of  redemption,  where  that  is  required.  Any  of 
these  defenses  may  be  made  unless  the  deed  is  made  conclusive  evi- 
dence thereof,  and  even  then  may  be  made  if  the  fact  to  be  shown  is 
jurisdictional  and  essential  to  the  validity  of  the  tax.  But  the  ques- 
tions to  be  treated  of  specially  in  this  chapter  are  as  to  fraud  in  the 
sale,  the  payment  of  the  tax  before  the  sale,  and  the  redemption  from 
sale. 

§  123.  Fraud  in  the  Sale. — The  sale  is  conducted  as  a  judicial 
sale,  and  any  actual  fraud  either  in  the  officer  or  purchaser  avoids  the 
sale.^    But  the  fraud  usually  attending  such  sales  is  not  actual,  but 


'  McReady  v.  Sexton,  29  Iowa,  866. 
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constractive  fraud,  where  the  relation  which  the  purchaser  bears  to 
the  owner  is  such  that  the  kw^implies  fraud  without  reference  to  the 
actual  intent  of  the  parties.  The  relation  being  established,  the  law 
conclusiyely  presumes  the  fraud.  The  tax  collector  or  other  officer 
conducting  the  sale  stands  in  such  relation  to  the  owner  that  he  is  not 
allow^  to  purchase  at  his  own  sale,^  nor  can  a  deputy  who  has  author- 
ity to  sell,  purchase.^  But  where  a  sale  was  made  by  the  register, 
and  the  land  was  purchased  by  the  deputy  register,  when  there  was 
no  such  officer  recognized  by  law,  it  was  said  he  might  purchase.^ 
The  derk  at  the  sale  made  at  auction  may  purchase,^  and  even  the 
county  commissioners,  who  are  authorized  to  bid  for  the  county  when 
the  amount  offered  is  less  than  the  taxes  and  costs,  may  purchase 
when  the  land  sells  for  a  laiger  amount.  When  the  amount  of  pur- 
chase money  exceeds  the  taxes  and  costs,  their  official  duty  in  refer- 
ence  to  the  land  ceases."  The  officer  conducting  the  sale  not  only  can- 
not buy,  but  he  cannot  bid  for  others,"  nor  will  an  agreement  by  him 
to  receive  only  part  of  the  purchase  money — as  to  secure  the  taxes  due 
the  State,  omitting  those  due  the  county  and  school  fund — be  yalid. 
Such  an  agreement  is  illegal,  and  the  sale  void,  and  a  subsequent  act 
of  the  legislature  cannot  legalize  it,  as  it  would  divest  vested  rights.^ 
Combinations  between  a  number  of  persons  that  the  defendant 
shall  be  the  only  bidder,  the  others  to  advance  their  portion  of  the 
purchase  money,  and  thus  to  purchase  large  tracts  of  land,  to  be  sold 
again  and  the  profits  divided,  or  an  agreement  of  two  or  more  that 
only  one  should  bid  on  a  particular  tract,  to  prevent  competition,  are 
re^urded  as  fraudulent,  and  make  the  sale  void."  So  if  the  purchaser, 
to  prevent  competition,  where  a  number  of  persons  were  present  de- 
siring to  purchase  small  tracts,  states  that  the  owner  will  redeem  his 
land  from  the  purchasers,  and  thus  by  preventing  competition  be- 
comes the  purchaser  at  the  price  of  the  taxes  and  costs,  the  sale  is 
void."  But  where  the  sale  is  thus  rendered  void  by  acts  in  paisj 
either  of  the  original  purchaser  or  of  the  officer  conducting  the  sale, 
or  any  matters  which  are  not  of  record,  and  the  land  is  sold  to 


1  Cbandler  v.  MoaltOD,  88  Yt  246 ;  14  Pick.  566 ;  6  Conn.  475. 

*  Taylor  v.  Stringer,  1  Gratt.  158  ;  Tancey  v.  Hopkins,  1  Mnnf.  419,  487. 

'  Monlton  v.  Waring,  18  B.  Mon.  72. 

^  Wills  V.  Jackson,  47  K.  H.  285  ;   Fox  tr.  Cash,  1  Jones  (11  Pann.  St.)  206 ;  Lorrain 
«.  Smith,  87  Iowa,  67. 

*  Cnttle  V.  Brockaway,  8  Casey,  46;  12  Harris,  145. 

*  Erarett  v,  Bebee,  87  Iowa,  462.  **  Conway  v.  Cable,  87  IlL  82. 

^Dndley  tr.  Little,  2  Ham.  604;   Eerwer  v.  Allen,  31    Iowa,  678;    Easton  v.  Maw- 
kenny,  87  Iowa,  601.    In  the  latter  case  each  was  to  bid  off  a  tract  as  his  turn  came. 

*  SUter  tr.  Maxwell,  6  Wall.  268. 
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another,  who  purchaBes  in  good  faith,  without  notice  of  the  facts 
constituting  the  fraud,  such  a  purchase^  is  protected  from  the  fraud 
of  his  grantor.^ 

Whenever  a  party  holds  such  a  relation  to  the  land  or  its  ow*ner, 
whether  by  express  contract,  or  implication  of  the  law  arising  on 
such  relations,  that  it  is  his  duty  to  pay  the  taxes,  he  cannot  allow  the 
land  to  be  sold  for  the  taxes  and  become  the  purchaser,  and  thus  de- 
feat the  title  of  the  owner ;  he  cannot  build  up  a  title  on  his  own 
neglect  of  duty.^  Tenants  in  common  are  privies  in  estate,  and  as  it 
is  the  duty  of  each  to  pay  the  taxes  on  the  whole  tract,  one  cannot 
purchase  so  as  to  defeat  his  coteDant.  His  purchase  is  but  a  pay- 
ment of  the  tax,  which  inures  to  the  benefit  of  all  the  tenants.'  Nor 
can,  he  purchase  after  partition,  if  the  tax  for  which  the  land  was 
sold  was  assessed  before  the  partition,^  or  purchase  indirectly  from 
the  original  purchaser  by  an  arrangement  with  him.*^  The  principle 
has  been  extended  to  a  case  where  several  persons  owned  distinct  par- 
cels of  the  same  tract,  and  the  tract  was  assessed  as  a  whole  to  aU 
the  owners.  Some  of  the  owners  paid  their  taxes  on  the  parcels 
owned,  and  others  did  not,  and  those  who  did  not  pay,  were  not 
allowed  to  purchase  at  a  sale  of  the  whole  tract ;  they  were  in  default 
and  could  not  obtain  title  by  their  own  neglect.*  But  where  land 
owned  by  tenants  in  common  is  sold,  and  bought  by  a  stranger,  and 
and  the  period  of  redemption  expires,  and  the  title  is  matured,  all 
trust  relations  between  cotenants  having  ceased,  the  rule  ceases,  and 
a  cotenant  may  then  purchase  from  the  stranger.^ 

A  tenant  in  possession  under  a  covenant  to  pay  all  the  taxes  can- 
not purchase,*  nor  can  a  vendee  in  possession  under  a  contract  for 
sale,  by  which  he  was  to  pay  the  taxes,  purcliase  at  a  sale  thereof  for 
non-payment  of  taxes.* 

Mere  possession  of  the  land  when  the  tax  for  which  it  is  sold  is 
assessed,  does  not  prevent  the  party  from  purchasing,  but  if  the  party 


>  Van  Shaack  v.  Rabbins,  86  Iowa,  201 ;  Sibley  v.  Bnllis,  40  Iowa,  479. 

*  Blackwood  v.  Van  Yliet,  80  Mich.  118  ;  ezpkiniiig  Laoey  t.  Davis,  4  Mich.  152. 

»  WUlard  v.  Btrong,  14  Vt  632;  Butler  v.  Porter,  18  Mich.  292 ;  State  <x  ret  Roe  w. 
WiUiston,  20  Wis.  228;  Downer  v.  Smith,  38  Yt  464;  Chickering  v.  Faille,  88  ID.  842; 
McConnel  v.  Eonepel,  46  Ul.  619. 

<  Maul  V,  Rider,  61  Penn.  St.  877.  »  Lloyd  if.  Lynde,  28  Penn.  St  419. 

*  Gooley  v.  Waterman,  16  Mich.  866. 

^  Reinboth  v.  Zerbe  Ran  Imp.  Co.  29  Penn.  St  139 ;  and  see  Frents  v.  Elotsch,  28 
Wis.  812. 

^  Sheppardson  v.  Elmore,  19  Wis.  424.  His  assignee  stands  in  the  same  relation. 
Bertram  v.  Cook,  82  Mich.  618. 

*  Olirer  ».  CrosweU,  42  111.  41 ;  Bailey  v.  Doolittle,  24  II!.  677 ;  Voris  v.  Thomas,  12 
lU.  442. 
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in  pofisession  claimB  title  to  the  land,  or  some  interest  therein,  he  can- 
not purchase.^  Where  a  person  is  in  possession  nnder  a  contract  to 
pordiase,  and  the  land  is  listed  to  him,  he  is  within  the  rule ;  ^  or  if 
there  be  no  contract,  yet  if  under  the  tax  laws  of  the  State  the  land  is 
assessed  to  him,  by  reason  either  of  occupancy  or  ownership,  so  that  it 
becomes  his  duty  to  pay,  he  is  within  the  role,  and  cannot  buy.'  Such 
a  person  cannot  buy  a  tax  certificate,  and  the  onus  will  be  on  his  as- 
signee to  show  that  he  purchased  ionajidey  and  without  notice  of  the 
relation  of  his  assignor,  and  it  is  even  doubted  if  that  be  sufficient/ 

The  party  in  possession  at  time  of  assessment  of  the  tax  is  not 
necessarily  precluded  from  buying.  It  is  open  to  him  to  show  that 
he  was  in  possession  under  such  a  contract,  or  under  such  circum- 
stances as  made  it  the  duly  of  another  to  pay  the  taxes."  He  must  be 
chargeable  with  the  tax  by  reason  of  possession,  title  or  contract,  and 
it  must  have  been  his  duty  to  pay  the  tax,  or  the  relations  between 
himself  and  the  owner  must  have  been  such  as  to  render  it  inequitable 
for  him  to  purchase."  And  in  a  State  where  there  is  no  authority  to 
collect  the  taxes  from  a  tenant,  and  he  is  under  no  contract  to  pay 
them,  when  the  tax  is  a  charge  or  lien  on  the  land  itself,  without  re- 
gard to  the  fact  of  its  being  occapied  or  unoccupied,  there  is  no  duty 
to  pay  resting  on  him,  and  he  may  buy.  The  sale,  in  such  case,  not 
only  extinguishes  the  landlord's  title,  but  also  cuts  off  the  lease.^ 

A  tenant  for  life  cannot  purchase  and  hold  as  against  the  re- 
mainderman, nor  can  he  allow  it  to  be  sold  for  taxes,  and  take  an  as- 
signment from  the  purchaser,  because  it  was  his  duty  to  pay  the  taxes." 
But  it  seems  that  a  widow  may  purchase  where  land  which  is  sold  for 
taxes  was  assessed  before  dower  was  assigned  her  in  it,  as  there  was 
no  duty  resting  on  her  to  pay  before  the  assignment  of  dower." 

A  mortgagor  in  possession,  or  under  a  covenant  to  pay  the  taxes, 
cannot  purchase,^"  and  the  grantee  of  the  mortgagor  is  in  no  better 
condition,  for  he  purchases  only  the  equity  of  redemption,  and  stands 

1  HcMion  V.  Whelan,  27  Cal.  300;  Lacey  v,  Davis,  4  Mich.  162.  The  hitter  caae  it 
explained  in  80  Mich.  118. 

•  Glancy  v.  EUiott,  14  HI.  466. 

'  Douglass  V.  Dangerfield.  10  Ohio,  162;  Chamhers  v.  Wilson,  2  Watts,  496;  Ballance 
«.  Forsjthe  18  How.  26;  Chonteau  v.  Jones,  11  HI.  822 ;  Wilkes  v.  Elliott,  6  Cranch  C.  C. 
411 ;  Hatt  V.  St.  Clair's  Heirs,  6  Ohio,  98 ;  Swift  v.  Agnes,  83  Wis.  228. 

«  Barrett  v.  Welsh,  22  Wis.  176.  *  Blakeley  v.  Bestor,  13  111.  708. 

•  Blackwood  tr.  Van  Vliet,  80  Mich.  118 ;  Coze  tr.  Gibson,  8  Casey,  160. 

^  Bettison  v.  Bndd,  17  Ark.  641 ;  Ferguson  v.  Etter,  21  Ark.  160. 

>  Yarney  v.  Stevens,  22  Maine,  $31 ;  Higgins  v.  Crosby,  40  111.  261 ;  Willard  v.  Blnnt, 
]  1  Ired.  624. 

•  Beason  v,  Yancey,  1  Dev.  Eq.  77. 

>«  Foller  V.  Hodgden,  26  Maine,  243;  Frye  v.  Bank  of  Illinois,  11  IlL  867 ;  Coombs  v. 
Warren,  84  Maine.  89 ;  Fair  v.  Brown,  40  IlL  209. 
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in  the  ehoeB  of  the  mortgagor.  The  land  Ib  primarily  liable  for  the 
tax,^  and  where  there  are  two  mortgages,  and  the  first  mortgage  is 
foreclosed  without  notice  to  the  second  mortgagee,  he  is  entitled  to  re- 
deem, and  the  purchase  at  a  tax  sale  does  not  destroy  that  right.^ 
Where  there  are  two  adjoining  tracts,  one  mortgaged  and  the  other 
not,  it  is  the  duty  of  the  mortgagor  in  listing  to  separate  them  ;  but 
if  he  does  not,  and  the  whole  is  offered  for  sale,  the  mortgagee  may 
pay  the  tax,  and  include  it  in  his  mortgage  debt.^  So  a  person  who 
holds  the  legal  title  as  security  for  a  debt  may  pay  the  tax  and  include 
it  as  money  advanced,  but  he  cannot  purchase  a  tax  certificate  so  as  to- 
entitle  him  to  the  twenty-five  per  cent,  to  be  paid  to  purchasers  when 
the  owner  redeems.'  The  relation  which  he  holds  to  the  owner  doe& 
not  allow  him  to  acquire  the  rights  of  a  purchaser.  But  where  there 
is  a  sale  under  the  foreclosure  of  a  mortgage,  the  purchaser  buying^ 
what  purports  to  be  the  whole  tract,  but  which,  in  fact,  conveys  only 
a  part,  and  takes  possession  of  the  whole  tract,  claiming  it  under  hi& 
purchase,  his  possession  of  the  part  not  conveyed  is  adverse  to  the 
owner,  and  he  may  strengthen  his  title  by  purchasing  a  tax  title.'  So 
a  grantee  in  a  deed  from  one  who  had  no  valid  title,  not  having  ac- 
quired possession,  may  purchase  a  tax  certificate  to  aid  his  title.^ 

A  mortgagee  in  possession,  and  taking  rents  and  profits,  should 
pay  the  taxes,  and  he  may  include  such  payment  as  part  of  his  mort- 
gage debt,  but  he  cannot  purchase  if  he  allows  it  to  be  sold  for  taxes.^ 
Where  the  mortgagor  is  in  possession,  and  covenants  to  pay  taxes,  and 
the  mortgagee  has  by  covenant  the  privilege  of  paying  the  taxes  and 
adding  the  amount  to  the  mortgage  debt,  it  is  said  there  is  no  obliga- 
tion on  the  mortgagee  to  pay  the  taxes ;  he  has  the  privilege  but  not 
the  duty.  Such  a  mortgagee  may  purchase  at  a  tax  sale,  but  the  pur- 
chase does  not  extinguish  the  lien  for  taxes,  and  the  mortgagor  is  en- 
titled to  redeem  from  the  tax  sale ;  it  is  not  a  payment  by  one  legally 
liable  to  pay  which  discharges  the  tax.®  Whether  the  purchase  would 
be  prevented  by  mere  relation  of  mortgagor  and  mortgagee,  where 
the  mortgagee  is  under  no  contract  to  pay  the  taxes,  and  there  is  no 
obligation  to  pay  them  by  reason  of  the  mortgagee  being  in  posses- 
sion and  receiving  the  rents  and  profits,  is  a  matter  which  may  well 
be  doubted.     The  principle  running  through  the  cases  in  this  section 


1  Ayery  v.  Jndd,  21  Wis.  262 ;  Smilh  «.  Lewis,  21  Wis.  860. 

'  Anson  v,  Anson,  20  Iowa,  55.  *  Williams  v.  Hilton,  85  Maine,  647. 

•  Piste  If.  Burnett,  80  Wis.  102.  •  Wright  v.  Sperry,  21  Wis.  881. 

•  Sturdcvant  v.  Mather,  20  Wis.  676. 

■»  Brown  v.  Simmons,  44  N.  H.  475  ;  Moore  v.  Titman,  44  m.  867. 

•  Williams  ».  Townsend,  81  N.  Y.  411, 
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is  that  when  it  is  the  duty  of  the  party  to  pay  the  taxes,  he  cannot 
acquire  a  title  founded  on  his  own  default.^ 

The  agent  of  the  owner,  whose  duty  it  is  to  pay  the  taxes  for  the 
owner,  cannot  purchase,  and  defeat  the  owner's  title.^  So  the  agent 
to  purchase  at  the  sale  cannot  take  a  deed  in  his  own  name,'  nor  hold 
lands  bought  with  the  principal's  money.*  Where,  by  statute,  a 
county  is  allowed  to  purchase  at  tax  sales,  a  deed  to  the  county  and 
another  is  yoid,  for  the  authority  must  be  strictly  pursued.'  A  coun- 
sel or  attorney  employed  and  consulted  as  such,  to  draw  a  deed  or  an 
application  for  an  original  title  for  land,  is  in  the  Une  of  his  profession, 
and  is  precluded  from  buying  in  for  his  own  use  an  outstanding  tax 
title,  or  any  outstanding  title.  The  actual  intention  is  not  material ; 
the  rule  is  one  of  policy  founded  on  the  relation  of  confidence.* 

§  124.  Payment  before  the  Sale. — The  authority  to  sell  land  for 
taxes  is  founded  upon  the  delinquency  in  the  payment  of  the  tax,  and 
although  the  deed  has  been  made,  and  the  proceedings  are  regular  on 
their  face,  they  may  be  attacked  by  showing  that  the  tax  has  been 
paid,  that  there  was  no  delinquency,  and  in  those  States  where  the 
deed  is  made  conclusiye  evidence  of  title,  this  is  usually  excepted.' 

The  payment  is  to  be  made  to  the  oflScer  authorized  by  law  to  re- 
ceive payment  of  taxes,  and  when  payment  is  made  to  the  collector 
before  the  assessment  of  the  land^  it  does  not  prevent  the  subsequent 
collector,  after  the  assess^nent  of  the  land^  from  collecting  the  tax. 
The  first  transaction  was  not  ofiicial,  and  there  was  no  authority  in  the 
oflScer  to  receive  the  taxes.®  So  payment  to  a  coDector  whose  duty  it 
is  to  pay  to  the  treasurer,  is  not  good  when  the  treasurer  is  the  per- 
son authorized  to  receive  the  taxes.*  When  the  payment  is  to  the 
proper  officer,  his  misapplication  of  the  money  paid  does  not  affect  the 
owner,  and  a  sale  of  the  land  would  be  void.^® 

The  payment  must  be  in  money ,^*  and  be  before  the  sale,  but  it 
may  be  at  any  time  before  the  sale,  "  even  after  the  hammer  of  the 
auctioneer  is  uplifted,  and  until  an  actual  hona  fide  bid  is  made."  " 

*  Fiske  V.  Burnett,  80  Wis.  102,  seems  to  hold  that  a  mortgagee  cannot  buy  in  aoy 
event. 

^  Oldham  v.  Jones,  6  B.  Monr.  468 ;  Hazzard  v.  Trego,  86  I'enn.  St.  9 ;  Coze  v,  Wal- 
cott,  27  Penn.  St.  154. 

*  Matthews  v.  Light,  82  Maine,  306.  *'  Barton  v.  Moss,  82  Dl.  60. 

*  Spragne  v.  Coenen,  80  Wis.  209.  '  Smith  v.  Brotherline,  62  Penn.  St.  461. 

■»  Curry  «.  Heriman,  11  IlL  420;  Dougherty  v.  Dickey,  4  Watts  ^  Serg.  146;  Mc- 
JReady  v.  Sexton,  29  Iowa,  866 ;  Little  v.  Herndon,  10  Wall.  26. 

^  Cossart  v.  Spence,  28  Ark.  874.  '  Young  v.  King,  8  R.  L 196. 

^^  Laird  v.  Hester,  24  Penn.  St.  462 ;  4  Watts  &  Serg.  146. 

"  Sawyer  v,  Springfield,  40  Vt.  806 ;  Richards  v,  Stogsdale,  22  Ind.  74. 

"  CoUins  V.  Barclay,  7  Penn.  St.  67 ;  Early  v.  Doe,  16  How.  618. 
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The  payment  may  be  established  by  the  same  evidence  as  any  other 
payment ;  it  is  an  act  in  paisj  and  record  evidence  is  not  essential.^ 
The  mark  Pd,  on  the  books  of  the  treasurer,  opposite  taxes  on  a  par- 
ticular tract,  is  not  evidence  that  the  tax  was  paid  before  the  sale,  and 
does  not  discharge  the  tax,  unless  followed  by  actual  payment,*  nor  is 
it  evidence  that  it  was  paid  by  the  party  in  whose  name  the  land  is 
listed.*  The  only  efEect  of  sux^  evidence  is  by  way  of  estoppel  in 
favor  of  those  actually  misled  by  the  books,  or  who  have  acted  on  the 
faith  of  what  they  contained,  who  could  claim  in  equity  to  be  preju- 
diced thereby,  having  advanced  their  money  or  otherwise  acted  on  the 
faith  of  the  payment.* 

The  owner  has  the  right  to  pay  the  tax  on  his  land,  although  it  is 
not  assessed  in  his  name.*^  A  cotenant,  where  his  undivided  part  has 
been  listed  separately,  has  the  right  to  pay  and  prevent  the  sale  of  the 
whole  tract,*  and  so  a  junior  patentee  has  the  right  to  pay  on  the  in- 
terlock, and  a  sale  of  the  whole  tract  of  the  senior  patentee  is  void  as 
to  the  part  within  the  interlock,  the  tax  on  which  has  been  paid  by  the 
junior  patentee.''  The  payment  must  be  of  the  same  tax  for  which  it 
was  sold.  Where  land  was  sold,  and  bought  by  the  county  commis- 
sioners for  the  tax  and  costs,  and  after  this  the  parties  having  difie]> 
ent  interests  in  it,  had  them  assessed  and  paid  the  taxes,  this  did  not 
affect  the  title  obtained  from  the  county,  though  it  might  entitle  them 
to  a  return  of  their  money,  as  the  county  allowed  its  land  to  be  as- 
sessed to  them.* 

The  payment  by  mistake  on  one  lot,  when  it  was  intended  to  be 
paid  on  another,  does  not  prevent  the  sale  of  the  latter,  nor  does  the 
belief  of  the  party  that  he  was  paying  on  the  lot  sold  entitle  him  to 
relief  in  equity  if  it  was  actually  paid  on  another.*  So,  if  a  person 
pays  the  tax  on  a  tract  not  owned  by  him  or  assessed  to  him,  such 
payment  does  not  prevent  the  sale  of  that  which  he  owns.^®  The  pay- 
ment may  be  by  the  owner,  or  any  one  authorized  to  act  for  him,  or 
whose  action  is  ratified  or  adopted  subsequently,^^  but  payment  by  a 


*  Bennett  v.  Crocker,  8  Greenleaf,  239 ;  Daniels  v,  Burso,  40  111.  807 ;  Hammond  t*. 
Hanin,  21  Mich.  874;  Cook  v.  NoHon,  61  111.  286;  Deen  v.  Wills,  21  Texas,  642. 

«  Amber  w.  Clayton,  28  Iowa,  178.  «  Irwin  v.  Miller,  28  III  401. 

*  28  Iowa,  178.  *  Kinsworthy  v.  Austin,  23  Ark.  876. 

*  Jones  V.  Gibson,  2  Taylor  (N.  C.)  41 ;  People  ex  rel.  Presburff  v.  McEwen,  23  Cal.  64. 
By  statute  the  owner  of  an  uodiyided  part  has  the  right  to  pay  the  taxes  on  his  part  sep- 
arately, though  assessed  jointly. 

f  Hunter  v.  Cochran,  8  Penn.  St.  106.  "  Russell  v.  Wemtz,  24  Penn.  St.  337. 

*  Moss  V,  Mayo,  28  Cal.  421.  ^^  Stephens  v.  Wells,  6  Watts,  325. 
"  Bennett  v.  Hunter,  9  WaU.  826;  Tacey  v.  Irwin,  18  Wall  649. 


§  125.]  DEFENSES  TO  TAX  TITLES.  357 

stranger,  without  request,  gives  the  party  paying  neither  title  to  the 
land,  nor  a  right  of  action  for  the  money  paid.* 

Where  the  statute  provides  for  a  suit  against  the  land  to  enforce 
the  payment  of  the  taxes,  and  there  is  judgment  and  a  decree  of 
sale,*  or  provides  for  proceedings  to  quiet  the  title,  and  there  is  a  de- 
cree in  such  proceedings,  the  decrees  in  such  eases  cannot  be  attacked 
collaterally  by  showing  payment  of  the' tax,' and  even  in  a  proceeding 
to  set  aside  a  foreclosure  of  the  tax  title,  in  absence  of  fraudulent 
collusion,  the  fact  that  the  treasurer  told  the  owner  of  the  land  that 
no  tax  was  assessed  on  the  land,  cannot  avail  him.^  If  land  is 
assessed  for  several  yeai*s  and  sold  for  the  whole  tax  due  during  those 
years,  the  payment  of  the  tax  for  one  of  those  years  avoids  the  sale.' 

§  125.  Redemption  from  Sale. — A  certain  perio<^is  allowed  the 
owner  after  the  sale,  in  which  he  may  redeem,  on  payment  of  the 
tax,  costs  and  interest  thereon.  The  rate  of  interest  is  generally 
high.  "Any  right  which  in  law  or  equity  amounts  to  an  ownership 
in  the  land,  or  any  right  of  entry  upon  it,  to  its  possession  or  enjoy- 
ment, or  any  part  of  it,  which  can  be  deemed  an  estate  in  it,  makes 
the  person  the  owner  so  far  as  it  is  necessary  to  give  him  the  right  to 
redeem."  •  The  trustee  apparently  clothed  with  the  legal  title,  and 
acting  with  the  consent  of  the  cestui  que  trust,  though  the  appoint- 
ment be  in  fact  invalid,  may  redeem  as  a  person  having  charge  of  the 
estate.*^  An  administrator  may  redeem  the  land  of  his  intestate ; '  a 
judgment  creditor  having  a  lien  may  redeem  the  debtor's  land ; '  the 
heir  of  the  mortgagee  may  redeem  the  land  mortgaged ;  *®  a  person 
holding  land  under  a  bond  conditioned  for  a  deed  in  a  limited 
period ;  **  a  married  woman  may  redeem  the  homestead  after  the 
death  of  husband ;  ^  a  person  having  the  power  of  attorney  to  sell  the 
land,"  the  agent  of  minors,**  or  the  person  who  has  bought  the  inter- 
est of  his  debtor  in  land  at  a  sheriff's  sale,*'  may  redeem  the  land ; 


»  Homestead  v.  Valley  R.  R.  Co.  17  Wall.  158. 

'  Cadmns  v.  Jackson,  62  Peon.  St.  296. 

3  Gajlord  v.  Scarff,  6  Clarke  (Iowa),  179;  Wallace  v.  Brown,  22  Ark.  118. 

*  McGaheno.  Carr,  6  Clarke  (Iowa),  831. 

»  Kinsworthy  v.  Mitchell,  21  Ark,  145.  •  Dubois  w.  Hepburn,  10  Peters,  1. 

'  Corbett  v.  Nutt,  10  Wall.  464 ;  s.  o.  18  Oratt  624. 

«  Bowen  v,  WUliams,  84  Miss.  324.  •  Schenck  v.  Peay,  1  Dill.  627. 

^^  Burton  v.  Hintrager,  18  Iowa,  848,  assignee  of  mortgagee ;    Faxon  v.  Wallace,  98 
Mass.  44. 

"  Roger  V.  Rutter,  11  Gray,  410. 

"  Adams  v.  Blake,  19  Iowa,  61 ;  Plumb  v.  Robinson,  13  Ohio,  N.  S.  298. 

"  McCord  V,  Bergantz,  7  Watts,  487.  ^*  Chapia  v.  Curtenius,  16  111.  427. 

«  Shearer  v.  Woodbum,  10  Penn.  St,  511. 
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any  one  having  the  estate,  or  authorized  by  the  owner,  or  any  one 
whose  daty  it  is  to  pay  the  taxes  from  the  relation  he  sustains  to  the 
owner  may  redeem.  A  person  having  no  interest  cannot  redeem,* 
and  a  mere  stranger  has  no  right  to  redeem  without  the  consent  of 
the  owner ;  yet  it  seems,  if  the  payment  is  accepted  and  the  land  re- 
deemed, it  inures  to  the  benefit  of  the  owner,  and  should  the  stranger 
thus  paying  obtain  an  assignment  of  the  title  of  the  purchaser  which 
he  conveys  to  a  third  person,  it  is  not  good  against  the  owner ;  the 
transaction  is  a  redemption  and  passes  no  title.' 

Where  a  tract  has  been  improperly  assessed  in  gross  to  the  several 
owners,  and  sold  aa  such,  one  of  the  owners  may  redeem  hia  part  by 
paying  his  pro  rata  share,  without  reference  to  whether  the  redeemed 
part  was  taxed  at  more  or  less  than  its  true  relative  value,'  and  if 
seated  and  unseated  are  sold  together,  the  owner  may  redeem  the  un- 
seated without  paying  the  taxes  on  the  seated.^  A  cotenant  may 
redeem  the  whole  tract.  He  has  such  an  interest  aa  entitles  him  both 
to  pay  and  redeem,  but  he  must  redeem  the  whole.  By  statute  in 
Iowa,  the  redemption  extends  only  to  the  interest  of  the  party 
redeeming.'  And  so  in  California,  though  the  interests  of  cotenants 
may  be  assessed  jointly,  the  owner  of  an  undivided  portion  may  pay 
on  his  part  and  release  it,  but  if  there  is  judgment  against  the  land, 
and  sale,  he  must  pay  the  whole  tax,  and  the  effect  is  only  to  redeem 
his  own  part.'  Kedemption  is  a  creature  of  statute,  and  that  must  be 
followed.  Although  a  cotenant  cannot  redeem  so  as  to  obtain  the 
title  for  himself  alone,  yet  when  the  land  has  been  sold  and  the 
period  of  redemption  expired,  there  is  nothing  in  the  relation  which 
he  sustains  to  his  cotenants,  to  prevent  his  purchasing  for  himself 
from  the  holder  of  the  tax  title.' 

Time  of  Bedemptton. — The  period  in  which  the  owner  may 
redeem  is  fixed  by  statute.  It  is  usually  a  fixed  period  from  the  day 
of  sale,'  but  sometimes  from  the  time  when  the  owner  first  had  no- 
tice of  sale.  When  there  is  a  limitation  of  the  redemption  to  five 
years  from  the  sale,  and  afterward  to  two  years  from  time  of  actual 
notice,  the  latter  is  construed  as  cumulative  merely.'    In  other  States 


'  Penn  v.  ClemenB,  19  Iowa,  872. 

«  Levick  v.  Brotherline,  74  Penn,  St.  149;  Coxe  v.  Sartwell,  21  Penn.  St.  480;  Orp  •. 
Cunningham,  4  Watts  A  Serg.  294. 

'  Penn  v.  Clemens,  19  Iowa,  872.  *  Dietrick  v.  Mason,  67  Penn.  St.  40. 

^  Jacobs  V.  Porter,  34  Iowa,  841. 

*  Qainn  v.  Kenney,  47  Cal.  147 ;  People  ex  reL  Presburg  v.  McEwen,  28  CaL  54. 
'  Keele  v,  Cunningham,  2  Heisk.  (Tenn.)  288. 

^  McCalmet  v.  Rockland  A  Venango  Coal  A  Oil  Co.  72  Penn.  St  221. 

*  Gladwin  v.  French,  112  Mass.  186. 
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it  is  for  a  fixed  period,  and  until  the  recordation  of  the  tax  deed,  and 
in  Wisconsin  a  deed  is  not  considered  recorded  nnless  it  is  also 
-entered  in  the  index  in  the  mode  prescribed  by  statute.^  So  in  Iowa, 
when  by  statute  the  purchaser  has  only  a  lien  for  the  money  advanced 
and  interest,  until  the  deed  is  executed  which  divests  title  of  the 
•owner,  redemption  within  the  three  years  limited  divests  the  lien  of 
the  purchaser.'  But  although  the  title  does  not  vest  until  the  deed  .is 
recorded,  if  the  purchaser  enters  at  the  end  of  the  three  years  from 
fiale,  the  period  fixed  for  redemption,  and  before  the  deed  is  re- 
<x>rded,  and  takes  the  profits  before  he  is  authorized  to  do  so, 
the  rents  and  profits  thus  received  will  not  make  an  equitable  re- 
demption, and  the  privilege  of  redemption  is  lost  at  the  end  of  the 
three  years.  The  owner  could  not  redeem  directly,  and  he  cannot 
indirectly.' 

After  the  period  of  redemption  has  expired,  there  may  be  a  per- 
missive redemption  by  the  consent  of  the  purchaser,  who  may  waive 
his  rights.*  If  a  treasurer  issues  a  certificate  of  redemption  after  the 
•expiration  of  the.  period,  the  acceptance  by  the  purchaser  of  the 
redemption  money  ratifies  the  issue  of  the  certificate.'  If  the  waiver 
by  the  purchaser  is  conditional,  the  conditions  must  be  strictly  per- 
formed to  entitle  the  owner  to  the  benefit  of  it.'  The  receipt  of  the 
redemption  money  does  not  always  estop  the  party  receiving  it  from 
disserting  his  rights  under  the  tax  sale.  Where  two  persons  each 
claimed  title  to  a  tract  of  land,  and  one  of  them  bought  a  tax  title, 
the  other  redeemed  by  paying  the  money  to  the  treasurer.  The 
receipt  of  this  money  did  not  estop  the  first  party  from  denying  the 
title  of  the  party  redeeming,  as  each  knew  of  the  claims  of  the  other, 
but  if  the  party  redeeming  had  been  induced  to  change  his  condition, 
or  had  acted  on  the  faith  of  the  redemption,  the  holder  of  the  tax 
title  would  have  been  estopped.' 

The  amount  to  be  paid  in  order  to  redeem  is  fixed  by  statute,  and 
includes  the  tax  and  costs,  and  interest  thereon  at  various  rates,  from 
six  per  cent,  to  one  hundred  per  cent.'  The  payment  is  to  be  made 
to  the  officer  designated  by  the  statute,  and  if  none  be  designated,  it 
may  be  made  to  the  owner.    The  tender  of  payment  must  be  absolute 


'  International  Ins.  Go.  v.  Scales,  27  Wis.  640. 

*  Lake  v.  Gray,  86  Iowa,  44.  '  Shengen  v.  Ferry,  87  Iowa,  242. 

^  Cox  V.  Wolcott,  8  Casey,  164.  ^  Byington  v.  Hampton,  18  Iowa,  23. 

*  McCnlloch  V,  Bodge,  6  R.  I.  846.  ^  Terrill  v,  Grimmett,  20  Iowa,  898. 

'  Stewart  v.  Brooks,  28  Mo.  62;  Comstock  v.  Cover,  86  HI.  470;  Famum  v,  Booker,  4 
Kansas,  114;  Milligan  v.  Hintrager,  18  Iowa,  171 ;  Converse  v.  Jennings,  18  Gray,  77; 
Craig  V.  Flanagin,  21  Ark.  819. 
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and  unconditional  to  avail  the  party  offering  to  redeem,  and  it  most 
be  made  in  good  faith.  If  made  with  the  collusive  understanding- 
that  it  is  to  be  refused,  it  has  no  effect  on  the  rights  of  the  parties.^ 

The  misconduct  of  the  officer  to  whom  the  redemption  money  is- 
to  be  paid,  if  it  be  such  as  to  prevent  redemption,  will  extend  the 
period  of  redemption  beyond  that  fixed  by  statute,  but  where  the 
party  paid  the  amount  demanded,  and  a  mistake  was  made,  and  the- 
officer  furnished  a  corrected  statement  to  the  party  redeeming,  who 
sent  an  agent  to 'demand  another  statement  which  was  refused,  this 
was  not  deemed  misconduct  in  the  officer.'  Where  the  party  applied 
to  the  clerk  to  redeem  from  a  sale,  and  there  had  been  a  second 
sale  the  same  year,  the  clerk  gave  the  amount  of  the  second  sale, 
which  was  paid,  and  the  certificate  of  redemption  issued,  the  party 
meanwhile  having  no  knowledge  of  the  first  sale,  this  mistake  entitled 
him  to  redeem  from  the  first  sale  after  the  expiration  of  the  three 
years.'  So  where  there  were  separate  sales  of  the  same  laud  for  dif- 
ferent years,  when  there  should  have  been  but  one  sale,  the  owner 
being  aware  of  but  one  sale,  and  redeeming  from  that,  will  be  allowed 
to  redeem  from  the  others  after  the  three  years,  on  payment  of  tax^ 
interest  and  penalty.*  Non-residence  in  a  State  in  rebellion,  does  not 
extend  the  time,  as  the  party  might  have  had  an  agent  there  during 
the  war.* 

When  the  owner  offers  to  redeem,  it  is  the  duty  of  the  officer  to 
demand  all  the  taxes  due,  and  when  the  treasurer  demanded  taxes, 
penalty  and  costs  up  to  sale  and  gave  a  receipt  for  "  redemption  in 
full,"  but  neglected  to  state  the  taxes  due  after  the  sale,  which  should 
have  been  paid,  his  neglect  will  not  affect  the  party  redeeming,  as  it 
was  his  duty  to  state  correctly  the  amount  necessary  to  redeem.* 
While  he  is  not  to  be  injured  by  the  neglect  of  the  officer,  the 
fault  must  be  that  of  the  officer  exclusively.  The  demand  must  have 
been  for  all  taxes,  and  the  party  must  not  have  led  the  officer  to  be- 
lieve only  a  particular  sale  was  asked  for.''  The  assurance  of  the  clerk 
that  there  is  not  a  tax  against  the  lot,  will  not  affect  an  innocent  pur- 
chaser,' nor  will  a  mere  inquiry  for  back  taxes,  without  inquiry  for 
tax  sales  in  reference  to  a  particular  tract,  extend  the  period  of  re- 


^  Halsey  v.  Blood,  29  Penn.  St.  319;  Woodbury  v,  Shackelford,  19  Wis.  66;  Lerick 
V.  Brotberilne,  12  Podd.  St.  149. 

«  Van  Benthuysen  v.  Sawyer,  36  N.  Y.  160.  «  Noble  v,  BullU,  23  Iowa,  669. 

♦  Shoemaker  v.  Lacey,  88  Iowa,  277.  *  Finley  v.  Brown,  22  Iowa,  638. 

«  Price  V.  Watt,  62  Penn.  St  816;  Budd  v.  Tompkins,  Al  Penn.  St.  869;  67  Penn.. 
St.  40. 

'  Lamb  v.  Irwin,  69  Penn.  St.  436.  ■  Bolinger  v.  Henderson,  28  Iowa,  166. 
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demption.^  There  mnfit  be  a  plain  offer  to  redeem  the  land  by  pay- 
ing all  that  is  due,  on  the  part  of  the  owner,  and  a  failure  of  the 
officer  to  give  the  proper  information,  to  entitle  the  party  to  consid- 
eration founded  on  the  neglect  of  the  officer. 

Where  a  party  pays  taxes  for  the  heirs  of  C,  as  their  agent,  and  he 
afterwards  buys  at  a  tax  sale,  claiming  that  he  was  not  agent,  the  ques- 
tion of  agency  should  be  left  to  the  jury  under  instructions.*  Kogers 
bought  the  land  of  Johnson  at  a  tax  sale.  Johnson,  who  lived  in  an- 
other State,  went  to  see  him  to  pay  the  taxes.  Kogers  claimed  to 
have  bought  for  the  family,  and  signed  a  written  agreement  to  con- 
vey the  title  to  them  on  payment  of  the  taxes  and  costs.  Bogers  ob- 
tained a  tax  deed.  Johnson  was  allowed  to  redeem  from  Kogers 
after  the  period  of  redemption  had  passed.  The  agreement  was  con- 
strued to  be  a  redemption  with  conditions  for  repayment  of  taxes,  and 
Kogers  having  received  from  rents  and  profits  more  than  the  amount 
of  taxes,  action  could  be  maintained  without  repayment." 

Where  no  officer  is  designated,  to  whom  the  redemption  money  is 
to  be  paid,  it  may  be  paid  to  the  owner  or  his  assignee.*  The  person 
having  the  legal  title  is  the  person  to  receive  the  money,  and  where 
the  original  purchaser  at  the  time  of  his  conveyance  was  out  of  pos- 
session, so  that  title  did  not  pass  by  the  conveyance,  the  payment  is 
to  be  made  to  him,  and  not  to  his  assignee."  Where,  by  statute,  the 
owner  is  entitled  to  redeem  by  paying  taxes,  costs,  eight  per  cent,  in- 
terest, and  the  value  of  the  improvements,  and  it  is  the  duty  of  the 
purchaser  to  render  an  account  when  there  is  an  offer  to  redeem,  if 
the  offer  is  made  and  the  purchaser  refuses  to  account,  the  tender  is 
good."  When  the  purchaser  at  the  tax  sale  is  indebted  to  the  owner 
of  the  land  at  the  time,  it  operates  as  an  immediate  redemption,  and 
the  debt  extinguishes  the  purchase  price.'' 

Where  there  is  an  officer  designated  to  receive  the  redemption 
price,  his  certificate  is  evidence  of  the  redemption.®  The  certificate 
in  Kansas,  is  given  by  the  treasurer,  who  enters  it  in  his  sales  b'st, 
and  the  holder  then  presents  it  to  the  county  clerk  for  his  certificate 
and  entry  on  his  duplicate.  If  the  party  fails  to  comply  with  the 
statute,  the  certificate  cannot  be  used  as  evidence  in  favor  of  the 
holder.®    If,  by  mistake,  land  is  marked  "  Kedeeraed  "  on  the  books 

'  Moore  v.  Hamlin,  88  Iowa,  482.  '  Lamb  v.  Irwin,  69  Penn.  St.  436. 

*  Rogers  v.  Johnson,  10  Penn.  St.  224.  *  Bright  v.  Boyd,  1  Story,  478. 

*  Faxon  tr.  Wallace,  98  Mass.  44.  *  Brooks  v.  Hard  wick,  6  La.  Ann.  675. 

^  Gaskins  v.  Blake,  27  Miss.  677. 

«  Taylor  v.  State,  1  A.  K.  Marsh.  816 ;    Huzzard  v.  Trego,  86  Penn.  St.  9 ;    Byington 
V.  Rider,  9  Iowa,  566. 

*  Laws  of  Kansas,  1866,  p.  877. 
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of  the  officer,  and  a  certificate  given  to  that  effect,  when  the  mistake 
is  discovered,  the  land  may  be  sold  and  the  sale  will  be  valid.^ 

A  general  law  for  the  sale  of  delinqaent  lands,  includes  lands  of 
infants,^  but  almost  universally  there  are  provisions  allowing  a  longer 
period  to  infants,  married  women,  and  others  under  disability,  to  re- 
deem.* To  entitle  a  party  to  the  benefit  of  the  longer  period,  he 
must  be  an  infant  at  the  time  of  sale,  and  if  the  party  be  an  adult  at 
the  time  of  sale,  and  die  before  the  expiration  of  the  period  of  re- 
demption, his  heirs,  though  minors,  are  not  entitled  to  the  longer 
period  given  to  minors.^  An  act  allowing  minors  to  redeem  in  three 
years  after  attaining  majority,  by  paying  the  redemption  price  to  the 
person  who  had  paid  the  tax,  does  not  affect  a  previous  statute  allow- 
ing the  minor  to  redeem  in  one  year  by  paying  the  amount  to  the 
<K>llector ;  they  are  merely  cumulative.'^  A  statute  giving  a  longer 
period  to  J^emes  cavertSj  does  not  include  a  widow  whose  husband's 
land  was  sold  in  his  lifetime.  It  applies  to  those  who  owned  the  land 
At  the  time  of  sale,  not  to  those  having  mere  contingent  interests.* 

Where  the  title  of  the  purchaser  fails,  he  has  no  remedy  for 
his  purchase  money.  The  State  does  not  warrant  the  title,  except  so 
far  as  it  may  be  done  by  statute,  and  where  the  statute  allows  the 
auditor  to  refund,  if  the  land  was  not  subject  to  taxation  at  aU,  or 
the  taxes  were  actually  paid,  the  party  is  not  entitled  to  reimburse- 
ment because  his  deed  has  been  rejected  as  evidence  in  an  action  of 
ejectment.'' 

In  foreclosure  proceedings  to  quiet  the  tax-  title,  which  are  equita- 
ble in  their  nature,  if  the  title  is  settled  in  favor  of  the  owner,  and 
iigainst  the  tax  title,  relief  will  be  given  on  condition  that  the  owner 
repay  the  amount  of  taxes  which  have  been  paid,  and  for  which  he 
was  liable  to  the  State,*  and  this  is  done  even  in  a  case  of  constructive 
fraud,  where  the  treasurer  conducting  the  sale  bought  for  another  on 
a  commission.*  Kedemption  is  a  privilege  accorded  to  the  owner 
upon  conditions,  generally  upon  payment  of  taxes,  costs  of  sale  and 
interest  on  this  sum,  at  the  usual  rates,  but  in  many  of  the  States, 
the  rate  of  interest  or  penalty  is  very  high,  twenty-five,  thirty,  fifty 
and  even  one  hundred  per  cent,  are  the  rates  fixed,  but  such  laws  are 


1  StaU  V,  Commissioners,  18  Wis.  409.  <  Hood  v.  Mathias,  2  A.  K.  Marsh.  658. 

»  Smith  V,  Macon,  20  Ark  17 ;  Dayton  v.  Relf,  84  Wis.  86 ;  Jacobs  v.  Porter,  84  Iowa, 
341 ;  Lynde  v.  Brndie,  68  Penn.  St  206. 

•  McCormack  v,  Rassell,  1  Caaey  (26  Penn.  St.)  185 ;   Burton  v,  Hintrager,  18  Iowa> 
348. 

•  Halloway  v.  Clark,  27  HI.  488.  «  Finch  v.  Brown,  8  Gilman,  488. 

'  Rice  V.  Auditor  General,  80  Mich.  12.  •  Stewart  v,  Corbin,  88  Iowa,  671. 

•  Everett  v.  Bebee,  87  Iowa,  462. 
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considered  valid,  on  the  principle  that  permiflsion  to  redeem  is  the 
grant  of  a  privilege.^ 

§  126.  When  the  Belief  is  in  equity. — The  principle  that  courts 
of  equity  do  not  give  relief  when  there  there  is  a  plain  and  adequate 
remedy  at  law  applies  as  well  to  tax  cases  as  others.  Where  the  in- 
jury complained  of  arises  from  erroneous  action  of  the  tax  officers, 
the  statutes  usually  provide  a  remedy  for  the  correction  of  such  errors 
by  appeal  to  some  statutory  tribunal,  and  when  none  is  provided, 
then  the  remedy  is  by  certhrari  to  review  the  proceedings  in  some 
court  of  general  jurisdiction.  If  the  matter  complained  of  is  such 
as  to  render  the  action  of  the  tax  officer  illegal  and  void,  then  he  is  a 
trespasser,  and  there  is  a  complete  remedy  at  law.  When  the  officer 
is  about  to  sell  real  or  personal  property  for  the  non-payment  of  a  tax, 
courts  of  equity  will  not  restrain  his  action  on  the  ground  that  the 
tax  is  illegal  and  void,  whether  the  illegality  results  from  the  fact 
that  the  person  or  his  property  is  not  liable  to  tax,  or  for  any  defect 
in  the  tax  proceedings  appearing  on  their  face.  If  the  property 
levied  on  is  personal,  the  remedy  \A  trespass,  if  real  estate,  the  defense 
is  complete  in  ejectment.  He  who  invokes  the  aid  of  equity  to  pre- 
vent the  sale  of  property  for  a  tax,  must  bring  himself  under  some 
acknowledged  head  of  equity  jurisprudence,  as  fraud,  or  that  the 
enforcement  of  the  tax  would  lead  to  a  multiplicity  of  suits,  produce 
irreparable  injury,  or  throw  a  doud  upon  the  tjtle  of  the  party  com- 
plaining.' lie  same  principle  applies  where  the  wrong  complained 
of  consists  in  erroneous  or  irregular  action  of  the  tax  officers,  for 
which  a  remedy  is  usually  provided  at  law.'  An  exception,  however, 
occurs  in  Iowa  where  illegality  of  the  tax  is  considered  a  sufficient 
ground  for  enjoining  a  sale  to  enforce  its  payment.*  It  is  believed  that 

I  MUligan  v.  Hintrager,  18  Iowa,  171 ;  Craig  v.  Flanagin,  21  Ark.  819 ;  Stephens  v. 
Holmes,  26  Ark.  48. 

'  Dows  V,  Chicaffo,  11  Wall  108;  Hannewinkle  v,  Georgetown,  16  Wall.  647 ;  Scott 
V.  Onderdonk,  14  N.  T.  9 ;  Susquehanna  Bk.  v.  Supervisors  of  Broome  Co.  26  N.  Y. 
812;  Western  R.  R.  Co.  v.  Nelan,  48  N.  Y.  618 ;  Cook  Co.  v.  Chicago,  Burlington  A 
Qnincy  R.  R.  Co.  36  III  466;  McPike  v.  Pen,  48  Mo.  626 ;  Dean  tr.  Todd,  23  Mo.  90; 
Green  v.  Momford,  5  R.  L  472,  a  well  considered  case ;  Dowd  v.  Hartford,  25  Conn.  232 ; 
Sheldon  v.  School  District,  26  Conn,  224;  Henry  t>.  Gregory,  29  Mich.  68;  Youngblood 
i;.  Sexton,  12  Alb.  Law  Jour.  266  ;  Rockingham  Savings  Bk.  v.  Portsmouth,  62  N.  H.  17 ; 
Sainngs  Soc.  v.  Austin,  46  Cal.  416  ;  Gunning  t>.  Stockbrid^e,  38  Wis.  605.  Where  the 
collector  gave  no  bond,  and  is  insolvent,  the  remedy  at  law  is  inadequate.  Richardson  v. 
Scott,  47  Miss.  236;  State  Railroad  Tax  Cases,  2  Otto,  676 ;  Statement  of  the  doctrine 
by  Miller,  Id,  618-616;  Alabama  Gold  Life  Ins.  Co,  v.  Lott,  3  Cent  Law  Jour,  643 ; 
Challis  «.  Atchison,  16  Kansas,  49;  Kirtland  v.  Hotchkiss,  42  Conn.  426 ;  Chicago  <fe  N. 
W.  R.  R.  Co.  V.  Borough  of  Fort  Howard,  21  Wis.  44;  Clarke  v,  Gany,  21  Minn,  387. 

'  Macklot  v:  Davenport,  17  Iowa,  879  ;  Hughes  v,  Kline,  30  Penn.  St.  227  ;  Mills  v. 
Johnson,  17  Wis.  284;  Kansas  v,  Russell,  8  Kansas,  668;  Mills  v.  Board  of  Equalization, 
1  Cine.  (Ohio),  666 ;  King  v,  Gwynn,  14  Fla,  82 ;  48  N.  Y.  613  ;  26  N.  Y.  312. 

*  Rood  V,  Bd.  of  Supervisors  of  Mitchell  Co.  39  Iowa,  444. 
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with  this  exception  no  case  can  be  found  in  opposition  to  the  doctrine 
as  stated.  There  are  many  cases  in  which  equity  has  taken  jurisdic- 
tion, where  the  question  has  not  been  distinctly  raised,^  and  many 
cases  in  reference  to  municipal  taxes,  where  equity  restrains  the  sale, 
but  in  the  latter  class  of  cases  the  ground  on  which  equity  interferes, 
cannot  apply  to  State  taxation.  It  interferes  because  subordinate  tri- 
bunals have  levied  a  tax  in  excess  of  the  authority  vested  in  them. 
Such  cases  will  be  considered  hereafter.*  Where  the  sale  of  real 
estate  for  a  tax,  or  the  execution  of  the  deed,  would  create  a  doud  on 
the  title  of  the  owner,  equity  will  relieve,  by  restraining  the  sale,  the 
execution  of  the  deed,  certificate  of  sale  or  any  act  that  wiU  create  the 
cloud.  Before  statutes  making  deeds  prima  fade  evidence  of  title 
were  enacted,  it  being  necessary  to  establish  every  step  in  the  tax  pro- 
ceedings, defects  in  such  proceedings  did  not  affect  the  title ;  but 
when  the  deed  is  either  prima  facie  or  conclusive  evidence  of  title, 
and  is  to  be  attacked  by  evidence  aliunde^  the  owner  is  not  compelled 
to  hazard  the  loss  of  his  evidence  as  to  the  defect,  but  may  have  the 
question  determined  at  once.'  In  such  case,  upon  the  production  of 
the  conveyance,  the  party  is  entitled  to  possession  of  the  premises, 
and  the  owner  to  repel  his  claim  would  be  obliged  to  prove  the  defect 
relied  upon  by  evidence  aliunde.  In  the  case  cited  the  deed  was 
about  to  be  executed  for  land  sold  for  a  local  assessment,  when  there 
had  in  fact  been  no  assessment.  So  when  a  notice  is  the  basis  of 
proceedings  to  levy  a  railroad  tax  on  lands,  and  no  notice  is  given,  the 
deed  being  prima  facie  evidence  of  title,  the  sale  wiU  be  restrained.* 
In  any  case  where  the  proceedings  are  regular  on  their  face,  and  the 
defect  is  not  apparent  from  the  record,  equity  will  relieve  by  restrain- 
ing the  sale,  or  execution  of  the  deed,  or  certificate  of  sale,  or  cancel- 
ing them  after  they  are  issued.*^ 

Where  the  deed  is  not  prim^  facie  evidence  of  title,  but  only  of 
the  regularity  of  the  proceedings  had  for  the  sale,  and  the  defect  is 
*one  not  connected  with  the  sale,  as  that  the  premises  which  were  un- 
occupied had  been  assessed  to  one  not  the  owner,  equity  will  not  in- 
terfere to  remove  the  lien  of  the  assessment  as  a  doud  on  the  title. 
If  an  attempt  were  made  to  enforce  such  lien,  it  would  appear  that 


'  As  in  YirgiDia,  bnt  in  Eyre  v.  Jacot,  14  Gratt.  424,  the  juriscliction  is  doubted. 
"  Pwt,  §  143.  *  Scott  ».  Onderdonk,  14  N.  Y.  9. 

*  McPike  V.  Pen,  61  Mo.  63. 

*  Dean  t»,  Mattison,  9  Wis.  402 ;  MUwaukee  Iron  Co.  v.  Hubbard,  29  Wis.  51 ;  Lyon 
V,  Hunt,  11  Ala.  295 ;  Polk  v.  Rose,  25  Md.  153  ;  Siegel  «.  Supervisors,  26  Wis.  70 ;  John- 
son  V.  Hahn,  4  Neb.  139 ;  overruling  2  Neb  377  ;  Kimball  v.  Ballard,  19  Wis.  684  ;  Mo- 
bile A  Girard  K.  R.  Co.  x\  Peebles,  47  Ala.  317. 
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the  assessment  was  made  to  one  who  was  neither  occupant  nor  owner, 
and  this  defect  wonld  defeat  the  lien.  Such  a  defect  is  not  covered 
by  a  deed  which  is  made  prima  facie  evidence  only  as  to  the  pro- 
ceedings connected  with  the  sale/  To  give  jurisdiction  the  proceed- 
ings must  be  regular  upon  their  face,  but  rendered  invalid  by  some 
defect  dehors  the  record,  which  must  be  used  by  the  party  claiming 
under  the  tax  proceedings  to  establish  his  title. 

Equity  always  relieves  against  fraud,  whether  it  be  actual  or  con- 
structive. The  large  class  of  cases  noticed  in  §  128  are  instances  in 
which  relief  will  be  given  in  equity,  such  as  representations  which 
prevent  a  fair  sale  of  the  land,'  combinations  to  prevent  bidding,  or 
where  the  relations  of  the  parties  are  such  as  to  make  it  inequitable 
that  the  person  claiming  under  the  tax  title  should  be  the  purchaser. 
When  the  party  is  fraudulently  assessed,  with  a  view  to  impose  on 
him  more  than  his  proportion  of  the  tax,  equity  relieves  against  a 
sale.'  These  cases  arose  under  the  act  of  1859,  imposing  a  penalty  of 
thirty  per  cent,  for  delinquency.  It  was  applied  to  cases  arising  be- 
fore 1859  by  the  assessors.  The  naked  charge  that  non-residents  are 
charged  higher  than  residents  will  not  bring  the  case  within  the  rule.^ 

Under  a  statute  allowing  parties  in  a  street  assessment  to  do  the 
work  in  front  of  their  lots,  the  street  commissioners  so  conducted 
their  operations,  and  so  arranged  the  times  of  giving  notice  to  the 
owners  that  it  was  impossible  for  them  to  do  the  work,  their  acts 
being  done  in  pursuance  of  a  conspiracy  between  the  street  commis- 
sioners and  the  contractors  for  the  work.  Equity  declared  the  certifi- 
cates of  sale  of  the  lots  for  the  local  assessment  void,  and  the  whole 
proceeding  a  nullity,  and  enjoined  the  execution  of  the  deed.^  In  a 
State  where  the  party  has  the  privilege  of  redeeming  after  the  period 
fixed  by  law,  if  he  tenders  the  requisite  amount  before  the  execution 
of  the  deed,  the  period  of  redemption  expired  on  Saturday,  the  owner 
saw  the  clerk  of  the  board  of  supervisors,  whose  duty  it  was 
to  execute  the  deed,  on  Sunday,  who  promised  him  that  he  would, 
not  open  his  office  until  eight  A.  M.  on  Monday,  and  then  he  would 
allow  him  to  redeem.  After  this  promise  he  opened  his  office  at  six 
A.  M.  on  Monday,  and  executed  the  deed  before  the  owner  arrived. 
The  transaction  was  considered  fraudulent,  and  the  fraud  such  as  to 
avoid  the  deed,  either  in  equity  or  in  an  action  of  ejectment.'    After 

^  Marsh  v.  City  of  Brooklyn,  69  N.  Y.  280. 

'  Slater  v.  MazweU,  6  Wall.  276 ;   Gage  v.  Graham,  57  HI.  144 ;    First  Nat.  Bank  of 
SbawDeetown  v.  Cook  et  al,  77  111.  622. ' 

'  Smith  V.  Humphrey,  20  Mich.  398;  Merrill  v.  Hamphrey,  24  Mich.  170. 

*  Pillahury  v.  Auditor  General,  26  Micb.  245. 

*  Foote  v.  Milwaukee,  18  Wise.  270.  •  Mather  v.  Hutchinaon,  26  Wiac.  27. 
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the  expiration  of  the  period  of  redemption,  it  was  a  a  race  of  diligence 
between  the  owner  and  purchaser,  and  the  conduct  of  the  officer 
should  have  been  such  as  not  to  interfere  in  the  race.  A  bill  aUeging^ 
that  the  taxes  on  the  land  about  to  be  sold  have  been  paid,  and  that  it 
was  fraudulently  returned  delinquent,  will  entitle  the  partj  to  the  aid 
of  a  court  of  equity.^ 

Equity  will  cancel  deeds  for  land  sold  for  taxes  where  they  have 
been  fraudulently  obtained,  whether  the  fraud  be  actual  or  construc- 
tive, and  direct  a  reconveyance  of  the  title ; '  but  where  the  assess- 
ment was  valid  and  the  tax  due,  although  the  sale  was  made  on  a 
warrant  that  was  void,  reconveyance  will  not  be  directed.  The  object 
of  the  law  has  been  accomplished,  though  irregularly,  and  the  owner 
has  not  been  injured  by  the  defect  in  the  proceedings.'  And  sO" 
where  the  defense  to  a  street  assessment  is  that  it  was  illegal,  or  that 
the  lien  has  been  lost  by  delay  or  irregularity,  there  is  no  remedy  in 
equity,  the  remedy  at  law  is  plain.* 

Equity  will  not  supply  defects  in  a  tax  title.  The  proceedings 
are  stricti  juris^  and  the  title  is  purely  technical,  not  meritorious. 
Valuable  tracts  of  land  are  often  bought  for  a  pittance.  Where  the 
tax  deed  is  without  a  seal,  or  it  recites  that  the  land  has  been  sold 
in  bulk,  when  in  reality  it  has  been  sold  in  parcels,  equity  will  not 
compel  a  new  deed  with  a  seal,  or  a  new  deed  showing  a  sale  in 
parcels,*  but  will  leave  the  parties  to  their  legal  remedies.  But  where 
a  court  of  equity  gives  relief  in  tax  cases,  as  in  all  others,  it  may  im- 
pose the  terms  on  which  it  will  be  granted — as  where  part  of  the 
taxes  is  legal  and  part  illegal,  it  will  require  the  legal  to  be  paid  as 
a  condition  of  granting  relief ;  •  or  where  it  cancels  a  deed,  it  will  re- 
quire the  payment  to  the  purchaser  of  the  amount  of  taxes,  costs  and 
interest  which  have  been  paid  by  him. 

If  the  injury  resulting  from  the  enforcement  of  the  tax  would 
be  irreparable,  and  the  damages  in  an  action  at  law  would  not  fully 
^compensate  the  party  for  the  injury  sustained  by  the  sale,  a  court  of 
equity  will  enjoin  the  sale.  A  leading  case  on  the  subject  was  that 
of  a  tax  imposed  by  the  State  of  Maryland  on  the  Bank  of  the 
United  States,  which  was  about  to  be  enforced  by  a  levy  and  sale  of 


1  Shell  tf.  Martin,  19  Ark.  189.  *  Tancey  v.  Hopkins,  1  Mnnf.  419. 

3  Adams  v.  Castle,  80  Conn.  404 ;  Arnold  v.  Middleton,  89  Conn.  401. 

«  Whiting  V.  Mayer,  106  Mass.  89. 

'  Altes  V,  Henckler,  86  lU.  266 ;  Harper  v.  Sexton,  22  Iowa,  442 ;  McReady  v.  Sexton, 
29  Iowa,  866. 

«  Bond  V,  Kecosha,  17  Wise.  284  ;  Whittaker  v.  Janesville,  88  Wise.  77;  Tallahassee 
Manuf.  Co.  ti.  Spegener,  49  Ala.  262 ;  Cheney  v,  Jones,  14  Jla.  687 ;  Everett  v.  Bebee,  87 
Iowa,  462;  Clement  v,  Everest,  29  Mich.  19;  Kimball  v.  Ballard,  19  Wisa  684. 


§  126.]  DEFENSES  TO  TAX  TITLES.  367 

the  effects  of  the  bank.  The  tax  was  an  annnal  tax  of  $50,000  on 
each  office  of  discount  and  deposit.  The  enforcement  of  such  a  tax 
wonld  have  destroyed  the  franchise  of  the  bank.^  And  so  where  the 
property  has  a  peculiar  value  to  the  owner,  irrespective  of  its  market 
value,  the  sale  will  be  enjoined.' 

Multiplidty  of  suits  is  another  ground  of  equitable  jurisdiction. 
Where  each  of  the  parties  is  entitled  to  come  into  equity  for  relief 
from  the  same  act,  they  have  been  entertained  to  prevent  a  great 
number  of  suits  relating  to  the  same  act  complained  of,'  but  where 
each  of  the  parties  has  a  remedy  at  law,  the  fact  that  a  large  number 
of  them  are  interested  in  the  same  question  does  not  give  jurisdiction. 
Where  a  tax  for  liquor  license  is  deemed  ill^al,  all  affected  by  it  can- 
not file  a  bill  to  restrain  its  collection,  but  each  has  his  remedy  at 
law.^  So  where  a  street  assessment,  claimed  to  be  illegal,  is  about 
to  be  enforced  by  the  sale  of  personal  property  under  a  warrant,  all 
the  lot  owners  affected  and  interested  in  the  same  question  are  not 
entitled  to  an  injunction  to  restrain  the  sale  of  their  property." 

Although  equity  gives  relief  to  remove  a  cloud  upon  title  created 
by  tax  proceedings,  or  to  prevent  acts  which  will  create  a  cloud,  yet 
in  the  latter  case  it  must  appear  that  there  is  a  determination  on  the 
part  of  the  tax  officers,  or  the  authorities  imposing  the  tax,  to  do  the 
acts  which  will  create  the  cloud ;  it  is  not  sufficient  that  they  may  be 
done. 

A  village  charter  made  assessments  a  lien  upon  the  premises  for 
non-payment,  and  the  land  was  liable  to  be  sold  for  a  term,  the  owner 
was  given  one  year  in  which  to  redeem,  and  the  purchaser  was  not 
entitled  to  a  lease  until  he  had  given  at  least  sixty  days'  notice.  The 
lease  was  made  presumptive  evidence  that  the  assessments  were  le- 
gally imposed,  and  the  proceedings  and  sales  regular.  Under  these 
provisions  it  was  held  that  a  party  who  in  his  bill  or  complaint  does 
not  allege  the  time  when  the  sale  took  place,  that  a  certificate  of  sale 
was  given,  that  the  year  for  redemption  had  expired,  that  the  sixty  • 
days'  notice  had  been  given,  that  the  purchaser  claimed  under  the 
lease,  or  that  the  trustees  designed  or  threatened  to  execute  the  lease, 
is  not  entitled  to  relief,  although  he  alleges  that  the  sale  was  illegal 
by  reason  of  defects  in  the  assessment.  The  lease  does  not  affect 
the  party  until  executed.    It  should  appear  that  there  was  an  inten- 


I  Osborne  v.  Bank  of  U.  S.  9  Wheat.  378;   McBride  v.  Chicago,  22  lU.  674;  White 
Sulphur  Springs  v.  HoUy,  4  W.  Va.  697. 

*  Henry  v.  Gregory,  29  Mich.  68.  *  Scovill  v,  Lansing,  17  Mich.  487. 
tCottlson  V.  Harris,  43  Miss.  728;  Yonngblood  v.  Sexton,  12  Alb.  Law  Jour.  266. 

*  Bowd  V.  Hartford,  26  Conn.  232 ;  Barnes  v.  Beloit,  19  Wise.  98. 
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tion  to  execute  one  ;  the  court  cannot  relieve  against  danger  merely 
speculative.^ 

A  person  owning  land  in  two  adjoining  towns,  assessed  in  both, 
may  cause  the  collectors  of  the  towns,  each  of  whom  has  a  warrant 
for  the  amount  of  the  tax,  to  interplead  in  equity.  It  is  sufficient  if 
it  appears  that  his  property  is  in  danger  of  being  sacrificed  by  their 
conflicting  claims.' 

Where  the  statute  prohibits  an  injunction  to  prevent  the  sale  of 
land  for  taxes  unless  the  bill  alleges  that  all  taxes  assessed  have  been 
paid,  a  bill  containing  such  allegation  is  sufficient  to  prevent  the  sale 
even  of  personal  property.* 

§  127.  Other  Bemsdies. — In  a  former  part  of  this  treatise,  we 
have  considered  the  limitations  on  the  taxing  power  where  the  pur- 
pose was  a  private  and  not  a  public  one,*  where  a  tax  was  imposed  on 
a  locality  which  ought  to  have  been  placed  on  the  State  at  large,' 
where  a  tax  was  imposed  on  property  beyond  the  jurisdiction  of  the 
State  by  reason  of  its  sittis*  or  that  of  its  owner.  In  each  of  these 
cases  the  tax  was  illegal  and  void.  4'^d  so  where  the  tax  imposed 
is  in  conflict  with  the  fundamental  law  of  the  State,'  or  of  the 
United  States,^  it  is  illegal  and  void,  and  aU  who  aid  or  assist  in 
the  enforcement  of  such  a  tax  arc  trespassers,  and  are  liable  in  dam- 
ages to  the  tax-payer  whose  property  is  seized  for  the  tax.  So  in 
the  assessment  of  the  tax,  although  it  may  be  one  which  is  not  liable 
to  any  of  the  foregoing  objections,  and  is  a  legal  tax  in  the  abstract, 
but  the  assessors  have  no  jurisdiction  of  the  person  or  property  as- 
aessed,  or  they  have  no  authority  to  assess  the  tax.  Where  the 
defect  is  one  which  goes  to  theij*  jurisdiction  to  assess,  the  tax  is 
illegal,  and  the  assessors  are  liable  to  the  tax-payer;*  and  if  this 
defect  is  one  apparent  on  the  face  of  the  tax  proceedings,  such  as  the 
precept  to  collect,  the  collector  will  be  a'  trespasser  also,  but  he  is 
protected  if  it  is  regular  on  its  face.^*  The  remedy  for  errors  in  the 
tax  proceedings,  such  as  valuation  of  the  property,  or  any  other  errors 
which  are  not  jurisdictional,  is  by  appeal  to  the  special  tribunal  au- 
thorized by  statute  to  correct  such  errors,  or  certiorari  to  some  court 
of  general  jurisdiction.^^ 

Even  where  the  tax  is  illegal  and  void,  there  is  no  remedy  against 
the  State,  unless  some  mode  of  redress  has  been  provided  by  statute, 


'  Sanders  v.  Village  of  Tonkers,  63  N.  Y.  489,  and  oases  cited. 
«  Dorn  V.  Fox,  61  N.  Y.  264.  »  Lewis  v.  Spencer,  1  W.  Va.  689. 

♦Ch.  2.  »Ch.8.  •Ch.4.  '  Ch.  6.  •  Ch.  6  and  7. 

•  Ch.  18,  §  108.  »o  Ch.  14,  §  101  *»  Ch.  18,  §  108.  * 


§  127,]  DEFENSES  TO  TAX  TITLES.  369 

for  the  State  cannot  be  sued  except  bj  its  conflent.  But  as  to  counties 
and  mnnicipal  corporations  which  have  received  a  tax  that  is  after- 
ward decided  to  be  illegal,  and  whicJi  has  not  been  paid  voluntarily, 
they  are  said  to  be  liable,  as  for  money  had  and  received  to  the  use 
of  the  tax-payer.  This  branch  of  the  subject  will  be  considered  more 
fully  hereafter.^ 

If  any  of  the  tax  officers  fail  to  perform  their  duties  which  are 
ministerial,  they  will  be  compelled  by  mamda/mus  to  act;  but  if  the 
act  to  be  done  is  one  that  requires  discretion  and  judgment,  they  will 
not  be  directed  how  to  act.  If  the  deed  executed  to  the  purchaser 
is  defective,  the  officer  will  be  compelled  to  execute  a  new  deed  free 
from  defects.'  So  if  the  proper  officer  refuses  to  allow  the  owner  to 
redeem,  or  to  issue  the  proper  certificate  of  redemption,  he  will  be 
compelled  to  act  by  mandamvs?  But  assessors  will  not  be  compelled 
to  make  affidavit  to  the  assessment  roll  in  the  form  prescribed  by 
statute  when  they  cannot  do  so  truthfully.^ 

When  a  part  of  the  tax  is  illegal  and  void,  and  a  part  legal,  and 
they  can  be  separated,  in  an  action  against  the  tax-payer,*  defense  may 
be  made  as  to  that  part  which  is  illegal,  and  a  recovery  may  be  had 
for  the  part  which  is  legal.' 


'  Pogt,  Ch.  21,  §  142.  «  McCready  v.  Sexton,  29  Iowa,  866. 

'  Faxon  v.  Wallace,  101  Mass.  444 ;   Farrar  v.  Hanghey,  5  Eanaas,  625 ;    Finch  v. 
Brown,  8  Gilman,  480;  State  v,  McAollffe,  48  Mo.  112. 

♦  People  V.  Fowler,  66  N.  Y.  262.  »  Dogan  v.  Griffin,  61  Miss.  782. 
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OHAPTEE  XIX. 


MUNICIPAL  TAXATION. 


It  is  proposed,  on  this  branch  of  the  subject,  to  treat  of  taxation 
by  all  the  subdivisions  of  the  State,  whether  they  be  cities,  counties, 
townships,  or  towns,  as  they  are  called  in  some  of  the  States,  school 
districts,  or  special  districts  created  for  a  local  purpose,  as  levees,  or 
other  matters  of  local  benefit  to  the  particular  district. 

§  128.  The  Source  of  their  Power  and  its  Limits. — In  the  State 
alone  inheres  the  power  of  tazatioQ.     The  political  subdivisions  of 
the  State,  made  for  the  purpose  of  more  eflSdently  administering  the 
ajlairs  of  State,  have  no  such  inherent  power ;  they  have  such  power 
only  as  is  delegated  to  them.^    The  nature  of  all  of  these  subdivisions 
of  the  State  is  the  same ;  whether  it  be  the  city  with  its  million  of 
inhabitants,  or  the  school  district  in  a  remote  part  of  the  State,  with 
a  few  hundred  inhabitants,  all  its  powers  are  derivative ;  it  has  such 
powers  as  are  delegated  by  the  legislature,  and  no  more.     To  ascer- 
tain these  powers,  we  must  look  to  the  statute  delegating  the  powers. 
This  is  to  be  the  guide  to  direct  us ;  this  is  our  chart  in  discussing 
municipal  powers,  and  this  makes  the  distinctive  difference  in  the  dis- 
cussion of  questions  as  to  the  power  of  taxation  as  applied  to  States 
and  municipal  corporations.     The  Constitution  of  a  State  is  not  the 
source  of  the  power  of  the  legislature  to  tax.     It  is  merely  a  limita- 
tion on  a  power  inherent  in  the  legislature.     But  the  charter  of  a 
municipal  corporation,  the  statute  defining  is  powers,  is  the  source  of 
its  power  to  tax.    It  has  such  power  on  the  subject  as  the  statute 
gives,  and  no  more.     The  purpose  of  the  local  tax  is  local  benefit. 
The  local  government  can  administer  the  a&irs  of  its  locality  more 
advantageously  than  can  be  done  by  the  State,  and  therefore  the 
power  to  tax  is  given  for  the  purposes  of  such  local  government. 


'  Anie^  §  27,  and  cases  cited ;  §  20,  and  cases  cited;  Stetson  r.  Kempton,  13  Mass. 
272 ;  Daily  v.  Swope,  47  Miss.  867 ;  Langhorne  v.  Scott,  20  Gratt.  661.  Bd.  of  Comm'rs 
of  Laramie  v.  Bd.  of  Comm'rs  of  Co.  of  Albany,  13  Albany  Law  Jour.  229,  Oct.  Term, 
1878,  Sup.  Ct.  U.  S. ;  s.  o.  2  Olto,  807,  contains  a  yery  full  and  able  discussion  of  the 
powers  of  municipal  corporations,  and  cites  many  authorities.  Thomson  v.  Lee  Co.  8 
Waa  830 ;  Rogers  v.  Burlington,  3  WaU.  668,  668. 
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This  power  must  be  plain  and  express ;  ^  it  cannot  be  gained  bj  pro- 
scription, no  length  of  time  justifies  it,  it  originates  in  the  legislatiye 
will,  declared  by  express  statute,'  and  it  must  appear  in  the  statute  bj 
express  words  or  necessary  implication.*  When  the  charter  confers 
power  to  tax  all  real  and  personal  estate,  it  cannot  impose  an  income  tax/ 
The  power  to  levy  a  tax  to  light  streets  does  not  give  the  power  to  add 
to  the  expense  of  the  improvement  a  percentage  for  the  collection  of 
the  tax,^  nor  does  the  power  to  levy  a  tax  for  any  purpose,  authorize 
the  imposition  of  a  tax  for  the  percentage  for  collection,  unless  it  be 
given  by  express  words/  The  power  to  tax  all  property  in  the  county, 
at  a  rate  not  exceeding  twenty  cents  on  the  value  of  one  hundred 
dollars,  does  not  confer  the  power  to  tax  the  gross  sales  of  merchan. 
dise/  The  power  to  regulate  and  improve  the  streets,  alleys  and  side- 
walks, does  not  include  power  to  levy  local  assessments  to  pay  for 
such  improvements.  The  powers  to  levy  general  taxes  and  to  levy 
local  assessments  are  separate  and  distinct  powers/  The  power  to  im- 
pose taxes  cannot  be  deduced  from  what  is  called  the  general  welfare 
clause  in  the  charter  of  a  city,*  such  as  ^^  the  power  to  make  all  such 
rules,  by-laws  and  regulations  respecting  the  police  of  said  city,  as 
shall  appear  to  them  requisite  and  necessary  for  the  security,  welfare 
and  convenience  of  the  city,  and  the  preservation  of  health,  peace, 
order  and  good  government  within  the  same."  This  clause  did  not 
confer  the  power  to  tax  liquor  dealers  by  a  license  tax.^  "Sot  does  the 
power  to  "  promote  the  peace,  good  order,  benefit  and  advantage  of 
the  corporation,  and  to  assess  sicoh  taxes  as  are  necessary  for  carrying 
the  saane  into  effect^^  authorize  the  corporation  to  assess  a  tax  in  aid 
of  a  railroad  to  be  run  near  the  town.  There  must  be  a  special  power 
for  such  special  tax  to  aid  in  an  object  not  within  the  general  purposes 
of  such  local  govemment.^^  The  power  to  tax  must  be  express.  Mu- 
nicipal corporations  have  no  implied  powers  of  taxation ;  they  have 
only  such  as  are  granted.^    The  power  ^^  to  levy  and  collect  taxes,  not 


*  Caldwell  v.  JuBtices,  4  Jones  £q.  323;  Washiogton  Ayenae,  69  Penn.  St.  852; 
Philadelphia  v.  Flanagen,  49  Penn.  St.  21 ;  Ajshville  tr.  Means,  7  Ired.  406 ;  Mays  v.  Cin- 
cinnati, 1  Ohio,  N.  S.  268. 

*  Ham  V.  Sawyer,  38  Maine,  87. 

*  Howell  tf.  City  of  Bnffalo,  16  N.  Y.  612 ;  Bennett  «.  City  of  Buffalo,  17  N.  T.  383 ; 
State  V.  Jersey  City,  2  Dutch.  44. 

^  Mayor  of  Savannah  v,  Hartridge,  8  Ga.  23. 

*  Jones  tr.  Cincinnati,  18  Ohio,  N.  S.  818.  ■ 

*  Bucknall  v.  Story,  36  Cal.  67 ;  People  v.  Todd,  23  Cal.  181. 

^  Lot  V.  Ross,  38  Ala.  166.  «  Fairfield  «.  Batcliffe,  20  Iowa,  396. 

*  Ashyille  v.  Means,  7  Ired.  406.  ^^  EzparU  Bnrnett,  80  AUk  461. 
1'  McDermot  V.  Kennedy,  Brightly  (Penn.)  332. 

'*  State  V.  Shortridge,  56  Mo.  1 26. 
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exceeding  one  per  cent.,  on  all  property  of  citizens  of  the  city,"  and 
^^to  pafis  ordinances  for  paving  and  keeping  in  repair  the  streets^ 
lanes  and  alleys,"  confers  no  power  to  assess  the  whole  expense  of  im- 
proTcments  of  the  streets,  on  owners  of  abntting  property  benefited, 
nor  does  it  confer  the  power  of  taxing  by  local  assessment.^  So  the 
power  to  remove  obstmctions  and  widen  and  deepen  pnblic  waters^ 
does  not  anthorize  the  city  to  levy  local  assessments  for  deepening  the 
harbor  of  the  city  ;^  and  it  is  even  said  that  the  power  to  subscribe 
for  the  stock  of  a  railroad  does  not  indade  the  power  to  levy  a  tax  to 
pay  for  the  stock — ^that  the  power  to  tax  will  not  be  implied.'  When 
the  power  is  given  to  tax  certain  avocations,  and  ^^  all  other  avoca- 
tions, trades  or  professions,"  the  general  words  are  restricted  in  their 
meaning  by  the  particular  words  going  before.  Authority  *^  to  license 
auctioneers,  grocers,  merchants,  retailers,  hotels,  artists,  agents,  real 
estate  agents,  brokers,  &c.,  and  all  other  business,  trades,  avocations- 
and  professions  whatever,"  does  not  include  attorneys  at  law.^ 

These  illustrations  show  with  what  rigon  the  courts  adhere  to  the 
doctrine  that  municipal  corporations  have  only  such  powers  of  taxa- 
tion as  are  plainly  conferred  by  the  charter.  And  when  the  power  to 
tax  is  Emitted,  it  must  be  strictly  pursued,  and  all  the  conditions 
precedent  and  subsequent  must  be  fulfilled  in  the  exercise  of  the 
power.  In  local  assessments  for  streets,  the  failure  to  show  the  con- 
sent of  the  owners,*'  the  assessment  to  one  not  the  owner,  under  the 
authority  to  assess  to  "owner  or  person  unknown," •  or  in  assessing 
damages  and  benefits  for  opening  a  street,  the  failure  of  the  roll  to 
show  the  damage,^  are  fatal  defects,  and  are  good  defenses  to  the  party 
assessed.  And  when  the  statute  required  in  street  assessments,  that 
notice  of  the  filiug  of  the  roll  should  be  by  publication  for  six  days, 
it  was  construed  to  require  six  publications  on  six  different  days,  ex- 
cluding Sunday.®  Whatever  restrictions  are  placed  on  the  exercise  of 
the  power  must  be  followed.  That  it  should  be  necessary  to  follow 
the  mode  prescribed,  would  seem  to  be  a  necessary  coroUaiy  from  the 
proposition  that  the  power  is  a  delegated  one ;  it  may  be  delegated 


1  AnnapollB  v.  Harwood,  82  Md.  471.  *  Wright  v.  Chicago,  20  HI.  262. 

*  Barnes  v,  Achison,  2  Kansas,  107. 

*  St  Loois  V.  Langhlin,  40  Mo.  660  ;  State  tr.  Smith  et  al.  Bl  Iowa,  408.  Insurance 
agents,  Bntler*s  Appeal,  78  Penn.  St  448.  In  this  latter  case,  the  expression,  "  On 
bowling  alleys  and  Dilliard  tables  *  *  *  and  also  auctioneers  or  other  yendors  of  merchan- 
dise, or  articles  by  outcry,  *  *  •  and  all  other  places  of  Inainess  or  amasement  conducted 
for  profit,"  was  held  not  to  apply  to  merchants,  bankers,  and  brewers,  and  that  the  phrase 
"other  piacet  of  buainew'*  includes  only  places  similar  to  bowling  alleys  and  billiard 
tables. 

*  Henderson  v.  Baltimore,  8  Md.  862.  *  Taylor  v.  Downer,  81  Cal.  48. 

*  Chicago  V.  Wright,  82  III.  102.  «  Scammon  v.  Chicago,  40  III  146. 
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in  sach  manner  as  to  its  exercise  as  the  l^islature  may  direct.  The 
power  to  be  exercised  is  the  power  as  delegated,  with  its  restrictions.^ 
In  the  language  of  Jadge  Field,  ^^  The  power  must  be  exercised  for 
the  purpose  designated ;  it  is  limited  to  the  objects  to  be  accomplished, 
to  the  sphere  of  action  prescribed  bj  the  charter.  If  it  be  given  for 
the  construction  of  a  city  building,  it  cannot  be  exercised  for  the  con- 
struction of  a  city  railroad  ;  if  it  be  allowed  for  the  establishment  of 
a  public  library,  it  cannot  be  exerted  for  the  opening  of  a  public  mar- 
ket ;  if  it  be  conferred  to  enable  the  corporation  to  borrow  money,  it 
cannot  be  used  to  enable  the  corporation  to  lend  money  or  to  lend  its 
credit."  ^  In  this  case  the  court  held,  that  the  authority  ^^  to  borrow 
money  for  any  public  purpose "  was  properly  exercised  by  issuing 
the  negotiable  bonds  of  the  city,  and  their  ddiyery  to  the  railroad  to 
which  it  had  subscribed.  The  courts  of  Pennsylyania  sustain  this 
view.'  The  minority  in  the  case  of  Bogers  v.  Burlington,  regarded 
the  transaction  as  a  lending  of  the  bonds  of  the  city,  and  not  within 
the  power  granted*  The  bonds,  on  their  face,  purport  to  be  issued  in 
pursuance  of  a  resolution  of  the  council  ^^  to  isstie  and  lend "  the 
bonds  of  the  city.*  This  view  is  sustained  by  the  New  York  courts, 
where  the  authority  to  borrow  money  to  be  paid  to  a  railroad  to  aid 
in  its  construction,  did  not  authorize  the  officers  of  the  town  to  de- 
liver to  the  company  the  bonds  of  the  town  in  payment  for  stock  for 
which  the  town  was  authorized  to  subscribe."  In  view  of  the  large 
number  of  judges  dissenting  in  Bogers  v,  Burlington,  the  decisions 
contrary  to  the  view  of  the  majority  of  the  court  on  this  point,  and 
the  fact  that  the  decision  is  in  conflict  with  the  general  principle  that 
the  authority  of  municipal  corporations  to  tax  must  not  only  be 
plain,  but  that  nothing  is  to  be  presumed  or  left  to  implication,  and 
that  the  authority  must  be  strictly  pursued,  this  case  cannot  be  consid- 
ered as  binding  authority,  even  in  the  United  States  courts. 

The  doctrine  that  the  power  must  be  strictly  pursued  is  one  that 
is  firmly  established,  notwithstanding  the  doubts  which  have  arisen  as 
to  its  application  to  a  particular  case  or  cases,  such  as  those  rep- 
resented by  Rogers  v,  Burlington.  The  foUowingc  ases  will  illustrate 
more  fully  the  principle.  The  power  to  tax  money  or  credits  will  not 
be  sustained  from  the  general  power  to  tax  real  and  personal  prop- 


'  Weston  V.  City  of  Syracase,  \1  N.  Y.  110;   Ketchum  tf.  C?ity  of  Buffalo,  It  N.  Y. 
266 ;  Rogers  v.  Barlingtou,  8  Wall.  654,  666. 

«  8  Wall.  669. 

s  Middleton  v.  Alleghany  Co.  37  Penn.  St.  241 ;   Reinboth  v.  Pittsburgh,  41  Peno.  St. 
-278. 

*  3  Wall.  665.  •  Gould  v.  Town  of  Stirling,  23  N.  Y.  468. 
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erty,  it  must  be  express ;  *  nor  where  such  general  power  is  given  to  a 
parish,  will  it  be  allowed  to  impose  a  tax  of  ten  dollars  each  on  all 
vessels  passing  up  the  Bayou  of  St.  John  in  that  parish,  whenever  it 
was  necessary  to  raise  the  portcullis  of  the  bridge  across  the  bayou.*" 
If  the  objects  are  enumerated  in  the  charter,  those  named  can  be 
taxed  and  no  others.* 

Where  the  charter  directed  that  the  collection  of  the  tax  should 
be  by  the  marshal  of  the  city,  and  also  gave  power  to  the  city  to  pas* 
ordinances  as  to  the  mode  of  assessing  and  collecting  the  tax,  an 
ordinance  authorizing  the  city  attorney  to  collect  the  taxes  was  de> 
clared  void.*  So  where  by  an  act  of  Congress  unimproved  lands  are 
to  be  sold  for  taxes,  without  reference  to  the  exhaustion  first  of  the 
personal  estate  of  the  owner,  an  ordinance  of  the  city  of  Washington 
imposing  a  condition  on  the  sale  of  such  lands,  that  the  personalty 
should  first  be  exhausted  is  void.'  A  city  having  the  power  to  tax 
land  cannot  exempt  the  improvements  on  the  land  from  taxation ; 
the  improvements  are  included  in  the  land.*  The  power  to  exempt 
from  taxation,  like  the  power  to  tax,  must  be  specially  conferred ;  it 
is  not  included  in  the  power  to  to  tax,  for  it  is  evident  if  the  corpora- 
tion can  exempt  from  taxation  at  all,  under  the  general  power  to  tax^ 
there  would  be  no  limit  to  such  power,  and  whole  classes  of  property 
might  be  exempted,  so  that  the  power  as  actually  exercised  might  be 
on  a  class  of  property  entirely  different  from  that  contemplated  by 
the  charter.'' 

§  129.  Special  Phrases  in  Cha>rter — Limit  of  Bate — Omission 
to  tax  otjects  enum,erated. — The  power  to  tax  "  according  to  law  '* 
refers  to  the  general  tax  law  of  the  State  existing  at  the  time  when 
the  assessment  of  the  tax  is  to  be  made  and  enforced,*  and  the  power 
to  assess  "  all  taxable  property  "  is  to  be  construed  with  reference  to 
the  State  law,  but  it  is  not  restricted  to  property  taxable  by  the  State 
at  the  date  of  the  charter,  but  property  taxable  by  a  subsequent  act 
becomes  taxable  by  the  corporation.*  In  such  cases,  when  the  charter 
refers  to  the  general  law  of  the  State  to  define  or  regulate  the  power 


^  Pollen  V.  Commissioners,  68  N.  C.  461. 

*  Rabassa  v.  Mayor,  1  Martin  (La.)  484 ;  8  Id.  218. 

*  Harper  v.  Elberton,  23  6a.  566 ;  Municipality  v.  Johnson,  6  La.  Ann.  20. 

*  PlacervUle  v,  WUcox,  86  Cal.  21. 

"  Thompson  v.  Lessee  of  Carroll  et  al  22  How.  427,  486. 

*  Fitch  ».  Pinckard.  4  Scam.  (lU.)  69. 

^  Hazlett  V.  Monnt  Vernon,  83  Iowa,  229;   Weeks  v.  MUwaukee,  10  Wis.   242;  Mack 
V.  Jones,  1  Foster,  893;  State  v.  Addison,  2  South  Car.  499. 

^  The  Ontario  Bk.  v.  Bunnell,  10  Wend  186. 

»  atj  of  Buffalo  V.  Le  Couteuz,  16  N.  Y.  461. 
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of  the  coq)oration,  a  chanj^  in  the  State  law  works  a  change  in  the 
power  of  the  corporation.^    But  if  a  special  mode  is  adopted  as  to  a 
city  the  mle  does  not  apply,  as  for  instance  a  charter  giving  the 
power  of  assessing  taxes  to  a  board  of  assessors,  and  directing  that 
the  board  of   assessors  of   the  city,  when  satisfied  in  the  manner 
required  by  section  9  of  Bevised  Statutes  that  certain  corporations  are 
not  in  the  receipt  of  any  income,  or  not  in  the  receipt  of  a  net  annual 
income  exceeding  five  per  cent,  on  the  capital  stock,  they  shall  strike 
the  name  of  such  corporation  from  the  roll.    Section  9  provided  that 
when  certain  officers  of  the  corporation  produced  an  affidavit  before 
the  supervisors  of  the  county,  showing  that  it  was  not  in  receipt  of 
any  profits  or  income,  the  name  of  the  corporation  should  be  stricken 
from  the  roll,  and  no  tax  imposed  on  it,  and  that  the  assessment  made^ 
on  corporations  from  which  no  affidavits  were  received,  would  be 
conclusive  that  they  were  duly  assessed.    This  section  was  amended 
by  allowing  corporations  to  show  by  affidavit  before  the  supervisors 
that  no  profits  or  income  were  received  in  excess  of  five  per  cent,  on 
their  capital  stock,  after  deducting  the  value  of  their  real  estate,, 
which  would  entitle  them  to  commute  their  taxes  by  paying  to  the- 
county  treasurer  an  amount  equal  to  such  five  per  cent.,  the  amount 
assessed  on  their  real  estate.    It  was  considered  that  the  provision  as 
to  the  assessors  of  the  city,  was  to  enact  an  independent  rule  for  city 
taxation,  by  laying  down  a  positive  mandate,  that  when  certain  evi- 
dence was  furnished  to  the  board  they  were  to  strike  the  name 
of    the  corporation  from  the  roll.     If  the  intention  of    the  pro* 
vision  of  the  charter  had  been  to  confer  on  the  board  of  assessors,  as 
it  did  on  the  supervisors,  the  duty  merely  of  passing  on  the  evidence 
which  corporations  might  offer  in  support  of  their  claim  to  be  re- 
lieved from  taxation,  and  had  been  expressed  in  appropriate  language, 
a  change  in  the  statute  as  to  the  supervisors  would  have  made  a 
change  as  to  the  assessors  of  the  city.'    Where  a  charter  gives  au- 
thority "  to  assess  those  who  hold  taxable  property  within  the  same," 
it  has  been  construed  to  mean  all  property  not  exempt  from  taxation 
by  law,  whether  the  same  be  taxed  by  the  State  or  not.' 

The  rate  of  taxation  on  property  is  often  limited  in  charters  con- 
ferring the  power  of  taxation.  In  such  cases  the  limit  is  not  to  be 
exceeded;   it  is  one  of  the  conditions  of  the  grant  of  the  power 


*  Dnnleith  Bridge  Co.  t>.  Dubuque,  82  Iowa,  42V ;  Tackberry  v.  Keolnik,  82  Iowa, 
166;  Mayor,  «tc.  of  Troy  ».  The  Mutual  Bank,  20  N.  Y.  887 ;  Am.  Tranep.  Co.  ».  City  of 
Buffiilo,  20  N.  Y.  888;  Lott  v.  Ross,  88  Ala.  166. 

«  20  N.  Y.  891. 

«  Stete  V,  City  Council,  10  Rich.  (Law),  240 ;  Stete  v.  City  Council,4  Strobb.  (Law),  661. 
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to  tax.^  "Where  the  limit  is  fixed  at  two  per  cent.,  and  the  legislature 
Bubsequently  authorizes  a  tax  for  the  support  of  schools,  this  is  not 
to  be  considered  as  a  repeal  of  the  limit,  and  the  local  authorities  will 
not  be  compelled  to  levy  such  tax,  if  with  the  taxes  already  levied  for 
local  purposes  it  exceeds  the  limit.'  But  where  the  legislature  limits 
the  amount  of  the  debt  which  the  city  may  contract  for  the  purposes 
of  the  corporation,  and  by  a. subsequent  act  authorizes  the  city  to 
subscribe  for  stock  of  a  railroad  to  a  definite  amount,  the  second  act 
does  not  conflict  with  the  first,  and  the  subscription  may  be  made  and 
the  debt  incurred.  The  latter  debt  was  one  that  the  city  could  not 
contract  under  its  general  powers,  but  required  special  authority  to 
contract  it.*  The  power  of  taxation  of  the  city  of  Little  Bock  was 
limited  to  five  mills  on  the  dollar  of  the  value  of  property.  A  eon- 
tract  was  made  with  Bagley  to  pave  certain  portions  of  the  city,  and 
a  local  assessment  was  levied  on  the  ovniers  of  abutting  property,  and 
collected  by  the  city,  but  the  city  failed  to  pay  the  amount  thus  col- 
lected to  Bagley.  The  assignees  of  Bagley  obtained  judgment 
against  the  city  in  the  Circuit  Court  of  the  United  States,  and  upon 
this  judgment  a  mandamus  was  issued  directing  the  city  to  levy  a 
sufficient  amount  to  pay  the  judgment.  The  city  proceeded  to  in- 
clude a  levy  for  the  purpose  in  its  general  leyy.  The  items  of  that 
levy  included  the  amount  of  five  mills  for  United  States'  judgments, 
five  mills  for  general  purposes,  and  other  amounts  raising  the  whole 
amount  of  the  levy  to  fifteen  mills.  An  application  was  made  to  re- 
strain the  collection  of  the  levy,  on  the  ground  that  the  city  had  no 
authority  to  exceed  the  limit  of  five  mills.  The  doctrine  was 
distinctly  announced  that  there  was  no  power  to  levy  a  tax  in  excess 
of  the  limit,  that  the  Circuit  Court  of  the  United  States  had  no  tax- 
ing power,  and  could  impart  none  to  the  city  of  Little  Bock,  but 
when  the  city  exercised  its  taxing  power  in  obedience  to  the  mandate 
of  the  Federal  court  it  exhausted  its  power  to  just  the  same  extent 
that  it  would  have  done  had  it  exercised  the  power  voluntarily.  It 
appeared  that  the  tax  of  five  miUs  was  more  than  sufficient  to  pay  the 
judgment  in  the  Federal  court,  and  that  a  small  amount  would  be 
left  for  other  purposes.  The  levy  in  excess  of  five  mills  was  re- 
strained, but  the  residue  was  directed  to  be  applied  first  to  the  Federal 
judgments.     The  court  remarked  that  it  could  not  review  or  reverse 


»  Benosit  v.  St.  Louis,  19  Mo.  179 ;  Campbell  Co.  v,  Taylor,  S  Bush  (Ky.)  206 ;  Clatk 
V.  Davenport,  H  Iowa.  494;  Weston  t>.  City  of  Syracuse,  17  N.  Y.  110;  Ketchnm  v. 
City  of  Buffalo,  14  N.  Y.  866. 

^  State  V.  Mayor,  28  La.  Ann.  868. 

'  Amey  v,  Allegheney  City,  24  How.  364. 
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the  jodgment  of  the  Federal  court,  and  that  it  would  presume  that 
the  case,  as  presented  before  that  court,  did  not  show  that  obedience 
to  its  mandate  would  require  a  levy  in  excess  of  the  amount  limited 
by  the  charter.^  The  result  of  this  decision  was  to  postpone  other 
creditors  of  the  city  equally  meritorious  until  another  levy  could  be 
made,  and  it  shows  how  tenaciously  the  courts  adhere  to  the  rule  that 
that  there  is  no  power  to  levy  beyond  the  limit  fixed  by  statute.  It 
was  admitted  in  the  opinion  that  as  to  debts  contracted  before  the 
limit  was  prescribed,  it  had  no  application,  and  that  the  operation  of 
the  limit  must  be  prospective  as  to  creditors. 

The  charter  of  the  city  of  Muscatine  limited  the  rate  of  taxation 
to  one  per  cent,  on  the  assessed  value  of  property  in  any  one  year. 
Butz,  a  creditor  of  the  city,  having  obtained  a  judgment  against  the 
city,  claimed  that  the  limitation  did  not  apply  to  his  case,  and  that  a 
provision  of  the  statute  as  to  judgment  creditors  of  the  city,  under 
the  head  of  executions,  allowed  a  special  levy  for  his  debt.  Section 
3274  of  the  Oode  exempts  from  execution  against  a  municipal  cor- 
poration all  the  public  property  of  the  corporation  necessary  and 
proper  for  carrying  out  the  purposes  of  the  corporation,  and  all  pri- 
vate property  of  its  citizens.  Section  3275  is  in  these  words :  '^  In 
case  no  property  is  found  on  which  to  levy,  or  which  is  not  exempted 
by  the  last  section,  or  if,  after  judgment,  the  creditor  did  not  issue 
execution  against  such  corporation,  he  is  entitled  to  the  amount  of  his 
judgment,  and  costs,  in  the  ordinary  certificate  of  indebtedness  issued 
by  that  corporation ;  and  if  the  debtor  corporation  issues  no  scrip  or 
evidence  of  debt,  a  tax  must  be  levied  as  early  as  practicable,  suffi- 
cient to  pay  ofi  the  judgment  with  interest  and  costs."  This  provis- 
ion was  in  the  Code  of  1850,  prior  to  the  act  limiting  the  rate  as  to 
the  city  of  Muscatine,  and  in  the  Code  of  1860,  subsequent  to  that 
act.  The  Supreme  Court  of  Iowa,  in  construing  this  statute,  in 
1862,  decided  that  it  conferred  no  independent  power  to  levy  a  spe- 
cific tax,  and  gave  no  authority  to  exceed  the  limit.'  When  the  case 
of  Butz  came  before  the  Supreme  Court  of  the  United  States,  his 
debt  having  been  contracted  in  1854,  before  the  State  courts  had  con- 
straed  the  statute,  that  court  held  that  Butz  was  entitled  to  all  the 
remedies  to  enforce  his  contract  in  existence  in  1854 ;  that  such  reme- 
dies coold  neither  be  taken  away  by  statute  subsequently  enacted,  or 
judicial  decision  subsequently  rendered ;  that  it  would  construe  the 
contract  independent  of  the  action  of  the  State  courts ;  and  proceed- 


*  Yance  v.  City  of  Little  Rock,  Central  Law  Journal,  vol.  8,  No.  26,  p.  888. 
'  Clark  V.  Dayenport,  14  Iowa,  494 ;  Porter  v,  Thompson,  22  Iowa,  391. 
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ing  to  construe  §  3275  and  the  act  limiting  the  rate  (1S52),  they 
decided  that  the  limit  only  applied  to  the  ordinary  conree  of  munici- 
pal action,  where  that  action  is  voluntary,  and  no  debt  evidenced  by 
a  judgment  against  the  city  is  to  be  provided  for ;  but  where  a  jndg- 
ment  has  been  recovered,  then  the  provisions  of  §  3276  were  brought 
into  activity,  and  operate  until  the  judgment  is  satisfied.  The  limita- 
tion has  no  application  to  such  case,  and  imposes  no  check  if  a  larger 
tax  is  required ;  the  contingency  is  one  not  contemplated  and  not 
provided  for  in  the  act  of  1862.^ 

The  construction  of  this  statute  was  again  before  the  court,  in  a 
case  where  the  contract  arose  after  the  decision  of  the  Iowa  courts, 
that  §  3275  did  not  invest  municipal  corporations  with  the  power  to 
levy  taxes,  but  merely  prescribes  duties  to  be  performed  by  the  taxing 
officers  under  powers  to  tax  given  in  other  parts  of  the  statutes.  In 
this  case  they  followed  the  State  courts,'  distinguishing  it  from  the 
former  case  on  the  ground  that  the  contract  having  been  made  after 
the  decisions  of  the  State  courts,  these  decisions  formed  a  part  of  the 
contract,  and  being  on  the  construction  of  a  State  statute  should  be 
followed.  But  while  the  decision  is  placed  on  these  grounds,  it  is 
evident  from  the  opinion  of  the  court  in  that  case  that  the  leaning 
was  to  f oUow  the  Iowa  cases  in  principle. 

Many  difficulties  present  theibselves  in  the  application  of  the  rule 
as  to  the  limit.  If  the  limit  is  not  to  be  exceeded,  the  public  prop- 
erty of  a  municipal  corporation  is  exempt  from  execution.  If  the 
amount  of  the  limit  is  absorbed  by  current  expenses,  the  creditor  will 
be  without  remedy,  although  the  resources  of  the  debtor  are  ample.^ 
And,  on  the  other  hand,  we  have  seen,  in  the  Arkansas  case,  that  a 
creditor  may  absorb  all  the  taxes  levied  for  current  expenses,  and 
leave  nothing  to  carry  on  the  local  government.* 

Closely  connected  with  the  question  of  exemptions  are  the  ques- 
tions as  to  the  effect  of  the  illegal  exemption  of  property,  and  the 
accidental  or  unintentional  omission  of  property  from  the  roll.  It  is 
certainly  no  defense  for  a  party  properly  assessed  to  prevent  the  pay- 
ment of  what  is  justly  due  by  him,  and  when  the  omission  is  acci- 
dental or  unintentional,  it  has  no  effect  on  the  validity  of  the  tax  roll. 
^^  Omissions  arising  from  mistakes  of  fact,  erroneous  computations,  or 
errors  of  judgment  on  the  part  of  those  to  whom  the  execution  of  the 


1  Butz  V,  Muscatine,  8  Wall.  675,  680,  684,  Miller  and  Chase,  JJ.,  dissenting. 

^  Supervisors  v.  United  States,  18  Wall.  11. 

*  Swayne,  J.,  in  8  Wall.  681.  '*  8  Central  Law  Journal,  838. 
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taxing  laws  is  intrusted,  do  not  necessarily  vitiate  the  whole  tax."  ^ 
What  is  the  effect  of  an  intentional  omission }  The  conrt  in  the  case 
of  Weeks  v.  Milwaukee,  seemed  to  think  it  would  vitiate  the  whole 
roll.  That  was  a  case  in  which  a  hotel  was  exempted  from  taxation, 
on  the  ground  that  its  maintenance  was  a  public  benefit  in  promoting 
the  prosperity  of  the  town,  but  the  exemption  was  declared  illegal. 
GenemUy  the  questions  of  exemption  arise,  when  the  partj  exempt 
has  been  assessed,  notwithstanding  the  exemption  granted,  by  the  local 
government.  In  such  cases  the  question  is  easily  solved,  and  it 
affects  only  the  person  in  question.  But  whether  the  tax  officers  fol- 
low the  elEemption  granted,  or  of  their  own  motion  intentionally  omit 
certain  persons  or  property,  the  true  remedy  would  be  for  some  dti- 
zen  who  would  be  injured  by  reason  of  the  exemption  or  omission,  to 
apply  for  a  mandamtca  to  compel  the  taxing  officers  to  perform  their 
duties.  This  is  the  proper  remedy  to  compel  executive  officer  to  dis- 
charge their  duties.'  The  party  making  the  application  must  be  a 
tax-payer,  whose  taxes  will  be  increased  by  reason  of  the  exemption  • 
Perhaps,  also,  a  court  of  equity  would  restrain  the  tax  officers  from 
making  out  a  tax  roll  containing  illegal  exemptions  granted  by  the 
local  authorities,  if  the  relief  was  applied  for  before  the  tax  roll  was 
completed,  or  the  collection  of  the  taxes  commenced,  but  to  hold  that 
the  courts  would  restrain  the  collection  of  the  whole  levy,  and  set  it 
aside,  because  of  such  exemptions  or  omissions,  would  be  a  doctrine 
fraught  with  the  most  serious  inconvenience. 

§  130.  Limitations  when  the  Power  to  Tax  is  fully  conferred. — 

The  limitations  which  we  have  considered  were  such  as  arose  from 
the  statute  conferring  the  power,  but  when  the  power  to  tax  is  fully 
conferred  by  statute,  and  the  legislature  has  delegated  the  power  in 
the  most  comprehensive  terms,  there  are  still  other  limitations  arising 
from  the  fact  that  the  power  of  the  legislature  itself  is  limited. 

The  purpose  of  every  tax  must  be  a  public  and  not  a  private  one. 
The  legislature  itself  can  only  raise  taxes  for  governmental  purposes, 
and  most  of  the  cases  on  this  subject,  which  we  have  heretofore  con- 
sidered in  Chapter  II,  were  cases  in  which  municipal  corporations 
made  attempts  to  levy  taxes  for  purposes  not  public.  The  acts  of  the 
municipal  corporations  in  such  cases  were  declared  void,  not  because 


»  WeekB  V,  Milwaukee,  10  Wise.  242 ;  Williams  v.  School  District,  21  Pick.  Y6 ;  Bond 
V.  KenoBha,  17  Wise.  284;  Hale  v.  Kenosha,  29  Wise.  599 ;  People  v.  McCreery,  84  Cal. 
43 ;  State  v.  Randolph,  26  N.  J.  Law,  427 ;  Spear  v.  Braintree,  24  Yt  414  ;  Watson  v. 
Princeton,  4  Mete.  699. 

*  Dnnham  v,  Cliicago,  65  Ul.  857 ;  Merrit  v.  Farris,  22  HI.  208. 

*  Page  V.  St.  Louis,  20  Mo.  186;  65  Bl.  867. 
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the  legislature  had  withheld  the  power  to  do  such  acts,  bat  because 
the  legislature  did  not  have  the  power  to  delegate  such  authority.* 
So  of  the  limitations  considered  in  Chapter  IV,  the  municipal  corpo- 
ration may  tax  all  personal  property  having  an  actual  aitm  within  its 
limits,  but  it  cannot  tax  that  beyond  those  limits.  As  to  stock  in  cor- 
porations and  evidences  of  debt  owned  by  persons  residing  within  the 
corporation,  when  the  evidences  of  debt  are  separated  from  the  owner, 
the  same  rules  will  apply,  and  so  of  a  collateral  inheritance  tax,  the 
tax  on  negotiable  instruments  and  public  securities,  and  goods  in  the 
hands  of  a  consignee  or  in  trcrndtu  through  territory  of  the  corpo- 
ration.' All  the  limitations  on  the  power  of  the  State  to  tax,  imposed 
by  the  Constitution  of  the  United  States,  apply  to  municipal  corpora- 
tions. The  legislature  cannot  give  them  the  power  to  tax  such  things 
as  are  exempt  by  that  instrument.  The  principles  governing  such 
limitations  have  been  heretofore  considered.' 

The  provisions  in  State  Constitutions  limiting  the  power  of  taxa- 
tion, apply  to  counties,  cities  and  other  subdivisions  of  the  State  to 
which  the  power  to  tax  is  delegated.  The  provisions  in  the  Consti- 
tutions of  the  States,  requiring  taxation  to  be  equal  and  uniform, 
apply  to  aU  its  subdivisions,  and  a  tax  levied  by  a  city  in  a  State  hav- 
ing such  a  provision,  solely  on  the  real  estate  of  the  city,  is  in  conflict 
with  such  provision,  and  void.*  It  is  a  general  rule  that  the  limita- 
tions in  the  State  Constitution,  as  to  the  subjects  of  taxation  and  the 
mode  of  taxation,  apply  as  well  to  taxes  levied  by  subdivisions  of  the 
State,  as  to  those  levied  by  the  legislature.*'  Where  a  State  in  the 
charter  of  a  bank,  limited  the  rate  of  tax  on  the  bank,  and  the  legisla- 
ture levied  a  tax  up  to  the  limit,  a  delegation  of  authority  to  a  city 
to  tax  does  not  authorize  the  imposition  of  a  tax  on  the  bank.* 

While  it  \a  the  general  rule  that  the  subdivisions  of  a  State  can 
have  no  greater  power  of  taxation  than  the  State  itself,  there  are  ex- 
ceptions equally  as  well  established  as  the  rule.  The  most  prominent 
among  them  is  the  power  of  taxing  on  benefits  conferred,  or  local  as- 
sessments for  the  opening,  paving  and  improving  of  streets.  The 
provisions  usually  found  in  Constitutions,  that  taxation  shall  be  equal 


1  See  ante,  Ch.  2,  §§  19,  20,  22,  28,  24  and  25,  and  cases  cited ;  Hitchcock  v.  St  Louis, 
49  Mo.  484. 

s  See  ante,  Ch.  4,  §§  40,  41,  43,  44,  46,  46.  47  and  48. 

»  Ante,  Ch.  VI  and  VU. 

^  Oilman  v.  City  of  Sheboygan,  2  BUck,  610 ;    Ch.  5,  g  J6,  and  cases  cited ;    ctmtra. 
State  ex  rel,  £).  Mo.  R.  R.  Co.  o.  Linn  Co.  Ct.  44  Mo.  504;  and  see  ante,  §  51. 

'^  Alexander  v.  Baltimore,  5  Gill,  888;  Prim  v.  Belleyille,  59  HI.  142,  and  cases  cited 
in  Ch.  2  and  8,  and  §§  51,  52  and  56  of  Ch.  4. 

•  aDonnell  v.  Bailey,  24  Miss.  886. 
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and  uniform,  do  not  apply  to  local  asBesBments,  and  they  may  be 
levied  alone  on  the  real  estate  benefited,  without  violating  such  pro- 
visionB.  The  reason  on  which  these  cases  are  founded  is  that  while 
local  assessments  are  made  under  the  taxing  power,  and  are  a  species 
of  taxation,  and  properly  classified  under  the  head  of  taxation,  yet  it 
is- a  peculiar  kind  of  taxation,  well  known  to  the  framers  of  the  Con- 
stitution, and  it  is  fair  to  presume  that  if  they  had  intended  to  include 
this  well  known  peculiar  kind  of  taxation,  it  would  have  been  done 
in  some  other  mode  than  by  the  use  of  mere  general  words  including 
all  kinds  of  taxation.  The  question  is  one  of  intention,  and  in  an  in- 
strument which  does  not  grant  the  power  of  taxation,  that  power 
being  inherent  in  the  legislature,  but  operates  only  as  a  limit  to  its 
powers,  it  will  not  be  presumed  that  it  was  the  intention  of  itsfraroers 
to  limit  the  powers  of  the  legislature,  unless  it  be  expressed  in  plain 
words  free  from  all  doubt.  The  use  of  a  general  expression  including 
all  kinds  of  taxation,  does  not  indicate  an  intention  that  the  limitation 
shall  apply  to  a  specific  and  peculiar  kind  of  taxation.^  This  question 
is  one  of  intention,  and  the  language  of  the  Constitution  may  be  such 
as  to  include  even  local  assessments,  although  they  are  not  specially 
designated.  The  Constitution  of  Minnesota  provides  that  '^  aU  taxes 
to  be  rais6d  in  this  State  shall  be  as  nearly  equal  as  may  be,  and  all 
property  on  which  taxes  are  levied,  shall  have  a  cash  valuation  and  be 
equalized  and  uniform  throughout  the  State.''  The  court  in  constru- 
ing this  provision,  as  applicable  to  an  act  of  the  legislature  authorizing 
a  city  to  lay  out  streets  and  assess  the  expense  on  property  benefited, 
in  proportion  to  benefits,  was  of  opinion  that  while  the  first  clause  of 
the  provision  was  not  such  as  to  conflict  with  the  power  of  apportion- 
ment in  a  particular  district,  yet  that  the  second  clause  provided  a 
basis  for  the  assessment  of  taxes  on  all  property,  to  wit,  the  cash  value 
of  the  property,  and  that  the  legislature  could  not  make  another.^ 
And  so  a  provision  that  "  all  taxes  levied  on  property  in  this  State, 
shall  be  assessed  in  exact  proportion  to  the  value  of  such  property," 
was  considered  prohibitory  as  to  a  street  assessment  on  abutting  lots 
in  proportion  to  the  number  of  front  feet.'  The  Constitution  of  Illi- 
nois is  considered  as  applying  to  counties  and  cities  as  well  as  the 
State,  requiring  the  tax  to  be  equal,  uniform  and  according  to  value, 
and  prohibiting  local  assessments  by  the  front  foot.^ 

'  Emery  v.  Gas  Co.  28  Cal.  846 ;  People  v.  Whjler,  41  Cal.  861 ;  Street  Case,  20  La. 
Ann.  49V ;  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  419;  Garret  v.  St.  Louis,  26  Mo.  605 ; 
Lexington  v,  McQuillan's  Heirs,  9  Dana  (Ey.)  618 ;  Hines  v,  Leayenworth,  8  Kansas,  186 ; 
Ellis  V.  aty  of  Norfolk,  26  Gratt.  224. 

'  Stinson  v.  Smith,  8  Minn.  866.  >  Mobile  v.  Dargan,  46  Ala.  810. 

*  Chicago  V,  Lamed,  84  HI.  208 ;  Ottawa  v,  Spencer,  40  111.  211 ;  Dunnovan  v.  Green, 
67  111.  188 ;  Prim  v.  Belleville,  69  lU.  248.  For  the  provision  of  the  Constitution,  see 
anU,  §  67. 
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The  provisions  in  the  Constitutions  as  to  taxation,  being  equal 
and  uniform,  do  not  apply  to  the  license  tax  or  the  tax  on  privileges, 
as  it  is  sometimes  called,  but  is  restricted  to  a  tax  on  property.^  The 
same  principle  applies  to  the  taxing  power  when  delegated  to  subdi- 
visions of  the  State,  and  the  city  or  town  need  not  follow  the  mode 
practiced  by  the  State  unless  the  charter  so  directs. 

The  city  of  Nashville  imposed  a  tax  of  $300  on  sample  merchants, 
and  required  them  to  enter  into  bond  in  the  penalty  of  $5,000,  con- 
ditioned to  observe  all  the  regulations  prescribed  by  the  ordinance  as 
to  that  business,  and  imposed  a  fine  of  $50  a  day  for  failure  to  comply 
with  the  act.  It  was  decided  that  the  sample  merchant  was  a  mer- 
chant to  be  taxed  as  other  merchants,  and  that  his  calling  coald  not 
be  made  a  separate  avocation  and  taxed  differently  from  that  of  other 
merchants.^  It  is  difficult  to  reconcile  this  decision  with  any  kno^rn 
principle  governing  taxation.  The  city  seems  to  have  had  full  power 
given  it  on  the  subject,  and  if  this  be  so,  then  we  have  the  principle 
announced  that  all  merchants  must  be  taxed  alike,  that  there  can  be 
no  difference  made  in  the  taxing  of  wholesale  and  retail  merchants, 
commission  merchants,  junk  dealers  and  others,  but  all  must  be  taxed 
alike.  Such  a  principle  is  in  direct  conflict  with  the  principles  an- 
nounced in  former  part  of  this  treatise.' 

The  same  court  in  other  cases  defined  ^^a  privilege  to  be  the 
exercise  of  an  occupation  or  business  which  requires  a  license  from 
some  proper  authority  designated  by  a  general  law,  and  not  open  to 
all  or  any  one  without  such  license."  *  Why  an  ordinance  requiring 
sample  merchants  to  take  out  a  license,  and  pay  a  tax  before  exercis- 
ing any  of  the  rights  appertaining  to  such  occupation  within  a  city, 
does  not  come  within  the  definition,  it  is  difficult  to  perceive.  If 
this  ordinance  had  discriminated  between  citizens  of  the  State  and 
those  of  other  States,  it  would  have  been  invalid  on  plain  principles,' 
but  it  made  no  such  discrimination;  it  merely  imposed  a  tax  on  the 
privilege  of  following  the  avocation  of  a  sample  merchant. 

So,  there  are  many  other  provisions  of  the  Constitutions  of  the 
States  restricting  the  powers  of  the  State  as  to  the  contraction  of 
debts  for  works  of  internal  improvement,  or  lending  its  credit  to  aid 
in  such  enterprises,  which  are  not  considered  as  applicable  to  the  sub- 
divisions of  the  State.     The  language  used  in  terms  applying  to  the 


1  Anie,  Gh.  5,  §g  64,  56.  *  NashviUe  v.  Althrop,  6  Cold.  (Teon.)  654. 

>  Ani^,  Oh.  6,  §§  64,  65.  «  State  v.  Schlier,  8  Heiek.  (Tenn.)  278. 

*  Ward  r.  Maryland,  12  Wall.  418;    Welton  v.  State  of  Miuouri,  8  Cent.  Law  Jour. 
116;  B.  o.  1  Otto,  276;  <m/tf,  Cb.  6,  §§  64,  65. 
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State,  Ib  Dot  extended  to  its  subdivisionB,  and  the  maxim  expressio 
uniua  est  exdimo  alterius  goveroB  the  case.^ 

There  are  often,  by  express  words  in  the  Constitution,  limitations 
on  the  power  of  the  legislature  to  delegate  the  taxing  power  to  the 
subdivisions  of  the  State,  such  as  the  limitation  that  it  should  be 
delegated  to  the  corporate  authorities  of  such  subdivisions.'  The 
limitations  are  not  to  be  extended  beyond  their  plain  meaning.' 

In  many  respects  the  subdivisions  of  the  State  cannot  have  a  tax- 
ing power  different  from  that  of  the  State,  because  of  the  prohibitions 
contained  in  the  Constitution  of  the  United  States  or  of  the  State, 
but  outside  of  these,  the  question  whether  the  subdivision  can  tax 
differently  from  the  State,  is  a  question  of  intention,  to  be  deduced 
from  the  charter  or  statute  conferring  the  power  to  tax,  comparing  all 
the  acts  on  the  subject.^  Where  a  town  is  empowered  to  collect  taxes 
in  the  same  manner  as  the  State,  a  statute  making  a  deed  for  land 
sold  for  taxes,  jpHma  fa^sie  evidence  does  not  apply  to  sales  of  land 
by  the  town  for  soch  purposes,  but  is  confined  to  sales  for  taxes  due 
the  State ;^  and  so  exemption  from  ^'public  taxes"  does  not  include 
local  taxes  by  the  county  or  township.^  A  general  statute  repealing 
all  acts  contrary  to  its  provisions,  does  not  repeal  a  special  provision 
in  the  charter  of  a  municipal  corporation  on  the  same  subject.''  The 
power  to  tax  lands  of  non-residents,  although  not  given  by  express 
words,  was  deduced  from  a  comparison  of  all  the  statutes  on  the 
subject.® 

The  power  of  taxation  is  conferred  not  only  on  cities  and  counties, 
but  also  on  townships,  school  districts,  road  districts,  drainage  and 
levee  districts.  With  the  exception  of  the  two  cases  last  named, 
where  the  tax  is  imposed  on  the  principle  of  local  assessment,  all  the 
limitations  which  we  have  considered  apply  to  them  with  increased 
force.*    Where  the  Constitution  required  all  property  to  be  taxed  by 


»  Township  af  Kne  GroTe  v.  Talcott,  19  WaU.  66ft,  675 ;  OTerrnling  Bay  City  r.  State 
Treasurer,  23  Mich.  499;  and  see  anit,  §  58;  Hallenbeck  tf.  Hahn,  2  Neb.  377. 

^  Ante,  §  67,  and  authorities  cited.  '  Anit,  §  60,  and  cases  cited. 

*  Adams  v.  Mayor,  2  Head  (Tenn.)  863;  Sanders  v.  McLinn,  1  Ired.  (Law),  572; 
Alexandria  v.  Alexandria,  5  Craocb,  2. 

*  Shoal  water  v.  Armatrong,  9  Humph.  (Tenn.)  217. 

*  Morgan  v.  Cree,  46  Vt.  778. 

'  State  V.  Branin,  3  Zabr.  484 ;  Dunleith  Bridge  Co.  v.  Dubuque,  82  Iowa,  427. 

*  6  Cranch,  2. 

*  Columbia  v.  Guest,  3  Head,  413  ;  Simmons  tf.  Wilson,  66  N.  C.  386 ;  Lott  v,  Ross,  38 
Ala.  156.  School  district — Curling  ».  Newburyport,  ]0  Mete.  608;  Bacon  v.  School  Dis- 
tricts, 97  Mass.  421 ;  Taft  v.  Wood,  14  Pick.  362.  Drainage  district— Hager  v.  Super- 
visors of  Yolo,  47  Cal.  222;  People  ».  Kearing,  27  N.  Y.  806.  Levee  district— Williama 
v.  Cammack,  27  Miss.  209. 
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an  equal  and  uniform  rale,  a  road  tax  imposed  on  real  estate  alone  is 
void,  as  violating  the  provision.^  In  the  cases  of  these  smaller  sub- 
divisions,  as  in  the  case  of  counties  and  towns,  where  the  power  is 
fully  conferred,  we  must  look  to  the  statute  for  the  power  to  tax  and 
the  mode  of  exercising  it.  It  is  sometimes  conditioned  on  a  vote  of 
the  citizens  entitled  to  vote  at  general  elections,  or  of  the  tax-pajers.' 
In  the  New  England  towns,  the  power  is  exercised  by  the  tax-payers 
in  person,  at  meetings  called  in  the  mode  prescribed  by  statute. 
Where  the  power  is  given  to  these  towns  to  raise  taxes  "  for  the  sup- 
port and  maintenance  of  the  ministry,  schools,  the  poor,  and  other 
necessary  charges,"  the  repair  of  a  fire  engine,"  erection  of  a  market 
house,*  or  the  price  of  a  public  dock,*  are  considered  as  coming  with- 
in the  expression  "  other  necessary  charges."  But  such  towns  have 
no  authority  to  impose  a  ta^  for  a  road  that,  by  the  statute,  is  to  be 
built  by  the  county .•  We  are  to  examine  the  statute  in  every  case  to 
ascertain  the  powers  of  the  subdivisions,''  but  limitations  imposed  on 
one  subdivision  do  not  apply  to  another,  as  a  limitation  on  the  amoimt 
of  tax  to  be  imposed  on  counties  or  towns  does  not  apply  to  school 
districts,  unless  they  are  specially  named."  Where  the  power  is  given 
to  a  town  to  levy  a  tax  for  tlie  existing  indebtedness  of  the  town,  it 
does  not  authorize  the  imposition  of  a  tax  for  future  indebtedness  of 
such  town,  but  a  levy  which  includes  both  will  not  be  declared  void 
if  they  can  be  separated.* 

Whether  the  power  to  tax  can  be  conferred  on  a  private  corpora- 
tion depends  much  on  the  circumstances  surrounding  the  case. 
Where  there  is  no  question  of  a  public  nature  involved,  it  can  only 
be  delegated  by  the  consent  of  the  corporators.  This  consent  may  be 
inf eiTed  from  taking  benefits  under  the  charter.  The  power  in  such 
cases  must  be  plainly  conferred  by  the  charter,  and  strictly  pursued.^* 
The  question  usually  arises  in  cases  of  drainage,  some  of  the  cases 
holding  that,  unless  the  question  of  public  health  is  involved,  the 
consent  of  the  parties  affected  is  required,^^  others  holding  that  the 
drainage  of  large  tracts  of  land,  so  as  to  bring  them  into  cultivation^ 


>  Bright  9.  McCallou^h,  27  Ind.  228.  '  BnU  v.  Read,  IS  Gratt.  78. 

*  Allen  V.  TanntoD,  19  Pick.  485.  *  Spaulding  v.  Lowell,  28  Pick.  71. 

«  WiUiard  v.  Newburyport,  12  Pick.  227.  •  Parsons  v,  Goshen,  11  Pick.  396. 

'  Van  Slicken  v,  Burlington,  27  Vt  70 ;  Curling  v.  Newburyport,  10  Mete.  608. 

8  Taft  V.  Wood,  14  Pick.  862;   Blicksenderfer  v.  School  Directors,  20  Penn.  St.  38 ; 
but  see  Harshman  v.  Bates  Co.  2  Otto,  596,  as  to  limitation  on  counties  extended  to  towns. 

»  Allen  V.  Peoria  R.  R.  Co.  44  111.  86. 

1^  Beaty  v,  Enowler's  Lessee,  4  Peters,  162. 

11  Ante,  Ch.  2,  §  22;  Anderson  r.  Kerns  Draining  Co.  14  Lid.  199. 
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ie  a  public  purpose  which  juBtifies  the  imposition  of  a  tax/  some- 
timee  referring  it  to  the  police  rather  than  taxing  power.'  Where 
the  Conatitntion  prohibits  the  delegation  of  the  taxing  power  to  anj 
but  the  corporate  authorities  of  counties,  towns,  &c.,  it  cannot  be 
delegated  to  drainage  commissioners ; '  but  where  the  power  to  levy 
taxes  to  construct  waterworks  has  been  delegated  to  a  private  corpora- 
tion, and  aU  the  powers  of  this  private  corporation  are  subsequently 
delegated  to  a  city,  the  fact  that  the  first  act  was  void  does  not  affect 
the  power  of  the  city  under  the  second  act  to  levy  the  taxes  author- 
ized.* 

§  131.  What  may  he  Taxed  hf  the  City  or  other  Subdivision  of 
the  State, — ^We  hare  seen  heretofore  that  the  State  could  not  confer 
on  a  city  the  power  to  tax  for  the  general  purposes  of  the  corpora-, 
tion,  property  beyond  the  territorial  limits  of  the  city.'  This  does 
not  conflict  with  the  power  to  confer  on  the  authorities  of  a  city  the 
right  to  tax  a  special  district  including  the  city,  for  a  special  purpose, 
in  which  the  whole  district  is  interested,  and  by  which  it  is  benefited,* 
nnless  there  be  some  constitutional  prohibition  on  the  subject,  as  in 
Illinois,  where  the  power  can  only  be  delegated  to  ^^  corporate  author- 
ities" of  the  subdivisions  of  the  State.^  When  the  limits  of  a  city 
are  extended  so  as  to  include  a  larger  territory,  after  the  passage  of 
the  act,  all  persons  and  property  in  the  new  territory  when  the  assess- 
ment is  made,  are  liable  to  the  city  tax.* 

When  a  general  power  is  given  to  the  city  to  tax  for  its  local  pur- 
poses, it  may  tax  anything  that  may  be  taxed  by  the  State,  or  if  the 
subjects  are  enumerated,  and  no  restriction  is  placed  on  the  power,  it 
may  exercise  it  as  fully  as  the  State  on  the  enumerated  subjects. 
While  we  construe  the  law  strictly  in  ascertaining  what  power  has 
been  conferred  on  municipal  corporations,  '^the  power  is  not  to  be 
crippled  or  destroyed  by  strained  interpretations  of  subsequent  laws. 
The  power  must  be  sustained  in  its  full  extent  under  the  original 
grant,  until  abridged,  or  taken  away  by  a  clear  expression  of  legisla- 
tive will."  • 


1  Hagar  v.  Saperrisort  of  Yob,  47  CaL  222.       *  State  v.  Newark,  27  N.  J.  Law,  186. 

*  Heesler  v.  Drainage  Com'rs,  68  111.  106.        ^  Allentown  v.  Henry,  78  Penn.  St  404. 

*  Ante,  Ch.  8,  §  84,  and  cases  cited;  Swift  v.  Newport,  7  Bush  (Ky.)  87  ;  In  the  Blat- 
ter  of  Aseesament  of  Lands  in  the  Town  of  Elatbash,  60  N.  Y.  898. 

*  Langhome  tf.  Scott,  21  Gratt  661 ;  Shaw  v.  Dennis,  6  Gilman,  406. 

^  Heesler  tf.  Drainage  Com'rs,  68  IlL  105.  *  Bradshaw  v.  Omaha,  1  Neb.  16. 

*  Joynes,  J.,  in  Orange  A  Alexandria  R.  R.  Co.  v.  Alexandria,  17  Gratt  184,  186 ; 
Mamin  «.  Smith,  26  La.  Ann.  446 ;  SUte  «.  Woodrnfl^  87  N.  J.  Law,  189.  In  the  last 
«a8e  the  bonds  of  a  city  were  held  liable  to  taxation  by  the  city,  because  it  was  not  clear 
in  tiie  act  authorising  their  issue  that  it  was  intended  to  exempt  them. 
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All  property  having  an  actual  situs  in  the  city  may  be  taxed  there. 
Hogs  bought  in  another  State,  and  brought  to  a  town  in  Indiana  to 
be  slaughtered  and  cured,  may  be  taxed  there,^  and  the  fact  that  the 
owner  is  a  non-resident,  does  not  aSect  the  tax,  if  the  property  be 
actually  within  the  city  or  town.*  A  vessel  touching  at  tiie  wharf  of 
a  dty,  taking  in  freight,  is  not  taxable  there ;  she  is  taxable  at  her 
home  port,  or  the  residence  of  her  owner.'  Street  railroad  companies 
may  be  taxed  for  all  property  owned  by  them  in  the  city.  The  bed 
of  such  roads  may  be  taxed  as  real  estate,^  and  the  payment  of  a  tax  of 
twenty-five  dollars  per  car  for  the  privilege  of  running  cars  in  the 
streets,  does  not  prevent  the  town  from  imposing  a  tax  on  the  prop- 
erty of  the  corporation."  Of  course  the  language  of  the  ordinance 
granting  the  franchise  may  be  such  as  to  exempt  the  property  of  the 
corporation  from  further  taxation,  but  the  mere  grant  of  the  franchise, 
for  a  fixed  price,  does  not  of  itself  prevent  the  taxation  of  the  prop- 
erty or  an  increased  tax  on  the  franchise.  The  city  is  governed  by 
the  same  principles  as  the  State  in  this  respect.*  If  by  the  contract 
made  when  the  franchise  is  granted,  a  change  in  the  mode  of  impos- 
ing a  tax  would  impair  the  obligation  of  the  contract,  such  change 
would  be  invalid.  The  question  in  such  cases  is  usually  one  of  con- 
struction of  the  ordinance  granting  the  franchise.  Where  a  street 
railroad  was  by  ordinance  exempt  from  all  repairs  of  the  street  ^^  out- 
side the  track  of  the  railroad,"  and  there  were  two  parallel  tracks,  the 
space  between  the  two  tracks  was  considered  '^  outside  the  track  of 
the  railroad,"  and  the  company  was  not  liable  to  an  assessment  for 
the  Impair  of  that  part  of  t£  sVeet' 

The  gas  pipes  of  a  gas  company  are  subject  to  taxation  by  the 
city.  They  are  taxed  as  machinery  used  in  the  manufacture  and  dis- 
tribution of  gas.  Whether  they  are  to  be  taxed  as  real  or  personal 
estate  depends  on  the  statutes  of  the  State.  In  some  States  machin- 
ery is  taxed  as  a  part  of  the  real  estate  of  the  corporation,  in  others  it 
is  treated  as  personal  estate.'  When  the  real  estate  on  which  the 
manufactory  of  the  gas  stands,  and  the  pipes  are  all  within  the  limits, 
of  a  city,  no  difficulty  can  arise  as  to  taxation  of  the  gas  pipes.    But, 


1  Reiman  v.  Shepherd,  27  Ind.  288.  *  Dunleitb  v.  Reynolds,  63  III.  46. 

>  People  tf.  Niles,  86  CaL  282. 

*  Street  R.  R.  Co.  Appeal,  82  Cal.  499 ;  City  Gas  Co.  v.  Thurber.  2  R.  1. 16,  21 ;  R.  R. 
Co.  V.  CharlestowD,  8  Allen,  880;  City  Railway  v.  Louisville,  4  Bush  (Ky.)  478;  St. 
Louis  V.  City  R.  R.  Co.  60  Mo.  94 ;  State  v.  Her«d,  29  Iowa,  128. 

»  4  Btish  (Ky.)  478.  «  Ante,  Ch.  10,  §  87.  '  60  Mo.  94. 

*  Commonwealth  v.  Lowell  Gas  Light  Co.  12  Allen,  76;  Commonwealth  v.  Hamilton 
Mannf.  Co.  12  AUen,  298;  s.  o.  6  Wall.  682;  Memphis  Gas  Light  Co.  v.  State,  6  Cold« 
(Tenn.)  810. 
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fihonld  the  manufactory  be  without  the  limits  of  the  city,  in  a  State 
where  the  machinery  is  taxed  as  a  part  of  the  real  estate  on  which  the 
manufactory  stands,  it  would  be  difficult  to  sustain  a  tax  laid  by  the 
city  on  the  gas  pipes.^ 

As  a  general  rule,  all  corporations  doing  business  or  having  prop- 
erty in  a  city,  may  be  taxed  on  their  property,  just  as  individuals  are 
taxed,  and  on  the  privilege  of  conducting  their  business  by  a  license 
tax,  just  as  individuals  pursuing  a  similar  business  are  taxed.  Their 
real  estate  in  the  limits  of  the  city  is  taxed  there,  and  their  personalty 
is  taxed  at  the  place  of  the  office  where  the  business  is  principally 
conducted.^  But  the  premiums  received  by  insurance  companies  are 
not  taxable  as  personalty  in  the  city  in  which  the  business  is  con- 
ducted ;  they  are  income,  and  are  to  be  taxed  as  such.'  This  rule  as. 
to  the  taxation  of  corporations,  is  a  general  one,  and  is  subject  to 
great  modifications  by  statute  in  the  several  States,  as  for  instance  ia 
New  York,  where  the  personal  estate  of  corporations  of  one  class  was 
at  one  time  taxed  at  the  place  stated  in  the  certificate  of  incorpora- 
tion as  ^'  the  principal  office,"^  and  that  owned  by  corporations  of  an- 
other class,  at  the  place  designated  in  the  certificate  '^  as  the  place  in 
which  the  operations  of  the  company  are  to  be  carried  on.*'  •  And 
in  Massachusetts,  where  the  tax  on  corporations  was  at  one  time  placed 
placed  wholly  on  the  shares  of  stock  as  held  by  the  individual  corpo- 
rators, and  none  was  imposed  on  the  personal  estate  of  the  corpora- 
tion, which  was  a  part  of  its  capital  stock.* 

When  the  general  power  to  tax  is  given  to  a  city  or  other  sub- 
division of  the  State,  it  may  not  only  tax  anything  actually  taxed  by 
the  State,  but  anything  that  the  State  could  tax  if  it  thought  fit  ta 
exercise  '1i^  the  power.  Questions  which  are  difficult  to  solve  arise 
where  the  legislature  in  imposing  taxes  for  the  purpose  of  raising  a 
State  revenue,  impose  on  corporations  a  tax  not  regulated  by  the  value 
of  their  property,  as  in  case  of  individuals,  but  regulated  by  the 
amount  of  business  transacted,  or  some  other  standard,  and  then  pro- 
vide that  the  corporation  shall  not  be  assessed  with  amy  tax  on  ita 
property,  real  or  personal,  or  that  such  tax  shall  be  in  lieu  of  all  other 
taxes.    The  question  in  such  cases  is  one  of  intent,  and  in  ascertain- 


'  See  aMl0,  Cb.  10,  §  89,  as  to  the  mode  oi  taxing  the  real  and  personal  estate  of  cor- 
poratioDs. 

*  AnU,  Cb.  10,  §g  89,  90 ;   Orange  <fr  Alexandria  R.  R.  Go.  v.  City  Council  of  Alex- 
andria, 17  Gratt  176. 

'  Dubaqne  «.  Ins.  Co.  29  Iowa,  9. 

«  Western  Traosportotion  Co.  v.  Schen,  19  K.  Y.  408. 

*  Oswego  Starch  Co.  v.  Dolloway,  21  N.  T.  499.  *  Anit,  §§  82,  88. 
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ing  such  intent  it  will  not  be  presumed  that  the  legifilatore  intended 
to  restrict  or  diminish  the  power  of  taxation  delegated  to  cities  or 
other  subdivisions  of  the  State*  unless  such  intent  be  plainly  ex- 
pressed.^ Where  the  State  imposes  a  license  tax  on  a  business  or  pro 
fession,  as  that  of  lawyers,  which  authorizes  them  to  practice  in  any 
part  of  the  State,  the  city  in  which  such  lawyers  reside  and  have  an 
ofidce  may  impose  a  tax  on  the  privilege  of  practicing  such  profes- 
sion.' A  law  imposing  on  insurance  companies  a  tax  of  a  specific 
Amount,  and  also  a  percentage  on  the  gross  amount  of  all  their  assess- 
ments and  premiums,  and  which  provides  that  the  company  paying 
this  tax  shall  be  entitled  to  do  business  in  any  part  of  the  State, 
ivithout  the  payment  of  amy  additional  taan^  was  construed  to  refer 
^lone  to  the  imposition  of  State  taxes,  and  not  to  prohibit  the  imposi- 
tion of  a  tax  by  the  city  in  which  such  company  conducted  the  insur- 
ance business.*  So  a  law  which  provides  that  but  one  license  shall  be 
required  of  a  telegraph  company,  upon  the  issuing  of  which  the 
company's  messages  may  be  transmitted  through  any  county  or  cor- 
poration of  the  State,  does  not  abridge  the  authority  of  a  city  in 
which  the  company  has  an  office  for  the  transaction  of  business,  to 
impose  a  license  tax  on  the  business  of  the  company.*  The  principle 
which  governs  such  cases  is  that  it  must  plainly  appear  that  it  was  the 
intention  to  exempt  from  city  taxation  in  the  particular  statute  under 
which  it  is  claimed.'  And  while  it  is  true  that  the  power  of  the  city 
or  other  subdivision  will  not  be  diminished,  unless  the  legislative 
intent  is  clear,  yet  it  is  equally  true  that,  when  delegated,  the  power 
to  tax  to  a  particular  amount,  or  in  a  desi^ated  mode,  will  not  be 
enlarged,  or  the  mode  changed,  unless  the  intention  in  the  subsequent 
statute  is  plain.  A  statute  provided  that  the  city  of  St.  Louis  might 
impose  a  specific  tax  of  one  hundred  dollars  each  upon  foreign  insur- 
ance companies,  and  that  they  should  not  be  subject  to  any  other  tax- 
ation of-  any  kind  whatever  by  the  said  city.  A  subsequent  charter 
of  the  city  delegated  to  it  the  power  ^'  to  license  all  insurance  com- 
panies, banking  corporations,  and  banking  associations."  The  statute 
was  not  considered  as  repealed  by  the  charter.  One  statute  may 
repeal  another,  even  by  implication,  where  they  are  clearly  repugnant, 
but  this  was  not  so,  as  it  contains  no  negative  words  and  was  merely 
an  affirmative  grant  of  power.' 


»  l7Gratt.  176;  Oh.  10,  §  76. 

3  Quid  <k  Carrington  v.  City  of  Richmond,  28  Gratt.  464. 

*  Humphries  v.  City  of  Norfolk,  26  Gratt  97. 

*•  Western  Union  Teleg.  Co.  tr.  The  City  of  Richmond,  26  Gratt.  1. 

*  State  V.  Dnlle,  48  Mo.  282 ;  Lionbarger  v.  Rouse,  48  Mo.  67. 

^  St  Louis  V.  Insurance  Co.  47  Mo.  146 ;  Insurance  Co.  v.  New  Orleans,  1  Woods,  66. 
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The  cases  just  Hiscnssed  are  cases  in  which  the  question  waa 
whether  expressions  used  in  statutes  imposing  taxes  on  corporations 
for  State  revenue  were  to  be  extended  to  cities  and  other  subdivisions 
of  the  State,  so  as  to  diminish  the  power  of  taxation  heretofore 
granted  them.  There  is  another  class  of  cases  presenting  a  different 
aspect  entirely,  where  in  the  charter  of  incorporation  granted  by  the 
legislature  a  specific  tax  is  imposed,  and  is  followed  by  a  provision,, 
that  no  further  tax  shall  be  imposed  on  the  company,  that  all  its  prop- 
erty shall  be  exempt  from  taxation,  or  that  no  tax  shall  be  imposed  by 
or  under  the  authority  of  the  State,  except  the  specific  tax  named  in 
the  charter.  In  such  cases  the  tax  designated  in  the  charter  is  consid- 
ered as  the  price  paid  for  the  franchise  of  die  corporation,  and  the 
charter  is  regarded  as  a  contract,  which  the  State  cannot  violate  either 
directly  itself  or  indirectly  by  delegating  a  power  to  tax  to  the  sub- 
divisions of  the  State.^ 

When  the  charter  contains  no  provision  exempting  the  corpora- 
tion from  further  taxation,  can  each  city,  town,  or  county  in  which 
the  company  does  business  exact  a  license  tax  ?  The  case  of  Western 
Union  Telegraph  Company  v.  City  of  Bichmond,'  would  seem  to 
favor  such  a  rule.  The  principle  of  that  decision  was  that  taxation 
by  the  State  did  not  affect  the  taxation  by  the  cities,  unless  by  ex- 
press provision  of  the  statute.  On  this  principle,  where  there  is  no 
exemption  in  the  charter,  every  corporation  may  be  taxed  not  only 
for  its  property  in  the  cities  and  counties,  but  also  for  the  privilege 
of  doing  business  in  such  city  or  county.  It  is  doubtful  if  such  a 
rule  would  apply  to  cases  where  the  charter  grants  the  privilege  of 
conducting  the  operations  of  the  company  in  consideration  of  a  bonuSy 
or  a  specific  tax.  While  the  payment  of  such  a  tax  might  not  be 
considered  as  a  contract  that  its  property  should  be  exempt  from 
either  State  or  city  taxation,  it  might  be  considered  as  a  contract  by 
which  the  company  paid  a  stipulated  sum  for  the  franchise,  and  that  a 
larger  sum  could  not  be  demanded  directly  or  indirectly.  And  espe- 
cially may  this  be  true  of  those  corporations  to  which  the  right  of  emi- 
nent domain  is  granted  for  the  construction  of  the  works,  such  as  rail- 
roads,  amalfl,  turnpikes,  &c.  The  payment  of  a  specific  tax  on  the  f  ran- 
chise  may  be  considered  as  the  purchase  of  the  right  to  operate  the 
road  or  canal  along  the  route  designated — a  purchase  from  the  State, 
the  only  power  that  could  confer  such  a  privilege  with  its  attendant 


*  Gardner  v.  State,  1  ^,  J.  Law,  677 ;  Farmers'  Bank  v.  Commonwealth,  6  Bnsh, 
(Ky.)  177 ;  State  tx  rel.  Morris  <fe  Essex  R.  R.  Co.  ».  Haight,  86  N.  J.  Law  (6  Vroom), 
40;  anU,  Ch.  7,  §66. 

«  26  Gratt.  1. 
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Tigbt  of  eminent  domain.  But  thc^e  are  mere  sSggestionB.  Perhaps 
the  only  remedy  against  sach  taxation  by  the  cities  and  conntieB, 
should  it  become  burdensome)  is  an  application  to  the  legislature  of 
the  State,  the  fountain  of  the  taxing  power. 

A  city  may  tax  avocations  pursued  in  the  city,  though  the  persons 
taxed  may  reside  elsewhere.^  So  a  stage  company  is  liable  to  a 
license  tax  in  a  city  for  canying  passengers  from  that  to  another  city, 
and  the  fact  that  the  carrying  is  without  the  limits  of  the  dty,  does 
not  make  the  receiving  and  discharging  of  passengers  and  contracting 
for  them  a  business  conducted  out  of  the  city.'  A  tax  on  the  gross 
sales  of  a  commission  merchant  is  valid,  although  the  owner  of  the 
goods  may  not  be  a  resident  of  the  city,  or  even  of  the  State,'  and  bo 
is  a  tax  on  the  gross  sales  of  produce  sold  from  flat  boats  landing  in 
the  dty.^  An  ordinance  imposing  a  tax  on  all  articles  of  trade 
and  commerce  sold  in  the  city,  includes  the  sales  of  goods  made  by 
the  traveling  agents  of  a  merchant,  though  the  sale  actually  be  made 
in  another  State.^  In  this  case  the  agents  had  authority  to  contract 
for  the  sale  of  goods,  the  contracts  were  forwarded  to  the  merchants 
in  Pittsburgh,  and  the  order  filled  from  goods  in  their  store  in  Pitts- 
burgh, and  shipped  to  the  purchasers. 

§  132.  Taxing  Potver^  when  changed — License  Tax  and  Police 
Power — Levy  of  the  Tax. — Speaking  of  municipal  corporations,  in  a  re- 
cent case,  Judge  Clifford  says :  "  Corporations  of  this  kind  are  prop- 
erly denominated  public  corporations,  for  the  reason  that  they  are  but 
l>art  of  the  machmery  employed  in  carrying  on  the  affairs  of  the 
State,  and  it  is  well  settled  law  that  the  charters  under  which  such 
^corporations  are  created  may  be  changed,  modified  or  repealed  as  the 
^exigencies  of  the  public  service  may  demand."  *  The  case  was  one  in 
-which  a  county  had  incurred  a  large  indebtedness  for  county  pur- 
poses, and  subsequently  two  other  counties  were  created  out  of  a  por- 
tion of  the  same  territory.  The  indebtedness  was  paid  by  the  old 
county  and  suit  brought  against  the  new  counties  for  contribution. 
The  action  was  not  sustained,  the  court  taking  the  view  that  the 
rights  of  counties  were  such  only  as  designated  in  the  statute,  and  as 
this  division  was  made  without  any  provision  as  to  the  payment  of 

'  state  V.  City  CoaDCil,  2  Speers  (Law),  62S,  719. 

^  '^  City  of  Sacramento  v.  California  Stage  Co.  12  Cal.  185. 

^  Pearce  v.  Augasta,  37  Ga.  697 ;    Padelfurd  v.  Mayor  of  Sarannah,  14  Ga.  438 ; 
"Woodruff  V.  Parham,  8  Wall.  128 ;  Hinson  r.  Lett,  8  Wall.  148. 

*  Harrison  v.  Vicksbarg,  4  Smed.  A  Mavsh.  681. 

»  Shriver  v.  Pittsburgh,  66  Pena.  St.  446. 

*      *  Bd.  of  Co.  Commissioners  of  Laramie  v.  Bd.  of  Co.  Commissionerfl  of  Albany,  13 
Alb.  Law  Jour.  230 ;  s.  c.  2  Otto,  807. 
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the  debt  of  the  old  county,  it  Bucceeded  to  the  debts  and  property  of 
the  original  oonnty,  and  conld  not  daim  contribution  from  the  new 
<x)unties«  The  principle  has  been  often  applied  in  cases  where  new 
districts  have  been  created  for  purposes  of  police  or  health  out  of  one 
or  more  counties,  or  portions  of  counties,  and  large  powers  vested  in 
boards  of  officers  appointed  to  exercise  police  powers  in  such  dis- 
tricts.^ The  same  prindples  apply  to  the  taxing  powers  conferred 
upon  counties  or  cities.  They  are  derived  from  the  legislature,  and 
are  delated  for  public  purposes,  to  enable  the  local  subdivisions  of 
the  State  to  administer  the  powers  of  local  government  which  have 
been  intrusted  to  them.  Where  a  tax  was  assessed  under  authority 
delegated  to  a  city,  and  after  the  assessment,  the  act  was  repealed  by 
the  legislature,  and  proceedings  to  enforce  the  collection  of  the  tax 
prohibited,  the  act  was  sustained,  the  court  holding  that  the  assess- 
ment of  the  tax  did  not  create  a  debt,  and  that  the  powers  vested  in 
cities  might  be  changed  by  the  legislature  at  any  time.'  While 
it  would  seem  to  be  necessarily  true  of  all  subdivisions  of  the  State, 
that  powers  delegated  for  public  purposes,  for  the  more  convenient 
administration  of  the  government,  might  be  changed  whenever  the 
l^islature  deemed  that  the  affairs  of  State  would  be  conducted  in 
a  more  acceptable  manner,  yet  there  are  opinions  sustaining  a  modi- 
fied view  of  the  question.  In  People  v.  Draper,*  Brown,  J.,  dissented, 
but  the  dissent  was  based  rather  on  what  he  claimed  the  Constitution 
•of  the  State  guaranteed  to  the  counties,  the  government  of  their 
local  affairs  by  local  officers,  elected  by  the  people.  The  creation  of 
a  district  different  from  the  counties,  and  vesting  governmental  pow- 
ders in  a  board  of  officers  not  appointed  by  the  people  he  considered 
ss  violating  that  provision. 

A  well  considered  case  in  Iowa,  decides  exactly  opposite  to  the 
view  of  the  case  from  Maine.^  A  tax  was  levied  on  a  railroad,  and 
subsequently  the  legislature  released  the  railroad  from  taxation.  It 
admits  the  general  doctrine  that  the  legislature  may  modify  or  change 
the  powers  of  municipal  corporations  at  any  time,  yet  when  the 
power  of  taxation  has  been  delegated,  and  that  power  has  been  exer- 
•cised  by  the  levy  of  a  tax,  it  vests  a  right  of  property  in  the  corpora- 
tion, which  is  protected  as  well  as  the  rights  of  individuals.  The 
opinion  claims  that  there  is  no  distinction  between  public  rights  and 


»  People  V.  Draper,  16  N.  Y.  682 ;  Met.  Bd.  of  Health  v.  Hester,  87  N.  Y.  6*1 ;  Balti- 
more V.  Bd.  of  Police,  16  Md.  8'76 ;  Darlington  v.  Mayor,  81  N.  Y.  164. 

*  Augosta  V.  North,  67  Maine,  392.  >  16  N.  Y.  632. 

*  61  Maine,  892;  89  Iowa,  56. 
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private  rights^  though  there  is  between  pablic  and  private  wrongs^ 
but  that  the  legislature  has  no  more  authority  to  divest  vested  rights 
of  public  eorpolntions  than  it  has  to  divest  the  rights  of  private  cor- 
porations or  individuals.  It  is  admitted  that  the  legislature  has  full 
control  of  the  property  of  municipal  corporations,  but  it  is  claimed 
that  its  control  is  limited  to  the  purposes  for  which  the  municipalitj 
exists.  They  exist  for  governmental  purposes,  and  the  legislature 
may  designate  how  their  property  is  to  be  used  for  these  purposes, 
but  it  cannot  destroy  their  property.  The  tax  when  levied  was  con- 
sidered afi  a  debt  due  the  city.^  Where  money  was  raised  by  a  city 
by  taxation  for  the  purpose  of  building  a  high  school,  an  act  of  the 
legislature  applying  the  money  thus  raised  to  the  purchase  of  a  site 
for  a  normal  school  was  dedared  void.  The  city  was  said  to  have  a 
vested  right  in  the  money  raised  for  a  municipal  purpose,  which  could 
not  be  divested.^  While  the  cases  from  Iowa  and  Wisconsin  cannot 
be  reconciled  with  that  from  Maine,  yet  they  may  weU  consist  with 
the  general  principle,  that  the  powers  of  cities  and  counties  may  be 
changed  at  the  will  of  the  legislature,  the  change  being  limited  only 
by  the  restriction  that  rights  of  property  which  have  become  vested 
shall  not  be  divested. 

lAcense  Tax  and  Police  Power. — The  power  to  regulate  various 
pursuits  or  occupations  in  cities  or  counties,  or  the  police  power,  is 
generally  conferred  by  statute,  and  usually  exercised  by  requiring  the 
parties  to  obtain  a  license  from  the  local  authorities.  Under  the  tax- 
ing power  a  license  may  also  be  required,  and  the  payment  of  the  tax 
made  a  condition  precedent  to  issuing  the  license.  When  a  city  has 
the  power  both  of  taxation  and  police  delegated  to  it,  it  is  immaterial 
under  which  the  license  is  required.  Under  the  taxing  power  there 
is  no  limit  as  to  the  amount  which  may  be  charged,  but  under  the 
police  power  the  fee  chaiged  must  be  reasonable,  and  so  must  the  reg- 
ulation which  is  enforced.  An  ordinance  requiring  a  license  fee  of 
five  dollars  for  the  use  of  stalls  outside  of  the  market  house  is  reason- 
able,' and  so  is  an  ordinance  regulating  draymen  and  requiring  a 
license  fee  of  three  dollars.^  An  ordinance  conferring  on  the  mayor 
the  power  to  revoke  the  license  under  circumstances  designated  is 
reasonable.'    The  license  fee  is  not  limited  to  the  mere  costs  of  issu- 


1  City  of  Dubuque  v,  HI  Central  B.  R.  Co.  89  Iowa,  56. 

*  State  V.  Haben,  22  Wis.  660;  Milwaukee  v.  Milwankee,  12  Wis.  93. 

>  Ash  V.  People,  11  Mich.  847;   Cbilrers  v.  People,  11  Mich.  48,  fifty  dollars  for  a 
ferry  license;  Burlington  v.  Patnam  Ins.  Co.  31  Iowa,  102. 

«  City  of  Cincinnati  v.  Bryan,  10  Ohio,  N.  S.  625. 

»  Wiggins  V,  Chicago,  68  HI.  872. 
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ing  the  lioenae ;  ^  indeed  it  is  often  enfficienily  high  to  raise  a  fond  to 
be  used  in  enforcing  the  r^olations  adopted  to  restrain  the  improper 
exercise  of  the  avocation  or  pursuit  licensed.'  A  license  of  $250  on 
the  retailing  of  liquors  was  sustained  as  a  police  regulation  proper 
for  a  business  of  that  character,  and  was  not  considered  as  a  tax.' 

It  often  happens  in  certain  avocations,  as  the  retailing  of  liquors, 
the  keeping  of  bare,  of  saloons  and  places  of  amusement,  that  the 
power  to  tax  is  used  in  aid  of  the  police  power,  either  by  devoting  the 
fund  to  the  payment  of  the  police  force,  or  by  making  the  tax  so  high 
as  to  be  in  its  nature  prohibitory.*  An  ordinance  prohibiting  the 
keeping  a  saloon  without  a  license,  and  imposing  a  tax  on  such  busi- 
ness is  valid,  notwithstanding  the  Constitution  prohibits  licenses  for 
the  sale  of  intoxicating  liquors.'  The  power  to  tax  or  restrain  the 
sale  of  liquor  includes  the  power  to  license.'  But  it  is  said  that  under 
the  grant  of  the  police  power  to  pass  ordinances  for  the  security,  wel- 
fare and  convenience  of  the  tovm,  an  ordinance  requiring  a  license  fee 
of  $1,000,  and  imposing  a  fine  of  $50  per  day  for  its  violation,  is  a 
prohibitory  law,  and  not  i^thin  the  police  power  delegated.^  When 
there  is  a  grant  of  the  police  power  it  confers  no  power  to  tax,  and  if 
it  appear  that  the  amount  charged  is  fixed  for  the  puipose  of  revenue, 
it  will  be  void.  ^'  To  r^ulate  and  restrain  tippling  houses,"  confers 
no  power  to  tax  them,'  '^to  license  innkeepers,"  no  power  to  tax 
them  for  the  license,'  and  an  ordinance  taxing  hucksters  and  ginshops, 
is  not  valid  under  an  authority  delegated  to  ^'  make  police  regula- 
tions," "  nor  under  a  similar  power,  is  an  ordinance,  requiring  persons 
seDing  at  stands  in  the  street,  or  hawking  through  the  streets,  to  pay 
the  sum  of  five  cents,  valid.^^  There  is  no  power  to  tax  conferred, 
and  it  is  not  reasonable  as  a  police  regulation.  The  charter  of  the  city 
of  Cincinnati  prohibited  any  charge  on  provisions  brought  to  market 
in  wagons,  but  allowed  the  dty  to  prevent  huckstering.  An  ordi- 
nance that  certain  persons  should  be  deemed  hucksters,  and  requiring 


'  Carter  v.  Dow,  16  Wise  298,  666. 

*  Vxre  DepMtmeDt  v.  Milvrakee,  16  Wise.  186 ;  Smith  v.  City  of  Madiaoo,  1  lod.  66. 

'  Bftker  v.  Panola  Co.  SO  Texas,  66 ;  Bareh  v.  Sayannah,  42  Oa.  696;    State  v.  Doon, 
R.  M.  CharltOD,  1. 

*  Dnrach's  Appeal,  62  Penn.  Si  891 ;  State  v.  Parker,  82  N.  J.  Law,  426;  Fletcher  v. 
Oliver,  26  Ark.  689. 

*  Kitson  V,  Mayor  of  Ann  Arbor,  26  Mich.  826. 

*  Mt  CarmU  v.  Wabash  Co.  68  ni  69. 

^  Ek  parte  Baraett,  80  Ala.  482 ;  Craig  v.  Burnett,  82  Ala.  728. 

*  Mayor  v.  Beasely,  1  Humph.  817.  * 

*  Freeholders  of  Essex  v.  Barker,  2  Halsted,  67. 

*  Dunham  v.  Trustees  of  Rochester,  6  Cow.  462.         ^^  Kip  v.  Patterson,  2  Dutch.  298. 
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them  to  pay  a  license  tax  of  thirty  dollars,  was  considered  a  tax  which 
could  not  be  imposed  under  pretense  of  preventing  hnckstering.^ 
But  under  a  subsequent  charter  allowing  the  city  to  regulate  markets 
and  market  places,  a  license  tax  of  twenty-five  cents  on  the  same  class 
of  persons  for  occupying  with  a  wagon  stands  in  the  market,  was 
deemed  valid.^  An  ordinance  as  to  market  wagons  selling  articles  of 
a  perishable  nature,  that  they  are  not  to  remain  on  the  stand  more 
than  twenty  mmutes  between  one  and  four  o'clock  p.  m.  is  valid  as  a 
police  regulation.' 

The  difference  between  a  license  fee  and  a  tax  is  well  pointed  out 
in  a  case  in  New  Jersey.  The  power  delegated  was  ^^  to  regulate  the 
building  of  vaults,  and  laying  of  water  or  gas  pipes  in  or  under  the 
streets,  so  as  to  secure  to  die  public  and  adjoining  properties,  the  safe 
and  convenient  use  of  the  streets  and  sidewalks."  The  ordinance 
under  this  power  required  every  person  desiring  to  build  a  vault,  if  it 
was  to  a  private  or  dwelling-house,  to  pay  twenty  cents  for  every 
43quare  foot  of  earth  removed,  and  if  it  was  a  store  or  shop,  forty  cents 
a  square  foot.  This  assessment  was  considered  a  tax,  not  a  license  fee 
under  the  police  power.  ^^  The  functions  of  the  police  power  are  not 
primarily  for  raising  revenue,  though  incidentally  they  may  benefit  the 
treasury  by  the  fees  for  licenses  which  are  exacted,  but  the  fee  must 
be  reasonable.  The  power  conferred  here  is  to  regulate,  and  the 
license  fee  in  sueh  cases  must  be  such  that  the  court  must  see  that  it 
is  adapted  to  the  maintenance  of  good  order,  and  is  a  reasonable  means 
of  attaining  that  end."  ^ 

Where  a  street  railroad  was  chartered  by  the  legislature,  subject  to 
municipal  regulation,  an  ordinance  requiring  each  car  to  be  numbered, 
and  a  license  to  be  placarded  in  each  car,  for  which  a  fee  of  five  dol- 
lars, and  afterwards  of  thirty  dollars,  was  charged,  was  sustained  as  a 
police  regulation.  It  was  not  considered  as  a  tax,  and  that  the  simis 
received  were  for  the  use  of  the  city,  did  not  show  that  it  was  for  the 
purpose  of  raising  revenue ;  all  fines  under  the  police  power  incident- 
ally benefit  the  treasury.'  A  similar  ordinance  in  New  York  was 
considered  a  tax  and  not  a  regulation  of  internal  government.  But 
there  is  a  considerable  difference  in  the  cases.  In  this  latter  case  in 
December,  1852,  the  city  granted  to  Pearsall  and  others  the  privilege 
of  constructing  a  street  railroad,  and  all  the  details  of  the  contract 


1  Mays  V,  The  City  of  CineiBnftti,  1  Ohio,  N.  S.  268. 

*  City  of  ancinnati  v.  Buckingham,  10  Ohio,  N.  S.  257. 

'  Commonwealth  v.  Brooks,  109  Mass.  S66.        *  State  v.  Hoboken,  83  N.  J.  Law,  280. 

*  Frankfort  R.  R.  Co.  v.  Philadelphia,  58  Penn.  St.  119 ;    Johnson  v.  Philadelphia,  60 
Penn.  St.  445. 
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were  agreed  upon,  as  to  laying  the  track  and  repairing  the  streets. 
They  were  to  ran  a  car  every  fifteen  minutes  each  way,  between  cer- 
tain hours,  and  as  much  oftener  as  the  public  conrenience  should  re- 
quire. Subsequently  an  ordinance  was  passed  requiring  eyery  passen- 
ger railroad  car  to  pay  into  the  treasury  fifty  dollars  annually  for  a 
license,  a  certificate  of  the  payment  to  be  procured  from  the  mayor, 
which  certificate  was  to  be  placed  in  a  conspicuous  place  in  the  car. 
It  was  said,  ^^  that  regulations  of  police  are  regalations  of  internal  or 
domestic  government,  forbidding  some  things  and  enjoining  the  per- 
formance of  others  for  the  security  and  protection,  and  to  promote 
the  happiness  of  the  governed.  The  only  act  prohibited  here  is  the 
running  of  the  cars  without  the  payment  of  the  money.  It  is  a  fiscal 
measure.  The  license  gives  no  authority  which  did  not  exist  before. 
The  right  to  run  the  cars  had  already  been  granted,  and  the  amount 
required  to  be  paid  is  in  derogation  of  that  right,  of  a  contract  pre- 
viously made."  ^  It  may  be  remarked  of  this  case,  that  here  the  fran- 
chise was  granted  by  the  city,  and  the  imposition  of  other  terms  to 
the  contract,  impaired  the  obligation  of  the  contract,  while  in  the 
cases  from  Pennsylvania,  the  franchise  was  granted  by  the  State,  sub- 
ject to  municipal  regulation,  and  the  grant  itself  contemplated  other 
regulations. 

Where  the  authority  is  to  ^^  license  on  such  conditions  as  seem  to 
them  just  and  reasonable,"  an  excise  tax  of  $1,000  may  be  imposed  on 
theatres,'  and  under  the  power  to  tax  or  license,  fifty  dollars  eveiy 
ninety  days  may  be  charged  for  a  retail  liquor  license.'  When  the 
taxing  is  vested  in  a  municipal  corporation,  they  have  no  power  to 
delegate  it  to  other  persons,  but  an  ordinance  authorizing  the  mayor 
to  fix  the  amount  of  the  license  within  a  certain  sum  is  not  such  dele- 
gation.^ And  so  an  ordinance  dividing  lawyers,  or  telegraph  com- 
panies, into  classes,  and  imposing  a  certain  sum  as  a  tax  on  each  class, 
and  directing  the  finance  committee  to  classify  them,  is  not  a  delega- 
tion of  the  power  to  tax.'  But  where  the  charter  authorizes  a  city  to 
license  brewers  and  distillers,  and  to  grade,  class  and  fix  the  rate  of 
license,  the  maximum  to  be  five  hundred  dollars,  and  the  minimum 
fifty  dollars,  an  ordinance  grading  the  tax,  which  shows  on  its  face 
that  some  of  the  licenses  may  be  reduced  as  low  as  fifteen  dollars,  is 


1  Mayor,  Ac.  v.  Second  Ave.  R.  R.  Co.  82  N.  Y.  261. 

^  Boston  V.  Schaffer,  9  Pick.  419. 

'  JBz  parte  Hurl,  49  CaL  661.  *  Decorah  v.  Dunstan,  88  Iowa,  96. 

B  Quid  <fe  Carrington  v.  The  City  of  Richmond,  28  Qratt.  464 ;   Weatom  Union  Tele- 
|p*aph  Co.  V.  The  City  of  Richmond,  26  Gratt  1. 
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void ;  the  authority  mnst  be  strictly  pnrened.^  So  the  power  to  li- 
cense,  tax  and  regulate,  horse  railroads,  hackney  coaches,  &c.,  does  not 
extend  to  private  vehicles.' 

When  the  power  to  tax  is  given  generally,  or  there  is  a  special 
power  to  impose  the  license  tax,  it  is  imposed  by  the  cities  or  other 
snbdivisions  of  the  State,  just  as  it  is  by  the  State.'  The  provisions 
for  equality  and  uniformity  of  taxation  in  the  Constitution,  do  not 
apply  to  this  species  of  tax,  but  should  they  be  held  to  apply,  the 
only  effect  should  be  that  each  class  of  pursuits  would  be  taxed  alike.* 

§  133.  The  Levy  of  the  Tax^  hy  whom  and  how  Made.-^The 
levy  or  voting  of  the  tax  for  State  purposes,  is  an  act  of  the  legisla- 
ture itself,  except  in  the  case  of  New  York  and  some  other  States, 
where  the  legislature  merely  fixes  the  amount  of  the  tax  required  for 
the  various  purposes  of  State  government,  which  amount  is  appor- 
tioned among  the  several  counties  of  the  State,  in  proportion  to  the 
assessed  value  of  their  real  estate,  and  the  levy  is  made  by  the  super- 
visors of  the  county,  for  State  and  county  purposes  at  the  same  time. 
But  whether  these  inferior  bodies  levy  the  tax  only  for  local  purposes, 
or  for  State  as  well  as  local  purposes,  they  are  governed  by  the  same 
rules. 

When  a  levy  is  made  by  the  legislature,  the  presumption  is  that  is 
right.  The  legislature  possesses  all  legislative  power,  and  those  who 
question  its  acts  must  show  that  there  is  a  limitation  on  its  power. 
But  when  we  examine  the  acts  of  these  local  tribunals  to  whom  has 
been  delegated  the  taxing  power,  nothing  is  presumed.  They  must 
show  a  legislative  grant  of  the  power  they  claim  to  exercise,  and  in 
its  exercise  they  must  keep  within  the  limits  of  the  power  granted. 

In  the  towns  of  New  England,  and  some  other  States,  and  in 
school  districts,  the  tax  is  sometimes  levied  directly  by  the  electors  of 
the  particular  district,  who  are  usually  the  tax-payers.  In  such  cases, 
they  must  follow  the  statute  in  all  respects  in  order  to  make  a  valid 
levy.  The  meeting  at  which  the  taxes  are  levied  must  be  one  called 
and  organized  as  prescribed  by  the  statute.  If  the  statute  fixes  the 
day  on  which  the  meeting  is  to  take  place,  no  other  notice  need  be 
given.'  Where  no  day  is  fixed  by  statute,  the  notice  of  the  meeting 
must  be  given  strictly  in  accordance  with  the  provisions  of  the  stat- 


1  Kniper  v.  Lomsyille,  1  Bush,  699.  *  Si.  Louis  v.  Gore  et  td.  46  Mo.  574. 

»  Ante,  Ch.  9,  §§  77,  78,  79,  80.  *  Ante,  Ch.  5,  §  64. 

*  State  V.  Orris,  20  Wis.  236;  ZHsbon  v.  Smith,  10  Iowa,  212 ;  SUte  v.  Jones,  19  lad. 
366;  People  v.  Hartwell,  12  Mich.  608. 
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ute.^  A  notice  to  vote  on  the  qnefltion  of  raising  money  to  meet 
accming  expenseB,  and  for  school  purposes,  is  not  sn£Scient  to  justify 
a  vote  to  borrow  $160,000  for  a  high  school,'  nor  is  a  notice  to  vote  a 
tax  to  pay  bounty,  good  to  authorize  the  meeting  to  borrow  money 
for  that  purpose,*  and  it  has  eyen  been  held  that  a  notice  for  repair- 
ing a  school  house,  does  not  include  the  insurance  on  the  house  when 
repaiitd/  The  place  of  meeting  must  be  stated  in  the  notice.'  It  is 
not  necessary  that  the  notice  should  state  in  precise  words  the  subject 
of  the  tax.  A  notice  to  adopt  measures  in  relation  to  ministerial 
concerns  authorizes  a  vote  to  raise  money  to  fulfil  a  contract  made 
with  the  minister;*  notice  to  see  whether  the  district  will  have  a 
school  the  ensuing  winter,  and  what  method  the  district  will  take  to 
pay  the  expenses  of  the  school,  is  sufficient  to  justify  a  vote  of  a  tax 
to  defray  the  expenses  of  the  school.'' 

As  to  proof  of  the  notice,  the  general  rule  is  followed,  that  the 
affidavit  or  return  must  state  the  facts  in  relation  to  its  service.  The 
return  that  it  was  served  '^  according  to  law,"  is  not  sufficient,*  but 
there  are  cases  that  support  the  view  that  a  return  that  the  meeting 
was  warned,  is  good,  althuogh  it  fails  to  state  the  manner  in  which 
the  warning  is  given.* 

When  the  meeting  is  properly  called,  the  vote  is  regulated  by  the 
statute.  Where  the  statute  allowed  the  tax  for  building  a  school 
house  to  be  voted  by  a  majority  of  "  legal  voters,"  a  majority  of  those 
present  at  a  meeting  properly  organized,  may  vote  the  tax,  but  it 
seems  if  the  expression  had  been  a  majority  of  ^^  qualified  voters,"  a 
mere  majority  of  those  present  would  not  be  sufficient.**  The  par- 
ticular object  of  the  tax  need  not  be  stated  in  the  vote  or  levy.  It 
may  be  indicated  in  general  terms,  but  it  must  be  sufficiently  definite 
to  show  that  it  comes  within  the  scope  of  the  powers  of  the  town  or 
district ;  and  when  it  is  within  the  powers  of  the  town,  the  facts 
which  show  the  necessity  of  the  tax  need  not  be  stated,  for  it  will  be 
presumed  that  they  have  judged  properly  as  to  the  occasion  for  the 
exercise  of  the  power.** 

I  Stone  V.  School  District,  8  Cash.  692;   Rideout  v.  School  District,  I  Allen,  232; 
George  v.  School  District,  6  Mete.  497;  Bowen  v.  King,  84  Yt.  156. 

*  Allen  V.  Burlington,  46  Vt.  202.  *  Atwood  v.  Lincoln,  44  Yt  382. 
«  Holt's  Appeal,  6  R.  I.  603.  ^  Sherwin  v.  Bogbee,  16  Yt.  489. 

*  Blackbnm  v,  Walpole,  9  Pick.  97.  . 

*  Chandler  v.  Bradish,  28  Yt.  416 ;  s.  p.  Bartlett  v.  Kinsley,  16  Conn.  827. 

^  State  V.  Hardcastle,  2  Dutch.  (26  N.  J.  Law),  148 ;    8  Dutch.  551 ;    People  v.  High- 
way Com'rs,  14  Mich.  628;  Cardigan  v.  Page,  6  N.  H.  182. 

'  Houghton  V.  Dayenport,  23  Pick.  236 ;  Buoksport  v.  Spofford,  12  Maine,  487. 

"  Sandford  ».  Prentice,  28  Wis.  858. 

II  West  School  District  v.  MerrilU,  12  Conn.  436 ;   Blodgett  v.  Holbrook,  89  Yt.  336 ; 
West  t>.  Whittaker,  37  Iowa,  698 ;  Adams  v.  Hyde,  27  Yt.  221. 
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One  of  the  essentials  of  the  levy  of  every  tax,  whether  voted  by 
a  legislature,  council  or  other  body,  or  the  electors  in  person,  is  that 
that  there  should  be  a  written  record  of  the  vote  imposing  the  tax. 
There  can  be  no  such  thing  as  a  parol  levy  of  taxes.  In  proceedings 
to  levy  taxes,  every  requisite  to  authorize  the  levy  should  be  in  some 
permanent  form.  A  levy  cannot  be  shovm  except  by  the  record.^  If 
the  records  are  lost  or  destroyed,  then  parol  evidence  may  be  uSkdy  as 
in  other  cases,  to  establish  the  levy,  but  not  otherwise.  As  to  the 
cases  which  have  been  dted  to  support  the  doctrine  that  defects  ia 
the  record  may  be  supplied  by  parol  evidence,  one  of  them  merely 
decides  that  after  thirty  years  a  jury  may  presume  that  a  notice  shown 
to  be  posted  as  required  by  law,  remained  posted  for  the  period 
required  by  the  statute,  or  if  published  in  a  newspaper,  that  the  date 
of  the  paper  was  the  true  date  of  its  publication.^  The  other  case 
was  one  in  which  a  collector  justified  under  a  warrant  and  duplicate 
of  a  school  board,  good  upon  its  face.  That  such  a  warrant  protects 
him  is  well  settled,  and  this  was  the  only  question  involved  in  the 
case.  The  remark  of  the  judge  that  the  book  in  which  the  doings  of 
the  school  board  were  recorded  was  the  best  evidence,  but  that  it 
could  be  supplied  by  parol  evidence,  was  a  mere  obiter  dictum? 

While  it  is  essential  that  there  should  be  a  record  of  the  levy  or 
vote  of  the  taxes,  it  is  not  essential  to  the  validity  of  such  a  record 
that  it  should  be  signed  by  the  proper  ofBcer.  The  omission  of  the 
presiding  officer  of  a  council  to  sign  the  record  does-  not  invalidate 
the  tax  voted  by  them.*  Where  the  entiy  of  the  order  for  the  levy 
is  made  on  the  proper  record  books  kept  for  that  pupose,  the  fact  that 
it  is  not  signed  by  the  members  of  the  board  ordering  the  tax,  does 
not  affect  it,  and  the  record  is  sufficient  evidence  of  the  levy.*^ 
Where  a  committee  of  a  board  of  supervisors  made  a  report  recom- 
mending the  levy  of  a  specified  tax,  and  the  report  was  adopted,  the 
levy  was  sufficient,' 

The  purposes  for  which  a  tax  may  be  voted  by  these  local  bodies, 
is  fixed  by  statute,  but  where  a  tax  has  been  voted  for  a  long  period, 
as  in  the  case  of  the  school  tax  in  the  New  England  States,  which 
was  coeval  vrith  the  government,  the  origin  of  the  authority  to  levy 


1  Moser  v.  White,  29  Mich.  59,  case  of  common  council ;  Farrar  v,  FeeeendeD,  89  N. 
H.  268. 

*  Williams  v.  School  District,  21  Pick.  75. 
3  Gearhart  v.  Dixon,  1  Peon.  St  224. 

*  Blanchard  v,  BisseU,  11  Ohio,  N.  S.  96 ;  MertiD  v.  Cole,  88  Iowa,  141. 
B  People  v.  Eoreka  Co.  48  Cal.  148. 

«  West  V.  Whitaker,  87  Iowa,  598. 
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it  will  not  be  inquired  into  by  the  ooorts,  but  it  will  be  presumed  to 
have  been  authorized.^  • 

When  the  defect  in  the  levy  of  the  tax  is  in  the  organization  of 
the  municipal  corporation,  the  courts  lend  an  unwilling  ear  to  such 
complaint  if  the  authority  has  been  acquiesced  in  for  a  considerable 
period.  Where  such  bodies  have  year  after  year  raised  taxes,  made 
improvements,  and  exercised  their  usual  franchises,  their  rights  depend 
almost  as  much  on  acquiescence  as  on  the  regularity  of  their  origin, 
and  no  ex  poet  facto  inquiry  will  be  made  into  their  corporate  exist- 
ence.' Under  the  law  of  Michigan,  school  districts  were  allowed  to 
unite  and  form  union  districts,  and  the  union  districts  were  empow- 
ered to  levy  taxes  for  the  support  of  high  schools.  A  union  district 
had  assumed  to  possess  and  exercise  all  the  rights  and  franchises  of  a 
regularly  organized  corporation  for  thirteen  years,  with  the  entire 
acquiescence  of  eveiy  one.  It  was  decided  that  in  a  collateral  private 
suit,  the  regularity  of  its  organization  could  not  be  inquired  into ; 
that  while  the  statute  of  limitations  did  not  apply  to  such  a  case,  the 
principle  underlying  it  did ;  that  the  presumption  arising  from  user 
must  be  such  as  the  user  indicates ;  and  that  the  district  having  exer- 
cised all  the  rights  and  privileges  of  a  union  district,  it  was  considered 
a  union  district  properly  oiganized.' 

Whether  there  can  be  more  levies  than  one  in  a  year,  is  a  question 
not  settled.  It  is  said  in  one  case  that  there  may  be,  if  all  of  them  do- 
not  exceed  the  limit  prescribed.^  In  another  case  it  is  said  that  when 
one  levy  is  made  the  power  is  exhausted ;  ^  but  in  this  case  the  first 
levy  was  made  by  the  school  board,  and  their  successors  attempted  to 
set  aside  the  first  levy  and  make  another.  It  may  well  be  true  that  a 
second  board  could  make  a  second  levy,  but  that  they  could  not  repeal 
the  acts  of  their  predecessors  in  order  to  do  so. 

Where  there  has  been  a  regular  levy  and  assessment  of  taxes,  an- 
other one  cannot  be  ordered  so  as  to  include  property  which  has  come 
into  the  city  since  the  first  levy  and  assessment.*  If  the  principle  be 
a  correct  one,  that  there  must  not  be  more  than  one  levy  in  the  same 
fiscal  year,  it  does  not  apply  where  the  first  levy  or  the  assessment  is 
void  by  reason  of  defects  therein ;  in  such  case  there  may  be  a  new 
levy  and  assessment.''    Where  a  street  assessment  was  made,  and  de- 


'  Carting  v,  Newburyport,  10  Mete.  508. 

'  People  V,  Maynard,  16  Mich.  470.  '  Stoart  v.  School  District,  80  Mich.  69. 

^  Benoist  v.  St.  Lonis,  19  Mo.  179.  ^  Olirer  v.  OayoDer,  89  Texaa,  896. 

*  Oregon  Steam  Nav.  Co.  v.  Portland,  2  Oregon,  81. 

"*  Bangor  v.  Lacy,  21  Maine,  472 ;  Libby  v.  Bamham,  15  Maes.  144 ;  Pond  v.  Negns, 
8  Maas.  280. 
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dared  void  by  the  conrts,  becaase  the  assessment  and  the  warrant 
thereon  did  not  have  the  official  signature  of»  the  superintendent  of 
streets,  it  was  said  that  time  was  not  of  the  essence  of  the  power, 
there  was  none  prescribed  for  the  assessment,  the  former  act  was  void, 
in  legal  contemplation  it  was  no  act,  the  power  was  not  exhausted, 
and  the  superintendent  was  directed  to  make  another  assessment.^ 

When  the  officers  making  the  levy,  whether  councilmen,  super- 
visors, selectmen,  or  members  of  a  school  board,  are  not  officers  de 
jurCj  the  levy  is  good,  if  they  are  officers  de  facto.  The  same  prin- 
ciple applies  to  them  as  to  other  officers ;  if  they  are  clothed  with  the 
appearance  of  authority,  their  acts  are  valid  as  to  third  parties, 
although  in  a  direct  proceeding  to  test  their  title  to  the  office,  they 
might  be  ousted  of  their  office.^  The  invalidity  of  the  return  of  a 
constable  to  the  meeting  which  elects  selectmen,  does  not  affect  a  tax 
laid  by  them.*  Taxes  laid  by  a  council  appointed  by  a  military  gov- 
ernor during  a  period  of  civil  war,  are  valid.^  In  the  latter  case  it  is 
no  defense  to  the  payment  of  the  tax,  that  the  property  was  occupied 
by  the  military  authorities.  Had  the  property  been  destroyed  by  a 
tornado  or  a  freshet,  after  the  assessment  of  die  tax,  the  misfortune 
of  the  owner  would  be  no  defense.  Any  defect  in  levy  of  the  tax 
resulting  from  the  organization  of  the  meeting  of  electors,  council- 
men,  or  other  board,  may  be  remedied  by  a  ratification  of  the  levy  by 
a  meeting  properly  organized.' 

The  levy  of  the  tax  is  often  required  to  be  preceded  by  the  per- 
formance of  certain  acts,  and  the  due  performance  of  these  acts  is  then 
necessary  to  give  validity  to  the  levy — ^as  that  the  site  of  a  school 
house  should  be  selected  before  a  tax  should  be  voted  to  build  it ;  ^ 
that  the  limits  of  a  school  district  should  be  settled  before  lands  of 
non-residents  were  taxed ;  '^  that  the  district  should  not  be  changed 
of tener  than  once  in  ten  years ;  *  or  that  the  purpose  for  which  the 
tax  is  to  be  voted  shall  be  sanctioned  by  a  majority  of  the  voters  of 
the  district  at  an  election  held  for  the  purpose.*  A  condition  in  a 
raUroad  subscription  act,  that  the  raibx)ad  shall  be  built  through  tlie 
town  on  a  line  run  by  the  engineer  of  the  road,  is  not  a  condition  pre- 


1  Himmelman  ir.  Cofran,  86  CaL  411. 

*  ScoTille  v.  Cleayeland,  1  Ohio,  N.  S.  126;  State  v.  Jacobs,  17  Ohio,  148;   Laver  «. 
HcGlachlin,  28  Wise.  864. 

'  CarliDg  V,  Frankfort,  67  Maine,  641.  «  Rutledge  v.  Fo^,  8  Gold.  (Tenn.)  564. 

'  Jordan  v.  School  District,  88  Maine,  164.      *  Marble  v.  McKenny,  60  Maine,  882. 

*>  Taft  V,  Wood,  14  Pick.  862 ;  Rawson  v.  School  District,  100  Mass.  184. 

^  Gostin  V.  School  District,  10  Gray,  86 ;  Holmes  v.  Baker,  16  Gray,  269. 

*  Bull  V.  Bead,  13  Gratt  78. 
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cedent.^     A  most  important  class  of  cases,  involving  the  question  of 
precedent  conditions,  will  form  the  subject  of  the  next  chapter. 

The  functions  performed  by  supervisors,  trustees  of  towns  and 
councils  of  cities  in  the  levy  of  the  tax  authorized,  are  in  their  nature 
l^slative,  and  all  the  statutory  requirements  must  be  strictly  pur- 
sued. The  authority  to  levy  a  tax  does  not  give  the  power  to  release 
any  person  or  property,  or  to  abate  a  tax  for  any  error  in  the  assess- 
ment of  the  tax,  or  any  hardship  created  by  the  tax.  The  legislature, 
in  the  plenitude  of  its  power,  may  do  these  things,  but  subordinate 
bodies  must  exercise  the  powers  delegated,  and  no  more.  If  the  ma- 
chinery of  the  tax  laws  does  not  afford  the  tax-payer  relief  in  some 
local  tribunal,  or  in  the  courts,  the  body  authorized  to  levy  the  tax 
cannot  give  it.  This  power  of  review  and  abatement  of  tax  may  be 
conferred  by  express  words  or  by  implication,  but  unless  so  conferred, 
it  is  not  to  be  deduced  from  the  power  to  levy  the  tax.  Where  a  vil- 
lage council  undertook  to  review  the  assessment  of  taxes  and  make 
abatements,  their  action  was  declared  void.' 


'  Bel&st  R.  R.  Co.  «.  Brooks,  60  Maine,  668. 
*  Sherlock  v.  Winnetka,  68  HI.  630. 
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OHAPTEE  XX. 

MUNICIPAL  BONDS. 

§lS4t.  Nature  of  Municipal  Bonds — Negotiahility.  —  These 
bonds  are  issued  by  cities,  counties  and  townships,  either  under  a  gen- 
eral power  conferred,  or  under  a  special  power  for  a  special  purpose ; 
more  frequently  they  are  of  the  latter  class.  In  form  they  are  bonds, 
specialties,  sealed  with  the  seal  of  the  corporation  issuing  them,  but 
they  are  usually  payable  either  to  bearer,  or  to  some  person,  or  order. 
They  carry  interest  payable  annually  or  semi-annually.  The  promise 
to  pay  this  interest  is  evidenced  by  a  number  of  smaller  bonds  for  the 
amount  of  the  semi-annual  interest  on  the  principal,  the  first  falling 
due  in  six  months  after  the  date  of  the  principal  bond,  and  the  others 
at  periods  the  multiple  of  six  months  from  that  date.  These  smaller 
bonds,  or  coupons,  are  payable  to  bearer.  While  this  is  the  usual 
form  of  such  bonds,  they  are  often  issued  without  the  coupons,  and 
in  the  body  of  the  bond  is  a  covenant  to  pay  interest  semi-annually. 

Municipal  bonds,  like  railroad  bonds  and  State  stocks  are  payable 
at  long  periods  from  their  execution,  and  form,  like  these  securities, 
a  safe  and  convenient  form  of  investment.  These  bonds  are  nego- 
tiable, and  are  entitled  to  all  the  privileges  of  negotiable  paper. 
^^Tbis  species  of  bond  is  a  modem  invention,  intended  to  pass 
by  manual  delivery,  and  to  have  the  qualities  of  negotiable  paper, 
and  their  value  depends  mainly  on  this  character,  fieing  issued 
by  States  and  corporations,  they  are  necessarily  under  seal,  but 
there  is  nothing  immoral  or  contrary  to  good  policy  in  making  them 
negotiable,  if  the  necessities  of  commerce  require  it.  A  mere  tech- 
nical dogma  of  the  courts  of  common  law  cannot  prohibit  the  com- 
mercial world  from  inventing  and  using  any  species  of  security  not 
known  in  the  last  century.  Usage  of  trade  and  commerce  are  ac- 
knowledged by  the  courts  as  a  part  of  the  common  law,  although  they 
may  have  been  unknown  to  Bracton  or  Blackstone ;  and  this  malle- 
ability to  suit  the  necessities  and  usages  of  the  mercantile  world  is 
one  of  the  most  valuable  characteristics  of  the  common  law.  When 
a  corporation  covenants  to  pay  to  bearer,  and  gives  a  bond  with  nego- 
tiable qualities,  and  by  this  means  obtains  funds  for  the  accomplish- 
ment of  the  useful  enteiprises  of  the  day,  it  cannot  be  allowed  to 
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evade  payment  by  parading  some  obsolete  judicial  decision  that  a 
bond,  for  some  technical  reason,  cannot  be  made  payable  to  bearer." ' 

The  doctrine  that  bonds  of  municipal  corporations,  railroads  and 
other  corporations,  and  bonds  of  States,  payable  to  bearer,  are  nego- 
tiable, is  well  settled,  and  the  same  principle  applies  where  they  are 
payable  to  some  one  or  order,  and  are  indorsed  in  blank ;  they  are 
then  negotiable  and  pass  by  delivery.  The  courts  of  Pennsylvania 
alone  maintain  a  contrary  opinion.  They  say,  ^^  We  will  not  treat 
these  bonds  as  negotiable  securities.  On  this  ground  we  stand  alone. 
All  the  courts,  American  and  English,  are  against  us." ' 

One  of  the  results  of  the  character  of  negotiability  is  that  the 
holder  of  such  bonds  for  value,  is  not  affected  by  equities  between  the 
original  parties,  maker  and  payee,  of  which  he  did  not  have  notice, 
such  as  irregularities  in  the  issue  of  such  bonds.*  Even  fraud  in  the 
origin  of  such  bonds  does  not  affect  a  honafide  holder  for  value  with- 
out notice,  but  where  the  circumstances  of  fraud  are  strong,  it  casts 
upon  the  holder  the  necessity  of  showing  that  he  was  a  holder  for 
value  before  maturity.  M.  contracted  to  build  a  court  house,  which 
was  never  built,  and  received  ten  thousand  dollars  of  what  purported 
to  be  the  bonds  of  the  county.  These  bonds  were  signed,  and  the 
county  seal,  which  was  necessary  to  their  validity,  was  afSxed  by  a  per- 
son assuming  to  act  as  county  judge  in  another  county,  at  the  place 
where  M.  resided,  and  as  soon  as  the  transaction  was  completed,  one 
of  the  bonds  was  given  by  M.  as  a  gratuity  to  the  person  who  had 
thus  played  the  part  of  county  judge.  These  circumstances  required 
the  holder  of  the  bonds  or  coupons  to  show  that  he  was  a  hona  fide 
holder  for  value  before  maturity.^  Judge  Clifford  dissented,  holding 
that  the  instrument  being  negotiable,  the  holder  was  not  affected  by 
any  defects  in  the  title  of  previous  Holders,  even  though  such  person 
may  have  acquired  it  by  fraud,  theft  or  robbery.' 

The  coupons,  like  the  principal  bond,  are  negotiable,  and  pass  by 
delivery  like  bank  bills,  and  may  be  given  in  evidence  under  the  com- 
mon counts.*  Suit  may  be  brought  upon  them  separate  from  the  bond, 
describing  the  bond  to  which  they  were  attached,  as  matter  of  in- 
ducement in  the  declaration.''    They  may  be  separated  from  the  bond, 


1  Orier,  J.,  in  Mercer  Co.  v.  Hackett,  I  WalL  88;  Murray  «.  Lardner,  2  Wall.  110  ; 
Thomson  v.  Lee  County,  8  Wall.  827;  White  ».  Vermont  R.  R.  Co.  21  How.  675,  and  all 
the  cases  cited  in  this  chapter. 

*  Diamond  «.  Lawrence  Co.  S7  Penn.  St.  858. 

>  City  of  Lexu^n  v.  Bntler,  14  WaU.  282.        ^  Smith  v.  Sac  County,  11  Wall.  189. 

•  lb.  156,  and  cases  cited.  •  People  v.  Logan,  46  111.  189. 
-»  The  aty  t».  Lamson,  9  Wall.  477;  11  Wall.  189;  2  Wall.  110;  8  WalL  827. 
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and  sued  upon  in  that  form  by  the  holders,  but  while  thus  sepai^ted^ 
they  are  but  evidences  of  the  interest  due  on  the  bond,  and  the 
interest  is  not  extinguished  until  they  are  paid.  The  same  period  of 
limitations  applies  to  the  coupons  as  to  the  bond  itself.^ 

It  is  not  every  sub<^ision  of  the  State  that  can  issue  these  nego- 
tiable  securities.  The  authority  is  often  express,  but  it  may  be  im- 
plied from  other  powers  granted.  The  power  to  borrow  money 
implies  the  power  to  issue  the  ordinary  securities  for  its  repayment,, 
in  the  form  of  notes  or  bonds  payable  in  future.  The  power  to  sub- 
scribe for  stock  in  a  railroad,  to  purchase  property  for  a  market 
house,  or  the  grant  of  similar  powers  which  cannot  be  carried  into 
execution  without  borrowing  money  or  giving  obligations  payable  in 
future,  have  been  held  sufficient  to  sanction  the  issue  of  such  securi- 
ties. Where  there  is  no  express  power,  it  will  not  be  implied,  unless 
it  be  necessary  to  carry  out  the  power  granted  in  an  efficient  manner, 

A  police  jury  in  Louisiana  has  power  to  make  regulations  for  the  po- 
lice of  slaves  in  the  parish,  for  the  making  and  repair  of  roads,  bridges^ 
causeways,  dikes,  and  levees ;  and  to  lay  such  taxes  as  they  may  judge 
necessary  to  defray  the  expenses  of  the  parish.  As  to  work  done  on 
levees,  they  are  authorized  to  levy  a  tax  on  the  real  estate  benefited, 
the  tax,  when  levied,  to  form  a  special  fund  for  levee  purposes  alone. 
With  such  powers  the  police  jury  issued  negotiable  securities,  tho 
ordinary  coupon  bond,  in  payment  of  the  debt  contracted  for  work 
done  on  the  levees.  It  was  held  that  there  was  no  implied  authority 
to  issue  such  bonds  to  fund  the  indebtedness  of  the  parish.  The 
powers  with  they  were  vested  authorized  them  to  make  certain  im- 
provements and  incur  certain  expenses  therefor,  and  provide  for  the 
payment  by  the  levy  of  a  tax,  but  it  was  not  necessary  to  the  exercise 
of  such  powers  to  issue  negotiable  securities  payable  in  the  future.* 
To  ascertain  whether  there  is  power  to  issue  such  securities,  we  must 
look  to  the  statute.  If  there  be  no  express  authority,  then  there 
must  be  powers  granted  which  cannot  be  properly  and  efficiently  ex- 
ercised without  the  issue  of  negotiable  securities. 

It  is  not  every  bond  issued  by  a  municipal  corporation  or  by  a 
State  that  is  negotiable,  for  that  quality  can  only  be  imparted  to  it  by 
negotiable  words  in  the  body  of  it,  being  made  payable  to  bearer,  or 
to  the  order  of  some  person.     These  public  securities  are  sometimes 


»  9  WftlL  All. 

*  Poliee  Jury  v.  Britton,  15  Wall.  666.  See  also  as  to  the  power  of  mmiicipal  corporations 
to  issue  negotiable  seourities  without  an  express  g^ant  of  the  power.  The  Mayor  v,  Ray» 
19  Wall.  468,  opinion  of  Bradley,  J.,  and  Southern  Law  ReTiew,  Oct.  1876.  Judge  DiUoa 
sustaining  the  opinion  of  Bradley,  J.,  p.  460. j 
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made  transferable  only  on  the  books  of  some  officer  of  the  corporation 
or  State.  Such  secaritieB  are  known  as  restored  bonds  or  stocks, 
and  are  not  negotiable.    Of  this  character  are  the  rentes  of  France.^ 

§  185.  CimdiUons  Preceding  the  Iseue,  before  BeU/very. — ^Where 
the  authority  is  given  expressly,  it  is  often  made  dependent  on  the 
vote  of  the  tax-payers  or  others  of  the  district,  and  where  it  is  im- 
plied from  some  other  power,  as  to  subscribe  to  stock  of  a  railroad,  or 
to  borrow  money,  the  subscription  to  the  stock  or  the  borrowing  of 
the  money  is  often  made  dependent  on  the  rote  of  the  district,  or 
upon  the  action  of  a  grand  jury  or  some  other  body.  In  all  such 
cases  the  authority  granted  is  a  conditional  one,  the  conditions  of 
which  must  be  performed,  and  until  they  are  performed,  no  authority 
to  issue  the  bonds  exists ;  for,  as  we  have  seen  heretofore,  there  is  no 
inherent  power  to  tax  in  the  subdivisions  of  the  State.  Where  such 
power  exists  it  is  delegated,  and  must  be  exercised  as  delegated,  and 
if  power  is  given  to  tax  for  the  payment  of  bonds  which  are  to  be 
issued  on  certain  conditions,  it  cannot  be  exercised  for  bonds  issued 
before  the  performance  of  the  conditions.  The  authority  must  be 
strictly  pursued. 

Questions  as  to  the  performance  of  the  conditions  of  issue  arise  in 
applications  by  the  persons  entitled  to  receive  the  bonds,  to  compel 
the  local  officers  to  issue  them,  or  in  proceedings  by  tax-payers  to 
restrain  their  issue  by  injunction,  certiorari,  or  some  statutory  pro- 
ceeding in  which  the  tax-payers  have  the  right  to  be  heard. 

The  laws  of  1869,  in  New  York,  allowed  a  petition  of  the  tax- 
payers of  a  county,  representing  a  majority  of  the  property  appearing 
and  assessed  on  the  last  preceding  assessment  or  tax  roll  of  the  county, 
to  be  presented  to  the  coanty  judge,  asking  the  issue  of  bonds  of  the 
county  to  be  invested  in  the  stock  "  of  eViCh  railroad  oompcmy  of  this 
JSiate  as  may  he  named^^  in  the  petition.  A  petition  which  fails  to 
show  that  the  railroad,  in  aid  of  which  the  bonds  are  issued,  is  in  the 
JState^  is  defective.  Giving  the  name  of  the  railroad  corporation  in 
the  petition,  without  stating  whether  it  be  foreign  or  domestic,  is  not 
B  compliance  with  such  provision  of  the  statute;'  and  when  the  act 
was  amended  so  as  to  require  the  petition  to  be  presented  by  a  major- 
ity of  the  tax-payers  of  the  town,  "  not  indtbding  those  taxed  for 
dogs  or  highway  tax  only^^  the  petition  must  then  show  that  it  is 
presented  by  a  majority  of  the  tax-payers  excluding  the  class  named.* 


'  Attorney  General  v.  Dimond,  1  Cromp.  <&  Jer.  S66 ;  Attorney  General  «.  Hope,  1 
Cromp.  M.  A  R.  580 :  8.  o.  8  Bli^h,  44. 

*  People  €x  rel.  Rogers  v,  Spencer,  55  N.  T.  1. 

-^  People  ez  rel.  Green  v.  Smith  et  al.  55  N.  Y.  185. 
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Under  this  act  the  coantj  jndge  takes  evidence  as  to  the  facts  set 
forth  in  the  petition,  and  if  satisfied  that  they  are  established,  makes^ 
an  adjudication  that  the  bonds  of  the  county  be  issued.  If,  on  a  writ 
of  certiorari  directed  to  such  judge,  he  does  not  return  the  evidence 
taken  before  him  to  prove  Uie  identity  of  the  petitioners,  and  their 
signatures  to  the  petition  presented  to  him,  but  simply  returns  that  it 
was  proven  that  each  name  subscribed  to  the  petition  was  written  by 
or  upon  the  request  of  the  person  so  named,  and  that  each  name  ap- 
peared upon  the  list  or  roll  as  a  tax-payer — ^without  stating  how  many 
signed  personally,  or  how  many  names  were  affixed  by  others — such  a 
return  is  not  sufficient.  The  power  conferred  upon  the  tax-payer  must 
be  exercised  by  him  in  person.  It  calls  for  the  exercise  of  discretion, 
affecting  the  rights  of  property  of  the  petitioner  and  others,  and  is  not  a 
power  to  be  delegated.  As  the  party  himself  cannot  exercise  the  power 
orally,  but  must  sign  a  written  petition,  so  no  one  can  sign  for  him  under 
a  verbal  authority.  It  is  true  one  person  may  use  the  hand  of  another 
to  sign  for  him,  but  he  must  be  present,  and  the  signature  made  in 
his  presence.  A  written  authority  to  sign  may  be  given,  but  it  should 
accompany  and  be  annexed  to  the  petition.^  In  these  proceedings  the 
facts  must  be  established  by  common-law  evidence.  The  tax-payers 
must  themselves  assent.  The  power  conferred  on  them,  like  the 
elective  franchise,  is  personal,  and  not  to  be  exercised  by  an  agent, 
nor  to  be  delegated.  Kot  only  must  the  signatures  to  the  petition  be 
proved,  but  there  must  be  evidence  to  personally  identify  the  peti- 
tioners with  those  whose  names  are  on  the  roll  or  assessment  list.  If 
both  names  are  identical,  this  would  be  prima  facie  evidence  that 
the  person  is  the  same ;  but  if  only  initials  are  given,  additional  evi- 
dence of  identity  is  necessary.^  The  assent  of  the  tax-payers  is  a 
jurisdictional  fact,  and  unless  that  be  established  by  evidence,  there  is 
no  authority  to  bind  the  county  or  town.  Where  the  statute  required 
the  written  assent  of  two-thirds  of  the  tax-payers  to  be  obtained  by 
the  supervisor  and  the  railroad  commissioners,  and  to  be  filed  in  the 
clerk's  office  of  the  county,  with  an  affidavit  of  the  supervisor  or  com- 
missioners, that  the  persons  whose  written  assents  were  thereto  at- 
tached comprised  two-thirds  of  all  the  resident  tax-payers  of  the  town 
on  the  assessment  roll  next  previous  to  the  date  thereof,  it  was  held 
that  this  affidavit  was  only  evidence  that  the  persons  signing  comprised 
two-thirds  of  those  on  the  roll,  and  it  was  not  evidence  of  the  signa- 
tures of  the  tax-payers,  which  must  be  established  by  other  evidence.* 


'  People  ex  rtl,  Allen  v,  Enowles  c<  a/.  47  N.  Y.  415. 

*  People  ex  rel.  Haines  v.  Smith,  46  N.  Y.  772. 

»  Starin  t;.  Town  of  Genoa,  28  N.  Y.  441 ;  People  ex  rel  Fiedler  v.  Mead,  24  N.  Y.  114. 
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Under  another  statute,  the  afSdavit  made  by  the  aBseesors  of  the  town 
as  to  the  assent  of  the  majority  of  the  tax-payers  to  the  bonding  of 
the  town,  was  declared  to  be  proof  of  such  consent.  This  affidavit 
was  considered  in  the  nature  of  a  judgment  determining  the  fact 
upon  which  the  issue  of  the  bonds  was  dependent.  The  assessors 
would  be  compelled  by  mandamus  to  act  and  determine  the  existence 
of  such*  fact,  but  their  discretion  will  not  be  controlled.  They  must 
act  for  themselves,  and  not  in  accordance  with  the  views  of  the  court 
issuing  the  mandamus.^  Those  who  sign  such  written  assents  may 
withdraw  at  any  time  before  the  assessors  have  made  their  affidavit^ 
or  if  it  be  a  case  of  petition  to  the  county  judge,  before  the  final 
submission  of  the  case.  If  their  names  are  not  stricken  off,  and  it 
appears  that  there  is  not  a  majority  of  tax-payers  excluding  them,  the 
issue  of  the  bonds  of  the  town  will  be  prohibited.^ 

Where  the  board  of  directors  of  a  railroad  were  authorized  to  con- 
struct branches  in  certain  counties,  when,  in  their  judgment,  it  would 
promote  the  interests  of  the  corporation,  and  towns  of  counties 
through  which  the  branches  run  were  authorized  to  issue  their  bonds, 
in  aid  of  the  road,  the  construction  of  the  road  through  the  county 
is  a  condition  prec^ent  to  the  exercise  of  the  power  to  issue  the 
bonds.' 

Fraud  in  the  election  which  is  made  a  condition  of  the  issue,  or 
in  any  of  the  proceedings  of  the  officers  to  whom  is  intrusted  the 
duty  of  issuing  the  bonds,  or  of  ascertaining  when  the  conditions  of 
issue  have  been  fulfilled,  will  be  ground  for  preventing  the  execution 
or  delivery  of  the  bonds  ;^  and  where  the  power  is  vested  in  a 
grand. jury,  or  a  court  is  empowered  to  determine  the  amount  to  be 
subscribed,  they  must  exercise  the  power  and  then  determine  the 
amount  definitely.  An  order  or  resolution  by  such  body  that  the 
proper  officers  subscribe  an  amount  not  exceeding  a  certain  sum  is  not 
an  exercise  of  the  power,  it  is  a  delegation  of  it,  and  void.' 

The  perversion  of  the  trust  will  prevent  the  issue  of  bonds.  If 
bonds  authorized  for  the  purpose  of  establishing  a  high  school  are 
applied  to  erecting  a  building  to  be  leased  to  a  private  person,  it  is 
such  perversion.  The  purpose  of  the  latter  is  not  a  public  purpose ; 
and  if  application  is  made  before  the  issue  of  the  bonds,  such  action 


1  People  CB  reL  Yawger  v.  Allen,  62  N.  Y.  688. 

*  People  ex  rel.  Irwin  v.  Sawyer,  62  N.  Y.  296 ;  lb.  688. 

*  People  ex  rel,  Aldn  v.  Morgan  et  al.  66  N.  Y.  687. 

*  People  V.  Saperrisors,  27  Cal.  666 ;  Butler  v.  Dunham,  27  III  474. 

»  State  V.  Saline  Co.  46  Mo.  242 ;  Mercer  Connty  v.  Railroad,  27  Penn.  St.  889. 
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will  be  enjoined.^  When  the  sabscription  in  aid  of  a  railroad  is  con- 
ditioned on  a  certain  amonnt  of  private  sabscription,  the  officers 
authorized  to  subscribe  and  issae  bonds  of  a  county  will  be  enjoined 
from  acting  nntil  the  private  subscription  is  made  in  accordance  with 
the  act.* 

Prior  to  the  issue  of  the  bonds  and  their  delivery,  those  who  daim 
to  have  such  bonds  issued  must  show  a  strict  compliance  with  all  the 
prerequisites  of  the  statute.  Nothing  is  presumed ;  the  authority  is 
a  delegated  one,  and  nothing  will  be  implied ;  and  while  the  Supreme 
Court  of  the  United  States,  when  the  bonds  have  passed  into  the 
hands  of  hona  Jide  holders  for  value,  have  gone  to  a  great  length  in 
protecting  such  persons,  such  decisions  do  not  apply  to  a  direct  pro- 
ceeding to  inquire  into  the  execution  of  the  power  before  the  rights 
of  third  parties  have  attached.' 

g  136.  Bands  in  the  Hands  of  a  hana  fide  Holder  for  Value — 
Doctrine  of  the  Swpreme  Court  of  the  United  States. — ^When  muni- 
cipal bonds  have  been  issued,  and  have  passed  into  the  hands  of  bona 
fide  holders  for  value,  the  question  as  to  the  validity  of  such  bonds  in 
suits  against  the  corporations  issuing  them  is  entirely  different  from 
the  qliestion  as  to  such  validity  before  their  issue,  when  the  rights  of 
third  parties  are  not  concerned.  While  this  is  conceded,  the  courts 
are  not  harmonious  in  their  decisions  on  this  subject,  and  even  in  the 
same  court  the  views  prevailing  are  received  with  vigorous  dissents, 
nor  is  each  court  always  consistent  with  itself  as  to  the  principles  on 
which  its  decisions  are  founded.  In  the  Supreme  Court  of  the 
United  States  the  cases  which  sustain  the  validity  of  these  bonds, 
notwithstanding  irregularities  in  their  issue  arising  from  a  non- 
compliance with  the  conditions  of  issue,  arrange  themselves  in  three. 
classes. 

In  the  first  class  are  those  cases  in  which  certain  officers  are 
authorized  to  determine  when  the  conditions  are  performed,  or  if  not 
expressly  authorized,  such  authority  is  inferred  from  the  statute,  and 
they  have  determined,  either  in  express  terms  or  by  their  action  in 
issuing  the  bonds,  and  reciting  on  the  face  of  them  that  they  are 
issued  in  pursuance  of  the  power  given  by  a  statute  of  a  specified 
date,  and  that  the  conditions  have  been  performed.  In  such  cases 
the  holder  of  the  bonds  need  only  look  to  the  statute  to  see  if  the 
power  is  conferred.    If  the  power  be  conferred,  he  has  a  right  to 


1  Sherlock  v.  Winnetka,  68  HI.  630.  *  Clay  v.  Goanty,  4  Bush  (Ky.)  154. 

*  Com'ra  of  Knox  Co.  v.  Aspiawall,  21  How.  644, 646 ;  Jadg«  Dillon,  in  Southern  Law 
Reriew,  Oct.  1876,  p.  456. 
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presnme  that  the  officers  have  deterrained  correctly,  and  that  all  the 
conditioDB  have  been  performed.  The  corporation,  in  a  suit  to  en- 
force the  payment  of  the  bonds,  will  not  be  alicrwed  to  show  as  a 
matter  of  defense  any  irregularities  in  the  execution  of  the  power ; 
they  are  concluded  by  the  determination  of  their  agents.  In  the 
earliest  case  on  the  subject,  the  commissioners  of  a  county  were 
authorized  to  subscribe  to  the  stock  of  a  railroad,  and  issue  county 
bonds  in  payment  for  the  stock.  The  condition  on  which  the  power 
was  to  be  exercised  was  that  a  majority  of  the  voters  of  the  county  at 
a  special  election  should  approve  the  subscription.  The  election  was 
held,  the  commissioners  ordered  the  subscription  and  issued  the 
bonds,  which  recited  on  their  face  that  they  were  issued  in  payment 
of  the  subscription  ordered  by  the  commissioners  in  pursuance  of  the 
act  of  assembly  of  January  15th,  1849.  The  commissioners  were  a 
corporate  body  possessing  large  powers  as  to  the  public  and  fiscal 
concerns  of  the  county.  When  suit  was  brought  on  the  coupons,  the 
defense  was  interposed  that  the  requirements  of  the  statute  as  to  the 
notice  of  the  election  had  not  been  complied  with,  and  the  conditions 
not  having  been  performed  on  which  the  grant  of  the  power  was 
made,  the  power  had  not  vested.  The  court  admitted  the  principle 
that  when  the  authority  to  issue  bonds  is  made  contingent  upon  the 
result  of  an  election  had  upon  due  notice,  if  the  notice  is  defective, 
there  is  no  authority  to  issue.  But  the  question  was,  who  is  to  deter- 
mine whether  there  has  been  a  due  election  ?  As  the  commissioners 
are  only  to  act  after  such  election,  that  fact  must  be  determined  by 
some  authority,  and  where  none  is  expressly  provided  by  the  statute, 
the  commissioners  are  fit  and  competent  depositaries  of  such  a  trust, 
and  their  determination  is  oondosive  in  favor  of  innocent  holders  of 
the  bonds.^  The  decision  was  sustained  by  reference  to  an  English 
case  where  the  principle  was  announced  as  to  the  directors  of  a  bank, 
that  the  power  being  vested  in  them  to  borrow  money,  upon  a  reso- 
lution, those  who  dealt  with  them  finding  from  the  deed  of  settlement 
that  the  power  existed,  would  have  a  right  to  infer  that  the  resolution 
liad  been  passed  authorizing  the  borrowing.' 

Where  the  common  council  of  a  city  are  authorized  to  subscribe 
for  stock  in  aid  of  a  railroad,  and  issue  bonds,  on  the  petition  of  three- 
fourths  of  the  legal  voters  of  the  city,  they  are  to  determine  when  the 
three-fourths  have  petitioned,  and  their  determination  is  conclusive. 
In  Bissell  v.  City  of  Jeffersonville  the  bonds  recited  the  fact  that 


'  Oom*rs  of  Knox  Co.  v.  Aspinwall,  21  How.  544. 
*  Royal  British  Bank  v,  Torquand,  6  Ellis  <b  Bl  245. 
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three-fourths  had  petitioned.^  The  eame  principle  has  been  affirmed  in 
many  other  cases.  Where  the  power  exists,  and  the  bonds  purport  on 
their  face  to  have  been  issued  in  pursuance  of  the  power,  the  determin- 
ation of  the  persons  appointed  by  law  to  ascertain  whether  the  prereq- 
uisites of  the  issue  have  been  complied  with,  is  condnsiye  as  to  one 
who  gives  value  for  such  bonds  without  notice  of  the  defect  or  irregu- 
larity.' In  two  late  cases  the  rule  was  maintained.*  In  one,  the  bonds 
were  to  be  issued  when  two-thirds  of  the  tax-payers  had  assented  in 
writing,  in  the  other,  upon  a  vote  of  the  electors ;  on  the  happening  of 
these  events  certain  officers  were  to  subscribe  for  the  stock  and  issue 
the  bonds.  They  were  issued,  and  recited  on  their  face  that  they  were 
issued  in  pursuance  of  a  certain  act  of  the  legislature.  The  question 
whether  the  prerequisites  had  been  complied  with,  was  held  concluded 
by  the  recitals  in  the  bonds.  The  officers  who  were  appointed  to  de- 
cide when  the  prerequisites  of  issue  have  been  complied  with,  have 
decided,  and  the  recitals  in  the  bonds  are  their  decision.  ^'  The  pur- 
chaser is  bound  to  know  the  law  conferring  upon  the  municipality 
power  to  give  the  bonds  on  the  happening  of  a  contingency,  but 
whether  that  has  happened  or  not  is  a  question  of  fact,  the  decision 
of  which  the  law  has  confided  to  others,  to  those  most  competent  to 
decide  it,  and  which  the  purchaser  is,  in  general,  in  no  condition  to 
decide  for  himself."  *  The  rule  was  applied  at  the  same  term,  to  a  case 
where  the  State  by  a  general  law  limited  the  subscriptions  of  counties 
and  towns  in  aid  of  railroads  to  one  per  cent,  of  the  value  of  the 
taxable  property  of  the  municipality.  The  bonds  recited  that  they 
were  issued  in  pursuance  of  and  in  accordance  with  the  act  of  the 
legislature,  and  the  county  commissioners  were  considered  B8  the  body 
to  determine  the  preliminaries  of  the  issue.  By  their  recitals  in  the 
bonds  which  they  issued  they  have  determined  that  all  the  prerequi- 
sites have  been  complied  with,  including  the  Kmit  on  the  rate  of  tax- 
ation." 

In  the  second  class  of  cases  the  bonds  are  negotiable,  and  their 
negotiability  protects  the  holder  from  any  inquiry  into  the  regularity 


*  BisseU  etal,  v.  City  of  JeffersonviUe,  24  How.  287 ;  Van  Hofltrup  v,  Hadiaon  City,  1 
Wall.  291 ;  Meyer  v.  City  of  Mascatine,  1  Wall.  384. 

'  Lynde  v.  County,  16  Wall.  6 ;  Railroad  v.  Otoe,  lb.  667 ;  Chambers  Co.  v.  Clews,  21 
Wall.  821 ;  St  Joseph  Township  v,  Kogers,  16  Wall  644 ;  Grand  Chnte  v.  Winegar,  16 
Wall.  855. 

'  Town  of  Venice  v.  Murdock,  18  Alb.  Law  Jour.  269;  s.  o.  2  Otto,  494;  Town  of 
Coloma  V,  Eaves,  lb.  298,  all  preTious  cases  reviewed  ;  s.  o.  2  Otto,  484. 

*  Strong,  J.,  in  town  of  Coloma  v.  Eaves,  1  $  Alb.  Law  Joor.  296 ;  s.  o.  2  Otto,  490. 

^  Hnmbolt  Township  v.  Long,  38  Alb.  Law  Joar.  418;  s.  o.  2  Otto,  642;  Marcy  tr. 
The  Township  of  Oswego,  U.  8.  Supm.  Ct.  October  Term,  1876,  2  Otto,  687,  Miller 
Davis  and  Field,  JJ.,  dissenting. 
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of  their  issae.  The  power  being  conceded,  and  having  been  exercised 
by  the  iflsne  of  the  n^;otiable  securitj,  the  holder  has  a  title,  which  is 
not  affected  by  defects  in  complying  with  the  preliminary  steps 
required  to  be  taken  by  statute,  referred  to  on  the  face  of  the  paper.^ 
Although  the  person  to  whom  the  bonds  were  originally  delivered 
had  notice  of  these  defects,  and  even  of  fraud  in  the  issue  of  the 
bonds,  a  subsequent  holder  without  notice  of  the  defects  or  fraud  is 
not  affected  by  such  transactions.  Being  negotiable  they  pass  by  de- 
livery, and  the  holder  has  a  perfect  title.*  Having  such  a  title  he 
would  not  be  required  to  show  that  he  was  a  purchaser  for  value ; 
that  would  be  presumed.  But  the  courts  have  modified  the  doctrine 
as  to  ordinary  negotiable  paper,  so  as  to  require  the  holder  to  show 
that  he  purchased  for  value  when  the  circumstances  give  strong  indi- 
cation of  fraud  in  the  inception  of  the  bonds.* 

The  third  dass  of  cases  hold  that  the  corporations  whose  bonds 
are  issued  are  estopped  to  deny  the  validity  of  the  bonds,  either  by 
the  recitals  in  the  bonds  that  they  have  been  issued  in  pursuance  to 
the  statute,  or  by  the  receipt  of  the  stock  issued  in  exchange  for  the 
bonds,  and  the  levying  of  taxes  and  payment  of  interest  on  the 
bonds.^  The  case  of  Moran  v.  Commissioners  of  Miami  County, 
goes  beyond  the  cases  in  the  first  class,  deciding  that  when  the  bonds 
have  been  issued  and  delivered,  reciting  facts  to  show  that  they  are 
regularly  issued,  the  recitals  are  conclusive,  and  the  corporations  are 
estopped  to  deny  their  validity.*  The  case  of  Pendleton  v.  Amy, 
asserts  a  well  known  principle  that  when  a  principal  receives  and  en- 
joys  the  fruits  of  an  act  done  by  the  agent,  this  is  a  ratification  of  the 
acts  of  the  agent,  and  constitutes  an  estoppel. 

^  While  there  are  three  classes  of  these  cases,  there  are  in  reality 
but  two  principles  involved.  The  negotiability  of  the  paper  does  not 
affect  the  question,  and  if  there  be  no  authority  to  issue  the  paper,  its 
form  can  give  it  no  validity.  The  principle  of  estoppel  by  receiving 
the  stock  in  exchange  for  bonds,  collecting  dividends  thereon,  making 
levies  to  pay  the  interest  on  the  bonds,  and  other  acts  which  consti- 
tute a  ratification  of  the  acts  of  the  agent,  is  one  universally  recog- 
nized. The  other  principle  is  that,  when  the  officers, intrusted  with 
issuing  the  bonds,  and  who  are  the  proper  tribunal  to  determine 
whether  the  prerequisites  of  issue  have  been  complied  with,  do  issue 


*  Mercer  Connty  v.  Hackett,  1  Wall.  83. 

*  City  of  LeziDgtoD  v.  Butler,  14  Wall.  289. 

'  Smith  V.  Sac  County,  II  Wall.  189;  Rogers  v.  Burlington,  8  Wall.  664. 

*  Morao  v.  Commissionera,  2  Black,  722,  732 ;  Pendleton  v.  Amy,  13  Wall.  297. 

*  Swayne,  J.,  2  Black,  731,  732. 
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the  bonds,  and  recite  in  them  that  the  statute  has  been  complied  with, 
such  determination  is  conclasive.  To  say  that  such  recitals  estop  the 
corporation  throws  no  light  upon  the  question. 

Want  of  Power. — ^When  there  is  no  power  to  issue  the  bonds,  they 
are  void,  whatever  may  be  their  form,  and  negotiability  does  not  aid 
them.  The  question  is  as  to  the  authority  to  act  at  all,  not  as  to  the 
character  of  the  paper  when  issued.  Fulton  county  was  authorijsed  to 
issue  bonds  in  aid  of  the  Mississippi  and  Wabash  Bailroad  Company. 
Subsequently  the  charter  of  the  company  was  amended,  and  three 
divisions  were  made  of  the  road,  the  eastern,  central  and  western,  each 
constituting  a  distinct  corporation.  The  bonds  were  issued  in  aid  of 
the  central  division,  and  a  vote  was  taken  for  aid  to  the  Mississippi 
and  Wabash  railroad,  and  the  county  derk  issued  the  bonds^  and  his 
act  was  ratified  by  the  supervisors  of  the  county.  These  bonds  were 
declared  void.  The  power  was  to  issue  bonds  in  aid  of  one  corpora- 
tion, and  they  were  issued  in  aid  of  another,  and  the  negotiable  char- 
acter of  the  paper  was  not  allowed  to  be  used  to  eitaUish  ihs  a/uihor- 
ity  to  i89ue  ih&fa}  Where  the  authority  is  given  to  issue  bonds  in  aid 
of  a  railroad,  and  a  vote  is  taken,  which  results  favorably  to  the  sub- 
scription, but  before  the  subscription  is  actually  made,  a  Constitution 
is  adopted  which  prohibits  such  aid,  the  authority  ceases.  The  vote 
is  a  mere  delegation  of  authority,  and  until  executed  may  be  repealed 
by  statute  or  the  Constitution.  In  such  cases  there  is  no  ]>ower,  and 
the  bonds  issued  are  void.'  But  where  the  supervisors  of  a  county,  in 
pursuance  of  an  act  of  the  legislature,  resolve  to  subscribe  to  the  stodc 
of  a  railroad,  and  the  resolution  is  entered  of  record,  and  the  bonds  is- 
sued and  delivered,  the  adoption  of  a  Constitution  prohibiting  such 
subscriptions  after  the  resolution  and  before  the  delivery  of  the  bonds, 
does  not  affect  the  validity  of  the  bonds.  The  resolution  was  a  sub- 
scription to  the  stock,  and  the  delivery  of  the  bonds  snbsequoitly  in 
exchange  for  the  stock  was  merely  carrying  out  a  contract  previously 
entered  into.*  The  same  principle  is  fully  recognized  in  other  cases, 
that  where  there  i^  no  power  the  bonds  are  void,  although  the  judges 
differed  as  to  what  constitutes  the  power.^ 

Where  the  holder  of  the  bonds  has  notice  of  the  defect  in  the  exe- 


1  Marsh  v.  Fulton  Co.  10  WaU.  676. 

«  AspinwaU  <rf  a/,  v.  Oom'ra  of  DarieM  Co.  22  How.  864  ;  Town  of  Concord  ».  Ports- 
nionth  SayinffB  Bank,  U.  S.  Sapremo  Court,  Oetober  Term,  1876,  2  Otto,  625 ;  Union 
Pacific  R.  R.  Co.  V.  Dayia  Co.  6  Eanaaa,  266. 

*  County  of  Moultrie  «.  Rockingham  Ten  Cent  Sayings  Bk.  18  Alb.  Law  Jour.  869 ; 
8.  c.  2  Otto,  681. 

♦Rogers  «.  Burlington,  8  Wall.  664,  666;  City  of  Oalena  v.  Amy,  6  WaU.  706; 
Lvnde  tf.  The  County,  16  WalL  6  ;  Harshman  «.  Bates  County,  IS  Alb.  Law  Jour.  880; 
8.'o.  2  Otto,  669. 
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CQtion  of  the  ]>ower  conferred,  he  is  not  protected,  and  stands  on  the 
same  footing  as  the  holder  when  there  is  no  power.  As  to  him  there 
is  no  power,  for  the  authority  is  delegated  with  conditions,  and  mnst 
be  exercised  as  delegated,  in  order  to  bind  the  corporation.  He  who 
has  notice  of  the  defect  is  claiming  under  a  power  which  he  knows 
was  not  delegated. 

This  may  be  shown  where  the  act  authorizing  the  issue  of  the 
bonds  IS  in  conflict  with  the  Constitution  of  the  State.  In  Illinois  the 
taxing  power  in  counties,  towns,  or  other  divisions  of  the  State,  can 
only  be  delegated  to  the  corporate  authorities  of  the  county,  or  town- 
ship. The  courts  of  that  State  have  uniformly  held  that  this  pro- 
vision of  the  Constitution  is  a  limitation  on  the  power  of  the  legisla- 
ture, and  where  an  act  delegated  to  the  supervisor  and  town  clerk  of  a 
township  the  authority  to  issue  bonds  in  aid  of  a  railroad,  and  levy  a 
tax  for  their  payment,  it  was  declared  void.  The  Supreme  Court  of 
the  United  States,  following  the  decision  of  the  highest  court  of  Illi- 
nois, adopted  their  construction,  that  the  legislature  did  not  have 
power  to  delegate  the  authority  to  issue  the  bonds,  and  held  them  to 
be  void.* 

When  a  subscription  or  issue  of  bonds  is  authorized  to  one  corpo- 
ration and  is  made  to  another,  there  is  a  want  of  power  which  makes 
the  bonds  void.  This  is  true  when  two  railroads  are  consolidated,  and 
the  authority  was  to  issue  bonds  in  aid  of  one  of  the  railroads.  The 
consolidated  company  is  a  new  corporation,  and  there  is  no  authority 
to  issue  bonds  in  favor  of  such  corporation.'  And  so  where  authority 
is  given  to  counties  along  the  line  of  a  raOroad  to  aid  the  railroad,  the 
road  at  that  time  only  running  north  of  a  particular  river,  when  subse- 
quently  the  charter  of  the  road  is  amended  so  as  to  allow  it  to  run 
sonth  of  that  river,  bonds  issued  by  counties  south  of  that  river  were 
declared  void.*  But  where  a  county  is  authorized  to  issue  bonds  in 
aid  of  a  railroad,  and  the  law  of  the  State  allows  of  the  consolidation 
of  railroads,  the  consolidated  company  to  have  all  the  rights  of  the 
two  companies,  bonds  issued  he/ore  the  consolidation  to  one  of  the 
railroads  are  valid,  and  even  if  issued  afterward,  if  the  subscription  had 
been  made  and  the  right  vested  in  one  of  the  roads,  the  bonds  in  the 
hands  of  the  consolidated  road  would  be  valid .^  And  on  the  same 
principle,  where  a  tax  was  voted  in  aid  of  a  railroad  to  be  built,  it  was 


'  Township  of  Elmwood  v.  Marcy,  2  Otto,  289. 

>  Harshman  v.  Bates  County,  2  Otto,  569 ;  Marsh  v,  Falton  Co.  10  Wall.  676. 

>  Sherrard  v,  Lafayette  Co.  3  Dillon  C.  C.  236. 

*  Nugent  V.  Supervisors  of  Patnam  Co.  19  Wall.  241. 
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built,  and  afterward  sold,  and  the  sale  dissolved  the  corporatioii,  but 
the  liability  to  pay  the  tax  continued.  The  existence  of  the  corpora- 
tion was  continued  to  wind  up  its  affairs,  and  this  tax  was  one  of  its 
assets  to  be  used  in  paying  the  debts  of  the  old  corporation.^ 

In  the  case  of  Harahman  v.  Bates  County,  which  has  been  noticed, 
there  was  another  ground  of  decision  in  addition  to  that  noticed.  The 
Constitution  prohibited  the  county  from  loaning  its  credit,  or  becom- 
ing a  stockholder  in  a  raib^ad,  unless  two-thirds  of  the  qualified  Toters 
of  such  county  should  assent  thereto  at  an  election,  but  the  act  of  the 
legislature  only  required  the  assent  of  two^thirds  of  the  qualified  voters 
who  vote  at  etich  election^  and  for  this  reason  the  act  delegating  the 
authority  to  issue  the  bonds  was  Toid.  The  cases  just  noticed,  of  want 
of  power,  where  the  objection  was  a  violation  of  the  Constitution, 
were  cases  where  the  power  not  only  did  not,  but  could  not,  exist  in 
that  form.  In  the  other  cases,  the  defect  was  as  to  the  particular 
railroad ;  the  power  did  exist  as  to  some  railroad,  but  not  as  to  the 
one  in  whose  favor  it  was  exercised. 

On  the  thirtieth  of  March,  1870,  the  legislature  of  Missouri  passed 
an  act  declaring  that  bonds  issued  by  counties,  should  not  he  vidid  or 
be  negotiable  until  they  were  registered  by  the  State  auditor,  who 
should  certify  that  all  conditions  precedent  to  their  issue  had  been 
complied  with.  Bonds  were  issued  in  aid  of  a  railroad  after  the  pas- 
sage of  the  act,  but  they  were  antedated  to  avoid  the  necessity  of 
registration.  The  conditions  on  which  the  bonds  were  issued  had  not 
been  complied  with.  The  Circuit  Court  in  the  eighth  circuit,  held 
that  the  county  was  not  estopped  to  set  up  the  false  date,  even  against 
a  holder  for  value  without  notice  of  the  fraud.  It  was  distinguished 
from  those  cases  in  the  Supreme  Court  of  the  United  States,  by  say- 
ing that  the  statute  declares  the  bonds  void  unless  registered,  and 
being  void  they  continue  so  into  whosesoever  hands  they  pass.'  This 
is  all  very  true  as  to  bonds  idsued  after  the  thirtieth  of  March,  1870, 
but  these  bonds  purported  to  be  issued  before  that  period^  they  so 
recited  on  their  face,  and  this  recital  I  understand  the  Supreme  Court 
to  say  is  conclusive. 

When  municipal  bonds  are  sold  by  a  bank,  without  any  express 
warranty,  and  they  are  afterwards  declared  void,  because  there  was  no 
authority  to  issue  them,  the  bank  cannot  be  held  liable  by  the  pur- 
chaser on  the  ground  of  a  failure  of  consideration.* 


1  MnscfttiDe  Western  R.  B.  Co.  «.  Horton,  88  Iowa,  88. 

*  Anthony  v.  Jasper  County,  3  Cent.  Law  Jonr.  821 ;  citing  Bay  ley  9.  Taber,  5  Mass. 
286. 

*  Otis  et  al.  V.  Cullom,  2  Otto,  447. 
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§  137.  Doctrine  in  the  State  Courts. — The  qaestions  juBt  dis- 
cussed were  in  cases  where  the  power  was  admitted,  for  the  Supreme 
Court  of  the  United  States,  as  well  as  other  courts,  adhere  to  the  doc- 
trine that  when  there  is  no  power  the  bonds  are  void.  The  State 
cpurts  generally,  where  the  power  exists  and  the  defects  are  mere 
irregularities,  agree  with  the  Supreme  Oourt  of  the  United  States, 
that  the  issuing  of  the  bonds  and  recital  on  their  face  that  they  are 
issued  in  accordance  with  the  statute,  is  a  determination,  by  a  proper 
tribunal,  that  they  have  been  issued  regularly,  which  cannot  be  con- 
troverted by  the  corporation  whose  bonds  are  in  the  hands  of  a  bona 
fde  holder  for  val%Le}  The  Ohio  cases  are  based  on  a  statute  declar- 
ing that  the  bonds  issued  and  negotiable  ^'  shall  be  deemed  conclusive 
evidence  of  the  regularity  of  everything  required  by  this  act  prelim- 
inary to  the  issuing  and  negotiation."  In  Connecticut,  the  statute 
directed  a  certificate,  showing  that  two-thirds  of  the  electors  had 
voted  in  favor  of  the  subscription,  to  be  lodged  with  the  secretary  of 
State.  Such  a  certificate  being  lodged,  the  bonds  issued  were  not 
allowed  to  be  attacked  by  showing  that  at  previous  elections  the  vote 
was  unfavorable.  The  holder  of  the  bonds  need  not  go  beyond  the 
certificate  in  his  inquiries  as  to  the  power  to  issue  them.' 

Where  shares  of  stock  have  been  received  in  exchange  for  the 
bonds,  and  interest  paid  by  levying  a  tax  for  the  purpose  for  a  num- 
ber of  years,  the  State  courts  enforce  the  estoppel,  considering  such 
acts  a  ratification  of  the  act  of  the  agent.'  So  where  a  town  voted 
money  for  a  centennial  celebration,  issuing  bonds  of  the  town,  the 
committee  acted,  made  contracts,  and  the  celebration  took  place,  tax- 
payers who  stood  by  and  knew  what  was  done,  were  refused  an  in- 
junction to  restrain  a  levy  of  a  tax  to  pay  the  bonds,^  on  the  ground 
that  they  were  guilty  of  laches  and  bad  faith.  And  so  it  is  held  in 
Kentucky  and  Texas,  that  the  negotiability  of  the  paper  protects  it  in 
the  hands  of  the  holder,  not  only  from  all  equities  between  the  orig- 
inal parties,  but  that  the  holder  has  the  right  to  presume  that  all  con- 
ditions of  issue  have  been  complied  with."    But  while  they  generally 


>  Steioes  v.  Franklin  Qo.  48  Mo.  167 ;  Lathrop  v.  DowUdib^,  60  Mo.  184 ;  State  ex  rd. 
Treadwell  v,  Gomm'rs  of  Hancock  Co.  11  Ohio,  N.  S.  188;  CommualoDers  v.  Nichols,  14 
Ohio,  N.  S.  200;  Railroad  Co.  v.  EyanBYille,  16  Ind.  896;  People  v,  Mitchell,  86  N.  T. 
561 ;  8.  p.  as  14  Ohio,  N.  8.  260. 

*  Society  for  Sayings  v.  New  London,  29  Conn.  174. 

*  Johnson  v.  Starke  Co.  24  I1L  90 ;  Eeitsburg  v.  Frick,  84  IlL  421 ;  Commonwealth  v. 
Pittaborgh,  48  Penn.  St.  891. 

*  Tash  V.  Adams,  10  Cnah.  262. 

^  Maddoz  «.  Graham,  2  Mete.  (Ey.)  66 ;  San  Antonio  v.  Lane,  82  Texas,  406 ;  affi'd 
by  cases  in  the  Supreme  Court  of  the  United  States. 
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agree  that  mere  irregularities  as  to  the  mode  in  which  the  anthorit  j 
is  exercised  may  be  cured  by  the  recitals  of  bonds,  being  considered  a 
determination  that  they  were  regularly  issaed,  there  is  much  differ- 
enee  of  opinion  as  to  what  constitntes  irregularity,  and  whether  in 
the  particular  case  the  defect  was  one  of  irregularity  or  want  of 
power. 

In  Wisconsin,  a  town  was  authorized  to  subscribe  to  stock  and 
issue  bonds  in  aid  of  a  railroad,  conditioned  on  a  majority  vote  by 
the  electors.  The  election  was  to  be  called  by  ten  electors,  a  notice 
of  ten  days  being  given  in  five  public  places.  The  supervisors  were 
to  make  affidavit  of  the  posting  of  the  notice,  which  with  the  appli- 
cations of  the  electors,  was  to  be  recorded  in  the  office  of  the  town 
clerk.  The  inspectors  of  election  were  to  make  a  statement  of  the 
vote,  and  a  certificate  of  their  determination  as  to  the  result,  which 
was  likewise  to  be  recorded  in  the  same  office;  copies  of  the  affi- 
davits and  certificate  were  made  evidence  of  the  facts  stated  therein. 
The  bonds  were  issued  by  the  supervisors,  and  recited  that  in  pursu- 
ance  of  the  act  of  the  legislature,  the  legal  voters  of  the  town  had 
authorized  the  supervisors  of  the  town  to  subscribe  for  the  stock  and 
issue  the  bonds.  But  no  notice  was  given,  and  no  affidavit  or  cer- 
tificate recorded  in  the  office  of  the  town  derk.  These  bonds  were 
declared  void.  The  defect  was  not  a  mere  irregularity,  but  a  want  of 
power,  and  it  was  distinguished  from  the  cases  in  the  Supreme  Court 
of  the  United  States,  decided  prior  to  and  including  Moran  v.  Com'rs 
of  Miami  Co.^  In  those  cases  the  record  was  fair  on  its  face,  but  here 
the  defect  was  in  the  record.  The  case  of  the  Royal  British  Bank  v. 
Torquand'  was  considered  one  of  irregularity  and  not  a  want  of 
power." 

The  town  of  Lathrop  issued  bonds  signed  by  the  president  and 
clerk  of  the  board  of  trustees,  reciting  that  they  were  ^^  issued  under 
and  pursuant  to  an  order  of  the  board  of  trustees  of  the  town  of 
Lathrop  aforesaid,  made  under  authority  of  the  Constitution  of  the 
State  of  Missouri,  and  authorized  by  a  vote  of  the  people  of  said 
town  at  a  special  election  for  that  purpose."  The  statute  required 
the  assent  of  two-thirds  of  the  voters  of  the  town  at  a  general  or 
special  election.  The  evidence  showed  that  there  were  from  four 
hundred  to  six  hundred  voters  in  the  town,  and  that  sixteen  votes 
were  cast  all  in  favor  of  the  subscription,  but  there  was  no  registration 
before  the  election,  no  return  made  to  the  trustees,  or  certificate  of 


1  2  Black,  722.  *  6  EUis  <fc  B1.  827. 

*  Yeeder  v,  Lima,  19  Wise.  280;  affi'd  in  Bishop  v.  Milwaukee,  21  Wise.  267. 
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the  result  of  the  election,  and  no  evidence  of  any  judges  of  election, 
or  that  any  poll-books  were  kept.  It  was  held  that  there  was  no  such 
election  as  was  contemplated  by  law,  and  that  the  failure  to  have  an 
election  was  not  an  irregiUarity  which  could  be  cured  by  recitals — ^it 
was  a  want  of  power.^  The  previous  cases  in  that  State  in  which 
recitals  had  been  held  sufficient  were  cases  in  which  the  voters  had 
voted  to  confer  authority,  and  there  was  irregularity  in  the  notice  or 
in  casting  up  the  vote. 

Where  elections  in  aid  of  railroads  were  authorized  to  be  ordered 
by  the  county  court,  and  the  statute  was  repealed  and  the  authority 
vested  in  the  supervisors  of  the  county,  the  county  court  ordered  an 
election,  bonds  were  issued,  taxes  levied,  and  interest  paid  for  several 
years.  The  defect  was  considered  not  an  irregularity,  but  a  want  of 
power.  The  discretion  to  order  the  vote  was  vested  in  the  super- 
visors, and  the  county  court  had  no  authority  on  the  subject  at  all.* 
The  Constitution  of  Illinois  requires  the  final  passage  of  every  bill  on 
the  ayes  and  noes  to  be  entered  on  the  journal,  and  no  bill  can  become 
a  law  without  a  majority  of  the  members  of  each  house ;  it  also  re- 
quires every  bill  to  be  read  three  times,  unless,  in  cases  of  emergency, 
three-fourths  of  the  house,  when  the  bill  is  pending,  dispense  with 
the  rule.  An  act  authorizing  the  issue  of  bonds  in  aid  of  a  railroad 
was  not  read  three  times,  or  the  rule  dispensed  with  as  required  by  the 
Constitution.  The  bonds  issued  under  the  act  were  void.  This  was 
not  an  irregularity,  it  was  a  want  of  power,  and  no  subsequent  recog- 
nition of  their  validity  by  the  local  authorities  could  so  far  vitalize 
them  as  to  prevent  the  tax-payers  from  denying  the  validity.' 

In  New  York  the  statute  required  the  written  assent  of  two-thirds 
of  the  resident  tax-payers  on  the  assessment  roll  to  be  obtained  and 
filed  in  the  clerk's  office  of  the  county,  with  an  affidavit  that  the 
assents  filed  composed  two-thirds  of  the  tax-payers.  Under  this 
statute  assents  were  obtained  and  filed  with  the  affidavits  of  the 
supervisors.  The  bonds  were  issued  reciting  that  they  were  issued 
parsuant  to  the  act  of  the  legislature,  and  to  them  was  attached  a 
certificate  of  the  clerk  as  to  the  assents  and  affidavit  filed  in  his  office. 
The  court  held  that  there  must  be  evidence  of  the  signatures  of  the 
tax-payers,  and  that  they  were  residents  of  the  town,  and  that  there  is 
no  power  to  execute  municipal  bonds  unless  all  the  conditions  are  per- 


'  Carpenter  v.  Lathrop,  61  Mo.  483. 

*  HarBhall  Co.  v.  Cook;  88  111.  44.  This  case  was  rereraed  in  Sapprvisors  v.  Schenck, 
5  Wall  772,  on  the  grounds  of  irregularity  and  estoppel  in  leyjiog  taxes  and  receiving 
stock. 

*  Byan  v.  Lynch,  68  111.  160. 
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formed.  As  to  the  question  of  estoppel  by  the  recitals  of  the  bond, 
it  was  claimed  that  the  doctrine  was  fonnded  on  the  rale  of  law  that 
where  a  power  is  conferred,  if  the  agent  does  an  act  which  is  appar- 
ently within  the  terms  of  the  power,  the  principal  is  bound  by  the 
representations  of  the  agent  as  to  the  existence  of  any  extrinsic  fact 
essential  to  the  proper  exercise  of  the  power,  when  such  fact,  from  its 
nature,  rests  peculiarly  within  the  knowledge  of  the  agent,  as  in  the 
case  of  the  certification  of  a  check  by  the  teller  of  a  bank.  He  has 
peculiar  means  of  knowing  the  facts,  not  open  to  the  holder  of  the 
check,  and  the  act  is  within  the  scope  of  his  apparent  agency.  A 
distinction  was  taken  between  the  case  of  an  agent  on  whom  authority 
was  voluntarily  conferred^  and  the  case  of.  a  town  which  conferred  no 
authority  upon  its  agents,  the  authority  being  conferred  by  the  legis- 
lature,, but  only  vesting  when  the  tax-payers  have  given  their  assents. 
A  representation  as  to  such  assent  would  be  a  representation  as  to  the 
very  existence  of  the  power.  Such  representations  do  not  bind  the 
principal.  The  reason  on  which  the  rule  is  founded  binding  the 
principal  when  the  agent  exceeds  his  authority  is,  that  when  one  of 
two  innocent  parties  must  suffer  through  the  misconduct  of  another, 
it  is  reasonable  that  he  who  has  employed  him,  and  clothed  him  with 
authority,  and  held  him  out  as  worthy  of  confidence,  should  be  the 
loser.  This  would  not  apply  to  a  town  whose  bonds  are  issued  under 
an  act  of  the  legislature,  designating  the  otficers  to  issue  them,  and 
and  the  terms  on  which  they  are  to  be  issued.^  The  authority  of  this 
case  as  to  requiring  evidence  to  establish  the  validity  of  the  assents^ 
other  than  that  furnished  by  the  filing  of  the  written  assents  and  the 
certificate,  may  well  be  doubted,  even  in  the  State  of  New  York,  but 
on  the  general  question  of  the  estoppel  it  is  worthy  of  the  most  serious 
consideration.' 

In  Virginia,  during  the  late  war,  a  bond  of  the  city  of  Kichmond 
was  confiscated,  and  the  city  was  directed  to  issue  another  bond  payable 
to  H.  L.  Brooke,  the  receiver  of  the  court.  The  council  of  the  city 
directed  a  new  bond  to  be  issued,  showing  on  its  face  that  it  was 
issued  under  the  decree  of  the  court  in  lieu  of  the  confiscated  bond, 
and  that  any  subsequent  issues  should  show  the  same  thing.  The 
bond  was  issued  as  directed  by  the  auditor  of  the  city.  It  came  into 
the  hands  of  R.  II.  Mauray  &  Co.,  who  procured  another  bond  to  be 
issued  to  them  in  lieu  of  this  bond.     This  last  bond  did  not  show  on 


1  Gould  V.  Town  of  Sterling,  28  N.  Y.  462-464 ;  citing  Farmers'  <fc  Mechanics'  Bk.  v. 
Batchers'  <fc  Droyers'  Bk.  16  N.  Y.  126;  Hem  v.  Nichols,  1  Salkeld,  289. 

*  People  v.  Mead,  24  N.  Y.  114  ;  b.  c.  36  N.  Y.  224;   Town  of  Venice  «.  Mordock,  \% 
Alb.  Law  Jour.  269;  Sw  c.  2  Otto,  494. 
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its  face  that  it  had  been  issued  in  lieu  of  the  confiscated  bond.  The 
bond  was  not  negotiable,  but  had  passed  into  the  hands  of  a  bona  fide 
holder  for  value.  The  city  of  Richmond  filed  a  bill  to  have  the  bond 
delivered  up  and  canceled.  The  city  was  considered  as  estopped  by 
the  acts  of  its  officer  in  issuing  the  bond,  and  the  title  of  the  holder 
sustained.^  The  case  contains  an  elaborate  review  of  the  cases  on  the 
subject,  and  places  the  decision  on  the  ground  of  an  estoppel  in  pais, 
"  Where  one  by  his  acts  or  conduct  willfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is  con- 
cluded from  averring  against  the  latter,  a  different  state  of  things  exist- 
ing at  the  same  time."  * 

§  138.  Conclusion. — There  are  several  propositions  on  which  all 
the  authorities  are  agreed  : 

a.  When  there  is  a  grant  of  the  power  to  issue,  and  bonds  pur- 
porting to  be  issued  under  such  grant  have  been  exchanged  for  the 
stock  of  the  railroad  in  aid  of  which  they  are  made,  if  taxes  have  been 
levied  by  the  corporation  for  the  payment  of  the  interest  due  on  such 
bonds  for  a  period  of  years,  such  acts  are  a  ratification  of  the  act  of 
issuing  the  bonds,  and  the  corporation,  county,  or  town  is  estopped  to 
deny  their  validity,  notwithstanding  defects  in  the  exercise  of  the 
power.  They  will  not  be  allowed  to  retain  the  fraits  of  the  bonds, 
and  repudiate  the  obligation  imposed  by  them.' 

5.  Although  there  may  be  fraud  in  the  origin  of  such  bonds,  yet 
if  negotiable  in  form,  the  holder  for  value  without  notice  is  not  affected 
by  such  fraud,  nor  by  any  defects  which  might  have  affected  the  paper 
in  the  hands  ol  the  original  payee.  He  has  title,  for  the  paper  passes 
by  delivery.  But  the  Supreme  Court  of  the  United  States  very 
illogically  say  that  if  the  circumstances  of  fraud  are  strong,  the  holder 
must  show  that  he  paid  value  for  the  bonds,  and  this  will  not  be  pre- 
sumed as  in  ordinary  cases  of  negotiable  paper.* 

c.  Where  there  is  a  grant  of  power,  and  the  defects  in  the  execu- 
tion of  it  consist  of  matters  in  pais^  not  of  record,  the  evidence  of 
which  may  be  easily  lost  and  obscured  by  the  lapse  of  time,  if  the 
bonds  issued  by  the  proper  officers  recite  upon  their  face  that  they 
are  issued  in  pursuance  of  and  in  accordance  with  the  act  granting  the 
power,  such  recital  is  conclusive  that  the  bonds  were  regularly  issued. 


1  De  Yoss  V.  Richmond,  18  Gratt.  889. 

*  Lord  DeomaD,  in  Pickard  v.  Sears,  6  Ad.  <&  Ellis,  469. 

*  City  of  Lexington  v.  Bntler,  U  Wall.  282;  2  Black,  722 ;  18  Wall.  297;  24  111.  90; 
34  ni.  421 ;  43  Penn.  St.  891  ;  10  Cash.  252. 

^  14  Wall.  282 ;  11  Wall.  189 ;  8  WaU.  654 ;  2  Mete.  (Ey.)  66 ;  82  Texas,  405. 
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It  is  a  determination  of  a  fact  by  the  proper  tribunal,  which  cannot 
be  attacked  collaterally,  and  in  a  sait  by  the  bona  fide  holder  no  evi- 
dence will  be  allowed  to  be  introduced  to  show  that  the  prerequisites 
of  issue  have  not  been  complied  with.* 

d.  Where  there  is  a  seeming  grant  of  power,  but  the  defect  in 
conferring  it  is  such  as  to  show  a  want  of  power  in  the  agent — wheth- 
er that  want  of  power  arise  from  the  fact  that  the  bonds  are  issued  in 
aid  of  another  corporation  than  that  designated  by  the  enabling  act ; ' 
from  the  repeal  of  the  act  granting  the  authority ; '  from  the  fact, 
when  dependent  on  an  election,  that  there  was  no  no  election \^  or 
that  a  condition  of  the  exercise  of  the  power  which  is  a  matter  of 
record,  and  could  be  ascertained  by  an  examination  of  the  record,  has 
not  been  complied  with'-^-in  such  cases  the  power  being  a  delegated 
and  limited  one,  and  the  excess  of  power  by  the  agent  being  in  a  mat- 
ter essential  to  the  exercise  of  the  power,  and  not  merefy  in  a  matter 
of  form,  the  bonds  are  void. 

e.  The  last  proposition  is  in  conflict  with  the  rule  as  laid  down  by 
the  Supreme  Court  of  the  United  States,  but  at  the  October  term  of 
that  court,  in  1875,  in  the  dissenting  opinion  of  Judge  Miller,  con- 
curred in  by  Judges  Field  and  Davis,  a  most  vigorous  attack  was 
made  on  the  former  rulings  of  the  court,  and  it  was  said  that  these 
rulings  were  for  the  first  time  defended  on  principle  at  that  term  of 
the  court. 

What  is  the  principle  involved  ?  It  is  agreed  on  all  sides  that  the 
power  being  a  conditional  one,  if  any  of  the  conditions  are  not  per- 
formed, the  act  of  the  agent  is  without  authority,  there  being  want  of 
power  to  act.  But  the  agent  is  clothed  with  authority  upon  the  hap- 
pening of  certain  events,  or  the  doing  of  certain  acts.  The  cases  in 
the  Supreme  Court  of  the  United  States  say,  if  the  agent  exercises 
the  power  and  declares  on  the  face  of  the  instrument  executed  under 
the  power,  that  he,  the  agent,  has  done  the  acts  required,  or  that  the 
events  designated  have  happened,  that  this  declaration  is  conclusive 
evidence  on  the  subject.  This  declaration  may  be  in  general  terms, 
as  that  the  bonds  are  issued  in  accordance  with  the  statute.     Why 


1  24  How.  287;  1  Wall.  291.  884;  13  Alb.  Law  Jour.  269,  298,  413;  48  Mo.  167;  51 
Mo.  184 ;  11  Ohio^  N.  S.  183 ;  16  lod.  895. 

«  10  Wall.  176. 

*  22  How.  864 ;  Town  of  Conoord  v.  Portsmoath  Savings  Bank,  U.  S.  Sapreme  Court, 
October  Term,  1876,  2  Otto,  626;  6  Kansas,  256 ;  13  Alb.  Law  Jour.  369. 

<  51  Mo.  184. 

»  19  Wise.  280;  68  HI.  160;  38  III.  44;  dissenting  opinion  of  MiUer,  J.,  in  Humbolt 
Township  «.  Long,  18  Alb.  Law  Jour.  418;  a.  o.  2  Otto,  642,646;  Judge  Dillon,  in 
Southern  Law  Review,  October,  1876,  p.  487. 


§138.]  MUNICIPAL  BONDS.  421 

should  the  acts  of  the  agent  be  thus  conclusive?  That  he  is  an  agent 
of  limited  powers,  is  admitted.  Would  it  not  appear  reasonable  that 
a  person  dealing  with  such  an  agent,  should  ascertain  that  he  is  acting 
within  the  limits  of  the  power  ?  We  are  referred  to  the  case  of  the 
Kojal  British  Bank  v.  Torquand,^  as  sustaining  these  cases.  There 
the  directors  had  power  to  borrow  money,  to  be  exercised  when  di- 
rected by  a  resolution  of  the  board.  They  borrowed  money,  and  it 
was  held  that  those  dealing  with  them  had  the  right  to  presume  a  res- 
olution to  borrow,  finding  that  they  had  authority  which  could  be 
made  complete  by  resolution.  The  reason  of  the  rule  is  found  in  an 
earlier  case,^  which  contains  a  principle  of  the  law  of  agency  well  set- 
tled, that  when  an  agent  is  clothed  with  authority  to  act,  and  he  ex- 
ceeds his  authority,  if  one  of  two  innocent  parties  must  suflEer  from 
such  act,  it  should  fall  on  the  principal  who  intrusted  the  agent  with 
such  authority.  A  commission  merchant  authorized  to  sell  cannot 
pledge,  nor  would  the  authority  be  aided  at  all  by  his  declaration  that 
he  was  authorized  to  pledge.  The  agent  to  issue  bonds  which  are  to 
be  paid  by  taxation,  and  which  are  only  to  be  issued  on  certain  condi- 
tions, being  an  agent  for  a  special  purpose,  with  no  general  authority 
to  act  in  such  matters,  can  it  be  said  that  when  he  acts  without  the 
performance  of  the  conditions,  he  is  in  the  condition  of  one  who, 
clothed  with  a  general  authority  on  the  subject,  has  exceeded  his 
powers,  and  that  the  principal  who  clothed  him  with  such  powers, 
ought  to  be  the  one  of  the  innocent  parties  to  suflEer  ?  His  author- 
ity is  special  and  limited,  and  those  who  deal  with  him,  who  it 
is  admitted  must  examine  to  see  that  there  is  a  grant  of  power, 
knew  it. 

It  may  be  within  that  rule  to  say  that  when  the  acts  to  be  done  are 
acts  injpaisy  the  evidence  of  which  may  be  lost,  and  which  those  deal- 
ing with  the  agent  cannot  readily  ascertain,  then  the  declarations  of 
the  agent  shall  be  evidence.  The  principal  having  limited  the  au- 
thority in  such  a  manner  that  those  dealing  with  the  agent  cannot 
readily  ascertain  the  limits  of  the  authority,  if  one  of  the  innocent 
parties  is  to  suflEer,  it  should  be  the  principal.  But  when  the  limits  of 
the  authority  are  matters  of  record,  easily  ascertained,  and  when  the 
grant  of  power  shows  that  there  is  a  limit,  it  is  surely  going  too  far 
to  say,  in  such  a  case,  that  the  declaration  of  the  agent  is  conclusive. 


'  6  Ellis  <fe  Bl.  245.  Hewitt  v.  New  York  Ac.  R.  R.  Co.  12  Blatchf.  C.  C.  452,  contains 
a  review  of  the  cases  in  the  Supreme  Court  of  the  United  States.  See  also  an  article  by 
Judge  Dillon,  in  the  Southern  Law  Review,  October,  1S76,  for  a  full  and  able  dissertation 
on  municipal  bonds. 

'  Hern  v.  Nichols,  1  Salkeld,  289. 
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It  cannot  even  be  said  that  one  who  deals  with  such  agent,  without 
inqniiy,  is  an  innocent  party.  He  who  deals  with  an  agent  of  pro- 
fessedly limited  powers,  and  does  not  examine  the  recorded  limits  of 
those  powers,  would  seem  rather  to  be  one  who  was  willfully  ignorant 
of  the  limits  of  the  power. 

These  remarks  apply  to  bonds  issued  under  special  acts,  enabling 
cities,  counties  or  towns,  to  issue  bonds  in  aid  of  railroad  or  other  en- 
terprises. Where  there  is  a  general  power  in  the  agent  to  act,  as  in 
the  case  of  De  Yoss  v.  City  of  Richmond,^  the  remarks  do  not  apply. 
The  case  then  comes  within  the  rule  of  Hem  v,  Kichols.'  It  may 
be  said  that  the  officers  who  issue  the  bonds  in  aid  of  railroads  are 
usually  supervisors,  and  other  officers  having  general  authority.  It  is 
true  that  they  have  a  general  authority  as  to  certain  matters,  but  in 
the  issue  of  these  bonds  their  authority  is  a  special  one. 

Dissenting  Opinion  of  Justice  MiUer. — The  following  is  the  dis- 
senting opinion  of  Mr.  Justice  Miller,  in  the  case  of  Humbolt  Town- 
ship V.  Long,  which  was  concurred  in  by  Justices  Davis  and  Field, 
and  which  has  already  been  referred  to : ' 

'^We  have  had  argued  and  submitted  to  us  during  the  present 
term  some  ten  or  twelve  cases  involving  the  validity  of  bonds  issued 
in  aid  of  railroads  by  counties  and  towns  in  different  States. 

"  They  were  reserved  for  decision  until  a  late  day  in  the  term,  and 
the  opinions  having  been  delivered  in  all  of  them  within  the  last  few 
weeks,  I  have  waited  for  what  I  have  thought  proper  to  say  by  way 
of  dissent  to  some  of  them  until  the  last  of  these  judgments  are  an- 
nounced, as  they  have  been  to-day. 

''  I  understand  these  opinions  to  hold  that  when  the  Constitution 
of  the  State  or  an  act  of  its  legislature  imperatively  forbids  these 
municipalities  to  issue  bonds  in  aid  of  railroads  or  other  similar  enter- 
prises, all  such  bonds  issued  thereafter  will  be  held  void.  But  if  there 
exists  any  authority  whatever  to  issue  such  bonds,  no  restrictions, 
limitations  or  conditions  imposed  by  the  legislature  in  the  exercise  of 
that  authority  can  be  made  effectual  if  they  be  disregarded  by  the  of- 
ficers of  those  corporations. 

"  That  such  is  the  necessary  consequence  of  the  decision  just  read, 
in  the  cases  from  the  State  of  Kansas,  is  too  obvious  to  need  argu- 
ment or  illustration.  That  State  had  enacted  a  general  law  on  the 
subject  of  subscriptions  by  counties  and  towns  to  aid  in  the  construc- 


»  18  Gratt.  38?. 

<  1  Salkeld,  289  ;  and  see  Lord  Denman,  in  Plckard  v.  Sears,  6  Ad.  A  Eltis,  469. 

•  AnU,  p.  420. 
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tion  of  railroads,  in  which  it  was  declared  that  no  bonds  should  be 
issued  on  which  the  interest  required  an  annual  levy  of  a  tax  beyond 
one  per  cent,  of  the  value  of  the  taxable  property  of  the  municipal- 
ity which  issued  them. 

'^  In  the  case  under  consideration  this  provision  of  the  statute  was 
wholly  disregarded.  I  am  not  sure  that  the  relative  amount  of  the 
bonds,  and  of  the  taxable  property  of  the  towns  is  given  in  these  cases 
^th  exactness,  but  I  do  know  that  in  some  of  the  cases  tried  before 
me  last  summer  in  Kansas  it  was  shown  that  the  first  and  only  issue 
of  such  bonds  exceeded  in  amount  the  entire  value  of  the  taxable 
property  of  the  town  as  shown  by  the  tax  list  of  the  year  preceding 
the  issue. 

^^  This  court  holds  that  such  a  showing  is  no  defense  to  the  bonds, 
notwithstanding  the  express  prohibition  of  the  legislature.  It  is 
therefore  clear  that  so  long  as  this  doctrine  is  upheld,  it  is  not  in  the 
power  of  the  legislature  to  authorize  these  corporations  to  issue  bonds 
under  any  special  circumstances,  or  with  any  limitation  in  the  use  of 
the  power,  which  may  not  be  disregarded  with  impunity.  It  may  be 
the  wisest  policy  to  prevent  the  issue  of  such  bonds  altogether.  But 
it  is  not  for  this  court  to  dictate  a  policy  for  the  States  on  that  sub- 
ject. 

'^  The  result  of  the  decision  is  a  most  extraordinary  one.  It  stands 
alone  in  the  construction  of  powers  specifically  granted,  whether  the 
source  of  the  power  be  a  State  Constitution,  an  act  of  the  legislature, 
a  resolution  of  a  corporate  body,  or  a  written  authority  given  by  an 
individual.  It  establishes  that  of  all  the  class  of  agencies,  public  or 
private,  whether  acting  as  officers  whose  powers  are  created  by  statute, 
or  by  other  corporations,  or  by  individuals,  and  whether  the  subject- 
matter  relates  to  duties  imposed  by  the  nation,  or  the  State,  or  by 
private  corporations,  or  by  individuals,  on  this  one  class  of  agents,  and 
in  regard  to  the  exercise  of  this  one  class  of  powers  alone,  must  full, 
absolute,  and  imcontrollable  authority  be  conferred  on  them,  or  none. 
In  reference  to  municipal  bonds  alone,  the  law  is  that  no  authority  to 
issue  them  can  be  given,  which  is  capable  of  any  effectual  condition 
or  limitation  as  to  its  exercise. 

"  The  power  of  taxation,  which  has  repeatedly  been  stated  by  this 
court  to  be  the  most  necessary  of  all  legislative  powers,  and  least  cap- 
able of  restriction,  may  by  positive  enactments  be  limited.  If  the 
<?onstitution  of  a  State  should  declare  that  no  tax  shall  be  levied  ex- 
ceeding a  certain  per  cent,  of  the  value  of  the  property  taxed,  any 
statute  imposing  a  larger  rate  would  be  void  as  to  the  excess.     If  the 
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leffdsLtwre  ghonld  Bay  that  no  mtinicipal  corporation  ahonld  aseesB  a 
tax  beyond  a  certain  per  cent.,  the  conrtB  would  not  hesitate  to  pro- 
nounce a  levy  in  excesB  of  that  rate  Toid. 

'^  But  when  the  legislature  undertakes  to  limit  the  power  of  creat- 
ing  a  debt  by  these  corporations  which  will  require  a  tax  to  pay  it  in 
excess  of  that  rate  of  taxation,  this  court  says  there  is  no  power  to  do 
this  effectually.  No  such  principle  has  ever  been  applied  by  this 
court,  or  by  any  other  court,  to  a  State,  to  the  United  States,  to  pri- 
vate corporations,  or  to  individuals.  I  challenge  the  production  of  a 
case  in  which  it  has  been  so  applied. 

"  In  the  Floyd  Acceptance  Cases  (7  Wall.  666),  in  which  the  Sec- 
retary of  War  had  accepted  time  drafts  drawn  on  him  by  a  contractor, 
which,  being  negotiable,  came  into  the  hands  of  bona  fide  purchasera 
before  due,  we  held  that  they  were  void  for  want  of  authority  to  ac- 
cept them.  And  this  case  has  been  cited  by  this  court  more  than 
once  without  question.  No  one  would  think  for  a  moment  of  holding 
that  a  power  of  attorney  made  by  an  individual  cannot  be  so  limited 
as  to  make  any  one  dealing  with  the  agent  bound  by  the  limitation, 
or  that  the  agent's  construction  of  his  power  bound  the  principal. 
Nor  has  it  ever  been  contended  that  an  officer  of  a  private  corporation 
can,  by  exceeding  his  authority,  when  that  authority  is  express,  is 
open  and  notorious,  bind  the  corporation  which  he  professes  to  rep- 
resent., 

"  The  simplicity  of  the  device  by  which  this  doctrine  is  upheld  as 
to  municipal  bonds  is  worthy  the  admiration  of  all  who  wish  to  profit 
by  the  frauds  of  municipal  officers.  It  is,  that  wherever  a  condition 
or  limitation  is  imposed  upon  the  power  of  those  officers  in  issuing 
bonds,  they  are  the  sole  and  final  judges  of  the  extent  of  those 
powers.  If  they  decide  to  issue  them,  the  law  presumes  that  the  con- 
ditions on  which  their  powers  depended  existed,  or  that  the  limitation 
upon  the  exercise  of  the  power  has  been  complied  with,  and  especially 
and  particularly  if  they  make  a  faUe  recital  of  the  fact  on  which 
the  power  depends  in  the  paper  they  issue,  this  false  recital  has  the 
effect  of  creating  a  power  which  had  no  existence  without  it. 

"  This  remarkable  result  is  always  defended  on  the  ground  that 
the  paper  is  negotiable,  and  the  purchaser  is  ignorant  of  the  falsehood. 
But  in  the  Floyd  Acceptance  Cases  this  court  held,  and  it  was  neces- 
sary to  hold  so  there,  that  the  inquiry  into  the  authority  by  which 
negotiable  paper  was  issued  was  just  the  same  as  if  it  were  not  nego- 
tiable, and  that,  if  no  such  authority  existed,  it  could  not  be  aided  by 
giving  the  paper  that  form.  In  county  bond  cases  it  seems  to  be 
otherwise. 
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*'  In  that  case  the  court  held  that  the  party  taking  such  paper  was 
bound  to  know  the  law  aa  it  affected  the  authority  of  the  officer  who 
isBued  it.  In  county  bond  casee,  while  this  principle  of  law  is  not  ex- 
preeely  contradicted,  it  is  held  that  the  paper,  though  issued  without 
authority  of  law,  and  in  opposition  to  its  express  provisions,  is  still 
valid. 

'^  There  is  no  reason,  in  the  nature  of  the  condition  on  which  this 
power  depends  in  these  cases,  why  any  purchaser  should  not  take 
notice  of  its  existence  before  he  buys.  The  bonds  in  each  ca^e  were 
issued  at  one  time,  as  one  act,  of  one  date,  and  in  payment  of  one 
subscription.  All  this  was  a  matter  of  record  in  the  town  where  it 
was  done. 

'<  So,  also,  the  valuation  of  all  the  property  of  the  town  for  the 
taxation  of  the  year  before  the  bonds  were  issued,  is  of  record  both  in 
that  town  and  in  the  office  of  the  clerk  of  the  county  in  which  the 
town  is  located.  A  purchaser  had  but  to  write  to  the  township  clerk 
or  the.  county  clerk  to  know  precisely  the  amount  of  the  issue  of 
bonds  and  the  value  of  the  taxable  property  within  the  township.  In 
the  matter  of  a  power  depending  on  these  facts,  in  any  other  class  of 
cases,  it  would  be  held  that  before  buying  these  bonds  the  purchaser 
must  look  to  those  matters  on  which  their  validity  depended. 

'^  They  are  public,  all  open,  all  accessible.  The  statute,  the  ordi- 
nance for  their  issae,  the  latest  assessment  roll.  But  in  favor  of  a 
purchaser  of  municipal  bonds  all  this  is  to  be  disregarded,  and  a  debt 
contracted  withont  authority,  and  in  violation  of  express  statute,  is  to 
be  collected  out  of  the  property  of  the  helpless  man  who  owns  any  in 
that  district. 

^^  I  say  helpless  advisedly,  because  these  are  not  his  agents.  They 
are  the  officers  of  the  law.  Appointed  or  elected  without  his  con- 
sent, acting  contrary,  perhaps,  to  his  wishes.  Snrely,  if  the  acts  of 
any  class  of  officers  should  be  valid  only  when  done  in  conformity  to 
law,  it  is  those  who  manage  the  affairs  of  towns,  counties  and  vil- 
lages, in  creating  debts  which  not  they  but  the  property  owners  must 

pay- 

^'  The  original  case  on  which  this  ruling  is  based,  is  Knox  County 
V.  AspinwaU,  21  How.  544.  It  has,  I  admit,  been  frequently  cited 
and  followed  in  this  court  since  then,  but  the  reasoning  on  which  it 
was  founded  has  never  been  examined  or  defended  until  now.  It  has 
simply  been  followed.  The  case  of  The  Town  of  Coloma  v.  Eaves, 
decided  a  few  days  ago,  is  the  first  attempt  to  defend  it  on  principle 
that  has  ever  been  made.  How  far  it  has  been  successful  I  will  not 
undertake  to  say.     Of  one  thing  I  feel  very  sure,  that  if  the  English 
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judges  who  decided  the  case  of  The  Royal  British  Bank  v.  Torqaand, 
•on  the  authority  of  which  Knox  County  v,  Aspinwall  was  based,  were 
here  to-day,  they  would  be  filled  with  astonishment  at  this  result  of 
their  decision. 

"  The  bank  in  that  case  was  not  a  corporation.  It  was  a  joint 
stock  company  in  the  nature  of  a  partnership.  The  action  was 
against  the  manager  as  such,  and  the  question  concerned  his  power  to 
borrow  money.  This  power  depended  in  this  particular  case  on  a 
resolution  of  the  company.  The  charter  or  deed  of  settlement  gave 
the  power,  and  when  it  was  exercised  the  court  held  that  the  lender 
was  not  bound  to  examine  the  records  of  the  company  to  see  if  the 
resolution  had  been  legally  sufficient. 

"  This  was  a  private  partnership.  Its  papers  and  records  were  not 
open  to  public  inspection.  The  manager  and  directors  were  not  of- 
ficers of  the  law,  whose  powers  were  defined  by  statute,  nor  was  the 
existence  of  the  condition  on  which  the  power  depended  to  be  ascer- 
tained by  the  inspection  of  public  and  official  records  made  and  kept 
by  officers  of  the  law  for  that  very  purpose.  In  all  these  material 
<3ircumstances  that  case  differed  widely  from  those  now  before  us.  It 
is  easy  to  say,  and  looks  plausible  when  said,  that  if  municipal  corpo- 
rations put  bonds  on  the  market  they  must  pay  them  when  they  be- 
come due.  But  it  is  another  thing  to  say  that  when  an  officer  created 
by  the  law  exceeds  the  authority  which  that  law  confers  upon  him, 
and  in  open  violation  of  law  issues  these  bonds,  the  owner  of  property 
lying  within  the  corporation  must  pay  them,  though  he  had  no  part 
whatever  in  their  issue,  and  no  power  to  prevent  it. 

"  This  latter  is  the  true  view  of  the  matter.  As  the  corporation 
could  only  exercise  such  power  as  the  law  conferred,  the  issuing  of 
the  bonds  was  not  the  act  of  the  corporation.  It  is  a  false  assumption 
to  say  that  the  corporation  put  them  on  the  market.  If  one  of  two 
innocent  persons  must  suffer  for  the  unauthorized  act  of  the  township 
or  county  officers,  it  is  clear  that  he  who  could,  before  parting  with 
his  money,  have  easily  ascertained  that  they  were  unauthorized,  should 
lose,  rather  than  the  property  holder,  who  might  not  know  anything 
of  the  matter,  or  if  he  did,  had  no  power  to  prevent  the  wrong. 

"Mr.  Justice  Davis  and  Mr.  Justice  Field  concur  with  me  in  this 
opinion." 

§  139.  Bights  of  Creditors  as  affected  hy  subsequent  Statutes  or 
Decisions — Curing  Acts. — In  a  previouschapter  we  have  seen  that 
the  legislature  could,  at  any  time,  alter  or  modify  the  powers  of  mu- 
nicipal corporations,  that  they  were  mere  agencies  for  the  more  ef- 
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fective  government  of  the  State,  and  the  powers  vested  in  them  for 
this  purpose  are  liable  to  be  changed  at  the  will  of  the  legislature. 
But  when  under  the  exercise  of  powers  delegated,  the  rights  of  third 
persons  have  accrued,  and  they  have  assumed  the  form  of  a  contract 
with  the  municipal  corporation,  the  legislature  cannot  change  the  pow- 
ers of  the  corporation  so  as  to  impair  the  rights  of  the  creditors  of  the 
corporation.  The  Constitntion  of  the  United  States  prohibits  the  States 
from  enacting  any  law  impairing  the  obligation  of  contracts,  and  while 
the  legislature  may  alter  or  modify  the  powers  of  the  subdivisions  of 
the  State,  such  alteration  cannot  be  allowed  to  affect  the  creditors  of 
such  subdivisions.     They  are  entitled  to  claim  that  the  corporation 
shall  exercise  such  powers  as  it  had  at  the  time  their  contract  was 
made.^    One  of  the  class  of  cases  cited  is  where,  after  the  subscrip- 
tion and  issuing  of  the  bonds,  the  rate  of  taxation  by  the  corporation 
is  limited.    In  such  cases  the  limitation  does  not  affect  the  right  of 
the  creditor  to  have  a  levy  made  to  pay  his  debt,  although  it  may  be 
necessary  to  exceed  the  limit.    The  operation  of  the  act  is  prospective, 
and  it  cannot  be  construed  retrospectively,  so  as  to  deprive  the  cred- 
itor of  the  right  to  the  levy  as  it  existed  when  the  contract  was  made. 
An  extreme  case  illustrating  the  doctrine  was  where,  by  an  act  of 
the  legislature,  lands  were  purchased  for  a  public  park,  the  commis- 
sioners were  authorized  to  issue  bonds  in  part  payment,  and  these 
bonds  were  declared  a  lien  on  the  lands  of  the  park.    Subsequently  an 
act  was  passed  giving  the  commissioner  authority  to  sell  a  part  of 
these  lands,  to  create  out  of  the  proceeds  of  sale  a  sinking  fund  for  the 
purpose  of  paying  the  bonds.     This  latter  act  was  declared  void,  as 
impairing  the  obligation  of  the  contract  created  by  the  bonds.    The 
question  is  said  to  be  simply  whether  the  contract  is  impaired,  the  de- 
gree of  the  impairment  not  being  considered,  as  it  does  not  affect  the 
result.^    This  doctrine  only  applies  where  there  is  an  e^cecuted  con- 
tract.    The  mere  vote  of  the  electors  to  subscribe  is  not  such  a  con- 
tract.^   Where  there  was  a  subscription  to  the  stock  of  a  railroad,  and 
under  the  authority  conferred  to  issue  bonds  therefor,  the  railroad 
claimed  $600,000  of  bonds,  but  a  subsequent  act  gave  authority  to 
compromise  and  issue  a  less  amount  of  bonds,  this  doctrine  was  con- 
sidered not  to  apply,  and  the  act  was  held  valid.* 


»  Van  Hoffman  tr.  City  of  Quincy,  4  WaU.  685 ;  The  City  »•.  Lamson,  9  Wall.  411 ; 
State  «c  re/.  Hasbrouckv.  Milwaukee,  25  Wis.  122;  Western  Savings  Fund  v.  Philadel- 
phia, 31  Penn.  St.  176 ;  Beckwith  v.  English,  61  111.  147. 

»  Brooklyn  Park  Gom'ra  v.  Armstrong,  46  N.  Y.  284. 

»  Union  Pacific  R.  R.  Co.  v.  Davis  Co.  6  Kansas,  256. 

♦  People  V.  Coon,  26  Cal.  638. 
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« 

The  rights  of  creditors  are  not  only  protected  from  changes  made 
by  the  legislature  in  the  powers  of  the  corporations,  bat  the  Supreme 
Court  of  the  United  States  have  extended  the  principle,  so  that  when 
the  courts  of  a  State  have  decided  that  bonds  issued  by  corporations 
are  valid,  if  the  courts  of  the  State  subsequently  reverse  such  decision 
and  declare  that  the  bonds  are  void,  because  the  legislature  did  not 
have  the  power  to  authorize  the  issue  of  such  bonds,  then  the  rights 
of  the  holders  of  the  bonds  issued  during  the  period  when  the  courts 
of  the  State  held  them  valid,  are  not  affected  by  the  subsequent  de- 
cision of  the  court  that  they  are  invalid.^  And  although  the  rule  of 
the  Supreme  Court  of  the  United  States  in  the  construction  of  the 
Constitutions  and  statutes  of  the  States  is  to  follow  the  decisions  of 
the  State  courts,  yet  they  refused  to  do  so  in  these  cases,  because  of 
what  was  considered  the  great  injustice  to  the  holders  of  the  bonds. 
The  judiciary  act  provides  that  the  laws  of  the  several  States,  except 
when  the  Constitution,  treaties  or  statutes  of  the  United  States  shall 
otherwise  require,  shall  be  regarded  as  rules  of  decision  in  the  courts 
of  common  law  in  the  United  States.*  In  construing  this  act  the  de- 
cision of  the  highest  court  of  the  State  was  considered  a  part  of  the 
statute  law  of  the  State  as  to  its  construction.  There  were  exceptions 
to  the  rule.  A  notable  one  was,  that  the  rule  did  not  apply  to  the 
construction  of  a  contract,  or  a  question  of  general  commercial  law. 
In  the  case  of  Gelpcke  v,  Dubuque,  Judge  Miller  dissented,  claiming 
that  the  decision  of  the  State  court  should  be  followed,  and  that  there 
was  nothing  in  the  case  to  take  it  out  of  the  rule  heretofore  followed, 
"  that  this  was  a  step  in  advance  of  anything  heretofore  decided  by  the 
court  on  the  subject,  that  this  advance  was  in  the  direction  of  a  usur- 
pation of  the  right  which  belongs  to  the  State  courts,  to  decide  as  a 
finality  upon  the  construction  of  State  Constitutions  and  State  stat- 
utes." "  The  decision  in  this  case  was  again  affirmed,  in  Lee  County 
V.  Rogers,*  the  court  declaring  that  the  question  was  not  open  for  re- 
examination in  that  tribunal.  But  while,  as  applied  to  the  class  of 
cases  before  the  court,  the  principle  is  settled,  I  do  not  understand  it 
to  be  asserted  as  a  general  principle  that  when  contracts  are  entered 
into  under  a  statute  which  has  been  construed  by  the  highest  courts  of 
a  State,  a  subsequent  decision  of  the  State  court,  giving  a  different 
construction  to  the  statute,  will  be  considered  as  nugatory  because  it 


^  Gelpcke  v.  City  of  Dabaque,  1  Wall.  175 ;  Mayor  v.  Mascatine,  1  Wall.  884  ;    The 
City  r.  Lamson,  9  Wall.  477. 

»  Brigbtley's  Dig.  Laws  U.  S.  vol.  1,  p.  792 ;  Revised  Statutes  of  U.  S.  p.  136,  §  721. 

3  1  Wall.  207,  220,  and  criticism  in  9  American  Law  Review,  881,  April,  1876. 

*  7  Wall.  181. 
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impairs  the  obligation  of  the  contract  made  when  a  different  ruling 
prevailed, 

A  municipal  corporation  having  power  to  subscribe  to  the  stock  of 
a  railroad,  and  levy  a  tax  theref  or,  cannot  modify  or  alter  the  subscrip- 
tion authorized,  and  a  compromise  of  the  subscription  by  paying  a 
sum  of  lieu  of  the  amoimt  subscribed,  is  void.^ 

The  questions  affecting  the  validity  of  these  bonds,  discussed  in 
this  chapter,  are  raised  by  the  corporation  through  its  ojSicers,but  it  is 
not  every  officer  of  the  corporation  who  can  raise  such  questions  and 
make  the  defense.  Where  the  collector  of  a  town  has  collected  a  tax 
levied  to  pay  such  bonds,  under  a  statute  which  directs  that  the  money 
raised  by  taxation  to  pay  the  principal  and  interest  of  the  bonds,  ^A^n 
coUectedj  shall  be  paid  to  the  railroad  commissioners,  the  collector 
who  collected  such  moneys  cannot  make  defense ;  it  is  his  duty  to  pay 
over  the  money.'  But  when  a  tax  has  been  levied  and  collected,  and 
the  money  is  in  the  hands  of  the  county  treasurer,  although  collected 
to  pay  the  bonds,  defense  may  be  made  as  to  the  validity  of  the  bonds. 
In  such  case  the  treasurer  owes  no  duty  to  the  person  claiming  the 
money ;  he  did  not  receive  it  under  a  statute  directing  him  to  pay  to 
the  relator.  He  is  the  custodian  of  the  public  moneys,  to  pay  such 
claims  as  under  the  laws  of  the  State  are  valid.' 

Where  there  are  irregularities  in  the  mode  of  taking  the  subscrip- 
tions in  aid  of  a  railroad,  or  in  issuing  the  bonds  of  the  county,  town 
or  city,  in  payment  therefor,  these  irregularities  may  be  cured  by  a 
subsequent  act  of  the  legislature.  And  such  acts  are  not  liable  to  the 
objection  that  they  are  retrospective,  as  the  legislature,  in  their  dis- 
cretion in  apportioning  the  tax,  might  have  imposed  the  tax  to  pay 
such  bonds  originally  without  condition,  and  so  they  may  declare  the 
bonds  issued  without  a  compliance  with  the  condition,  valid.*  We 
have  seen,  heretofore,  that  where  the  roll  of  the  assessors,  in  listing 
property  for  taxation,  is  defective,  because  of  irregularities  in  the  as- 
sessment, the  defects  could  be  cured  by  act  of  legislature.'  So  when 
there  are  local  assessments  authorized,  and  they  are  made  in  a  defect- 
ive manner,  the  defect  may  be  cured  by  a  subsequent  act  of  the  legis- 
lature declaring  the  assessment  yalid.^    These  acts  are  strictly  con- 


>  Bell  V.  Railroad  Co.  4  Wall.  698. 

«  Martin  v.  Brown,  65  N.  Y.  180  ;  b.  p.  4  Wall.  698 ;  Ross  tf.  Curtis,  81  N.  Y.  606. 

»  People  V.  Mead,  86  N.  Y.  224. 

*  Thompson  v.  Lee  County,  3  Wall  827;  People  v.  Mitchell^  85  N.  Y.  551 ;  Bass  v. 
Colambus.  80  6a.  845;  Bridgeport  v.  Honsatonic  R.  R.  Co.  15  CoDn.  475;  Bteines  v. 
Franklin  Co.  48  Mo.  167 ;  Schenly  v.  Commonwealth,  36  Penn.  St.  29. 

«  AnU,  Cb.  15,  §  104. 

*  Butler  V.  Toledo,  5  Ohio,  N.  S.  225;  Brevoort  v.  Detroit,  24  Mich.  822;  Himmel- 
man  v.  Cofran,  86  Cal.  411. 
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8traed,  and  where  authority  was  given  to  a  board,  in  cases  where  the 
local  assessment  was  insufficient  for  the  purpose  intended,  because  of 
delinquency  in  those  assessed  to  make  a  new  assessment  to  cover  such 
delinquency,  they  were  considered  as  having  no  power  to  make  a 
special  assessment  to  cover  deficiencies  in  the  first  assessment.^  And 
if  the  first  assessment  is  void,  the  second  to  make  up  deficiencies  is 
likewise  void.'  And  so  in  Maryland,  when  the  grading  and  paving 
of  an  avenue  was  authorized  to  be  done  on  an  application  of  the  prop-* 
erty  owners  abutting  on  the  avenue  to  the  mayor  and  council,  who 
were  to  determine  whether  the  work  was  consistent  with  public  good, 
the  expense  of  the  work  to  be  borne  by  the  abutters,  the  application 
was  made  to  the  city  commissioners,  instead  of  the  mayor  and  coun- 
cil.  The  work  was  done,  the  city  passed  an  ordinance  ratifying  the 
contract  to  grade  the  avenue,  and  the  acts  of  all  its  officers  in  relation 
to  it.  The  abutters  filed  a  bill  to  restrain  an  assessment  on  their 
property,  and  the  proceedings  were  held  void,  the  dty  commissioners 
acted  without  jurisdiction.'  After  this  decision  the  legislature  em- 
powered the  city  to  pay  the  contractor,  and  assess  a  tax  on  the  abut- 
ters to  reimburse  the  city.  This  act  of  the  legislature  was  declared 
void  as  an  exercise  of  judicial  power,  the  court  considering  the  act  as 
a  substantial  reversal  of  their  decision.^  And  so  in  other  cases  the 
doctrine  is  announced  that  irregularities  in  proceedings  to  levy  local 
assessments  may  be  cured  by  subsequent  legislative  action,  but  if  the 
original  proceedings  were  void  because  of  the  ill^ality  of  the  tax, 
and  not  on  account  of  the  mode  of  assessment,  they  will  not  be 
aided  by  legislative  action.' 

Under  an  act  authorizing  the  bonding  of  a  town  in  aid  of  a  rail- 
road by  a  commissioner,  by  whom  the  stock  was  to  be  subscribed  and 
bonds  issued,  provided  certain  consents  were  obtained  and  proof 
filed,  the  commissioner  deeming  the  consents  to  be  obtained  in  ac- 
cordance with  the  statute,  subscribed  for  the  stock  and  issued  the 
bonds,  and  delivered  them  to  the  company  in  payment  of  the  stock. 
A  controversy  having  arisen  as  to  the  regularity  of  the  consents,  the 
legislature  enacted  that  '*  when  bonds  have  been  issued  by  the  com- 
missioner or  commissioners  of  any  town,  and  the  said  railroad  shall 
have  been  constructed  through  such  town,  the  bonds  shall  be  valid 
and  binding  on  said  towns."     This  act  made  the  bonds  valid.*    The 


'  Chicago  v.  People,  P6  Dl.  827 ;  Dean  v.  Carleton,  27  Wis.  522. 

»  Workman  r.  Chicago,  61  lU.  468. 

'  Baltimore  v.  Patter,  18  Md.  284.  «  Baltimore  v.  Hoon,  26  Md.  194. 

»  Dill  V.  Roberts,  80  Wise.  178;  Dean  v.  Borcheniua,  80  Wise.  286. 

•  Town  of  Duanesbnrgh  %\  Jenkins,  67  N.  Y.  177,  a  very  instnictiye  case. 
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principle  on  which  the  case  is  based  is,  that  all  power  on  the  subject 
is  derived  from  the  legislature,  and  that  the  consent  of  the  tax- 
payers gives  no  validity  to  the  legislative  grant.  The  legislature 
may  and  often  does  affix  as  a  condition  of  the  exercise  of  the  power 
by  the  municipality,  that  a  majority  of  the  tax-payers  shall  consent, 
but  it  may  require  that  consent  to  be  given  in  any  other  mode.  It 
may  require  it  to  be  given  by  a  commissioner  or  other  officer,  for  the 
whole  power  is  the  creature  of  the  legislative  will.  And  so  it  may 
change  or  alter  the  conditions  of  the  exercise  of  the  power  as  it  sees 
fit,  if  the  rights  of  creditors  are  not  impaired.  This  act  simply 
changed  the  condition  on  which  the  power  was  to  be  exercised.  This, 
case  was  distinguished  from  The  People  v.  Batcheller,^  where  it  was 
held  that  a  town  could  not  be  compelled  to  subscribe  to  the  stock  of 
a  railroad  and  issue  its  bonds  in  payment.  '^  The  one  is  merely  reme- 
dial of  defects  occurring  in  the  exercise  of  a  power  legitimately  con- 
ferred, and  making  certain  facts  conclusive  evidence  of  the  proper 
exercise  of  the  power.  The  other  imposes,  or  attempts  to  impose,  an 
obligation  without  the  consent  and  against  the  will  of  the  party  to  be 
bound,  when  no  act  of  performance  has  taken  place." '  Nor  does 
the  case  of  The  People  v.  Batcheller  at  all  conflict  with  an  act  allow- 
ing the  tax-payers  of  a  town  to  decide  whether  the  town  will  donate 
its  bonds  to  a  railroad  and  levy  taxes  for  the  payment  thereof.  Such 
an  act  merely  enables  the  town,  which  possessed  no  inherent  power 
on  the  subject,  all  its  powers  coming  from  the  legislature,  to  aid  the 
railroad.*  The  principle  of  the  plenary  control  of  the  legislature  over 
the  powers  of  the  subdivisions  of  the  State  will  allow  it  always  in  the  . 
case  of  town  bonding  and  local  assessments  to  cure  any  defects  in  the 
execution  of  the  power,  by  subsequent  legislation  recognizing  the 
validity  of  the  bonds,  or  directing  in  the  case  of  assessments  a  re- 
assessment of  the  tax.  The  Maryland  case  cannot  be  reconciled  with 
this  principle. 


»  68  N.  Y.  140.  •  57  N.  Y.  193,  194.  Johnson,  ComY. 

'  Town  of  Queensbury  v.  Culver,  19  Wall.  83. 
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MODE  OF  ASSESSMENT  AND  COLLECTION  OF  TAX— REMEDIES  FOR  ER- 
RONEOUS  AND  ILLEGAL  TAXATION  — COMPULSORY  PAYMENT  OF 
MUNICIPAL  DEBTS  BY  TAXATION. 

§140.  AasessmerU  a/nd  Collection  of  the  Tax. — The  tax  in 
counties  and  cities,  is  assessed  in  the  same  mode  as  the  State  tax.  In 
many  of  the  States  the  same  officer  makes  the  assessment  for  both 
State  and  county  taxes.  In  such  cases,  the  same  roll  or  list  is  used. 
There  are  two  columns  in  addition,  one  for  the  percentage  and  the 
other  for  the  amount  of  the  tax  to  be  paid  by  each  person  on  the  roll, 
and  the  assessment  for  county  purposes  consists  in  a  simple  extension 
of  the  county  tax  in  the  proper  column.  But  even  where  the  tax,  as 
in  the  case  of  cities,  is  not  assessed  by  the  same  officer,  nor  on  the 
same  persons  and  property,  the  principles  on  which  the  assessment  is 
made,  are  the  same  as  in  case  of  State  taxation. 

The  power  of  the  city  to  tax  persons  and  property  is  to  be  ascer- 
tained from  the  charter,  but  when  the  power  is  admitted,  then  all 
questions  as  to  the  description  of  the  property,  real  and  personal  on 
ths  roU — the  eflEect  of  domicile  and  residence  as  to  persons  to  be  taxed ; 
the  questions  as  to  what  persons  are  to  be  assessed  with  property,  with 
reference  to  the  title  or  interest  in  the  subject-matter ;  the  valuation 
of  the  property,  and  the  mode  in  which  the  roll  is  completed  and 
authenticated — ^are  to  be  regulated  by  the  same  rules  which  we  have 
discussed  under  the  head  of  State  taxation.^ 

Collection  of  the  Tax. — The  same  mode  is  pursued  as  in  the  case 
of  State  taxation.  The  roll  or  list  is  placed  in  the  hands  of  an  officer 
of  the  city  or  county ;  often  in  counties  it  is  the  same  officer  who  is 
authorized  to  levy  on  the  goods  and  chattels  of  the  tax-payers. 
Where  such  power  is  given  the  officer  by  the  charter  of  the  city,  or 
the  statute  in  reference  to  the  county,  the  rules  which  we  have  dis- 
cussed as  to  State  taxation  apply  to  municipal  taxation.^  The  doc- 
trine asserted  in  that  portion  of  the  treatise,  that  the  assessment  of 
the  tax  creates  such  an  obligation  on  the  tax-payer  that  the  county  or 


»  Ch.  11  and  12,  §§  95-100.  «  Ch.  14,  §g  105-109. 
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city  levying  the  tax  may  maintain  an  action  to  recover  it,  is  f  ally  sng- 
tained  by  recent  cases.  Even  where  there  is  a  sammary  remedy  by 
distress  or  seizure  of  goods,  provided  by  statute,  the  statutory  remedy 
is  merely  cumulative.^  But  in  the  collection  of  the  tax,  as  in  ques- 
tions of  the  power  to  impose  the  tax,  the  statute  giving  the  au- 
thority to  the  city  to  impose  and  collect  taxes  must  be  looked  to  in 
ascertaining  the  extent  of  that  authority,  and  such  statutes  are  strictly 
construed. 

Where  the  charter  authorized  the  city  to  hire  out  persons  for  their 
taxes,  it  did  not  justify  the  imprisonment  of  such  persons  for  a 
failure  to  pay  taxes.'  So  where  the  charter  provided  that,  ^^  if  any 
person  fail  to  pay  any  tax  levied  on  his  property,  the  town  collector 
may  recover  the  same  by  civil  action  in  the  name  of  the  corporation," 
the  corporation  cannot  under  the  power  thus  conferred,  pass  an  ordi- 
nance for  the  collection  of  taxes  by  seizure  and  sale  of  goods  and 
<!hattels.' 

Where  a  municipal  corporation  has  power  to  impose  fines  for  a 
violation  of  its  ordinances,  such  a  power  does  not  include  the  power 
to  enforce  such  fines  by  distress  and  sale,  or  forfeiture  of  the  goods  of 
the  offender ;  the  latter  power  cannot  be  exercised  unless  expressly 
^ven  by  the  legislature.*  And  upon  the  same  principle,  it  is  held 
that  the  power  to  "  levy  and  collect "  taxes  does  not  of  itself  vest 
the  power  to  enforce  the  collection  by  a  distress  and  sale  of  the 
property  of  the  tax-payers.  Such  a  power  must  be  expressly  given, 
or  ilie  implication  must  be  clear  and  beyond  doubt."  In  the  case  last 
cited,  the  charter  gave  power  ^'  to  provide  for  the  sale  of  real  estate 
.for  the  non-payment  of  any  taxes  due  thereon."  This  provision  was 
not  considered  as  giving  authority  to  sell  land  for  a  local  assessment, 
but  was  confined  in  its  operation  to  general  taxes.  The  fact  that  the 
State  collects  its  taxes  by  distress  and  sale,  gives  no  additional  weight 
to  the  claim  of  a  municipal  corporation  to  exercise  the  power.  The 
authority  of  the  corporation  is  derived  entirely  from  the  charter,  and 
to  that  alone  we  must  look.  But  in  construing  this,  as  all  other 
written  instruments,  we  must  look  to  aU  its  provisions,  and  if 
the  charter  in  one  part  merely  gives  the  power  to    "levy  and 

1  Amite  City  v.  Clements,  24  La.  Ami.  27;  Dngan  v.  Baltimore,  1  Gill  A  J,  499; 
Eschbach  v.  PltU,  6  Md.  71 ;  City  of  Dubnqae  v.  III.  Cent.  K.  R.  Co.  89  JLowa,  66.  This 
last  case  contains  an  able  review  of  all  the  cases  on  the  subject. 

'  Cooper  v.  Savamiab,  4  Ga.  68. 

*  Alexander  v.  Helper,  86  Mo.  884. 

*  Dillon  on  Municipal  Corporations,  §§  270-287,  666,  and  cases  cited* 

*  Annapolis  v.  Harwood,  82  Md.  471 ;  Ham  v.  Miller,  20  Iowa,  450 ;  Merriam  tf. 
Moody,  26  Iowa,  163 ;  Dubuque  v.  Harrison,  84  Iowa,  163 ;  Camden  v.  Allen,  2  Dutch. 
398 ;  Paine  v.  Spratly,  6  Kansas,  626. 
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collect"  taxes, but  in  another  part  provides,  "that  the  mayor  and 
city  council  shall  have  power,  by  ordinance,  to  direct  the  manner  in 
which  property  advertised  for  sale  or  sold  for  taxes,  by  authority  of 
the  corporation  may  be  redeemed,"  such  a  provision  clearly  implies 
that  the  power  of  sale  is  vested  in  the  corporation,  and  in  connection 
with  the  power  to  "  levy  and  collect "  taxes,  justifies  the  exercise  of 
the  power  of  sale  for  the  non-payment  of  taxes  due  the  corporation.^ 

Lien  for  Taxes. — Where  the  statute  gives  to  the  municipal 
corporation  the  power  to  levy  and  collect  taxes,  and  to  enforce  the 
payment  by  a  sale  of  the  goods  and  chattels  of  the  tax-payer,  then 
when  the  roll  goes  into  the  hands  of  the  collector  of  taxes,  it  has  the 
force  of  an  execution  in  the  hands  of  a  sheriff,  and  is  a  lien  on  the 
personal  estate  of  the  tax-payer  from  that  time.  If  completed  by  an 
actual  levy  on  such  estate,  ih%  lien  is  precisely  similar  to  that  of  the 
State,  and  is  governed  by  the  same  rules.' 

The  lien  on  real  estate  for  taxes  is  the  creature  of  statute,  and  has 
no  existence  unless  there  be  some  statute  creating  it.^  But  it  is  said 
that  the  power  to  sell  land  for  non-payment  of  taxes  authorizes  the 
municipal  corporation  to  create  a  lien  for  taxes  on  real  estate  by  ordi- 
nance.^ If  the  lien  be  created  by  statute,  but  no  mode  indicated  for 
enforcing  the  lien,  it  may  be  enforced  in  a  court  of  equity  by  suit  in 
the  name  of  the  municipal  corporation,  in  the  same  manner  as  a  judg- 
ment lien.*  Where  the  taxes  were  made  a  lien,  "to  be'"sued  for  and 
recovered  in  like  manner  as  if  the  houses  and  lots  were  mortgaged  for 
the  payment,"  a  foreclosure  suit  was  brought  and  the  premises  sold, 
but  there  was  a  defect  in  the  proceedings  which  avoided  the  sale.  A 
second  suit  was  brought  against  the  owner.  In  this  suit  it  was  decided 
that  the  first  sale  and  payment  of  the  purchase  money  to  the  corpora- 
tion did  not  satisfy  the  debt.  The  first  proceedings  being  void,  the 
owner  lost  nothing,  and  the  purchaser  gained  nothing,  and  the  corpo- 
ration secured  nothing  which  it  could  legally  retain,  for  it  is  liable  for 
the  purchase  money  received  under  the  void  sale.  The  lien  continues 
notwithstanding  the  first  sale,  and  as  no  time  was  fixed  when  the  lien 
should  cease,  the  court,  regarding  the  assessment  and  its  confirmation 
as  judicial  acts,  considered  that  the  limitation  proper  to  be  applied  in 
such  a  case  would  be  the  same  that  was  applied  to  judgment  liens.® 


1  St.  Louis  V.  RuBsell,  9  Mo.  608 ;  St  Louis  v.  Allen,  18  Mo.  400. 

*  Ch.  14,  g  100,  and  cases  died. 

*  Philadelphia  v,  Greble,  88  Peno.  St.  880 ;  Allegheny  (%'s  Appeal,  41  Penn.  St.  60. 

*  DaUam  v,  Oliyer,  8  Gill,  446;  fischbach  v.  Pitts,  6  Md.  71. 

*  Mclnerny  v.Reed,  28  Iowa,  410 ;  Norwich  v.  Hubbard,  22  Conn.  687 ;  Himmelman  v. 
Spanagel,  80  CaL  880. 

*  The  Mayor,  4fcc.  of  New  York  v,  Colgate,  12  N.  T.  140,  147. 
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Sale  of  Lands. — Lands  may  be  Bold  for  the  non-payment  of  taxes 
when  that  power  is  expressly  given  by  the  charter.  This  power 
when  given  by  statute  to  enforce  the  payment  of  State  taxes,  must  be 
strictly  followed.  The  rules  that  have  been  given  on  that  subject 
apply  with  greater  force  to  municipal  corporations.^  l^ot  only  is  the 
power  to  be  strictly  pursued,  but  nothing  is  to  be  inferred  by  analogy 
from  the  power  given  to  the  State.  The  power  of  municipal  corpo- 
rations  is  separate  and  distinct,  and  very  often  greatly  differs  in  muni- 
cipal corporations  in  the  same  State.  We  must  look  to  the  powers 
given  by  the  legislature  to  the  particular  county  or  city  under  consid- 
eration, for  it  has  just  such  power  as  has  been  delegated,  and  no  more. 
Where  the  charter  of  a  city  empowered  the  mayor  and  council,  on  the 
refusal  of  the  tax-payer  to  pay,  to  issue  an  execution  directing  the  sale 
of  lands  and  tenements  in  such  manner  as  the  ordinance  may  direct, 
and  the  ordinance  directed  the  marshal  to  sell  after  notice,  and  exe- 
cute  a  deed  for  title,  the  marshal  sold  and  executed  the  deed.  After 
his  term  of  office  had  expired,  an  application  was  made  for  a  mandft' 
mus  to  his  successor  to  put  the  purchaser  in  possession,  but  it  was 
refused,  on  the  ground  that  no  power  was  given  to  put  a  purchaser  in 
possession,  and  he  must  resort  to  his  common-law  remedy.' 

The  provision  in  the  general  statutes  that  the  deed  given  in  a  sale 
of  land  for  public  taxes  shall  he  prima  facie  evidence  of  certain  facts, 
does  not  apply  to  sales  of  lands  for  taxes  due  municipal  corporations.* 
The  power  to  make  the  deed  prima  facie  evidence  of  title  or  of  cer- 
tain facts  must  be  expressly  given  in  the  charter.*  A  municipal  cor- 
poration cannot  exercise  such  a  power ;  it  is  only  the  legislature  that 
can  alter  the  rules  of  evidence.* 

The  power  to  sell  for  non-payment  of  taxes  gives  no  authority  to 
sell  for  failure  to  pay  a  local  assessment ;  *  and  when  the  power  is 
given  to  sell,  the  municipal  corporation  cannot  purchase  jointly  with 
another,  unless  the  power  is  expressly  given.'  The  power  of  sale 
comes  from  the  legislature,  and  no  ordinance  of  the  corporation  can 
change  or  modify  that  power.  Where  the  legislature  makes  the  land 
primarily  liable  to  be  sold,  an  ordinance  making  the  personal  estate 
primarily  liable,  unless  the  owner  directs  in  writing  the  land  to  be 
sold,  has  no  effect.^    When  ordinances  are  passed  relating  to  the  exe- 


1  Ch.  16, 16, 17, 18,  §§  IKV-lts.  *  JennlDgs  v,  Rudd,  40  Ga.  49. 

*  ArmBtrong  v.  Shoal  water,  9  Humph.  217. 

4  BucknaU  v.  Story,  86  Cal.  67.  *  Fiteh  v.  Hnektrd,  4  Scam.  69. 

*  Sharp  V.  Spier,  4  HiU,  76,  92 ;  Pune  v,  Spralley,  5  EaDsaB,  626. 

^  Knox  V.  Teterson,  20  Wise.  247 ;  Sprag^e  v,  CoeneD,  80  Wise.  209. 

*  Thompson  v,  Carroll,  22  How.  422. 
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cution  of  the  power,  and  not  in  conflict  therewith,  they  must  be 
strictly  complied  with,  and  bo  muet  all  the  provisions  of  the  statute  on 
the  subject.^  In  examining  into  the  validity  of  a  corporation  sale,  we 
must  first  see  that  the  power  has  been  given  by  the  legislature,  then 
that  all  the  provisions  of  the  statute  and  all  the  ordinances  of  the  cor- 
poration have  been  strictly  complied  with,  and  this  compliance  must 
Appear  on  the  face  of  the  proceedings.' 

§  141.  Remedies  far  Erroneous  Taxation. — The  principles  ap- 
plicable to  this  subject  discussed  in  another  part  of  this  treatise  apply 
to  municipal  taxation.'  Where  the  assessors  have  jurisdiction  of  the 
person  or  property  assessed,  their  action  is  judicial,  and  is  conclusive 
until  reversed.  Where  the  error  complained  of  is  in  the  valuation  of 
the  property  at  too  high  a  rate,  or  upon  a  wrong  principle,  or  the  as- 
sessment of  property  claimed  to  be  exempt — ^for  these  and  similar 
errors  the  assessors  are  not  liable  in  an  action  for  damages.  The 
remedy  is  by  an  application  to  the  tribunal  provided  by  statute  to 
correct  suph  errors,  and  then  by  an  appeal  to  the  courts  of  general 
jurisdiction. 

It  often  happens  that  in  municipal  corporations  no  local  tribunal 
IS  created  with  power  to  correct  the  errors  of  the  assessors.  In  such 
cases,  and  where  there  is  such  a  tribunal,  but  no  provision  for  an  ap- 
peal to  the  courts  of  general  jurisdiction,  the  remedy  is  by  certiorari. 
The  practice  of  the  courts  is  not  uniform  as  to  the  relief  which  may 
be  given  under  this  proceeding.  Originally  this  writ  was  used  prin- 
cipally in  criminal  cases  to  bring  the  record  of  the  inferior  tribunal  to 
the  Court  of  King's  Bench,  where  any  error  committed  was  corrected, 
and  the  matter  was  proceeded  in  finally  in  the  latter  court.*  But  it 
is  now  used  generally  to  correct  errors  of  any  inferior  tribunal  in  the 
courts  of  general  jurisdiction.  It  commands  the  record  to  be  brought 
up  that  it  may  be  inspected.  It  is  conceded  that  if  it  appears  from 
the  record  that  the  inferior  tribunal  has  exceeded  its  jurisdiction,  such 
questions  may  be  considered  and  corrected  in  this  mode ;  or  if  the 
assessor  has  not  kept  within  the  limits  prescribed  by  the  statute,  or 
has  violated  any  principle  of  common  law,  such  questions  may  be  re- 
viewed and  the  errors  corrected.*  But  it  is  claimed  by  Judge  Cooley 
that  the  writ  cannot  be  used  to  correct  any  error  or  irregularity  in 
the  proceedings  of  the  tax  officers  which  ii  not  of  a  nature  to  de- 


*  Raybnrn  v.  Euhl,  10  Iowa,  92;  Pope  r.  Headen,  6  Ala.  433  ;  Ronkeodorf  v.  Taylor, 
4  Pet.  849 ;  Corporation  of  Washington  v.  Pratt,  8  Wheat.  686 ;  Mason  v.  Pearson,  9  How. 
:248. 

«  Chicago  V.  Wright,  82  111.  192.  »  See  a»/«,  Ch.  18,  §§  102-104. 

^  Blackstone's  Com.  Sharswood's  ed.  vol.  2,  pp.  S20,  821,  and  note. 

*  Cooley  on  Taxation,  pp.  534,  535. 
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prive  them  of  jurisdiction.^  If  this  be  true,  then  the  writ  could 
not  be  used  to  correct  errors  in  valuation,  when  the  valuation  was 
made  on  an  erroneous  principle,  as  often  happens  in  the  case  of 
corporations,  or  errors  in  assessing  property  exempt  from  taxation, 
when  the  party  did  not  claim  that  all  his  property  was  exempt,  so 
that  the  assessors  had  jurisdiction,  nor  could  the  merits  of  the  que&^ 
tion  as  to  the  value  of  property  be  examined.  The  cases  examined 
and  cited  in  a  former  chapter  support  the  view  that  in  such  cases  the 
remedy  is  by  writ  of  certiorari.  The  cases  cited  by  Judge  Cooley,  I 
think,  do  not  sustain  his  proposition.  All  of  them,  except  the  case  of 
People  V,  Supervisors,*  are  cases  in  which  the  party  had  a  remedy 'by 
appeal,  and  in  such  cases  it  is  not  claimed  that  relief  can  be  given  on^ 
the  writ  of  certiorari.  This  writ  is  only  used  where  there  is  no  other- 
remedy  at  law ;  but  where  there  is  no  remedy  to  correct  the  errors  by 
application  to  an  inferior  tribunal,  or  no  appeal  allowed  from  such  in- 
ferior tribunal,  then  it  is  claimed  that  it  is  proper  to  correct  such  errors^ 
by  a  writ  of  certiorari} 

On  a  writ  of  certiorari^  the  court  does  not  look  beyond  the  rec- 
ord. It  looks  to  the  return  of  the  inferior  tribunal  for  the  facts,  but 
where  that  tribunal  acts  upon  written  evidence,  such  evidence  is  a 
part  of  the  record,  and  is  required  to  be  brought  up  as  a  part 
of  the  record,  but  nothing  deJwrs  the  record  is  brought  up.^  The 
general  tenor  of  the  decisions  is,  that  on  such  a  writ  the  court  will 
not  look  into  questions  of  fact,  but  will  only  determine  whether  the 
court  has  erred  upon  the  facts  appearing  in  the  record ;  ^  yet,  if  upoi> 
the  hearing  of  the  petition  for  the  writ,  extrinsic  evidence  is  intro- 
duced in  support  of  the  decision  below,  to  show  that  substantial  jus- 
tice does  not  require  the  proceedings  to  be  quashed,  then  like  evi* 
dence  may  be  introduced  by  the  petitioner  on  the  same  point  only.* 

The  granting  of  the  writ  is  not  a  matter  of  right ;  it  is  a  matter  of 
discretion,  similar  to  the  granting  of  an  injunction.  It  was  refused 
when  the  object  was  to  review  the  proceedings  in  establishing  a  school 
district  after  a  lapse  of  fifteen  months,  when  the  district  had  been 
organized,  and  was  in  the  exercise  of  its  corporate  duties.'^    Like  an 


1  Cooley  on  Taxation,  p.  688.  *  1  Hill,  196. 

'  Newbaryport  t>.  Co.  ComVs,  12  Mete.  211 ;  Ohio  v.  Lawrence,  27  111.  60;  People  v. 
Supervi8ors  of  Madison  Co.  51  N.  Y.  442 :  People  tx  rel.  Yawger  v,  Allen  et  al.  62  N.  Y. 
638 ;  People  ex  rel.  S.  <&  U.  N.  R.  H.  Co.  v.  Belts,  66  N.  Y.  600 ;  2  DiUon  on  Municipal 
Corps.  §§  789-741. 

*  Phillips  V.  The  City  of  Stevens  Point,  26  Wise.  694 ;  The  New  York,  cases  cited, 
ante,  ^  102;  Jack<M)n  v.  People,  9  Mich.  Ill ;  Com're  v.  Supervisors  of  Carthage,  27  III. 
140;  Carroll  t\  Mayor,  12  Ah.  178 ;  Charlestown  v.  Co.  Com'rs,  109  Mass.  270;  2  Dillon 
on  Municipal  Corp  §  742. 

*  Farmington  River  Water  Power  Co.  v.  Co.  Com'rs,  112  Mass.  206. 

'  Ibid.  **  Fractional  School  District  v.  The  Joint  Board,  27  Mich.* 8. 
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injunction,  if  improvidently  granted,  it  may  be  dismissed,  without  an 
examination  on  its  merits.^  Where  a  discretion  is  vested  in  the  local 
tribunal  or  the  ministerial  oflBcer,  the  writ  does  not  lie  to  control  such 
discretion ;  it  only  lies  to  correct  error  in  law  or  fact.' 

The  cases  cited  in  this  section  and  §  102,  are  cases  where  the  writ 
was  used  to  correct  errors  in  the  assessment  of  the  person  or  property 
of  a  tax-payer,  and  the  tax-payer  sought  to  have  the  error  corrected  as 
to  his  individual  assessment.  This  kind  of  error  may  be  corrected  at 
any  time,  even  after  the  roll  passes  into  the  hands  of  the  collector. 
The  effect  of  the  writ  is  not  to  stay  the  collection  of  the  tax.  It 
must  be  paid  under  protest,  but  if  there  be  error  in  the  assessment, 
then  to  the  extent  of  that  error  and  the  amount  of  the  tax  paid 
erroneously,  the  municipal  corporation  will  have  in  its  treasury  money 
of  the  tax-payer  to  which  it  is  not  entitled,  and  for  which  it  is  liable 
in  an  action  for  money  had  and  received.  This  is  well  illustrated  by 
the  case  of  Bank  of  the  Commonwealth  v.  The  Mayor,*  in  which  the 
bank  claimed  that  the  amount  of  its  capital  invested  in  United  States 
bonds  was  exempt  from  taxation.  The  question  was  raised  by  cer- 
tiorariy  and  the  courts  of  New  York  decided  against  the  bank.  On 
appeal  to  the  Supreme  Court  of  the  United  States,^  the  decision  was 
reversed  and  the  exemption  allowed,  but  the  proceedings  of  the  tax 
officers  were  not  stayed,  and  the  bank  was  compelled  to  pay  the  tax. 

There  is  another  class  of  cases  in  which  this  writ  may  be  used, 
where  the  tax-payer  claims  that  the  assessment  is  not  correct  on  account 
of  the  erroneous  taxation  of  some  other  person,  and  seeks  to  stay  the 
collection  of  the  tax  until  the  error  is  corrected.  In  such  cases  the 
application  should  be  made  before  the  roll  passes  out  of  the  hands  of 
the  assessor.'  The  writ  is  also  used  where  a  tax-payer  claims  that  the 
municipal  authorities  have  no  power  to  levy  a  tax  of  a  designated 
character,  or  for  a  specified  purpose.  In  all  such  cases  the  application 
should  be  in  the  preliminary  stages  of  the  assessment,  and  before  the 
roU  passes  into  the  hands  of  the  collector.^  But  the  writ  is  rarely 
used  for  this  purpose,  except  in  New  Jersey,  the  usual  remedy  in 
such  cases  being  an  injunction  against  the  municipal  authorities. 

In  New  Jersey,  the  writ  is  used  to  test  the  validity  of  acts  of  mu- 


*  SusqnehaDna  Bank  v.  Supervisors  of  Broome,  26  N.  Y.  312;  Matter  of  LandU,  9 
Mich.  824. 

*  Supervisors  of  Midland  v.  Auditor  General,  27  Mich.  165 :  Smith  v.  Supervisors  of 
Jones  Co.  30  Iowa,  631 ;  Benton  v.  Tajlor,  46  Ala.  38 ;  Dwight  v.  Springfield.  4  Gray, 
107. 

»  48  N.  Y.  186.  *  Bank  of  Commerce  ».  New  York  City,  2  Black,  620. 

5  People  V.  Delaney,  49  N.  Y.  685. 

*  Dillon  on  Municipal  Corp.  g  741;  Libby  ft  West  St.  Paul,  14  Minn.  248. 
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nidpal  corporations,  whether  legislative,  ministerial  or  judicial,^  and 
in  matters  of  taxation  it  is  established  in  practice  and  recognized  by 
the  legislature  of  the  State,  that  to  determine  legality  of  the  assess- 
ment, the  writ  will  be  directed  to  the  officer  who  has  in  his  hands  the 
<lnplicate  roll  for  collection.*  In  other  States  the  writ  is  only  used  to 
<K>ri-ect  errors  of  those  who  exercise  functions  that  are  quasi  judicial, 
sa  assessors,  boards  of  review,  &c.,  but  in  this  State  it  is  used  for  cor- 
recting errors  even  in  the  precept  under  which  the  collector  is  acting. 
In  the  case  first  cited,  it  was  used  after  the  tax  had  been  collected  by 
■distress  and  sale.  All  questions  of  mere  valuation  are  decided  by 
the  commissioners  of  appeal,  but  when  any  legal  questions  are 
involved  in  the  assessment,  certiorari  is  the  remedy  in  that  State. 

While  the  practice  may  vary  in  different  States,  the  general  prop- 
osition may  be  considered  correct,  that  where  there  is  no  other 
remedy,  all  questions  as  to  the  principles  on  which  an  assessment  is 
made,  whether  arising  under  the  statute  law  of  the  State,  or  depend- 
ing on  the  principles  of  the  common  law,  either  as  to  what  persons 
and  property  are  liable  to  assessment,  as  to  the  basis  of  valuation,  or 
the  amount  of  valuation,  may  be  decided  on  a  writ  of  certiorari  issued 
by  courts  of  common  law  of  general  jurisdiction  to  the  assessors  or 
other  local  tribunal.  Such  courts  will  not  only  decide  questions  of 
law,  but  also  of  fact,  arising  upon  the  record,  treating  the  findings  of 
the  inferior  tribunal  as  analogous  to  the  verdict  of  a  jury,  and  not 
reversing  them,  except  in  cases  where  they  have  plainly  erred.  When 
the  errors  are  corrected,  if  it  be  before  the  roll  has  passed  into  the 
hands  of  the  collector,  the  remedy  is  complete ;  but  after  that  time 
the  correction  of  the  error  does  not  stay  the  collection  of  the  tax.  It 
must  be  paid,  and  the  party  must  resort  to  his  action  for  money  had 
and  received  to  bis  use  by  the  municipal  corporation. 

§  142.  B&inedies  for  Illegal  Taxation. — In  the  previous  section 
we  have  considered  the  remedies  of  tax-payers  where  the  tax  officers 
had  jurisdiction,  so  that  their  acts  were  not  void,  but  were  simply 
erroneous.  We  now  consider  those  cases  where  their  acts  are  void, 
because  they  either  had  no  jurisdiction  to  act  at  all,  or  have  exceeded 
their  authority  in  the  particular  case.  In  such  cases,  as  we  have  seen 
in  §  104,  the  assessors  are  mere  trespassers,  and  are  liable  in  an  action 
for  damages,  and  if  the  illegality  be  one  that  appears  on  the  face  of 


^  Camden  v.  Malford,  2  Dutch.  49 ;  Carron  v.  Martin,  lb.  594;  State  v.  HndaoD,  82 
N.  J.  Law,  866 ;  State  v.  Water  Commiaaionera,  1  Yroom,  247. 

*  State  V,  Clothier,  80  N.  J.  Law,  851 ;  State  v,  McClnrg.  27  N.  J.  Law,  258 ;  State 
V.  Newark,  27  K.  J.  Law,  185 ;  Nixon's  Digest,  pp.  I(t2-105,  946,  and  notes  aa  to  eer- 
iiorari. 
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the  proceedings  under  which  the  supervisor  or  the  collector  is  actings 
they  are  also  liable  to  the  tax-payer. 

The  cases  in  which  the  tax  is  illegal  are  more  likely  to  occur  in 
municipal  taxation  than  in  State  taxation.  In  the  former  the  power 
is  inherent,  while  in  the  latter  it  is  delegated ;  it  comes  from  the  char- 
ter, and  must  be  exercised  strictly  in  accordance  with  its  provisions. 
Another  striking  difference  arises  from  the  fact  that  the  State  can- 
not be  sued  except  by  its  consent.^  Although  the  tax  has  been  ille- 
gally exacted  from  the  tax-payer,  and  is  in  the  treasury  of  State, 
there  is  no  mode  of  compelling  the  State  to  refund  it.  But  counties, 
cities  and  other  subdivisions  of  the  State  are  almost  universally  in- 
vested with  the  capacity  of  suing  and  being  sued.  When  the  money 
for  an  illegal  tax  passes  into  the  treasury  of  a  mimicipal  corporation, 
it  becomes  liable  to  the  tax-payer  in  an  action  for  money  had  and 
received ;  it  has  received  money  of  the  tax-payer  to  which  it  is  not 
entitled,  and  the  law  raises  an  implied  promise  to  repay  it  to  the  tax- 
payer.' The  case  last  cited  was  one  in  which  the  supervisors  added 
the  amount  of  a  tax  returned  uncollected  for  want  of  goods  and 
chattels  to  a  person  on  the  roll  of  resident  tax-payers,  when  the  stat- 
ute required  such  a  tax  to  be  placed  on  the  roll  of  non-residents,  and 
collected  in  a  mode  different  from  that  of  resident  tax-payers.  The 
tax  was  paid  under  protest,  and  went  into  the  treasury  of  the  county. 
Where  land  is  sold  to  pay  a  local  assessment  for  paving  or  opening  a 
street,  and  the  proceedings  have  not  been  in  accordance  with  the  stat- 
ute, and  are  set  aside,  the  purchaser  of  the  land  is  entitled  to  recover 
his  purchase  money  from  the  city.'  So  if  a  local  assessment  for 
opening  a  sfreet  has  been  paid  by  the  owner  of  adjacent  land,  and 
the  proceedings  are  void  for  a  non-compliance  with  the  statute,  the 
owner  is  entitled  to  recover  the  illegal  assessment  from  the  city.^ 
Municipal  corporations  are  not  liable  for  mere  errors  of  the  tax  of- 
ficers. It  is  only  where  the  tax  ,is  illegally  imposed,  as  where  the 
person  or  property  was  not  liable  to  be  taxed,  or  where  the  tax  waa 
estimated  on  an  illegal  basis,  and  this  error  has  been  corrected,  to  the 
extent  of  the  error  the  tax  is  ill^al ;  or  in  cases  where  the  municipal 
corporation  had  no  authority  to  impose  such  a  tax. 

Where  the  assessors  have  jurisdiction  to  act,  although  their  action 


*  Shoemaker  «.  Grant  Co.  86  Ind.  176. 

'  Oalveeton  v.  Sydner,  39  Texas,  286 ;  Wells  v.  Chicago,  66  W.  280 ;  Rogers  v.  Green- 
bnsh,  68  Maine,  890 ;  First,  Ac,  Society  v.  Hartford,  88  Conn.  214 ;  Wright  v.  Boston,  9 
Cnsb.  288 ;  Lincoln  v,  Worcester,  8  Cnsh.  66  ;  Chapman  v.  The  City  of  Brooklyn,  40  N. 
T.  872,  880 ;  Newman  v.  Supervisors  of  Livingston,  46  N.  Y.  676,  reviewing  autboritie» 
on  the  subject. 

8  46  N.  Y.  676 ;  66  HI.  280.  *  Bradford  v.  Chicago,  26  HI.  412. 
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may  be  erroneous — ^as  in  the  case  of  a  stockholder  in  a  national  bank^ 
who  was  taxed  for  his  shares  of  stock  in  the  bank,  under  a  statute 
which  did  not  tax  State  banks  in  the  same  manner — no  action  will  lie 
against  either  the  assessors  or  the  city  into  whose  treasury  the  tax  was. 
paid.  The  party  must  first  have  the  error  corrected,  and  have  it 
judicially  determined  that  the  assessors  imposed  a  tax  which  they 
were  not  authorized  to  impose.^  The  reason  is  plain :  the  assessors 
exercise  judicial  powers,  and  their  decision  cannot  be  attacked  col- 
laterally. But  where  assessors  having  jurisdiction  to  act,  have  as- 
sessed a  bank  with  property  which  is  exempt,  and  their  error  is  cor- 
rected by  certioi'ari,  or  in  any  mode  designated  by  statute,  then  the 
tax  being  an  illegal  one  to  the  extent  of  the  correction,  may  be 
recovered  of  the  city  into  whose  treasury  it  has  been  received.'  In 
this  case  the  bank  for  several  years  was  assessed  with  property  which 
it  claimed  was  exempt.  As  to  the  tax  for  the  year  1859,  it  prosecuted 
a  writ  of  certiorari,  and  the  question  was  finally  decided  in  its  favor. 
During  the  pendency  of  this  action  it  paid  the  taxes  for  the  years 
1859, 1860,  1861,  and  1862.  An  action  was  brought  to  recover  the 
amount  of  the  taxes  on  the  property  claimed  to  be  exempt,  and  de- 
cided to  be  exempt  for  the  year  1859,  and  they  recovered  for  the 
amount  of  the  tax  on  the  exempt  property  for  the  year  1859,  but  for 
the  tax  on  the  exempt  property  for  the  years  1860, 1861,  and  1862, 
they  did  not  recover.  As  to  the  tax  for  these  years,  although  it  was. 
on  property  not  subject  to  taxation,  it  could  not  be  recovered.  The 
assessors  having  jurisdiction  acted  judicially,  and  their  decision  could 
not  be  attacked  collaterally. 

But  while  it  is  true  that  municipal  corporations  are  liable  in  an 
action  for  money  had  and  received,  when  an  illegal  tax  has  been  re- 
ceived into  their  treasury,  they  are  not  liable  in  an  action  of  trespass 
for  damage  occasioned  by  the  misfeasance  of  its  tax  officers  in  assess- 
ing property  not  liable  to  taxation.'  In  this  case  the  assessors  had 
assessed  land  out  of  the  town.  And  when  assessors  assessed  a  tax 
upon  a  person  not  a  resident  of  the  town,  although  the  tax  was  illegal 
and  was  subsequently  recovered  of  the  assessors,^  yet  a  mandamus 
was  refused  to  compel  the  supervisors  to  audit  and  allow  the  claim 
against  the  town.'  The  language  of  the  opinion  in  the  latter  case 
would  indicate  that  the  town  in  such  case  would  not  have  been  liable 


'  Swift  V.  Ponghkeepsie,  87  N.  Y.  511,  616. 

3  Bank  of  the  Commonwealth  v.  The  Mayor,  48  N.  Y.  184. 

*  Lorillard  v.  Town  of  Monroe.  11  N.  Y.  892. 

*  Mygatt ».  Waahbum,  15  N.  Y.  316. 

*  The  People  v.  Sapenrisors  of  Chenango  Co  11  N.  Y.  668. 
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ss  for  mouej  had  and  received,  but  this  is  treated  in  a  late  ease  as 
mere  obiter^  and  is  expressly  overruled.^ 

Where  the  illegality  of  the  tax  arises  from  the  want  of  jurisdiction, 
so  that  not  only  is  the  town  or  connty  which  lias  received  it  liable, 
bnt  the  assessor  is  also  liable  in  action  for  damages  as  a  trespasser,  the 
tax-payer  must  elect  between  his  remedies.  He  cannot  sue  both,  and 
having  recovered  in  one  action  against  the  town,  he  cannot  afterward 
sue  the  assessor.' 

In  some  of  the  States,  the  same  officer  collects  the  State,  county 
and  town  taxes.  In  such  cases,  if  an  assessment  is  made  which  is  ille- 
gal, while  the  county  or  town  is  liable,  it  is  only  liable  for  the  amount 
of  the  tax  which  has  been  received  into  its  treasury.  It  is  not  liable 
for  the  amount  of  the  State  taxes.  This  latter  amount  has  not  been 
received  by  the  county  or  town  for  the  use  of  the  tax-payer,  and  its 
liability  is  only  to  the  extent  of  the  tax  actually  received.'  The  prin- 
ciple of  these  cases  is  that  the  municipal  corporation  has  received 
money  from  the  tax-payer  under  the  forms  of  law,  which  the  law  did 
not  authorize  it  to  demand,  and  it  being  ascertained  by  the  proper 
tribunal  that  the  demand  was  not  authorized  by  the  assessors  where 
they  have  had  jurisdiction,  or  where  the  defect  is  one  that  affects 
their  jurisdiction,  the  court  in  which  suit  is  brought  determining  that 
the  tax  is  illegal — these  facts  raise  an  implied  promise  on  the  part 
of  the  corporation,  to  pay  to  the  tax-payer  the  money  which  it  has 
received  without  authority.  Interest  on  such  claims  runs  only  from 
the  date  of  the  demand.^ 

There  is  a  limitation  to  the  recovery  in  these  cases,  depending  on 
the  question  whether  the  tax  was  paid  voluntarily.  Where  a  tax- 
payer, with  full  knowledge  of  all  the  facts  in  the  case,  pays  the  tax 
voluntarily,  he  cannot  recover  the  amount  of  the  tax  from  the  cor- 
poration into  whose  treasury  the  tax  has  been  paid,  although  the  tax 
may  be  illegal,  either  from  its  unconstitutionality  or  the  want  of 
power  in  the  corporation,  or  because  the  person  or  property  in  ques- 
tion was  not  liable  to  the  tax.  The  limits  of  this  doctrine,  as  applied 
to  collectors  in  the  matter  of  State  taxation,  has  been  discussed  in  a 
former  chapter.'  The  result  of  that  discussion  was  that  when  the  tax 
was  paid  under  protest,  to  an  officer  demanding  the  tax,  and  armed 


*  Kewman  «.  Supervigon  of  Liyingston  Go.  46  N.  T.  684. 
«  Ware  v.  Perdy^l,  61  Maiae,  891. 

*  Vermont  Cent.  R.  B.  Co.  v.  Burlington.  28  Vt.  193;  Slack  v.  Norwich,  82  Vt  818  ; 
Matheson  «.  Mazomaaie,  20  Wiao.  191 ;  Nojea  v.  HaverhiU,  11  Ciiah.  888 ;  Look  v.  In- 
<lastry,  51  Maine,  875. 

*  Boston  Glass  Co.  «.  Boston,  4  Mete.  181.  *  Ch.  14,  §  108,  and  cases  cited. 
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with  a  warrant  for  its  collection ;  to  prevent  the  seizure  of  property 
bj  the  tax  officer,  or  to  recover  the  possession  of  property  seized  for  a 
tax,  payment  nnder  such  circumstances  was  not  voluntary.  And  in 
the  Supreme  Court  of  the  United  States,  it  is  asserted  that  whenever 
the  collector  understands  from  the  tax-payer  that  the  taxes  are  regarded 
as  illegal,  and  that  suit  will  be  brought  to  compel  the  repayment  of 
them,  payment  under  such  circumstances  is  not  voluntary.^  The  same 
principles  which  apply  to  collectors,  apply  to  suits  against  municipal 
corporations.  If  the  payment  is  voluntary,  with  a  full  knowledge  of 
all  the  facts,  the  tax  cannot  be  recovered,  although  it  is  illegal.  The 
same  rules  are  applicable  in  determining  whether  a  tax  is  paid  rolun- 
tarily.'  Where  the  municipal  corporation  imposes  a  license  tax  on  an 
occupation,  and  offers  a  discount  for  the  payment  of  such  tax  before 
a  day  named,  tiie  payment  of  such  tax  before  the  day  is  a  voluntary 
payment.'  Or  where  the  party,  of  his  own  motion,  procures  his 
license  and  pays  the  tax,  if  the  tax  be  afterward  judicially  decided  to 
be  illegal,  he  cannot  recover.  Such  payment  is  not  under  compul- 
sion, although  the  pursuit  of  the  occupation  without  the  payment  of 
the  license  tax  would  subject  the  party  to  fine  and  imprisonment.^ 
And  it  is  said  in  Massachusetts,  where  the  license  tax  is  paid  under 
protest,  that  the  payment  is  voluntary.  The  payment  and  protest 
being  simultaneous,  the  act  which  ought  to  be  done  first,  the  payment 
of  the  tax,  is  considered  to  be  done  first,  and  thus  the  conclusion  is 
arrived  at  that  the  payment  was  voluntary .'  Thus,  by  a  course  of 
technical  reasoning,  a  fact  which  shows  conclusively  that  the  payment 
was  not  voluntary,  the  protest,  is  blotted  from  existence.  The  oppo- 
cdte  and  more  reasonable  doctrine  is  maintained  in  Ohio,  where  die 
payment  of  a  license  for  a  theatre  under  protest,  was  considered  not 
a  voluntary  payment,  but  a  payment  under  compulsion.* 

While  the  demand  of  the  tax  by  an  officer,  acting  under  process 
which  he  is  abont  to  execute  by  the  seizure  of  property,  makes  the 
payment  involuntary,  it  is  held  that  the  mere  demand  of  the  tax  by 
the  officer,  does  not  constitute  compulsion  so  as  to  make  the  payment 
involuntary.''  In  the  last  case  cited,  the  tax  on  immigrants  had  been 
paid  on  demand  for  a  series  of  years,  when  the  law  was  held  void  in 
an  action  brought  to  test  it,  and  the  payments  prior  to  that  time 
without  protest,  upon  mere  demand  were  considered  voluntary. 


»  Epsldne  v.  Van  Arsdale.  16  Wall.  11,  «  See  §  108. 

'  Lee  V.  TempletoD,  18  Gray,  476. 

*  Town  Council  v.  Burnett,  84  Ala.  400.     See  Hubbard  v.  Brainerd,  85  Conn.  568. 

*  Cook  V,  Boston,  9  Allen,  898 ;  Carleton  v.  Ashbumham,  102  Mass.  848. 

*  Baker  v,  Cincinnati,  11  Ohio,  N.  S.  584,  reTiewing  all  the  authorities. 

''  liter  V.  Baltimore,  29  Md.  416;  Taylor  v.  Board  of  Health,  81  Peno.  St.  78. 
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The  general  rule  that  ignorance  of  the  law,  or  mistake  of  law  is 
not  a  ground  upon  which  money  paid  may  be  recovered  back,  applies 
to  taxes.  The  tax-payer's  ignorance  of  the  illegality  of  the  law  under 
which  the  tax  is  imposed  does  not  entitle  him  to  recover  the  amount 
paid,^  The  courts  of  Kentucky  seem  to  favor  the  view  that  when  a 
tax  is  paid  under  a  mistake  of  law  or  fact  essentially  affecting  the 
rights  of  the  parties,  or  where  in  law  or  in  conscience  the  money  is 
not  due,  it  may  be  recovered.^ 

§  143.  Remedy  in  Equity — Bemedy  where  the  CorporaMon  has 
110  Power  to  impose  the  Tax^  or  where  Taxes  are  applied,  to  an 
illegal  Purpose. — ^Where  the  power  of  the  corporation  to  impose  the 
tax  is  admitted,  the  same  rules  will  apply  to  the  jurisdiction  of  a  court 
of  equity  to  give  relief,  as  in  the  case  of  State  taxation.  The  case 
must  be  brought  within  some  of  the  ordinary  grounds  of  equity,  such 
as  a  cloud  upon  the  title  to  real  estate,  fraud,  or  multiplicity  of  suits.' 
But  there  is  a  broad  distinction  between  taxes  levied  by  a  State,  and 
taxes  levied  by  a  municipal  corporation.  The  legislature  has  the 
inherent  right  to  levy  taxes,  and  the  courts  will  not  interfere  with  the 
collection  of  the  tax,  except  under  peculiar  circumstances,  but  will 
leave  each  tax-payer  to  assert  his  rights  in  the  courts.  Municipal 
corporations,  having  only  a  delegated  power  to  tax,  may  and  often  do 
exceod  their  powers.  In  such  cases,  where  there  is  a  want  of  power 
to  levy  the  tax,  the  whole  levy  is  void,  and  the  weight  of  authority 
is  that  one  tax-payer  for  himself  and  others  similarly  situated  may  file 
a  bill  to  restrain  the  local  tribunal  from  levying  the  tax,  or  after  it 
has  been  levied  and  collected,  may  file  a  bill  to  restrain  the  official 
custodian  of  such  a  tax  from  paying  it  out.*  While  this  right  to  test 
the  validity  of  the  acts  of  a  municipal  corporation  in  imposing  taxes, 
or  the  validity  of  a  law  by  which  money  raised  by  taxation  is  to  be 
expended  from  the  treasury  of  the  municipality,  is  admitted,  yet  it  is 
often  restricted  to  cases  where  some  injury  is  about  to  be  done  to 


1  Kraft  V.  Keokuk,  14  Iowa,  86 ;  Noble  v,  Bollis,  28  Iowa,  689. 

'  Louieyille  v.  Zanene,  1  Mete  (Ky.)  161 ;  LouisyUle  v.  Keoney,  1  Boah,  881. 

'  §  126,  and  cases  cited.  Where  an  asaesameot  was  invalid  for  failure  to  publish  the 
resolution,  the  legislature  enacted  that  this  defect  should  not  be  cause  for  vacatinii^  the 
assessment.  This  was  held  to  deprive  the  party  of  this  remedy.  But  if  there  should 
be  an  attempt  to  enforce  this  pretended  lien,  equity  would  relieve.  Lennon  v.  Mayor,  <fec. 
of  N.  Y.  66  N.  Y.  861. 

4  Bull  V.  Read,  18  Gratt  87 ;  Vanover  v.  Justices,  27  Ga.  864 ;  Oliyer  v.  KeighUy,  24 
Ind.  614;  Harward  t^  Levee  Co.  61  111.  180;  R.  R.  Co.  v.  Blauchard,  64  III.  240;  Page 
v.  Allen,  68  Penn.  St.  388 ;  Stines  r.  Franklin  Co.  48  Mo.  167 ;  Terret  v.  Sharon,  84 
Conn.  106  ;  Upington  v.  Oviatt,  24  Ohio,  N.  S.  232 ;  Sherman  v.  Benford,  10  R.  I.  669 ; 
Rice  V.  Smith,  9  lewa,  670;  Dillon  on  Municipal  Corporations.  §§  781-737;  Colbom  9. 
City  of  Chattanooga,  8  Cent.  Law  Jour.  607,  restraining  the  officers  of  the  corporation 
from  issuing  scrip  in  anticipation  of  the  taxes  of  another  year. 
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some  private  person,  and  it  is  said  that  the  mere  vote  of  an  illegal  tax, 
or  the  mere  afiseesment  of  such  a  tax,  does  not  entitle  the  party  to 
relief  in  a  conrt  of  equity.^  In  many  cases  the  bills  filed  to  restrain 
the  action  of  local  tribunals  in  the  levying  of  the  tax  allege  that  the 
tax  is  illegal,  and  that  its  assessment  will  be  a  lien  on  the  real  estate 
of  the  tax-payers,  and  will  create  a  cloud  upon  their  title  to  such 
property.'  In  the  case  last  cited  the  Constitution  of  the  State  pro- 
hibited any  municipal  corporation  from  becoming  indebted  in  any 
manner  beyond  five  per  cent,  on  the  valuation  of  the  taxable  property 
on  its  last  tax  roll.  A  contract  bad  been  made  for  the  supply  of  the 
city  with  water  for  twenty-five  years,  for  which  the  city  was  to  pay  a 
certain  amount  for  each  hydrant,  each  year,  payable  semi-annually. 
This  was  construed  to  be  a  contract  for  rent  of  the  water  supply 
which  the  city  could  pay  out  of  its  ordinary  revenues,  and  was  not 
such  a  debt  as  was  contemplated  by  the  Constitution. 

In  the  State  of  Kew  York  the  courts  hold  that  there  is  no  remedy 
in  equity,  either  before  the  tax  is  collected  or  after  it  has  passed  into 
the  hands  of  the  official  custodian  of  the  municipality.*  If  the  local 
tribunal  exceeds  its  powers,  it  is  said  that  the  remedy  is  by  certiorari. 

In  New  Jersey,  as  a  general  rule,  all  the  acts  of  municipal  corpo- 
rations are  reviewable  on  certiorari,  and  if  the  act  complained  of  con- 
sists of  a  mere  error  in  the  exercise  of  powers  granted,  or  an  abuse 
of  such  powers,  or  in  the  exercise  of  powers  not  granted,  or  which 
have  been  granted  conditionally,  and  the  conditions  for  their  exercise 
do  not  exist,  equity  will  also  entertain  jurisdiction  to  control  them.* 

So  in  Massachusetts,  while  equity  will  give  relief  where  a  trust 
has  been  violated,  yet  it  does  not  extend  to  compelling  the  perform- 
ance of  a  duty  by  municipal  officers  at  the  suit  of  tax-payers.'  And 
under  a  statute  authorizing  the  Supreme  Court,  upon  the  petition  of 
ten  taxable  inhabitants,  "  when  a  town  votes  to  raise  by  taxation,  or 
pledge  its  credit,  or  to  pay  from  its  treasury,  any  money  for  a  purpose 
other  than  that  for  which  it  has  the  legal  right  and  power,"  to  hear- 
and  determine  the  same  in  equity,  a  bill  filed  by  fifty-seven  voters 
and  tax-payers  to  restrain  the  officers  of  a  town  from  paying  money 


I  Judd  V.  Fox  Lftke,  28  Wise.  588;    Brewer  v.  Springfield,  91  Miss.  154 ;  Brid^  Co. 
V.  Wyandotte,  10  Kansaa,  826. 

*  Grant  v.  City  of  Davenport,  86  Iowa,  396. 

'  Mooera  v,  Smedley,  6  Johns.  Ch.  28 ;   KUbourne  €t  ai  v.  St  John  «/  <iiL  69  N.  Y. 
21,  26. 

*  MorriB  Canal  «.  Jersey  City,  1  Beaisley  (N.  J.)  352  ;  Bond  v.  Newark,  19  N.  J.  Eq. 
876 :  Carron  v.  Martin,  2  Dutch.  694 ;  State  v,  Hndson,  82  N.  J.  Law,  366. 

^  Carleton  ».  Salem,  108  Mass.  141 ;  Attorney  General  v.  Salem,  103  Mass.  138. 
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under  a  Yote  for  an  alleged  unautborked  purpose  was  dismissed,  be- 
canse  it  was  not  reacbed  by  tbe  statute.^ 

Tbe  rigbt  of  one  citizen  and  tax-payer  to  file  a  bill  to  restrain  tbe 
illegal  acts  of  municipal  officers  is  resisted  witb  great  vigor,  upon 
anotber  ground  tban  tbe  mere  question  of  equity  jurisdiction.  Wbile 
admitting  tbat  perbaps  one  or  any  number  of  individuals  may  file  a 
bill  to  restrain  tbe  action  of  tbe  municipal  officers,  wbere  tbese  indi- 
viduals are  specially  injured — as  in  tbe  case  of  nuisances  wbere  indi- 
viduals wbo  are  specially  injured  can  maintain  an  action — ^yet  wbere 
tbe  injury  complained  of  is  one  tbat  affects  tbem  only  in  tbe  same 
manner  as  it  affects  aU  otber  citizens  and  tax-payers,  it  is  maintained 
tbat  tbey  bave  no  rigbt  to  bring  sucb  an  action,  nor  to  cbampion  tbe 
rigbts  of  tbe  community.'  ^^  Tbe  cases  whicb  deny  tbe  rigbt  of  indi- 
viduals to  intervene  simply  on  tbe  ground  tbat  tbey  are  tax-payers 
wbose  burdens  will  be  increased  by  tbe  wrong  complained  of,  proceed 
upon  tbe  ground  of  tbe  general  rule,  tbat  for  wrongs  committed 
against  tbe  public,  wbetber  actually  committed  or  only  apprebended^ 
tbe  remedy,  wbetber  civil  or  criminal,  is  by  tbe  State  in  its  political 
cbaracter,  or  by  some  officer  autborized  by  law  to  act  in  its  bebalf ; 
and  tbis  is  true  wbetber  tbe  wbole  people  of  tbe  State  or  only  tbose 
of  a  particular  locality  are  affected.  Common  nuisances,  purprestures,, 
usurpations  of  public  offices,  and  tbe  improper  exercise  by  public  of- 
ficers of  tbeir  functions,  are  recognized  as  instances  of  tbe  application 
of  tbis  principle.  *  *  *  Tbeir  remedy  is  to  invoke  tbe  action  of 
tbe  officer  wbom  tbe  law  bas  appointed  to  sue  in  sucb  cases." ' 

Tbe  attorney  general  is  tbe  officer  wbo  is  entitled  to  sue  on  bebalf 
of  tbe  people.  Tbe  doctrine  is  well  establisbed  in  England,  tbat  tbe 
attorney  general,  in  tbe  interest  of  tbe  rate-payers  of  a  corporation^ 
may  file  an  information  to  prevent  tbe  misappropriation  of  funds  of 
public  corporations  by  tbe  local  administrators  tbereof .  Tbe  fund& 
are  beld  by  tbem  in  trust  for  tbe  corporation,  and  any  abuse  of  tbe 
trust  will  be  remedied  in  equity.  And  it  seems  tbat  tbe  funds  may 
even  be  recovered  from  any  person  wbo  bas  received  tbem  witb 
knowledge  of  tbe  misappropriation.^ 


1  Hale  V.  Cashman,  6  Mete  426 ;  Frost  v.  Belmont,  6  AUeo,  162. 

•  DoolitUe  V,  Sapeiriflorg  of  Broome  Co.  18  N.  Y.  163 ;  Rooeeyelt  v.  Draper,  28  N.  Y. 
818;  People  v.  Insersoll,  68  N.  Y.  1,  46 ;  People  v.  Field,  lb.  491 ;  Miller  v.  Grandy,  18 
Mich.  640;  Conklm  v,  Com'rs,  IS  Mimi.  464 ;  Bridge  Co.  v.  Wyandotte,  10  Kansas,  826 ; 
Craft  V.  Jackson  Co.  8  Kansas,  681. 

'  Allen,  J.,  in  People  v.  IngersoU,  68  N.  Y.  4,  6. 

^  Attorney  v.  Dnblin,  1  Bliffh  N.  R.  846 ;  Attorney  General  v.  Compton,  1  Yonnge  ds 
Coll.  (20  £ng.  Ch.)  414 ;  Attorney  v.  Eastlake,  11  Hare,  206;  and  see  cases  cited  68  K. 
Y.  16. 
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This  doctrine  was  discassed  in  the  celebrated  ^^  ring  snits  "  in  the 
State  of  New  York  against  Tweed  and  others,  and  was  considered 
as  applicable  to  all  cases  of  the  abase  of  official  trusts  by  manidpal 
officers,  but  not  applicable  in  that  case,  which  was  an  action  at  law.^ 
In  the  year  1870,  the  legislature  of  New  York  passed  an  act  author- 
izing  aU  claims  against  the  county  of  New  York  to  be  audited  by 
the  mayor,  comptroller,  and  president  of  the  board  of  supervisors. 
The  amounts  found  due  were  to  be  provided  for  by  the  issue  of 
revenue  bonds  of  the  county  of  New  York,  payable  daring  the  year 
1871.  The  supervisors  were  to  levy  taxes  for  1871  to  pay  the  in- 
terest on  the  bonds,  and  the  claims  were  to  be  paid  to  the  parties 
entitled,  apon  the  certificate  of  the  officers  named.  By  another  stat- 
ute the  revenue  bonds  were  to  be  replaced  by  thirty-year  bonds  to  be 
issued  by  the  comptroller.  Hall  was  mayor,  Connolly  was  comptroller^ 
and  Tweed  president  of  the  board  of  supervisors.  The  claims  of  cer- 
tain persons — Ghurvey,  IngersoU,  and  others — were  certified  by  these 
persons  to  have  been  audited,  although  no  audit  was  made.  The  bond» 
were  issued  and  funds  raised  to  pay  fraudulent  claims  to  the  extent  of 
$6,312,541  87.  The  claims  thus  paid,  and  the  money  obtained  was 
divided  between  Tweed,  Connolly,  and  others,  and  the  county  officers 
who  had  any  power  in  the  matter  refused  to  institute  legal  proceedings 
against  the  wrong-doers.  An  action  at  law  was  brought  in  the  name 
of  the  people  of  the  State  against  Tweed,  IngersoU,  and  others,  to  re- 
cover the  sums  of  money  thus  fraudulently  appropriated.  In  this 
case  the  court  held  that  the  doctrine  just  alluded  to  did  not  authorize 
the  State  to  bring  a  suit  at  law  to  recover  money  thus  fraudulently 
appropriated  by  the  officers  of  a  municipal  corporation ;  that  in  a  suit 
at  law  the  State  must  show  title  to  the  money  in  its  capacity  as  a 
State ;  and  that  the  title  to  this  money  was  in  the  county  of  New  York. 
Judges  Church  and  Eapallo  dissented,  claiming  that  the  county  was 
merely  an  ageA^y  of  the  State  to  carry  out  the  will  of  its  legislature, 
and  that  the  State  was  entitled  to  recover  the  money,  which  it  could 
dispose  of  in  its  discretion,  just  as  it  authorized  it  to  be  raised  by  tax- 
ation. 

While,  as  a  general  rule,  it  may  be  true  that  money  raised  by  tax- 
ation of  the  inhabitants  of  a  county,  is  owned  by  the  county,  and  it 
alone  can  sue  for  it,  yet  this  doctrine  should  be  limited  to  moneys 
raised  for  ordinary  purposes.  In  such  cases  the  county  or  municipal 
corporation  must  have  the  control  of  its  funds,  or  it  cannot  use  them 
for  the  purposes  of  its  creation.   But  the  legislature  may  direct  moneys 


1  People  V.  IngersoU,  68  N.  T.  16-19. 
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to  be  raised  by  taxation  to  be  applied  for  the  benefit  of  a  manicipal 
corporation  in  constructing  a  highway,  without  the  consent  of  its  in- 
habitants, and  through  ofiicers  of  its  own,  not  responsible  to  the  cor- 
poration.^ 

The  acts  done  by  Tweed  and  others,  under  the  act  of  1870,  were 
not  performed  as  officers  of  the  county  of  New  York  under  its  general 
powers ;  they  were  authorized  under  a  special  act  to  perform  a  special 
service  with  reference  to  a  specific  class  of  liabilities  of  the  county. 
These  acts  were  performed  not  because  they  were  officers  of  the  county, 
but  by  virtue  of  powers  vested  in  them  by  the  act.  Their  authority 
was  drawn  directly  from  the  State,  as  in  the  case  of  the  road  commis- 
sioners in  People  v.  Flagg,  and  not  indirectly  by  virtue  of  their  posi- 
tions as  officers  of  the  county  of  New  York.  The  money  raised  was 
not  to  be  disbursed  or  applied  by  the  county  of  New  York  under  its 
ordinary  powers ;  it  was  to  be  disbursed  by  the  officers  named  in  the 
act  as  directed  by  it,  these  officers  acting  directly  as  the  agents  of  the 
State.  The  legislature,  instead  of  allowing  the  county  to  discharge 
this  debt  in  the  ordinary  way,  saw  fit  to  direct  that  it  should  be  done 
by  agents  selected  by  itself  directly.  The  effect  of  these  decisions  in 
New  York  was  to  leave  the  inhabitants  of  a  municipal  corporation 
without  remedy  where  its  officers,  made  a  fraudulent  disposition  of  its 
revenues,  and  caused  the  legislature  to  pass  an  act  ^^  for  the  protection 
of  tax-payers  against  the  frauds,  embezzlements,  and  wrongful  acts  of 
public  ofiicers  or  agents,"  allowing  any  person  residing  in  the  town, 
assessed  for  and  liable  to  pay  taxes  therein,  or  who  has  paid  taxes 
therein  within  one  year  previous  to  the  commencement  of  the  action, 
to  maintain  an  action  against  such  officers.^  This  statute  enforces  in 
New  York  what  was  the  general  doctrine  on  the  subject  in  most  of 
the  States — that  one  or  more  tax-payers  might  file  a  bill  to  restrain 
the  officers  of  a  county  or  other  subdivision  of  a  State  from  levying  a 
tax  not  authorized  by  law,  and  from  making  any  illegaS  disposition  of 
the  revenues  of  the  municipal  corporation,  and  that  their  interests  as 
citizens  and  ta^-payers  was  sufficient  to  entitle  them  to  sustain  such  a 
suit.  It  has  been  allowed  to  restrain  such  officers  from  creating  a  debt 
in  violation  of  the  Constitution  of  the  State,*  and  to  prevent  the  ap- 
plication of  moneys  to  illegal  purposes,  as  donations  to  railroads,  ap- 


^  People  ex  rel.  McLean  v.  FUgg,  46  N.  T.  401 ;  and  see  American  Law  Reriew,  Octo- 
ber, 1876,  ToL  10,  p.  1. 

•  Ayree  v.  Lawrence  H  ah  59  N.  Y.  192. 

■  Baltimore  v.  Gill,  31  Md.  875 ;   Frederick  v.  Qoshen,  20  Md.  436 ;   Merrill  9.  Plain- 
field,  45  N.  H.  126;  Mayor,  <fec.  v.  Sharpleaa,  21  Peno.  Si.  147. 
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propriations  to  celebrate  the  4th  of  July,  the  payment  of  an  illegal 
or  fraudulent  claim,  or  to  any  purpose  not  authorized  by  law.^ 

In  Missouri,  while  the  courts  allow  the  district  attorney,  in  the 
name  of  the  State,  to  institute  a  suit  in  equity  to  restrain  municipal 
officers  who  exceed  their  powers,*  they  also  allow  a  tax-payer  for  him- 
self and  others  to  file  such  a  bill.  The  county  court  was  authorized 
to  subscribe  for  stock  of  a  railroad  company  upon  the  assent  of  two- 
thirds  of  the  voters.  The  subscription  was  made,  and  bonds  were 
issued  to  the  extent  of  the  sul)6cription,  but  certain  tax-payers,  for 
themselves  and  others,  filed  a  biU  alleging  that  the  county  court  had 
subscribed  without  the  necessary  assent;  that  the  subscription  was  the 
result  of  a  fraudulent  combination  and  arrangement  between  the  rail- 
road company  and  the  county  court,  whereby  the  judges  obtained  large 
pecuniary  gains ;  that  the  bonds  were  in  the  hands  of  bankers  to  be 
sold  to  innocent  purchasers ;  and  asking  that  the  order  of  the  court 
be  declared  null  and  void,  and  to  have  the  bonds  delivered  up  and 
canceled.  The  court  held  that  the  tax-payers  could  file  such  a  bill, 
and  that  the  State  was  not  a  necessary  party  to  the  suit,  approving  the 
language  of  Bartol,  J.,  in  Baltimore  v.  Gill,  31  Md.  375  :  '^  The  ease 
is  to  be  distinguished  from  cases  of  public  wrongs,  in  which  the  gene- 
ral public  are  alike  concerned.  The  complainants,  as  tax-payers  of  the 
city,  and  others  similarly  situated,  constitute  a  class  specially  damaged 
by  the  alleged  unlawful  act  in  the  increase  of  the  burden  of  taxation 
upon  their  property  situated  in  the  city.  They  have  therefore  a 
special  interest  in  the  subject-matter  of  the  suit,  distinct  from  that  of 
the  general  public."  * 

In  E^ansas,  by  statute,  it  is  provided  that  ^'  the  courts  may  enjoin 
the  illegal  levy  of  any  tax,  charge,  or  assessment,  or  the  collection  of 
any  illegal  tax,  charge,  or  assessment,  or  any  proceeding  to  enforce 
the  same ;  and  any  number  of  persons  whose  property  is  affected  by 
a  tax  or  assessment  so  levied  may  unite  in  a  petition  for  an  injunc- 
tion." In  construing  this  statute,  the  courts  hold  that  the  tax  sought 
to  be  enjoined  by  a  number  of  persons  must  be  the  same  illegal  tax, 
and  not  a  tax  illegal  as  to  one  for  one  reason,  and  another  for  a  different 
reason.     When  the  tax  is  illegal  without  reference  to  the  person,  then 


'  Hfirvey  v.  Indianapolis,  32  Ind.  244 ;  New  London  v.  Brainerd,  22  Conn.  652  ;  Doug^ 
las  V.  Placerville,  18  Cal.  643 ;  Webster  v.  Harwinton,  82  Conn.  181 ;  Barr  v,  Deniaton,  19 
N.  U.  170;  Merrill  v,  Plainfield,  45  N.  H.  126 ;  Colton  v.  Hanchett,  IS  111.  616 ;  Stewart 
V.  Kalamazoo,  30  Mich.  69 ;  Cnlbertson  v.  Cincinnati,  16  Ohio,  679  ;  Paige  v,  Allen,  68 
Peon.  St.  338 ;  Wheeler  v.  Philadelphia,  77  Penn.  St.  388. 

^  State  by  Att'y  for  Pike  Co.  v.  Sanderson,  Collector,  54  Mo.  203 ;  State  v.  Saline  Co. 
a.  51  Mo.  360. 

'  Kewmeyer  et  ai,  v.  Mo.  <fe  Miss.  R.  B.  Co.  52  Mo.  81. 
29 
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all  persons  in  the  district,  or  as  many  as  see  fit,  are  entitled  to  the  re- 
lief/ The  courts  of  this  State  follow  those  of  New  York,  claiming 
that  where  there  is  a  failure  of  public  duty,  the  public  should  be  rep- 
resented by  the  county  attorney  or  the  attorney  general,  but  intimating 
that  if  these  officers  should  fail  to  perform  their  duties,  the  courts 
would  either  compel  them  to  proceed,  or  permit  others  to  act  in  the 
name  of  the  State,  so  that  justice  may  not  fail.' 

In  a  late  case  in  Illinois,  while  affirming  the  general  doctrine  that 
a  number  of  persons  may  file  a  bill  to  test  the  validity  of  a  law,  yet 
it  is  said  that  one  person  has  no  right  to  file  such  a  bill  for  himself 
and  others  similarly  situated,  unless  there  is  some  privity  between  them, 
such  as  agent  or  trustee.' 

A  bill  wafi  filed  by  a  tax-payer  for  himself  and  others  similarly 
situated  in  the  town  of  A.,  alleging  that  the  assessors  of  that  town 
assessed  property  at  its  full  cash  value,  while  other  assessors  in  other 
towns  of  the  county  of  O.  assessed  property  at  from  one-fifth  to  one- 
third  of  its  cash  value,  thus  making  the  town  of  A.  bear  one-half  of 
the  whole  assessment  of  the  county,  while  the  relative  value  was  only 
one-fourth  of  the  whole  county ;  that  the  board  of  supervisors  cor- 
ruptly and  fraudulently  so  made  out  the  assessment  as  to  make  the 
town  of  A.  bear  38  per  cent,  of  the  whole  county  tax,  when  it  ought 
only  to  be  20  per  cent. ;  and  that  the  town  of  A.  was  thus  required  to 
pay  $10,000  more  than  its  share  of  the  State  and  county  taxes  for  the 
year.  The  court  held  that  the  powers  were  qtmsi  legislative,  and 
that  it  could  no  more  interfere  with  the  action  of  the  supervisors  as 
to  the  matter,  than  it  could  with  a  statute  corruptly  passed,  and  that 
for  all  errors  and  irregularities  in  their  action  there  was  a  remedy  at 
law.*  If  such  a  cajse  does  not  entitle  a  tax-payer  to  relief,  in  Wiscon- 
sin, the  tax-payers  need  a  statute  similar  to  that  in  New  York. 

In  New  Jersey,  the  remedy,  where  there  is  a  want  of  power  in  the 
municipal  officers  to  levy  the  tax,  is  by  certiorari,  and  under  that  writ 
the  whole  assessment  may  be  declared  void  and  set  aside.  But  when 
such  action  will  be  taken  is  a  matter  of  discretion.  The  court  may 
refuse  to  take  such  action  from  a  regard  to  the  convenience  of  the 
public,'  and  it  would  seem  that  it  may  set  aside  an  assessment  even 
after  an  act  of  the  legislature  making  it  valid,  if  of  opinion  that  the 
latter  act  is  void.' 


'  Bridge  Co.  v.  Wyandotte,  10  Kansas,  826 ;  Boffet  v.  Dresher,  10  Kansas,  9;  Hudson 
V.  Co.  Com'rs,  12  Kansas,  140. 

'  Brewer,  J.,  10  Kansas,  16.  *  Du  Page  Co.  v,  Jenks,  66  III  276. 

*  West  V.  Ballard,  82  Wise.  168. 

<(  State  V,  Bergen.  84  N.  J.  Law,  488 ;  State  v.  Kingeland,  28  N.  J.  Law,  83,  88 ;  State 
V.  Town  of  Union,  4  Vroom,  360. 

*  State  v.  Apgar,  81  N.  J.  Law,  368. 
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§  144.  Method  of  Compelling  Payment  of  a  Municipal  Debt — 

The  corporation  maj  be  sned  and  judgment  obtained,  and  an  execu- 
tion may  isBue  against  the  goods  and  chattels  of  such  corporation. 
But  such  a  course  usually  is  a  very  inefficient  remedy,  because  of  the 
doctrine  that  the  property  held  by  municipal  corporations  for  public 
purposes  is  not  subject  to  levy  and  sale  on  execution,  such  property 
being  devoted  to  specific  public  uses,  in  the  same  manner  as  similar 
property  in  the  State  government.  To  allow  such  property  to  be  sold 
would  be  destructive  of  the  local  government,  which  is  but  a  part  of 
the  State  exercising  certain  powers  delegated  to  it  for  the  more  con- 
venient administration  of  the  afEairs  of  the  State.*  The  same  prin- 
ciple applies  to  the  revenues  of  the  city,  they  not  being  liable  either 
to  seizui*e  or  garnishment.'  In  the  case  last  cited,  it  was  held  on  the 
same  principle  of  public  policy,  that  the  property  of  a  municipal  cor- 
poration was  not  liable  to  be  taxed  by  the  federal  government,  and  that 
public  property  used  for  governmental  purposes  cannot  be  diverted 
from  the  use  to  which  it  has  been  appropriated  to  defray  the  ordinary 
expenses  of  the  local  government. 

Where  there  is  no  plain  and  adequate  remedy  for  the  creditor,  the 
courts  of  common  law  will  issue  a  mandamus  to  the  officers  of  the 
corporation,  who  are  invested  with  the  power  of  levying  taxes,  direct- 
ing them  to  levy  a  tax  sufficient  to  pay  the  debt  of  the  creditor.  If 
the  debt  be  an  ordinary  debt,  one  as  to  which  there  is  no  special  pro- 
vision made  by  law,  it  must  be  first  reduced  to  a  judgment  by  an 
action  at  law,*  and  it  must  also  appear  that  there  are  no  effects  subject 
to  levy,  and  no  funds  in  the  treasury  which  the  creditor  can  control 
for  the  payment  of  his  debt.  If  there  are  effects  that  can  be  levied 
on,  or  funds  that  the  creditor  by  any  process  can  compel  the  officers  to 
apply  to  his  debt,  he  has  a  plain  and  adequate  remedy,  and  the  man- 
damus will  be  refused.^  The  writ  issues  only  to  enforce  a  clear  legal 
right.  The  revenues  of  a  municipal  corporation,  raised  by  taxation, 
are  the  source  from  which  the  creditor  expects  payment,  and  the  pay- 
ment is  usually  made  by  the  officers  of  the  corporation  in  the  discharge 
of  their  duties.     The  creditor  must  show  that  he  is  a  creditor  by  judg- 


1  Darlington  v.  Mayor,  dc.  81  N.  Y.  164,  193 ;  Chicago  v.  Halsey,  25  HI.  595. 

'  Erie  V.  Knapp,  29  Penn.  St.  173 ;  McDongall  v.  Saperyisora,  4  Minn.  184 ;  Bomham 
V.  Fond  da  Lac,  15  Wise.  193 ;  Traebel  v.  Colbnrn,  64  111.  876  ;  Claris  v.  Lee's  Assignee^ 
12  Alb.  L.  Jour.  891 ;  United  States  v.  Bait.  A  Ohio  K.  B.  Co.  17  Wall.  822. 

>  Coy  V.  Lyons,  17  Iowa,  1 ;  State  v.  Clay,  46  Mo.  281 ;  People  v,  Clark,  50  111.  218. 

*  Frank  v.  San  Francisco,  21  Cal.  668 ;  Olney  v.  Clark,  60  111.  453 ;  Schaffer  v. 
Cadwaller,  86  Peon.  St  126;  Sapervisors  v.  Uoited  States,  4  Wall.  435;  Van  HofAnan  v. 
Qoincy,  4  Wall  536 ;  City  of  Galena  v.  Amy,  5  Wall.  705 ;  Mayor  v.  Lord,  9  Wall.  409 ; 
Watertown  t.  Cady,  20  Wise.  501 ;  Walkley  v.  City  of  Moscatine,  6  Wall.  481 ;  Boyntown 
V.  Newton,  84  Iowa,  510. 
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ment,  and  that  he  has  no  means  of  enforcing  payment,  before  he  i& 
entitled  to  have  a  levy  made  for  his  debt. 

In  the  Circuit  Court  of  the  United  States  this  writ  is  not  issued 
as  an  independent  and  original  proceeding ;  it  is  only  issued  when  an> 
ciliary  to  a  jurisdiction  already  acquired.  Jurisdiction  cannot  be  ac- 
quired by  means  of  the  writ  which  it  is  proposed  to  sue  out,  and  the 
writ  cannot  be  used  to  confer  a  jurisdiction  which  the  court  would 
not  have  without  it.*  If  a  debt  has  been  reduced  to  a  judgment  in 
the  Circuit  Court  of  the  United  States,  then,  having  acquired  juris- 
diction, it  may  grant  the  writ  as  an  ancillary  proceeding  to  enforce 
the  judgment.  Any  State  court,  however,  of  general  jurisdiction,  may 
issue  the  writ  when  the  judgment  has  been  obtained  in  the  Circuit 
Court  of  the  United  States ;  it  is  issued  by  the  State  courts  as  an  orig- 
inal proceeding.' 

When  the  mandamus  is  issued  from  the  Circuit  Court  of  the  United 
States,  directed  to  the  State  oflScers,  commanding  them  to  levy  a  tax 
for  the  payment  of  the  debt,  the  action  of  such  officers  in  obedience 
to  the  writ  cannot  be  controlled  by  the  State  courts.  Kiggs,  the 
holder  of  coupon  bonds  of  Johnson  county,  Iowa,  obtained  judgment 
in  the  Circuit  Court  of  the  United  States  against  the  county.  The 
bonds  were  issued  at  a  period  when  under  the  decisions  of  that  State 
such  bonds  in  aid  of  railroads  were  valid.  After  the  rendition  of  the 
judgment,  the  tax-payers  of  the  county  filed  a  bill  to  restrain  the  su- 
pervisors of  the  county  from  levying  a  tax  to  pay  certain  bonds,  in- 
cluding those  upon  which  Kiggs  had  obtained  judgment,  the  Supreme 
Court  of  Iowa  having  meanwhile  reversed  its  former  decision,  and 
declared  such  bonds  void.  The  supervisors,  in  their  return  to  the 
mandamus  nisi,  state  that  they  had  been  enjoined  by  the  State  court 
from  levying  the  tax  to  pay  these  bonds.  It  was  decided  that  the 
Circuit  Court  had  jurisdiction  to  issue  the  writ,  and  that  the  State 
courts  were  destitute  of  all  power  to  restrain  either  the  process  or  the 
proceedings  of  the  federal  courts.*  An  able  and  earnest  dissenting 
opinion  was  delivered  by  Miller,  J.,  in  which  Chase,  C.  J.,  and  Greer, 
J.,  concurred.  This  opinion  claims  that  the  judiciary  act  of  1789  only 
gives  to  the  Supreme  Court  of  the  United  States  authority  to  issue 
writs  of  mandamus  "  to  any  courts  appointed,  or  persons  holding 
oflce  under  the  autJiority  of  the  United  States  /  "  that  the  sections  of 

»  Bath  Co.  p.  Amy,  13  Wall  244,  249  ;  The  Secretary  v,  McGarrahan,  9  Wall.  811 ; 
Eeodall  v.  United  States,  12  Peters,  584  ;  McClung  v.  SiLlman,  6  Wheat  601 ;  Mclntire 
V.  Wood,  7  Cranch,  604. 

«  Watertown  v.  Cady,  20  Wise.  501. 

8  Rigfifs  V,  Johnson  County,  6  Wall.  166.  See  Vance  p.  City  of  Little  Rock,  8  Cent. 
Law  Jour.  388. 
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that  act  giving  jurisdiction  to  the  Circuit  Courts  do  not  confer  in  ex- 
press terms  on  these  courts  the  power  to  issue  a  mandamus  to  State 
officers  /  and  that  it  is  not  fair  to  infer  that  it  was  the  intention  to 
confer  upon  an  inferior  court  a  power  which  is  not  conferred  upon  the 
Supreme  Court  itself.  But  admitting  that  the  Circuit  Court  had 
jurisdiction,  the  power  of  the  State  courts  over  the  State  oflScers  is  as 
full  and  complete  as  that  of  the  federal  courts,  and  it  is  a  principle  of 
comity  recognized  hj  all  courts  of  concurrent  jurisdiction,  that  the 
court  which  first  obtains  jurisdiction  shall  have  die  exclusive  right  to 
decide  the  matter  in  issue,  and  that  any  other  court  when  the  fact  of 
this  priority  of  jurisdiction  is  brought  to  its  notice,  will  proceed  no 
farther.  It  combats  the  idea  that  the  jurisdiction  of  the  Circuit  Court 
of  the  United  States  commended  from  the  time  of  the  initiation  of 
the  suit  to  obtain  judgment,  claiming  that  the  first  suit  in  reference  to 
the  question  of  the  power  or  duty  of  the  supervisors  to  levy  the  tax 
was  in  the  State  court  No  such  questions  were  involved  in  the  suit 
to  obtain  judgment.^ 

The  decision  of  the  court  in  Kiggs  v.  Johnson  County  has  been 
afiirmed  in  a  number  of  cases  in  the  Supreme  Court  of  the  United 
States,*  and  even  by  the  Supreme  Court  of  Iowa.*  The  case  last  cited 
was  one  in  which  officers  of  the  State,  who  had  been  enjoined  by  the 
State  courts  from  levying  a  tax,  were  imprisoned  by  the  Circuit  Court 
of  the  United  States  for  contempt  in  refusing  to  obey  a  writ  of  man- 
damus directing  them  to  make  the  levy  of  the  tax,  and  they  sought 
relief  by  Juibeas  corpus  in  the  State  court  unsuccessfully. 

There  is  an  exception  to  the  rule  that  judgment  must  be  first  ob- 
tained before  an  application  for  a  mandamus  will  be  entertained.  It 
is  in  that  class  of  cases  where  by  the  statute  creating  the  debt,  as  in  the 
case  of  bonds  in  aid  of  railroads,  it  is  made  the  duty  of  certain  officers 
to  levy  a  tax  for  the  purpose  of  paying  such  bonds.  Here  there  is  a 
clear  legal  duty  upon  the  officers  to  make  the  levy,  and  there  is  no 
other  remedy  for  a  failure  to  perform  such  duty  but  a  mandamus,  and 
there  is  no  necessity  for  a  judgment  to  ascertain  the  amount  due.^ 


*  6  Wall  200,  205. 

3  Supervisora  v.  Durant,  9  Wall.  416 ;  The  Mayor  v.  Lord,  9  Wall  4(»9;  Amy  v.  The 
Sopervisofs.  11  Wall  136. 

*  Ex  parte  Holmao,  28  Iowa,  88,  contains  a  full  discussion  of  the  subject,  on  both  sides 
of  the  question ;  and  see  Brooks  v.  City  of  Memphis,  8  Cent.  Law  Jour.  356,  where  the 
lax-payers,  after  a  mandamus  to  collect  the  tax,  were  considered  in  contempt,  because 
they  applied  to  the  State  court  for  relief. 

*  Bd.  of  Com'rs  of  Knox  Co.  v.  Aspinwall,  24  How.  876  ;  State  v,  Com'rs,  6  Ohio,  280 ; 
State  V.  Davenport,  12  Iowa,  835 ;  Steyenson  v.  Township  of  Summit,  86  Iowa,  462  ;  Flags 
V.  Palmyra,  88  Mo.  44<);  Commonwealth  v.  Allegheny,  87  Penn.  St.  277  ;  Commonwealth 
i;.  Pittsburg,  84  Penn.  St.  496 ;  Newman  v.  Justices,  6  Sneed,  695  ;  Justices  of  Clark  Co. 
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The  principle  extends  to  orders  given  by  school  boards  and  other  mu- 
nicipal officers  authorized  by  law  to  give  such  orders  on  the  treasurer 
of  the  corporation.*  But  even  in  these  cases,  if  there  is  a  doubt  sug- 
gested afi  to  the  validity  of  the  bonds  or  other  indebtedness,  the  party 
will  be  required  to  first  establish  his  claim  by  a  judgment.' 

A  question  is  often  raised  as  to  the  nature  of  the  power  conferred 
on  the  local  officers  in  levying  a  tax,  whether  the  act  merely  permits 
them  to  exercise  such  power,  or  makes  it  their  duty  to  levy  the  tax. 
Such  language  as  ^^  the  board  of  supervisors,  in  such  counties  as  may 
be  owing  debts  which  their  current  revenue,  under  existing  laws,  is 
not  sufficient  to  pay,  m,ay^  if  deemed  advisable,  levy  a  special  tax," 
&c.,  is  peremptory,  and  they  may  be  compelled  to  exercise  the  power, 
when  a  judgment  has  been  obtained  on  county  bonds,  and  there  are 
no  funds  in  the  treasury  to  pay  them.*  Or,  the  city  coiinoil  "  may,  if 
it  believe  that  the  public  good  and  the  best  interests  of  the  city  re- 
quire it,  levy  a  tax  to  pay  its  funded  debt,"  was  considered,  under 
similar  circumstances,  sufficient  to  create  a  duty  which  would  be  en- 
forced by  mandamus.^  The  rule  governing  such  cases  is,  that  when- 
ever the  public  interest,  or  individual  rights,  call  for  the  exercise  of 
power  vested  in  public  officers,  the  language,  though  petnnisdve  in 
form,  is  in  fact  peremptory.  The  power  is  given,  not  for  the  benefit 
of  the  officers,  but  for  that  of  the  public  or  individuals. 

Where  county  commissioners  have  made  a  levy  to  pay  railroad 
bonds,  which  has  been  collected  and  paid  into  the  hands  of  the  treas- 
urer, and  the  commissioners  order  the  treasurer  not  to  pay  the  bonds^ 
in  such  a  case  a  mandamus  will  not  issue  against  the  treasurer.  The 
commissioners  have  no  authority  to  give  such  orders,  and  the  treas- 
urer is  liable  on  his  bond  for  a  failure  to  perform  his  duties,  there  is  a 
plain  remedy  at  law.** 

If  there  be  no  unreasonable  delay  in  making  the  levy  by  the  proper 


V.  Turopike  Co.  11  B.  Moor.  164;  Maddox  v.  Graham,  2  Mete.  (Ey.)  56;  State  v.  Mil- 
waukee, 20  Wis.  87  :  People  v.  Brown,  66  N.  T.  ISO ;  Ck>lambia  Co.  v.  King,  18  Fla.  461 ; 
Pegram  v,  Co.  Com'rs,  64  N.  C.  667;  WiUoo  v.  Co.  Com'rs,  lb.  218;  Brown  v.  Crego,  S2 
Iowa.  498. 

'  WilkinsoD  V.  Cheatham,  48  Ga.  268 ;  Rodman  v.  Jnstices  of  Larue,  8  Bush,  144 ;  Rob- 
inson V.  Butte  Co.  48  Cal.  853 ;  Dayton  v.  Rounds,  27  Mioh.  82. 

*  Lexington  v.  Milliken,  7  Gray,  280.  In  this  case  the  selectmen  drew  an  order  on  the 
treasurer  of  the  town,  which  was  not  paid,  but  a  writ  of  mandamus  was  refused,  on  the 
ground  that  It  did  not  appear  that  the  selectmen  had  authority  to  draw  the  order.  See* 
also  Commonwealth  v.  Commissioners,  16  Serg.  <&  Rawle,  817. 

3  Supervisors  v.  United  States,  4  Wall  486. 

*  City  of  Galena  v.  Amy,  6  Wall.  705  ;  People  v.  Supervisors,  61  N.  Y.  401 ;  Clark  ». 
Davenport,  14  Iowa,  494;  Commonwealth  v.  Pittsburg,  84  Penn.  St.  496,  518,  617. 

^  State  V.  McCrillis,  4  Kansas,  250. 
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officers,  mandamus  will  be  refused.^  ^  Before  a  subscription  in  aid  of 
a  railroad  is  actually  made,  the  question  of  levying  a  tax  to  pay  suck 
subscription,  is  wholly  between  the  county  and  its  officers.  Neither 
the  railroad  nor  its  assignee,  can  claim  a  right  to  interfere  by  man- 
damus or  in  any  other  way.* 

On  the  hearing  of  a  mandamus  no  question  can  be  raised  as  to  the 
validity  of  the  bond  or  other  indebtedness  which  has  been  reduced  to 
a  judgment ;  the  judgment  is  conclusive  of  all  defenses  as  to  the  va- 
lidity or  amount  of  the  debt.* 

When  it  is  the  duty  of  the  supervisors  to  make  a  levy  for  a.  spe> 
cific  claim,  and  they  fail  to  make  such  levy  at  the  regular  cmnual 
meeting,  the  only  time  fixed  by  law  for  their  making  a  levy,  they  will 
be  compelled  to  meet  again,  or  if  their  term  of  office  has  expired,, 
their  successors  in  office  may  be  required  to  meet  and  make  the  levy.' 

Does  the  fund  raised  by  a  levy  made  in  pursuance  to  a  mandamus, 
by  a  creditor,  go  into  the  general  treasury  of  the  corporation  ?  He 
is  entitled  to  have  such  fund  set  apart  as  a  special  fund  to  be  applied 
to  his  debt.  The  function  of  the  writ  is  not  only  to  command  the 
levy  to  be  made,  but  to  be  made  and  applied  to  the  payment  of  the 
claim  of  the  creditor.* 

In  some  of  the  States  there  are  statutory  remedies  to  enforce  tbe 
payment  of  debts  by  municipal  corporations,  as  in  Pennsylvania^ 
where  the  creditor,  having  obtained  judgment,  is  entitled  to  a  7nan- 
damuB  execution^  that  is,  a  writ  directed  to  the  treasurer,  commanding 
him  to  pay  the  judgment  out  of  any  funds  in  the  treasury  not  appro- 
priated. A  payment  under  this  writ  is  a  valid  exoneration  of  the 
treasurer.' 

In  Wisconsin,  judgments  against  municipal  corporations  are  not 
enforced  by  execution,  but  the  amount  is  directed  to  be  placed  on  the 
roll  at  the  next  levy  of  taxes.  A  failure  to  perform  this  duty  will 
be  enforced  by  mandamus,  at  the  instance  of  the  judgment  creditor.'' 
So  if  debt  is  payable  out  of  a  particular  fund,  it  will  be  enforced  by 
mandamus.^ 

^  State  V,  Putnam,  19  Ohio,  416  ;  Benbow  v.  Iowa  City,  7  Wall.  815. 
'  Sankey  v.  Terre  Haute  R.  R.  Co.  42  Ind.  402. 

*  The  Mayor  v.  Lord,  9  Wall.  409. 

*  People  V,  Supervisors,  8  N.  Y.  8S0. 

*  C^y  V,  Lyon?,  17  Iowa,  1 ;  Galena  v.  Amy,  6  Wall.  706.  See  also,  Loute  v.  Alle- 
gheny City,  10  Pittsburg  Leg.  Jour.  241 ;  Vance  v.  City  of  Little  Rock,  3  Cent.  Law 
Jour.  388,  889. 

*  Monaghan  v.  Philadelphia,  28  Penn.  St.  207. 

'  Crane  v.  Fond  du  Lac,  16  Wise.  196 ;  State  v.  Milwaukee,  20  Wise.  87 ;  overruling 
16  Wise.  196. 

*  Illinois  SUte  Hospital  v.  Higgins,  16  111.  186. 
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Where  the  maDdamas  is  against  municipal  officers,  and  their  term 
of  office  expires  by  death,  limitation,  or  resignation,  the  proceedings 
do  not  abate,  but  tiieir  successors  must  obey  the  writ.*  While  it  is 
true  that  the  remedy  is  against  the  officer  and  not  the  individual,  yet 
the  successor  of  an  officer  against  whom  a  mandamus  has  issued,  is 
entitled  to  have  notice  of  the  writ  before  be  can  be  made  liable  in 
proceedings  for  contempt  in  disobeying  the  writ.' 

The  mandamus  must  be  to  the  proper  officers  of  the  corporation, 
directing  them  to  levy  the  tax.  The  court  cannot  appoint  its  marshal, 
or  other  officer,  a  commissioner,  and  direct  him  to  levy  and  collect  the 
tax.  The  case  in  which  a  marshal  was  appointed  to  perform  such 
duties,  was  one  in  which  it  was  done  under  the  authority  of  a  statute 
of  Iowa,  on  the  subject  of  mandamus.' 

Courts  of  equity  have  no  authority  to  compel  the  levy  of  a  tax,* 
and  even  where  it  was  alleged  that  the  city  officials  employed  various 
devices,  such  as  resigning  when  the  writ  of  mandamus  issued,  to  evade 
the  levy  and  collection  of  the  tax  ordered ;  also,  that  the  legislature 
had  passed  acts  intended  to  aid  the  city  in  evading  the  payment  of  its 
debts,  a  biU  claiming  that  the  corporate  authorities  are  trustees  for 
the  benefit  of  the  creditors  of  the  city,  and  that  the  property  of  the 
citizen  is  a  trust  fund  for  the  payment  of  its  debts,  and  asking  that 
the  taxable  property  of  the  citizens  be  made  subject  to  the  payment 
of  the  plaintifiPs  judgments  against  the  city,  was  dismissed."  ^^  The 
plaintiff  had  a  remedy  at  law,  the  difficulty  was  in  the  execution  of 
the  remedy.  The  distinction  between  the  want  of  a  remedy,  and  the 
inability  to  obtain  the  fruits  of  a  remedy,  is  very  broad."'  The  claim 
to  relief  confounds  the  two  things.  Another  ground  of  the  decision 
was,  that  this  bill  proposed  that  the  property  of  private  citizens  should 
be  taken  to  pay  a  debt,  without  giving  them  the  opportunity  of  being 
heard,  in  a  subsequent  case  it  was  claimed  that  the  creditors  of  a 
municipal  corporation  had  a  lien  upon  all  the  taxable  property  within 
the  limits  of  the  corporation,  and  that  equity  would  enforce  the^  lien. 
This  idea  was  repudiated,  and  the  doctrine  was  reaffirmed,  that  the 


'BMsett  V.  Barbin,  11  La.  Ann.  672;  Maddoz  v.  Graham,  2  Met.  (Ey.)  66;  Soutter 
V.  Madison,  15  Wise.  80. 

*  The  Secretary  v.  McGarrahan,  9  Wa^L  S18;  State  v.  Gates,  22  Wise.  210;  Beasely 
V,  Lamkio,  1  Idaho,  48. 

'  Supervisors  «.  Rogers,  7  Wall.  176;  explained  in  Rees  v.  City  of  Watertown,  19 
Wall.  1 1 7.  Judge  Dillon  doubts  the  construction  given  to  the  Iowa  statutes.  South. 
Law  Rev.  Oct  1876,  p.  496. 

«  Walkely  v.  Mnscatioe,  6  Wall.  481. 

»  Rees  v..aty  of  Watertown,  19  Wall.  117. 

*  Hunt,  J.,  19  Wall.  124. 
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fact  that  the  remedy  provided  by  law  did  not  aflford  complete  relief 
gave  no  jurisdiction  to  a  court  of  equity.^ 

The  doctrine  that  the  private  property  of  the  citizen  is  not  liable 
for  the  debts  of  the  city  in  vrhich  he  lives,  would  seem  on  prin- 
ciple to  be  clear,  yet  the  contrary  opinion  is  held  in  Massachusetts. 
In  an  opinion  given  by  the  solicitor  of  Boston,  approved  by  Daniel 
Webster,  it  is  said  that  the  private  estates  of  citizens  of  cities  and 
towns  in  that  State,  are  liable  to  be  taken  on  execution  for  the  debts 
of  the  cities  or  towns  lawfully  contracted.  This  opinion  was  given  in 
1858,  and  was  approved  by  the  city  solicitor  again  in  1869.'  This 
must  be  by  virtue  of  some  statute  of  the  State,  but  it  may  be  well 
doubted  if  the  legislature  has  the  power  to  enact  such  a  law.  It  is 
the  duty  of  the  citizen  to  contribute  his  due  proportion  of  the  ex- 
penses of  conducting  the  local  government,  to  bear  his  share  of  the 
burden,  but  should  his  property  be  taken  for  a  debt  of  the  city,  it 
would  be  very  much  like  taking  private  property  for  public  purposes 
without  due  compensation. 

If  the  supervisors  or  other  oflScers  whose  duty  it  is  to  levy  a  tax 
to  pay  a  debt,  refuse  to  do  so,  they  are  liable  in  a  personal  action  to 
the  creditor,  to  the  extent  of  the  injury  arising  from  their  conduct.* 
There  is  some  diversity  of  opinion  b&  to  the  measure  of  the  damages, 
the  Supreme  Court  of  the  United  States  holding  that  the  creditor  is 
only  entitled  to  nominal  damages,  if  the  taxable  property  still  remains 
liable  to  the  creditor  and  the  right  to  relief  is  still  in  force,  as  the  levy 
may  be  made  the  following  year,  and  the  damage  sustained  would  be 
only  nominal,^  while  in  Kew  York,  the  party  is  entitled  to  damages 
to  the  extent  of  his  claim  where  the  refusal  is  willful.^ 

Where  the  power  of  a  board  of  supervisors  is  limited  to  levying  a 
tax  of  twenty-five  mills  on  the  dollar  for  all  purposes,  it  is  a  good  re- 
turn to  a  mandamus  to  levy  a  tax  to  pay  a  debt,  that  they  have  ex- 
hausted their  taxing  power.*  It  is  not  supposed  that  this  doctrine 
would  apply  to  bonds  issued  under  a  special  act  authorizing  the  levy 
of  a  tax  for  their  payment.  And  where  a  mandamus  has  been  issued 
by  the  Circuit  Court  of  the  United  States,  to  the  officers  of  a  corpo- 


1  Heine  v.  Leyee  Commissioners,  19  Wall.  656  ;  Horner  v.  CoiSey,  25  Miss.  4ft4. 

*  See  Atlantic  Monthly,  Dec.  1876,  article  by  Charles  Hale,  on  MnDicipal  Indebted- 
ness. 

»  Amy  V.  The  Superyisors,  11  WaU.  188. 

*  Dow  V.  Humbert  et  al  13  Alb.  Law  Joar.  147,  October  term,  1875,  Clifford,  J.,  dis- 
senting. 

*  Hover  v.  Barkhooff,  44  N.  Y.  118 ;  Clark  v.  Miller,  54  N.  Y.  628. 

*  Beard  v.  Saperyisors  of  Lee  Co.  51  Miss.  642. 
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ration,  commanding  them  to  make  a  levy  to  pay  a  judgment,  a  State 
conrt  will  not  restrain  the  officers,  because  it  is  alleged  that  the  tax 
levied  to  pay  the  judgment,  together  with  the  tax  for  ordinary  ex- 
penses, will  exceed  the  limit  fixed  by  law  for  the  levy  of  taxes  by  the 
corporation.^  It  will  presume  that  the  Circuit  Court  acted  correctly 
in  issuing  the  mandamus. 


*  Vance  v.  Little  Rock,  8  Cent.  Law  Jour.  8S8,  389. 


OHAPTBE  XXII. 

LOCAL  ASSESSMENTS. 

§  146.  When  made — The  Nature  of,  under  Taxing  Power — 
Effect  of  Constitutional  Provisions  on. — In  the  opening  of  streetSy 
the  grading  and  paving  of  streets,  the  construction  of  sewers,  the  lay- 
ing of  water  pipes  in  cities,  and  in  the  constmction  of  drains  and  levees 
in  agricnltnral  districts,  the  expense  of  such  works  is  very  generally 
defrayed,  not  by  a  general  tax  on  the  whole  State,  or  even  on  the 
whole  of  the  political  subdivision  in  which  the  works  are  constructed, 
but  by  a  tax  on  aD  the  real  estate  in  a  smaller  district,  created  by  the 
legislature  as  a  taxing  district.  The  tax  thus  laid  is  called  an  assess- 
ment, or  more  generally  a  local  assessment.  It  is  made  upon  the  real 
estate  in  the  designated  district  which  is  benefited  by  the  public  im- 
provements. 

The  power  of  the  legislature  thus  to  create  a  taxing  district  smaller 
than  the  ordinary  subdivisions  of  the  State  into  counties  or  cities  was 
first  questioned  in  New  York,^  where  it  was  held  that  the  assessment 
was  an  exercise  of  the  taxing  power,  exacting  from  the  owners  of  the 
real  estate  no  more  than  their  just  share  of  contribution  to  the  public 
burden  created  by  the  improvement ;  that  the  power  to  apportion  the 
tax,  like  the  power  to  impose  it,  was  without  limit  where  there  is  no 
constitutional  limitation ;  that  the  legislature  in  imposing  this  tax  on 
such  a  district,  was  but  exercising  its  discretion  in  the  apportionment 
of  the  tax  in  a  manuer  similar  to  other  local  taxation.  It  is  the  same 
principle  that  induces  the  legislature  to  impose  on  the  property  of  a 
county  a  tax  for  its  local  government,  and  not  on  the  whole  State ;  or 
on  a  town  or  school  district  for  its  local  purposes,  and  not  on  the  whole 
county.  So  where  the  expense  of  the  construction  of  turnpikes  and 
bridges  is  reimbursed  in  tolls  by  this  means,  those  who  reap  the  benefit 
from  the  expenditure  are  made  to  contribute  to  the  burden  created 
by  it. 

The  doctrine  that  the  legislature  in  the  exercise  of  its  discretion 
may  impose  the  whole  or  a  part  of  the  expense  of  a  public  improve- 


»  The  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  420,  decided  April,  1851. 
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ment  on  the  property  benefited  in  a  designated  dietrict  of  the  State, 
without  reference  to  the  limits  of  the  territorial  divisions  of  the  State 
into  cities,  counties,  or  towns,  is  settled  beyond  all  controversy.^ 
Though  the  doctrine  is  settled,  it  has  been  attacked  with  great  vigor. 
It  is  claimed  that  taxes  for  a  public  purpose  ought  to  be  laid  upon  all 
property  in  the  whole  political  division  in  which  the  improvement  is ; 
that  this  system  makes  the  improvement  a  public  one  to  justify  the 
tax,  and  then  makes  it  a  private  one  in  order  to  make  certain  individuals 
pay  the  expense.' 

The  theory  of  thi^  species  of  taxation,  though  similar  to  that  of 
other  local  taxation,  differs  from  it  in  one  essential  particular.  A  tax 
for  the  local  purposes  of  a  county  is  imposed  on  the  property  or  per- 
sons within  the  county,  as  distinguished  from  other  parts  of  the  State, 
but  it  is  usually  imposed  on  all  the  subjects  on  which  the  State  imposes 
a  tax  for  State  purposes.  In  local  assessments,  on  the  contrary,  the 
tax  is  imposed  on  real  estate  alone,  and  only  on  such  real  estate  as  is 
benefited  by  the  local  improvement.  The  rationale  of  the  system  is, 
that  the  purpose  is  a  public  one  which  justifies  the  levy  of  a  tax,  but 
the  benefit  of  the  improvement  is  not  only  local  but  also  specific, 
benefiting  particularized  property,  and  therefore  the  tax  maybe  levied 
on  this  property  which  receives  a  benefit  over  and  above  other  prop- 
erty in  the  State.'  ^^  In  local  taxation,  however,  for  special  purposes, 
the- local  benefits  may  in  many  cases  be  seen,  traced  and  estimated  to 
a  reasonable  certainty."  ^  ^^  An  assessment  for  improvements  is  not 
considered  as  a  burden,  but  as  an  equivalent  or  compensation  for  the 
enhanced  value  which  the  property  derives  from  the  improvement."  ^ 
^'  It  certainly  cannot  be  said  that  all  taxes  laid  for  local  purposes  of  a 
public  nature  on  those  who  would  be  chiefly  and  directly  benefited  by 


'  People  V.  Mayor  of  Brooklyn,  4  N.  Y.  420 ;  Dorgan  v.  Boston,  12  Allen,  222t ;  Nichols 
tr.  Bridgeport,  86  Conn.  262 ;  McGonigle  v.  Allegheny  City,  44  Penn.  St.  118;  Bradley  v. 
McAtee,  1  Bush.  667  ;  Williams  v.  Cammack,  27  Miss.  209 ;  Allen  v.  Drew,  44  Yt  174 ; 
Emery  v.  Gas  Companj,  28  Cal.  846 ;  Creighton  v.  Scott,  14  Ohio,  488 ;  Neenan  «.  Smith, 
mUo.  626 ;  Hoyt  v.  East  Saginaw,  19  Mich.  89;  King  v.  Pollard,  2  Oregon,  146;  Ellis 
V.  aty  of  Norfolk,  26  Gratt  227 ;  Parker  v.  Challis,  9  Kansas,  156  ;  Town  of  Waterville 
V.  Kennebec  Co.  69  Maine,  80;  State  v,  FuUer,  84  N.  J.  Law,  227  ;  La  Fayette  v.  Fowler, 
84  Ind.  140;  Weeks  v.  Mllwaakee,  10  Wise.  288.  Other  cases  from  each  State  might  be 
iMed  to  any  extent 

*  Weeks  v.  Milwaukee,  10  Wise.  258.  See  Op.  of  Paine,  J.  This  case  sustains  local 
jissessments  not  on  principle,  bat  because  they  are  recognised  in  the  Constitution. 

'  People  V.  Mayor  of  Brooklyn,  4  N.  Y.  420 ;  Dorgan  v.  Boston,  12  Allen,  228 ;  The 
City  of  Lexington  v.  McQuillan's  Heirs,  9  Dana,  618  ;  Louisyille  v.  Rollins^  Mill  Co.  S 
Bush,  416;  Creighton  v.  Scott,  14  Ohio,  488;  Weeks  v.  Milwaukee,  10  Wise.  268; 
Nichols  V.  Bridgeport.  23  Conn.  189 ;  Emery  v.  Gas  Company,  28  C^.  846 ;  Neenan  v. 
Smith,  60  Mo.  626  ;  Sheehan  v.  Good  Samaritan  Hospital,  60  Mo.  166 ;  Hammett  v.  Phila- 
delphia, 66  Penn.  St.  148 ;  Washington  Avenue,  69  Penn.  St  85a-860. 

*  Ruggles,  J.,  in  4  N.  Y.  428.  ^  Wagner,  J.,  in  60  Mo.  166. 
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the  execntion  of  a  proposed  work,  in  proportion  to  the  degree  of 
benefit  or  profit  which  each  will  receive  therefrom,  are  neceesarily 
either  nnreasonable  or  nnproportional."  ^  ^^  It  is  a  local  assessment^ 
imposed  occasionally  as  required  upon  a  limited  class  of  persons  inter- 
ested in  local  improvement,  and  who  are  assuiped  to  be  benefited  by 
the  improvement  to  the  extent  of  the  assessment,  and  it  is  imposed 
and  collected  as  an  equi/oalent  for  that  henejU  and  to  pay  for  the  im- 
provement." '  These  quotations  from  the  opinions  of  judges  in  a 
number  of  leading  cases  on  the  subject  indicate  the  theory  on  which 
this  system  of  taxation  is  based,  and  it  is  in  accord  with  that  of  all 
the  cases  on  the  subject,  except  that  of  Werner  v.  Henley.*  The 
benefit  which  the  property  taxed  receives  is  one  that  can  be  seen  and 
traced,  and  in  two  cases  in  Pennsylvania,  remarkable  for  a  thorough 
and  full  discussion  of  the  subject,  a  local  assessment  was  declared 
void,  because  the  benefit  to  the  property  could  not  be  seen  and  traced. 
One  was  a  case  of  repaving,  in  which  it  was  said  that  the  benefit  to 
the  abutting  owners  was  not  grefiter  than  to  the  public  generally ;  ^ 
the  other  was  an  attempt  to  apply  local  assessments  to  the  construc- 
tion of  a  turnpike,  by  assessing  the  expense  on  all  agricultural  lands 
within  a  specified  distance  of  the  turnpike,  and  it  was  decided  that 
the  benefit  from  the  construction  of  the  road  was  general,  and  not  a 
specific  one  that  could  be  traced  as  in  the  case  of  the  opening  or 
paving  of  streets  in  a  city.'  The  local  assessment  in  theory  is  precisely 
similar  to  the  tax  by  tolls  for  a  bridge  or  turnpike — ^those  who  are 
benefited  contribute,  and  their  contribution  is  in  proportion  to  the 
benefit  received.  While  this  is  the  theory,  it  will  be  found  that  it 
does  not  always  accord  with  the  practice. 

That  local  assessments  are  made  under  the  taxing  power  does  not 
admit  of  a  doubt,*  yet  the  word  tax,  or  taxes,  does  not  include  local 
assessments,  unless  there  be  something  in  the  statute  in  which  it  is 
found  to  indicate  such  an  intention.''  The  question  frequently  arises 
in  the  construction  of  statutes  exempting  persons  or  corporations  from 
the  payment  of  "  taxes,"  and  the  almost  unbroken  current  of  author- 
ity is  that  such  expressions  do  not  include  local  assessments.^    In  the 


>  The  Court.,  in  Dorgan  v.  Boeton,  12  AUen,  228. 

*  Bailer,  J.,  in  l^icbols  v.  Bridgeport,  36  Conn.  255,  262. 

3  31  Iowa,  81.  *  Hammett  v.  Philadelphia,  65  Penn.  St.  148. 

*  Matter  of  Washington  Ayenne,  69  Penn.  St.  368. 

*  People  V.  Ma3*or  of  Brooklyn,  4  N.  Y.  424;   Cases  cited  in  notes  to  §§  Y,  8  and  9» 
pp.  4,  6,  anie  ;  Sedgwick  on  StHt.  <fc  Const  Law,  ed.  1874,  pp.  433,  434. 

^  See  cases  cited  ante,  p.  3,  note  1. 

«  In  re  Mayor  of  New  York,  11  Johns.  77 ;    affi'd  4  N.  Y.  438 ;   Baptist  Church  v.  Mc- 
Atee,  8  Bnsh,  508 ;   Baltimore  v.  Cemetery  Co.  7  Md.  517  ;    Pray  v.  Northern  Liberties, 
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case  cited  from  46  Cal.  553,  the  defendant  was  '^exempted  from 
taxation  of  every  kindy^  yet  this  was  construed  not  to  include  a  local 
assessment  for  the  improvement  of  a  street  on  which  its  real  estate 
abutted.  The  language  in  the  other  cases  cited  is  fully  as  strong.  It 
is  regarded  as  a  distinct  species  of  taxation  not  included  in  the  general 
terms  tax  and  taxation.  In  Indiana,  a  church  was  exempt  from  a 
local  assessment  for  sewerage,  but  the  groimd  of  the  decision  was  that 
church  property  could  not  be  placed  on  the  duplicate  tax  roll  for 
State  and  county  taxes,  and  there  was  no  method  by  law  for  the  as- 
sessment of  the  expense,  except  by  placing  the  property  on  the  dupli- 
cate tax  roll ;  it  was  a  mere  omission  in  the  act  authorizing  the  local 
assessment.^  So  the  proyisions  in  the  Constitutions  of  the  various 
States,  that  taxation  shall  be  equal  and  uniform,  and  ad  valorem^  do 
not  apply  to  local  assessments,  unless  the  intention  to  include  t]^em  be 
shown  by  express  words,  or  language  which  necessarily  leads  to  that 
conclusion.* 

The  Constitution  of  Virginia  provides  '^  that  taxation,  except  as 
hereinafter  provided,  whether  imposed  by  the  State,  counties,  or  cor- 
porate bodies,  shall  be  equal  and  uniform,  and  all  property  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  prescribed  by 
law."  This  language  was  not  thought  sufficient  to  include  local  as- 
sessments, but  only  to  extend  the  provision  as  to  equality,  uniformity, 
and  value,  which,  in  a  previous  Constitution,  only  applied  to  State 
taxation,  to  counties  and  corporations  in  the  exercise  of  the  powers  of 
taxation  for  general  purposes  of  revenue.*  But  in  Illinois  very  simi- 
lar language  was  held  to  include  local  assessments.  Article  9,  §  5, 
provides  ''  that  the  corporate  authorities  of  counties,  townships,  school 
districts,  cities,  towns  and  villages,  may  be  vested  with  power  to  as- 
sess and  collect  taxes  for  corporate  purposes ;  such  taxes  to  be  uniform 
in  respect  to  person  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same."  ^     The  intention  to  include  local  assessments,  as 

81  Penn.  St.  69;  Taylor  v.  Palmer,  81  CaL  240;  Brightman  v,  Kenier,  22  Wise  54; 
Paine  v.  Spratty,  6  Kansas.  626 ;  Chicago  v.  Colly,  20  III.  614 ;  Bridgeport  v.  R.  B.  Co. 
86  Conn.  256;  Sheehan  v.  Good  Samaritan  Hospital,  50  Mo.  166.  For  distinction  be- 
tween  tax  and  assessment,  see  People  v.  Whyler,  41  Cal.  861 ;  People  v.  Austin,  47  Cal. 
858;  Williams  V.  Corcoran,  46  Cal.  558.  The  terms  of  exemption  are  sometimes  suffi- 
ciently comprehensive  to  embrace  local  assessments.  First  Div.  St.  Paul  A  Padfic  R.  R. 
Co.  V.  City  of  St.  Paul,  21  Minn.  626 ;  Brightman  v,  Eerner,  22  Wise.  54. 

'  First  Presbyterian  Church  v.  Fort  Wayne,  86  Ind.  888. 

*  See  cases  cited  ante,  §  180,  p.  384 ;  Sedgwick  on  Const,  ife  SUt  Law,  ed.  1874, 
pp.  426-428;  Roundtree  v.  Oalveston,  42  Texas,  612. 

»  Norfolk  aty  v,  Ellis,  26  Gratt.  227. 

^  Chicago  v.  Larned,  84  Bl.  208.  This  case  contains  a  full  discussion  of  the  doctrine 
of  local  assessments.  The  briefs  of  counsel  are  full  and  able.  Affi'd  in  Howard  v.  St 
Clair  Dr.  Co.  51  lU.  208  ;  Prim  v.  City  of  Belleville,  59  111.  142.  See  also  anU,  §  57,  Cb. 
6,  fls  to  what  are  corporate  authorities  under  this  provision  of  the  Constitution. 
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deduced  from  the  language  employed,  seems  as  strong  in  one  of  these 
instruments  as  the  other.  The  different  result  arrived  at  bj  the  two 
courts  may  be  explained  by  the  fact  that  in  the  latter  case  the  court 
thought  that  local  assessments  could  only  be  made  to  the  extent  of  the 
pecuniary  benefit  conferred,  and  that  the  balance  of  the  expense  of 
such  an  improvement  must  be  paid  by  a  general  tax,  while  in  the 
former  case  the  court  approved  of  the  general  doctrine  of  local  assess- 
ments. 

In  two  of  the  States  heretofore  mentioned,  the  language  was 
thought  sufficiently  strong  to  prohibit  taxation  by  local  assessment.^ 
So  in  a  late  case,  where  the  Constitution  of  Tennessee  provided  that 
'^  the  General  Assembly  shall  have  power  to  authorize  the  several 
counties  and  incorporated  towns  in  this  State  to  impose  taxes  for 
county^  and  corporation  purposes  respectively,  in  such  manner  as  shall 
be  prescribed  by  law ;  and  allp7*operty  shall  be  taxed  according  to  its 
value,  upon  t/ie  principles  established  in  regard  to  State  taxaiion.^^ 
Local  assessments  on  the  abutting  lots,  in  proportion  to  the  number 
of  front  feet,  was  declared  contrary  to  this  provision  of  the  Constitu- 
tion. The  Constitution  required  State  taxation  to  be  equal,  uniform 
and  ad  valorem  as  to  property,  and  the  court  inclined  to  the  opinion 
that  this  alone,  independent  of  the  provision  just  quoted,  would  pro- 
hibit local  assessments,  distinguishing  the  case  from  those  in  New 
York,  Ohio,  California  and  other  States,  where  either  the  Constitu- 
tions themselves  recognize  local  assessments  as  a  distinct  species  of 
taxation,  or  where,  by  long  custom,  such  a  mode  of  taxation  had  been 
practiced.  Circumstances  which  would  justify  these  courts  in  the 
position  that  the  provisions  as  to  taxation  being  equal,  uniform  and 
ad  valorem,  did  not  apply  to  this  species  of  taxation  so  well  known  as 
local  assessments.  But  in  Tennessee  the  Constitution  does  not  in 
terms  recognize  such  a  distinct  species  of  taxation,  and.  the  system  has 
not  been  practiced  long  enough  to  warrant  the  inference  that  those 
who  made  the  Constitution  would  have  used  the  word  taxation  in  the. 
limited  sense  of  taxation  for  general  purposes  of  revenue,  and  not  for 
all  purposes.' 

The  provisions  usually  found  in  Constitutions,  that  no  person  shall 
be  deprived  of  his  property  without  due  process  of  law,  and  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just  compen- 
sation, do  not  apply  to  local  assessments.  As  to  the  first  the  party 
has  the  same  opportunity  of  being  heard  as  to  the  taking  of  his  prop- 

1  SMiDD.  366;  45  Ala.  810. 

^  Taylor  v.  Hart  e/  al,  Nashyille  Commercial  and  Legal  Reporter,  Not.  1876,  for 
which  I  am  iodehted  to  Hod.  J.  B.  Heiskell,  State  reporter ;  alao  14  Alb.  Law  Jour.  401. 
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erty  thathe  has  in  the  impoBition  of  taxes  for  general  purposes.  When 
he  is  required  to  pay  a  tax  after  a  due  assessment  in  the  mode  pre- 
cribed  by  law,  that  as  to  taxation,  is  ^'  due  process."  The  second  pro- 
vision does  not  apply  to  taxation,  which  is  not  a  taking  of  private 
property,  but  merely  exacts  from  the  citizen  his  proper  contribution 
to  the  public  treasury,  for  public  purposes.^  Unless  there  be  some 
express  constitutional  limitation  on  the  subject,  there  is  no  limit  to  the 
exercise  of  the  taxing  power  in  apportioning  the  local  assessment,  ex- 
cept that  heretofore  pointed  out  in  chapter  3.  Equality  is  the  rule, 
and  while  the  legislature  have  a  very  large  discretion  on  this  subject^ 
and  it  may  be  difficult  to  define  the  limit  beyond  which  they  may  not 
pass,  yet  when  it  is  plain  as  to  a  particular  individual  that  he  receives 
no  benefit  from  the  imposition  of  the  local  assessment,  then  as  to  him 
the  assessment  is  not  a  tax,  it  is  a  taking  of  private  property  for  pub- 
lic use  without  just  compensation,  and  the  assessment  is  void.  Taking 
under  the  taxing  power  gives  no  validity  to  the  act ;  it  is  not  the 
name,  but  the  substance  of  the  transaction,  that  makes  the  difference 
between  legal  taxation  and  confiscation.* 

§  146.  DistricU  how  Defined— Bevufits  should  Cowtrol— The 
district  is  generally  defined  by  the  legislature  in  the  act  authorizing 
the  assessment  by  the  local  officers,  and  when  so  defined,  the  power  is 
almost  unlimited.  The  power  to  apportion  the  tax  is  one  of  the  in- 
herent powers  of  the  legislature,  and  when  in  their  discretion  they 
impose  the  expense  of  a  public  improvement  on  a  designated  district,, 
it  is  only  in  cases  where  it  is  dear  that  that  district  receives  no  benefit 
that  the  courts  will  interfere  with  the  exercise  of  this  power.^  Several 
streets  may  be  embraced  in  one  district,  or  one  street  may  be  divided 
into  several  blocks ;  the  limits  of  the  district  rest  in  the  discretion  of 
the  legislature.^  The  principle  is  the  same  as  that  on  which  in  im- 
posing a  tax  in  aid  of  a  railroad,  a  district  different  from  any  of  the 
territorial  divisions  of  the  State  is  selected  as  the  one  benefited  by  such 
a  public  enterprise." 

The  power  to  define  the  district  is  often  delegated  to  the  council 
of  the  city  or  other  local  officers  of  the  State,  or  commissioners  ap- 


M  N.  Y.  428,  and  cases  cited  ante,  p.  460,  note  ]. 

*  Louisville  v.  Rolling  Mills  Co.  8  Bush,  416,  428. 

«  Sinton  v,  Asbury,  41  Cal.  626 ;  Litchfield  v.  Vernon,  41  N.  Y.  128, 126, 188 ;  St.  Louis 
r.  Deters,  86  Mo.  466;  Philsdelphia  v.  Field,  58  Penn.  St.  820 ;  Baltimore  v.  Hughes,  L 
Gill,  480 ;  Shaw  v.  Dennis,  5  Oilman,  416 ;  Town  of  Wateryille  v.  Kennebec  Co.  69  Maine, 
80;  Malchus  v.  Highlands,  4  Bush,  547. 

*  Parker  v.  Challis,  9  Kansas,  165;  ScoyiUe  v.  Cleaveland,  1  Ohio,  N.  S.  126;  Breercrt 
f.  Detroit,  24  Mich.  822;  Schenly  r.  Common  vvealth,  86  Penn.  St.  29. 

^Langhorne  v.  Scott,  21  Gratt  661 ;  Shelby  Co.  v,  R.  R.  Co.  6  Bosh,  225. 
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poiBted  for  the  public  improvement  which  is  authorized.  In  ench  casee 
the  statute  indicates  the  principle  on  which  the  local  officers  are  to  as- 
certain the  limits  of  the  district  in  such  expressions,  as  on  all  the  real 
estate  "  benefited,"  on  all  in  the  "vicinity,"  on  "adjoining  property," 
or  some  similar  expression.  When  the  expense  is  to  be  assessed  on 
all  the  property  "  benefited,"  the  council,  in  their  discretion,  may  so 
fix  the  limits  of  the  district  that  it  may  end  in  the  middle  of  a  block ; 
it  is  not  necessary  to  include  the  whole  of  a  street  in  one  district.^ 
So  if  the  power  be  to  assess  on  property  in  "  vicinity,"  if  the  report 
of  assessors  shows  that  certain  lots  are  benefited  to  a  certain  amount, 
it  would  be  a  valid  exercise  of  the  power ;  the  term  does  not  denote 
a  definite  distance  from  the  street  improved.^  But  the  power,  like  all 
other  powers  delegated  to  local  officers,  is  strictly  construed.  The 
power  to  grade  and  pave  a  street,  and  assess  the  expense  of  the  im- 
provement upon  the  property  "adjoining,"  does  not  give  authority  to 
assess  any  property  not  on  that  street,  and  the  etymological  meaning 
of  the  word,  which  is  touching  or  contiguous,  is  not  to  be  extended.* 
Where  power  is  given  to  aldermen  of  a  city  to  construct  sidewalks  ^^tn 
any  streety^^  and  to  assess  the  expense  on  the  abutters  in  just  propor- 
tions, the  abutters  on  each  street  improved  must  be  assessed  separately 
for  the  expense  of  that  street.  Two  streets  cannot  be  included  in  one 
district,  but  each  is  to  be  assessed  according  to  its  own  special  circum- 
stances.^ In  making  an  assessment  for  drainage,  in  proportion  to 
benefits,  the  local  officers  were  not  permitted  to  pass  beyond  a  county 
line  without  an  express  delegation  of  power  for  that  purpose.' 

Hqw  Expense  Apportioned. — Upon  this  subject  tibere  is  much 
apparent  conflict  of  authority,  but  I  think  it  more  apparent  than  real. 
Primarily  the  purpose  being  a  public  one  which  justifies  the  tax,  it 
should  be  imposed  on  the  whole  State,  but  for  the  more  convenient 
administration  of  the  government,  the  State  is  divided  into  counties, 
cities,  towns  or  townships,  school  districts,  or  road  districts,  and  for 
the  purpose  of  defraying  the  expense  of  these  local  governments,  to 
whom  is  intrusted  certain  powers  of  government,  a  tax  is  laid  within 
the  local  districts.  The  erection  of  a  court  house  or  jail,  the  construc- 
tion of  a  road,  the  building  of  a  school  house,  and  the  establishment 
of  a  school,  at  once  strike  us  as  being  public  or  governmental  purposes, 

1  Oreighton  v.  Scott,  14  Ohto,  N.  S.  438 ;  Brevoort  «.  Detroit,  24  Mich.  822. 

^  Eztennon  of  Hancock  Street,  18  Peon.  St.  26. 

3  In  the  Matter  of  Ward,  62  N.  T.  895,  SSY. 

'*  Arnold  V.  Cambridge,  106  Mass.  862. 

*  Tnrpin  v.  Eagle  Creek,  48  Ind.  45 ;  see  also  Appeal  of  Powers,  29  Mich.  604 ;  Hoyt 
v.  East  Saginaw,  19  Micb.  89. 
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and  we  also  readily  perceive  that  the  inhabitants  of  the  particular  dis- 
trict receive  a  benefit  from  such  public  institutions,  more  direct  and 
greater  in  degree  than  the  inhabitants  of  other  parts  of  the  State. 
That  the  local  district  should  bear  the  expense  of  such  improvements 
or  institutions  seems  eminently  just  and  proper,  and  is  clearly  within 
the  powers  of  the  legislature.  So  where  we  are  told  that  a  street  is 
to  be  opened  or  paved,  and  the  expense  is  to  be  laid  upon  real  estate 
henefited^  we  are  inclined  to  believe  that  the  same  principle  is  involved. 
The  same  principle  is  indeed  involved,  but  it  is  modified  to  a  certain 
extent.  The  inhabitants  of  a  school  district  are  benefited  by  the  school, 
and  all  the  property  and  persons  in  the  district  are  taxed  just  as  they 
would  be  for  State  taxation ;  but  in  the  case  of  the  street,  the  tax  is  not 
imposed  on  all  the  persons  and  property  in  the  district  of  the  street. 
Why  not  %  Are  not  the  inhabitants  of  that  district  more  directly 
benefited  than  the  inhabitants  of  other  parts  of  the  State  or  city  ? 
They  use  it  more.  There  is  but  one  answer  to  the  question.  In  the 
theory  of  local  assessments  the  benefit  received  is  not  of  the  same  kiiid 
as  the  benefit  contemplated  in  taxing  a  county  or  school  district.  In 
the  latter  cases,  the  benefit  inures  to  all  the  inhabitants ;  in  the  local 
assessment  it  is  a  benefit  not  to  persons  hU  to  land.  Such  a«benefit 
must  necessarily  be  a  pecimiary  benefit  to  the  land  adjacent  to  the 
improvement,  arising  from  increased  facilities  for  travel,  which  increase 
the  market  value  of  the  land ;  and  if  this  be  the  character  of  the  ben- 
efit, then  the  conclusion  follows  irresistibly  that  the  tax  ought  to  be 
only  to  the  extent  of  the  benefit ;  beyond  that  benefit  or  increased  value 
the  owner  of  the  land  receives  no  more,  benefit  from  the  improvement 
than  any  other  inhabitant  of  the  city.  This  is  in  accord  with  the  uni- 
versally recognized  theory  of  local  assessments,  and  these  are  a  class 
of  cases  which  require  the  practice  and  theory  to  be  consistent.  These 
cases,  while  admitting  the  almost  unlimited  power  of  the  legislature 
in  apportioning  the  burden  of  taxation,  and  sustaining  acts  which  au- 
thorize local  assessments  according  to  benefits,  claim  that  there  is  a 
limit  to  this  power,  that  there  is  a  difference  between  acts  of  confisca- 
tion and  acts  of  taxation.  Where  the  legislature  created  a  corporation 
to  drain  a  large  body  of  marsh  land,  and  authorized  them  to  make 
contracts  with  commissioners  appointed  by  the  legislature,  and  the 
commissioners  were  directed  to  assess  upon  the  land  reclaimed  the 
whole  of  the  contract  price,  the  court  deemed  the  purpose  a  public 
one  such  as  justified  the  exercise  of  the  taxing  power,  but  declared  the 
act  void,  because  the  whole  expense  was  placed  on  the  land  to  be  re- 
claimed, asserting  the  principle  that  to  the  extent  that  the  owner  of 
the  land  was  locally  and  exceptionally  benefited  over  and  above  the 
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ordinary  benefit  which  as  one  of  the  community  he  receives  in  all 
public  improvements,  he  might  be  assessed,  and  to  that  extent  only  ; 
and  that  the  cost  of  such  improvement  beyond  such  benefit  should  be 
levied  on  the  public  at  large.^  So  where  a  street  is  authorized  to  be 
paved,  two-thirds  of  the  expense  to  be  assessed  on  the  property  abut- 
ting on  the  street,  and  the  remaining  third  on  the  public  at  large,  the 
act  was  considered  liable  to  the  same  objection.  It  was  considered  an 
arbitrary  imposition  of  a  public  burden  on  the  property  of  a  specified 
number  of  persons,  without  reference  to  the  benefit  which  they  re- 
ceived from  the  improvement.^  These  cases  assert  the  true  doctrine 
on  the  subject.  If  the  legislature  has  the  power  to  place  on  particular 
property  the  burden  of  a  public  improvement,  without  reference  to 
the  benefit  received  by  it,  then  there  is  no  limit  to  its  power ;  it  may 
impose  the  expense  of  paving  a  street  on  the  land  at  the  comers  of 
the  street,  or  the  paving  of  a  street  in  one  part  of  the  city  may  be 
placed  wholly  on  property  on  another  street.  But  no  one  is  prepared 
to  concede  to  the  legislature  in  this  country  such  arbitrary  powers.  It 
is  conceded  that  there  is  some  limit ;  where  is  that  limit  ?  We  have 
endeavored  to  mark  out  the  limits  of  the  power  of  apportionment  in 
a  former  part  of  this  treatise ; '  and  to  local  assessments  the  limit 
clearly  appears  to  be  the  heneJU  received.  Any  tax  beyond  that  is  an 
exaction  from  the  owner  of  more  than  his  just  share  of  the  public 
burden.  It  ceases  to  be  taxation,  and  becomes  a  taking  of  private 
property  for  public  use  without  just  compensation.  In  a  recent  case 
this  doctrine  was  enforced.  In  1868,  Conally  performed  work  in 
opening  streets,  under  a  contract  with  the  city  of  San  Francisco,  which, 
for  some  reason,  was  invalid.  In  1870,  the  legislature  passed  an  act 
directing  the  damages  for  land  taken  in  opening  Market  street,  and 
the  amount  of  Conally's  claim  for  work  in  opening  the  street  to  be 
assessed  on  the  lot  owners  in  that  street.  The  claim  of  Conally  was 
said  to  be  one  affecting  the  public  conscience,  and  under  the  large 
power  possessed  by  the  legislature  to  apportion  the  tax,  a  levy  might 
have  been  made  on  all  property  in  the  city.*  But  it  could  not  be  laid 
on  this  specific  property.  '^  A  local  assessment  is  an  equivalent  or 
compensation  for  the  enhanced  value  which  the  property  of  the  per- 
son has  received  for  the  improvements.    'Tis  only  because  of  spe- 

1  Tidewater  Company  v.  Coetar,  8  C.  E.  Green  (N.  J.)  519 ;  Chicago  v.  Larned,  84  III. 
208;  State  v.  Newark,  8  Datch.  190. 

*  Mayor,  An,  of  Newark  v.  State,  18  Am.  Law  Reg.  441.  This  case  states  the  doc- 
trine with  great  clearness  and  force.  See  also  Handley  v.  OomVs  of  Lincoln  Park,  67  lU. 
4S69 ;  People  v.  Common  Council  of  Rochester,  64  N.  z .  507 ;  State  o.  Village  of  Passaic, 
86  N.  J.  Law,  882. 

•  Ch.  8,  especially  g  89.  *  Ch.*8,  §  80. 
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cific  benefit  that  specific  property  is  taxed  for  a  specific  purpose.  The 
assessment  on  property  is  therefore  laid  with  reference  to  the  benefit 
which  such  property  is  supposed  to  receive  from  the  expenditure  of 
the  money."  **  This  class  of  cases,  where  the  theory  and  practice  of 
local  assessments  are  in  accord,  declare  an  act  delegating  the  power  to 
make  local  assessments  to  cities  void,  if  the  whole  expense  is  directed 
to  be  placed  on  the  land,  or  any  arbitrary  part  of  the  expense,  which 
would  allow  the  land  owner  to  be  taxed  otherwise  than  according  to  the 
benefit  conferred  on  the  land  by  the  improvement. 

§  147.  How  Expense  Apportioned  hy  Legislature — Yalue. — In 

some  States  the  expense  is  apportioned  among  the  land  holders  in  the* 
designated  district  in  proportion  to  the  value  of  the  lots  in  the  dis- 
trict, and  such  a  mode  is  valid  and  not  in  conflict  with  the  principle 
of  benefits  conferred.'  In  Dorgan  v,  Boston,  the  principle  is  distinct- 
ly recognized,  that  taxes  imposed  for  a  local  purpose  should  be  im- 
posed on  those  chiefiy  and  directly  benefited  by  the  execution  of  the 
proposed  work,  in  proportion  to  l^e  degree  of  benefit  each  will  receive 
therefrom,  and  a  tax  so  imposed  was  considered  not  to  conflict  with 
that  provision  of  the  Constitution  that  taxes  should  be  proportionable 
and  reasonable. 

By  the  Acre. — This  mode  of  assessment  has  been  adopted  in  some 
States  for  apportioning  the  expense  of  constructing  levees  erected  for 
the  protection  of  lands  subject  to  overflow.  Such  lands  are  considered 
as  receiving  a  direct  benefit  from  the  construction  of  such  public 
works,  not  received  by  other  property  of  the  district,  and  the  distri- 
bution of  the  burden  among  those  benefited  according  to  acreage,  is 
not  thought  to  violate  that  large  discretion  vested  in  the  legislature  in 
apportioning  taxation.^  And  in  Mississippi  such  assessments  are 
thought  valid  when  made  in  reference  to  benefits,  whether  the  mode 
selected  by  the  legislature  is  by  the  front  foot,  the  value,  or  the  acre.* 
In  Daily  v.  Swope,  two  counties  were  included;  the  value  of  im- 
proved lands  was  fixed  in  one  county  at  twenty  dollars  per  acre,  in  the 
other  at  tliirty  dollars,  timbered  lands  in  one  county  at  three  doUars, 
and  in  the  other  at  five  dollars  per  acre,  and  a  tax  of  two  and  one-half 


*  Id  the  Matter  of  Market  Street,  49  Cal.  646;  81  Cal.  254. 

'  Downer  v.  Boston,  7  Cnsb.  277 ;  Brewer  v.  Springfield,  97  Mass.  162 ;  Creighton  r» 
Scott,  14  Ohio,  N.  S.  488 ;  Dorgan  v.  Boston,  12  Allen,  22»,  384 ;  People  «.  Whyler,  41 
Cal.  861 ;  Lockwood  v.  St.  Louis,  24  Mo.  20. 

*  Lay  ton  v.  City  of  New  Orleans,  12  La.  Ann.  616 ;  Teatman  v.  GrandaH,  11  La.  Ann. 
220;  Bishop  V.  Marks.  15  La.  Ann.  147;  McOhee  v.  Matthias,  21  Ark.  40;  Egyptian 
Leyee  Co.  v.  Hardin,  27  Mo.  496. 

*  Williams  v,  Cammack,  27  MIm.  209 ;  Alcorn  v.  Hamer,  88  Miss.  662 ;  Daily  o. 
Swope,  47  Miss.  867. 
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per  cent,  on  the  value  of  the  lands  in  the  digtrict  was  imposed  to  pay 
the  expense  of  the  levee.  It  was  said  that  when  the  legislature^  in 
their  discretion,  has  selected  one  of  these  modes,  the  courts  cannot  say 
that  another  mode  would  be  more  equitable  in  the  distribution  of 
the  burden.  So  street  assessments  are  sometimes  made  in  proportion 
to  the  area  of  the  lots  lying  on  the  street  improved,  and  the  mode  is 
valid.^  But,  on  the  other  hand,  the  courts  of  Illinois  hold  that  in  a 
drainage  act,  if  the  lands  are  divided  into  classes,  and  a  tax  imposed 
of  fifty,  forty,  and  thirty  cents  per  acre,  according  to  the  class,  it  is 
not  valid,  but  is  in  violation  of  the  principle  of  taxing  according  to 
the  benefits  conferred ; '  and  it  is  claimed,  in  Pennsylvania,  that  the 
principle  of  local  assessments  cannot  be  applied  to  agricultural  lands, 
for  the  purpose  of  defraying  the  expense  of  constructing  a  turnpike.* 

Expense  of  Work  OpposUe  the  Lot. — This  is  another  mode  adopt- 
ed for  apportioning  the  expense  of  the  improvement  of  a  street,  llie 
^nly  court  that  sustains  this  mode  is  that  of  Iowa.  The  principle  on 
which  it  proceeds  is  that  the  special  participation  in  the  benefits  of  a 
particular  tax  on  the  part  of  the  tax-payer  has  nothing  to  do  w}th  the 
right  to  impose  the  tax ;  that  the  object  of  taxation,  the  improvement 
^of  the  street,  is  a  public  object ;  that  in  the  system  of  taxing  abutting 
lots  with  the  expense  of  the  work  done  opposite  the  lots,  in  its  practi- 
cal application,  each  lot  secures  such  a  just  and  fair  distribution  of  the 
burden  as  to  be  within  the  rule  requiring  uniformity  of  taxation.  It 
is  a  question  of  power,  not  of  benefit.^  The  weight  of  authority  is 
against  the  Iowa  courts,  and  except  in  a  perfectly  level  country  a 
more  arbitrary  system  could  not  be  well  imagined.*^ 

Front  Foot. — Another  mode  often  adopted,  is  to  impose  the  bur- 
den of  opening  or  paving  a  street  on  the  lots  fronting  on  the  street, 
in  proportion  to  the  number  of  lineal  feet  on  the  line  of  the  street, 
without  reference  to  the  depth  of  the  lot,  or  its  value.  This  system 
is  held  in  a  number  of  States  to  be  a  valid  mode  of  exercising  the 
power  of  apportioning  the  expense  of  constructing  such  improve- 
ments. It  is  not  such  an  unequal  mode,  that  the  courts  can  say  that 
it  is  a  taking  of  private  property  for  public  use  without  just  compen- 


*  Clapp  V,  Hartford,  35  Conn.  60 ;  Hines  v,  Leayenworth,  8  Kansas,  186. 

'  Lee  V.  Rocrgles,  62  Bl.  427 ;  People  ez  rel.  Parker  v.  Tlie  County  Court  of  Jefferson 
Co.  66  N.  Y.  604. 

"  Washin^on  Ayenne,  69  Penn.  St.  858,  860. 

*  Warren  v,  Henly,  81  Iowa,  88 ;  Morrison  v.  Hershire,  82  Iowa,  271. 

»  Woodbridge  v.  Detroit,  8  Mich.  274;.Motz  v.  Detroit,  18  Mich.  495;  SUte  v.  Port- 
4kge,  12  Wis.  662 ;  Norfolk  City  v.  Ellis,  26  Gratt.  224. 
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sation.^  This  doctrine  is  well  settled,  and  the  principle  is  entirely 
correct  and  consistent  with  the  theory  of  local  assessments,  for  it 
cannot  be  said  that  an  apportionment  of  the  expense  by  the  front 
foot  would  necessarily  exceed  the  benefit  conferred.  But  the  reason- 
ing of  the  judges  in  these  cases  goes  much  farther.  The  course  of 
reasoning  is  this :  it  is  true  that  in  local  assessments  the  burden  should 
be  in  proportion  to  the  benefit  conferred ;  but  the  legislature  has  a 
large  discretion  in  apportioning  the  burden  of  taxation.  In  imposing 
the  expense  of  local  government  on  a  county  or  city,  the  expense  of 
a  road  on  a  road  district,  or  of  the  support  of  a  school  on  a  school 
district,  this  discretion  is  exercised.  The  legislature  determines  that 
the  particular  district  is  benefited  more  directly  than  other  parts  of 
the  State  or  county,  and  that  it  is  just  that  the  people  of  the  district 
should  bear  the  expense  of  this  local  public  work.  In  the  same  man- 
ner, when  a  street  is  improved,  the  legislature,  in  the  exercise  of  the 
same  discretion,  determines  that  the  property  abutting  on  the  street  is 
peculiarly  benefited,  and  that  the  benefit  is  in  proportion  to  the  num- 
ber o{  front  feet  of  the  lots  on  the  street.  But  the  benefit  in  the  twa 
classes  of  cases  is  entirely  different.  The  benefit  of  the  road  is  one 
that  is  felt  by  all  the  citizens  of  that  district,  in  the  increased  facility 
of  travel ;  and  so  of  the  school,  the  advantages  of  which  are  partici- 
pated in  by  all  in  the  district,  and  the  tax  for  these  things  is  imposed 
on  all  the  persons  and  property  in  the  district.  In  the  case  of  street 
assessments,  it  is  not  even  claimed  that  the  benefit  is  felt  by  all  per- 
sons in  the  district — ^indeed,  it  is  conceded  that  the  benefit  is  not  one 
to  persons  at  all ;  it  is  a  benefit  to  property,  and  to  one  species  of 
property  alone,  to  land,  and  the  tax  is  imposed  on  the  land.  What 
kind  of  benefit  can  land  receive  from  an  improvement  of  the  street 
running  by  it  ?  There  can  be  but  one  answer  to  such  a  question,  it 
is  a  pecuniary  benefit ;  it  is  the  increased  value  of  the  land,  the  fact 
that  its  market  value  is  greater  after  the  improvement  than  before. 
This  benefit,  this  increased  value,  is  a  question  of  fact,  to  be  deter- 
mined by  evidence,  and  it  cannot  be  known  otherwise.  The  position 
that  the  legislature  can  determine  such  a  question  without  any  knowl- 
edge of  the  locality,  is  simply  absurd.  The  claim  set  up  by  the 
judges  in  these  cases,  that  the  legislature  may  impose  the  tax  accord- 


^  McGonigle  v.  Allegheny  City,  44  Penn.  St  118  ;  Pittsburg  v.  Woods,  44  Penn.  St. 
118;  Hammett  v,  Philadelphia,  66  Penn.  St.  148;  Northern  Ind.  K.  R.  Co.  v.  Connelly, 
10  Ohio,  N.  S.  169;  Creighton  «.  Scott,  14  Ohio,  488;  Allen  v.  Drew,  44  Vt  174;  Emery 
V.  Gas  Company,  28  Cal.  846;  Chambers  v.  Satterlee,  40  Cal.  491;  Parker  v.  Challis,  9 
Kansas,  166 ;  Palmer  v.  Stnmpf,  29  Ind.  829.  The  New  York  cases  are  supposed  to  sup- 
port the  same  doctrine.  People  v.  Mayor  of  Brooklyn,  4  N.  T.  419 ;  Litchfield  v.  Ver- 
non, 41  N.  Y.  128. 


§  148.]  LOCAL  ASSESSMENTS.  471 

ing  to  the  front  foot,  and  that  the  property  is  to  be  considered  bb 
benefited,  whatever  the  facts  of  the  case  may  be,  can  only  be  sus- 
tained on  the  ground  which  is  taken  by  the  Iowa  court,  that  it  is 
simply  a  question  of  power,  not  of  benefit.  The  theory  that  the  tax 
is  imposed  on  the  benefits  conferred,  and  the  practice  of  assessment 
by  the  front  foot,  without  reference  to  the  increased  value  of  the 
property  by  reason  of  the  improvement,  cannot  logically  subsist  to- 
gether, and  he  who  adopts  one,  must  abandon  the  other. 

By  Benefits. — In  a  large  majority  of  cases,  this  is  the  rule  adopted 
by  the  legislature  for  apportioning  the  expense  of  the  local  improve- 
ment, and  especially  is  it  true,  in  the  cases  of  streets,  sewera  and  other 
improvements  in  cities  and  towns.  In  the  States  of  New  Jersey  and 
Illinois,  this  mode  is  the  only  one  that  can  be  adopted,  and  an  act 
which  delegates  to  cities  or  towns  the  authority  to  make  the  improve- 
ments in  any  other 'mode  is  void.^  But  in  States  which  do  not  regard 
this  as  the  only  mode,  it  is  the  mode  usually  adopted.  Sometimes 
the  district  is  selected  by  the  legislature,  and  the  municipal  authori> 
ties  are  authorized  to  impose  a  tax  on  all  the  property  benefited  in 
that  district ;  at  other  times  the  municipal  authorities  are  empowered 
to  make*  the  improvement  and  assess  the  expense,  or  a  certain  propor- 
tion of  it,  on  all  property  benefited,  thus  leaving  to  them  to  deter- 
mine the  limits  of  the  district  to  be  taxed. 

§  148.  Power  of  Municipal  Corporations^  and  the  Mode  in 
which  it  is  Exercised  as  to  Local  Assessments. — The  rule  which 
applies  to  powers  of  general  taxation,  that  no  power  can  be  exercised 
which  is  not  clearly  granted,  and  that  the  power  granted  must  be 
strictly  pursued  by  municipal  corporations,  is  of  equal  force  when 
applied  to  local  assessments.  The  power  to  impose  local  assessments 
must  be  distinctly  and  clearly  granted.  The  power  "  to  regulate  and 
improve  all  streets,  alleys,  sidewalks,  &c.,"  does  not  confer  such 
power.  The  powers  to  levy  taxes  for  general  purposes,  and  to  impose 
local  assessments,  are  entirely  distinct.*  So  where  a  city  charter  gives 
authority  "  to  levy  and  collect  taxes  not  exceeding  one  per  cent,  on 
all  property  of  citizens  of  the  city,"  and  also  "  to  pass  ordinances  for 
paving  and  keeping  in  repair  the  streets,  lanes  and  alleys,"  it  does 
not  confer  power  to  assess  on  the  owners  of  property  abutting  on  a 
street  which  has  been  improved  the  expense  of  the  improvement,  be- 
cause they  are  benefited  thereby.' 


I  3  C.  E.  Green,  619;  13  Am.  Law  Reg.  190 ;  34  111.  203 ;  62  Ul.  427. 

«  Fairfield  v,  Ratcliffe,  20  Iowa,  89C.  ^  Annapolis  v.  Harwood,  82  Md.  471. 
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When  the  power  is  clearly  given,  then  in  the  exercise  of  the  power 
it  must  be  strictly  followed.  If  it  be  to  assess  the  expense  on  the 
property  benefited,  or  on  adjoining  or  abutting  property  according  to 
benefits,  or  on  all  property  in  a  designated  district  according  to  bene- 
fits, no  other  rule  can  be  adopted.  The  assessment  is  made  either  by 
assessors  or  commissioners  appointed  directly  by  the  legislature,  or  by 
the  council  of  the  city.  When  it  appears  by  the  report  of  the  as- 
sessors that  it  has  been  apportioned  by  the  front  foot,  such  an  assess- 
ment is  not  valid.^  The  report  of  the  assessors  must  show  that  the 
assessment  was  according  to  the  benefit  conferred ;  •  and  if  it  appears 
from  the  report  that  it  is  not  according  to  the  benefits  conferred,  the 
report  should  not  be  confirmed.^  So  under  a  drainage  act,  where  the 
report  of  the  commissioners  of  assessment  is  subject  to  be  reversed 
on  appeal  by  the  County  Court,  an  assessment  per  acre  was  set  aside, 
because  not  made  according  to  the  benefits  conferred.^  And  in  Ken- 
tucky, where  it  is  held  that  the  legislature  may  direct  the  assessment 
to  be  either  by  the  front  foot  or  in  proportion  to  the  number  of 
square  feet  contained  in  the  lot,"  they  nevertheless  hold  that,  if  it  ap- 
pears that  the  property  assessed  is  not  benefited  by  the  improvement, 
but  is  actually  injured,  the  assessment  is  not  valid.^ 

It  will  be  noticed  that  the  questions  discussed  in  this  section  are 
totally  different  from  those  in  §  147.  In  that  section  the  question 
was  as  to  the  power  of  the  legislature  to  adopt  one  mode  in  prefer- 
ence to  another ;  here  the  question  is,  when  the  legislature  has  dele- 
gated the  authority  to  cities  or  towns  to  assess  the  expense  on  the  lots 
or  property  benefited,  whether  such  a  delegation  of  power  limits  the 
municipal  authorities  as  to  the  mode  of  making  the  assessment,  or 
whether,  having  such  authority,  they  may  select  the  mode  of  appor- 
tioning the  expense,  and  impose  it  by  the  front  foot,  square  foot,  or 
value,  just  as  the  legislature  might  have  done.  The  weight  of  author- 
ity and  of  the  analogies  of  law  are  decidedly  that  such  a  delegation 
limits  the  municipal  authorities  to  the  mode  of  assessment  according 
to  the  benefits  conferred  by  the  improvement.     In  Pennsylvania, 


1  State  V,  HadsoD,  6  Datch.  104;  State  v.  Bergen,  5  lb.  266;  Clapp  v.  Hartford,  36 
Oono.  66. 

*  Matter  of  Opening  Streets,  20  La.  Ann.  467  ;  Warren  v.  Grand  Haven,  80  Mich.  24 ; 
State  V.  Major  or  Jersey  City,  86  N.  J.  Law,  188;  Hungerford  v.  Hartford,  30  Conn.  279. 

*  Matter  of  Drainage  of  Land,  86  N.  J.  Law,  497 ;  State  v.  Mayor  of  Hoboken,  36  N. 
J.  Law,  291 ;  Hoadly  v.  Com'rs  of  Lincoln  Park,  67  111.  669;  New  Orleans  v.  Draining  Ca 
11  La.  Ann.  338. 

*  People,  <kc.  v.  Jeiferson  Co,  Ct.  66  N.  Y.  604  ;  s.  p.  as  to  mill  race,  People  v.  Com- 
mon Council  of  Rochester,  64  N.  T.  6o7. 

*  Covington  v.  Boyle,  6  Bush,  204 ;  Bradley  v,  McAlee,  7  Bush,  667. 

*  LouisyUle  v.  Rolling  MiU  Co.  3  Bush.  416,  423. 
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however,  a  general  delegation  of  authority  <'  to  make  rules  and  regu- 
lations and  keep  the  streets  in  repair,  and  to  collect  a  tax  for  that  pur- 
pose," was  considered  sufSdent  to  sustain  an  assessment  bj  the  front 
foot.^  No  case  can  be  found,  it  is  believed,  in  which  an  assessment 
not  according  to  the  benefit  conferred  has  been  sustained,  when  the 
delegation  of  authority  was  to  assess  on  the  property  benefited.  The 
case  of  Norfolk  City  v.  Ellis,'  which  ia  seemingly  opposed  to  this 
position,  does  not  discuss  this  question.  It  merely  discusses  and  de- 
cides the  general  question  that  an  assessment  by  the  front  foot  is  not 
void,  and  even  in  that  case  it  is  said  that  there  should  be  a  remedy 
for  cases  of  hardship  by  appeal  to  the  council  for  abatement.' 

How  is  the  benefit  to  be  ascertained  when  that  is  the  mode  to  be 
adopted  ?  It  is  usually  determined  by  a  board  of  commissioners  or 
assessors,  who  view  the  premises,  ascertain  what  will  be  the  increased 
value  of  all  the  pl^perty  in  the  designated  district,  and  what  the 
increased  value  of  each  lot  of  land.  The  increased  market  value  of 
the  lands  is  the  true  rule  of  assessment.^  But  the  fact  that  the  assess- 
ors in  estimating  the  increased  value  of  the  land,  apportioned  it  accord- 
ing to  the  value  of  the  respective  lots,  does  not  make  the  assessment 
invalid.* 

What  Property  Assessed. — The  mode  of  assessment  being  deter- 
mined, the  next  step  is  to  ascertain  upon  what  the  assessment  is  to  be 
made.  As  a  general  rule,  it  is  solely  upon  land,  and  not  on  personal 
property.  If  the  district  is  defined  definitely,  all  land  in  the  district 
is  liable,  without  reference  to  the  use  or  purpose  to  which  it  is  de- 
voted. Cemeteries  are  liable,*  and  so  is  church  property,''  and  prop- 
erty devoted  to  schools  or  charitable  purposes,'  and  even  public  prop- 
erty is  liable.'  So  railroads,  whether  merely  street  railroads,  or  for 
other  purposes,  have  such  an  interest  in  the  streets  through  which 


1  Greensburg  v.  Yonng,  58  Penn.  St.  280.  *  26  Oratt.  224. 

'  26  Gratt  232,  Opinion  of  Staples,  J. 

*  Matter  of  Furman  St.  17  Wend.  668 ;  State  v.  Newark,  35  N.  J.  Law,  157,  167. 
^  Piper's  Appeal,  82  Cal.  580. 

^Buffalo  City  Cemetery  v,  Buffalo,  46  N.  T.  506 ;  Baltimore  v.  Cemetery  Co.  7  Md.  517. 

^  Broadway  Baptist  Church  n,  McAtee,  8  Bash,  508  ;  Trustees  of  Church  v.  Ellis,  88 
Ind.  8 ;  Matter  of  Mayor  of  New  York,  11  Johns.  80 ;  Le  Fever  v.  Detroit,  2  Miob.  586 ; 
Northern  Liberties  v.  St.  John's  Church,  13  Penn.  St.  104. 

^  Sheehan  v.  Good  Samaritan  Hospital,  50  Mo.  155  ;  St.  Louis  Public  Schools  v.  St. 
Louis,  26  Mo.  468;  Ciocionati  College  v.  State,  10  Ohio,  110.  It  is  proper  to  consider  all 
circumstances  which  give  increased  value  by  reason  of  the  improvement.  People,  Ac.  v. 
Mayor  A  Council  of  Syracuse,  58  N.  Y.  291. 

•  Matter  of  9th  Avenue,  46  N.  Y.  729;  People  v.  Austin,  47  Cal.  853;  Brimmers. 
Boston,  102  Mass.  19. 
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they  pass,  or  on  which  they  own  land,  that  they  may  be  assessed  for 
their  improvement.* 

Where  the  expense  is  directed  to  be  placed  "  upon  the  adjoining 
property,"  in  case  of  a  street  assessment,  the  courts- of  New  York 
claim  that  it  only  applies  to  property  contiguous  to  the  street,  and  not 
to  property  adjacent  but  separated  from  it ; '  and  a  lot  separated  from 
a  street  by  a  narrow  strip  is  not  considered  as  fronting  on  the  street, 
so  as  to  be  assessed.*  A  land-owner,  whose  lot  fronts  on  a  street,  can- 
not withdraw  it  from  liability  to  assessment,  by  conveying  away  a 
ribbon  fronting  on  the  street,  after  the  ordnance  for  the  improvement 
of  it  has  been  passed.^  Where  there  is  a  narrow  strip,  incapable  of 
use  except  in  connection  with  the  adjacent  land,  its  assessment  for 
benefits  is  not  illegal."  In  the  case  last  cited,  where  a  street  was 
opened,  a  party  was  allowed  $8,000  damages  for  land  actually  taken 
for  the  street,  and  $4,000  for  damages  to  the  land  left,  which  was  a 
narrow  strip,  and  was  assessed  $8,600  for  benefits  to  this  strip.  Where 
there  is  authority  to  impose  an  assessment  for  the  expense  of  work 
done  in  front  of  a  lot,  comer  lots  may  be  assessed  on  both  fronts.^ 

Personal  Assessment — Can  the  owner  of  the  lots  assessed  be 
made  liable  personally  for  the  assessment,  either  by  suit  or  by  levy  on 
his  goods  and  chattels  for  the  tax  assessed  ?  Where  "  the  city  engi- 
neer was  directed  to  assess  the  cost  of  improvements,  make  out  certi- 
fied bills  against  each  lot  in  the  name  of  the  owner,  which  were  to  be 
delivered  to  the  contractor  for  the  work,  who  should  proceed  to  collect 
the  same  by  ordinary  process  of  law  in  his  name,  each  certificate  to  be 
a  lien  on  the  lot  of  ground  described  therein,"  this  statute  was  con- 
strued not  to  authorize  the  contractor  to  sue  the  owners  of  the  lots. 
^^  Ordinary  process  of  law,"  as  to  local  assessments,  was  held  to  mean 
such  process  as  is  adapted  to  enforce  a  lien  or  specific  charge  upon  the 
property  spscially  assessed.'  Bliss,  J. :  "  The  sole  object  then  of  a  lo- 
cal tax  being  to  benefit  local  property,  it  should  be  a  charge  upon  that 
property  only,  and  not  a  general  one  on  the  owner.     The  latter,  in- 


*  Bridgeport  v.  N.  Y.  A  N.  H.  R.  R.  Co.  86  Conn.  266 ;  New  Haven  v.  Fair  Haven,  88 
Conn.  422 ;  Appeal  of  North  Beach  R.  R.  Co.  82  Cal.  499 ;  Parmlee  v.  Chicago,  60  111.  324 ; 
Railroad  Co.  v.  Spearman,  12  Iowa,  112. 

*  In  re  Ward,  62  N.  T.  896.  See  aa  to  meaning  of  adjoining,  Holroea  v.  Carley,  81 
N.  Y.  289. 

3  Philadelphia  v.  Easlwick,  86  Penn.  St  76. 

*  State  v.  Inhabitants  of  North  Bergen,  87  N.  J.  Law,  402. 
^  Terry  v.  Hartford,  89  Conn.  286. 

'  Des  Moines  v.  Dorr,  81  Iowa,  89;  Morrison  v.  Hersbire,  82  Iowa,  271. 

^  Neenan  v.  Smith,  60  Mo.  626 ;  overruling  St.  Louis  v.  Clemens,  86  Mo.  467 ;  Cariin 
v.  Cavender,  66  Mo.  286;  St.  Louis  v,  Brestor,  lb.  860;  s.  p.  Taylor  p.  Palmar,  81  Cal.  240. 
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deed,  is  not  what  is  underBtood  by  a  local  or  epecial  assessment,  but 
the  very  term  wonld  confine  it  to  proi)erty  in  the  locality ;  for  if  the 
owner  be  personally  liable,  it  is  not  only  a  local  assessment,  but  also  a 
general  one  as  against  the  owner."  If  there  can  be  a  personal  assess- 
ment, or  the  owner  can  be  made  personally  liable  for  the  tax  thus  im- 
posed, then  we  have  the  remarkable  result  that  for  a  tax  which  is  im- 
posed on  a  lot  of  land,  upon  the  theory  that  its  pecuniary  value  is  in- 
creased by  the  improvement,  the  lot  may  be  sold,  and  if  there  is  a  de- 
ficiency, the  owner  may  be  required  to  pay  it ;  or,  in  other  words,  for 
the  benefit  conferred  on  the  property,  the  property  may  be  confiscated, 
and  the  owner,  for  the  privilege  of  having  it  confiscated,  may  be  re- 
quired to  pay.a  tax  into  the  treasury  of  the  city.  The  question  as  to 
personal  liability  has  not  been  discussed  in  the  other  States,  although 
it  will  be  found  in  many  of  the  cases  that  the  statute  authorizes  a  levy 
upon  the  goods  and  chattels  of  the  owners  of  the  lots,  and  perhaps  it 
may  be  considered  as  a  tacit  recognition  of  the  right,  but  certainly  not 
an  authoritative  decision  of  the  question.^ 

Power  to  Pave  a  Street. — Does  it  restrict  the  local  authorities  to 
the  use  of  any  particular  material  in  constructing  the  pavement «  It 
seems  not.  ^^  It  is  not  confined  to  regularly  arranged  masses  of  solid 
material,  as  blocks  of  wood,  brick  or  stone,  but  it  may  be  as  well 
formed  of  pebbles,  gravel  or  other  hard  substance,  which  will  make  a 
compact,  even,  hard  way  or  fioor." '  The  McAdam  road  comes  within 
the  definition  of  pavement.*  The  expense  of  ^ttering  and  curbing 
is  included  in  the  authority  to  pave.*  But  in  Pennsylvania,  the  ques- 
tion whether  curbstones,  trimming  and  guttering  are  included  in  the 
ordinary  mode  of  paving  was  left  to  the  jury.*  The  cost  of  the  inter- 
sections of  the  street,  which  are  not  opposite  the  land  of  any  one,  can 
be  assessed  on  the  lots  on  the  street,  even  where  the  authority  was  to 
impose  on  adjoining  property  in  proportion  to  the  number  of  front 
feet.^  Under  the  authority  to  pave  a  street,  it  is  not  necessary  that 
the  whole  length  of  the  street  should  be  paved,^  nor,  it  seems,  the 

1  People  V.  BrookljD,  4  N.  Y.  420;  Bennett  v.  Buffalo,  17  N.  Y.  888;  Nichols  v. 
Bridgeport,  28  Conn.  196 ;  Creighton  v.  Scott,  14  Ohio,  N.  8.  489 ;  Clemenfl  v.  Baltimore,. 
16  Md.  208.  The  last  case  was  an  action  of  debt  for  a  paving  tax,  and  goes  farther  in  its 
recognition  of  the  position  than  the  others,  bat  does  not  discuss  the  question. 

*  Bamham  v.  Chicago,  24  III.  496. 

'  Warren  v.  Henley,  81  Iowa,  81 ;  McNamara  v,  Estes,  22  Iowa,  246;  New  Haven  v. 
Whitney,  86  CSonn.  878.    It  includes  flagging.    In  re  Phillips,  60  N.  Y.  16. 

*  O'Leary  v.  Sloo,  7  La.  Ann.  25  ;  Steckert  v.  East  Sa^naw,  22  Mich.  104. 

'  Schenly  v.  Commonwealth,  86  Penn.  St.  29,  67. 

«  Powell  V.  St.  Joseph,  31  Mo.  847;  Creighton  v.  Scott,  14  Ohio,  N.  S.  488 ;  WiUiams. 
V.  Detroit,  2  Mich.  560;  State  v,  Elizabeth,  1  Vroom.  365. 

'  Railroad  Co.  v.  Connelly,  10  Ohio  St.  159. 163 ;  Creighton  r.  Scott,  14  Ohio,  N.  S. 
488 ;  St  Louis  t.  Clemens,  86  Mo.  467 ;  Lafayette  v.  Fowler,  34  Ind.  140. 
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whole  width,*  and  the  city  may  order  eidewalkfl  on  one  side  only.* 
Where,  nnder  a  general  law,  all  property  owners  in  the  vicinity, 
whether  on  the  line  of  the  street  or  not,  were  liable  for  the  expense 
of  opening  a  street,  the  expense  of  opening  the  street  a  part  of  its 
length  may  be  imposed  on  the  property  on  the  street  for  its  whole 
length.' 

§  149.  Assessment^  how  Made — Effect  of  Report  of  Assessors — 
Objections  to^  how  Made. — The  assessment  is  usually  made  by  a  board 
of  commissioners  or  assessors.  These  are  sometimes  designated  by 
the  legislature,  but  generally  by  the  council  of  the  city  or  town  under 
a  general  power  to  make  local  assessments.  Their  powers,  like  those 
of  assessors  of  State  taxes,  or  taxes  for  general  municipal  purposes,  are 
judicial,  and  a  report  of  such  a  body  fixing  the  amount  to  be  paid  by 
specified  property  for  the  benefit  conferred,  is  conolusiye  until  over- 
ruled or  reversed  by  some  tribunal  vested  with  the  power  of  reviewing 
their  action.  It  cannot  be  attacked  collaterally,  except  for  fraud  or  a 
want  of  jurisdiction.* 

As  to  mere  errors  in  the  assessment,  they  can  only  be  corrected  by 
the  statutory  tribunal  provided,  or  by  writ  of  certiorari  to  some  court 
-of  general  jurisdiction.  In  the  matter  of  local  assessments,  this  writ 
affords  the  same  relief,  and  for  the  same  class  of  errors,  as  in  general 
taxation.'  But  if  there  is  a  want  of  jurisdiction  in  the  assessors, 
whether  it  proceed  from  a  want  of  power  in  the  city  to  make  the  as- 
sessment, or  from  a  failure  on  the  part  of  the  council  or  other  ofiioers 
to  do  some  act  essential  to  the  exercise  of  the  power  of  local  assess- 
ment, then  the  assessment  is  void.  The  assessors  in  such  case  are 
trespassers,  and  they  are  liable  in  damages  for  any  act  done  by  them, 
and  the  city  may  be  compelled  to  refund  any  moneys  paid  under  such 
an  assessment. 

The  form  in  which  such  questions  arise  depends  on  the  local  laws 
of  the  State,  and  it  often  happens  that  in  the  same  State  at  different 
periods,  and  even  at  the  same  time,  one  mode  of  making  defense  is 
practiced  as  to  one  city,  and  another  as  to  another  city.  In  California 
and  other  western  States,  a  board  of  review  decides  aU  questions  of 
mere  value,  and  the  assessment  is  enforced  by  a  suit  in  the  nature  of 


1  Morrison  v.  Herahire,  82  Iowa,  271.  *  State  v.  Portage,  12  Wise.  662. 

B  CheatDut  Aycnne,  68  Penn.  St.  81. 

*  Baltimore  v.  Hnghes,  1  Gill  A  J.  480 ;  Fort  Wayne  v.  Cody,  48  Ind.  197 ;  Northern 
lod.  R.  R.  Co.  V.  Connelly,  10  Ohio,  N.  S.  169 ;  Commonwealth  v.  Woods,  44  Penn.  St. 
118  ;  Wray  v.  Pittabnrg,  46  Penn.  St.  866.  Where  a  board  of  aaseasors  were  required  to 
certify  their  estimate  to  the  conncil,  the  certificate  was  omitted,  bat  the  council,  in  their 
resolution,  acted  on  the  sum  specified  by  the  assessors,  it  was  considered  a  substantial 
compliance  and  valid.     Sorchan  «.  City  of  Brooklyn,  62  N.  Y.  889. 

*  See  ante,  g§  102  and  141. 
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a  Buit  in  rem  against  the  owner  and  the  land.  In  such  suit  it  i» 
necessary  to  show  that  every  step  prescribed  by  the  statute  has  beeu 
taken.  In  New  York  an  action  may  be  brought  to  vacate  an  assess- 
ment, and  if  any  essential  step  required  has  not  been  taken,  the  assess- 
ment, as  to  the  party  suing,  is  declared  void.  And  so  in  Illinois, 
where  a  collector  is  required  to  have  the  judgment  of  a  court  of  gen- 
eral jurisdiction  against  the  land  in  order  to  enforce  the  lien  of  the 
assessment. 

Conditions  precedent  to  the  Imposition  of  the  Assessment — One 

of  the  ordinary  conditions  is,  that  the  owners  of  property  on  the  line 
of  the  street  to  be  opened  or  improved  shall  give  their  ajssent,  by  a 
petition  to  the  council  of  the  city  or  town,  asking  that  the  improve- 
ment be  made.     This  petition  is  essential  to  give  the  council  jurisdic- 
tion to  act,  and  without  it  all  their  proceedings  are  void.*    Where  the 
act  provided  that  upon  a  petition  to  the  council,  signed  by  a  majority 
of  the  owners  of  land  in  the  district  to  be  assessed,  the  council  might 
apply  to  the  Supreme  Court  to  appoint  commissioners  to  assess  the 
benefits  of  the  local  improvement,  in  an  action  to  collect  the  assess- 
ment made  under  this  act,  which  made  no  provision  as  to  the  mode  in 
which  the  petition  should  be  proven,  it  was  decided  not  only  that  the 
petition  was  essential  to  give  jurisdiction,  but  that  it  must  be  estab- 
lished by  common-law  evidence,  by  proving  who  were  the  owners  at 
the  time,  and  that  a  majority  of  them  did  petition  the  council  as  re- 
quired in  the  act.*    If  the  act  provides  that  the  council  may  act  upon 
the  petition,  or  without  a  petition,  if  a  majority  of  the  council  vote 
for  the  improvement,  it  is  construed  strictly.     The  majority  required 
is  of  all  the  members  of  the  council,  not  merely  of  those  present.'   In 
Kentucky,  where  the  council  is  authorized  to  act  on  a  petition,  or  on 
the  unanimous  vote  of  the  council,  it  is  said  that  if  the  order  is  en- 
tered, it  will  be  presumed  that  the  council  were  unanimous.*    These 
decisions  in  Kentucky  are  in  conflict  with  the  principle,  that  as  to  in- 
ferior tribunals,  jurisdiction  is  not  presumed,  but  must  be  established 
by  proof  in  all  collateral  proceedings. 


*  Henderson  v.  Baltimore,  8  Md.  862 ;  Bouldin  v.  Baltimore,  15  Md.  18 ;  Baltimore  v. 
Eachback,  18  Md.  276;  Delphi  v.  Eyans,  86  Ind.  90 ;  State  tr.  Orange,  86  N.  J.  Law,  49 ; 
Pittsburg  V,  Walter,  69  Peon.  St  865. 

«  Litchfield  r.  Vernon,  41  N.  Y.  128, 186.  By  the  act  of  1869,  the  determination  of 
the  conndl  that  the  conditions  have  been  complied  with  is  made  final  and  conclusive.  In  re 
Eteman,  62  N.  Y.  467. 

'  Baker  v.  Tobin,  40  Ind.  810;  La  Fayette  v.  Fowler,  84  Ind.  140;  Indianapolis  v, 
Manser,  16  Ind.  112. 

<  Lexington  v.  Headley,  6  Bush,  608 ;  Covington  i;.  Casey,  8  Bush,  698. 
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^here  the  council,  having  power  to  direct  an  assessment,  pass  an 
ordinance  that  the  work  be  done  on  the  condition  that  the  majority 
of  property  owners  select  the  contractor,  the  performance  of  this  con- 
dition is  essential,  and  a  contractor  will  not  be  allowed  to  enforce  the 
lien  given  by  the  ordinance  for  the  assessment  made  under  it,  without 
proof  of  the  performance  of  the  condition.^ 

The  Notice  required  by  the  statute  to  be  given  to  the  owners  of 
property  in  reference  to  the  assessment  is  essential  to  confer  jurisdic- 
tion, and  it  must  be  given  in  the  mode  prescribed  in  the  statute.' 
Where  the  statute  requires  the  resolution  of  the  council  ordering  an 
improvement  and  assessment  therefor  to  be  published  in  all  the 
papers  employed  by  the  corporation  to  publish  official  notices,  the 
notice  must  be  published  in  all  the  papers  designated  for  that  purpose, 
and  if  it  be  shown  that  it  was  not  published  in  any  one  of  the  de- 
signated papers,  the  assessment  cannot  be  enforced.  Such  a  provision 
is  a  limitation  on  the  powers  of  the  council  to  make  assessments.' 
When  a  paper  has  been  once  designated  under  such  an  act,  it  will  be 
presumed  that  the  employment  continues  until  it  is  shown  by  evi- 
dence that  the  employment  has  been  revoked.^  And  when  the  omis- 
sion to  publish  is  shown  as  to  one  branch  or  board  of  the  council,  it 
is  not  necessary  to  give  evidence  as  to  the  action  of  the  other  branch, 
for  the  assessment  is  invalid."  The  statute  requires  these  resolutions 
to  be  published,  and  enacts  that  they  shall  not  be  adopted  until  after 
such  publication  ;  and  the  provision  is  regarded  as  mandatory  and  not 
merely  directory.  The  provision  of  the  act  under  which  these  actions 
to  vacate  assessments  were  made,  limited  the  party  aggrieved  to  fraud 
or  aubstcmtial  error.  The  former  statute  was  for  fraud  or  legal  ir- 
regularity. The  want  of  publication  of  the  notice  was  thought  to  be 
more  than  mere  irregularity,  it  was  substantial  error.'  Where  the 
statute  requires  the  resolution  to  be  published  '^  at  least  two  days  " 
before  adoption,  a  publication  one  time  two  days  before  adoption  was 
considered  good.''  But  where  an  assessment  is  made  under  the  act  of 
1813  for  opening  streets,  although  the  provision  of  the  charter  of 
1857  as  to  publication  may  apply,  yet,  as  under  that  act  the  report  of 
the  commissioners  of  estimate  was  required  to  be  confirmed  by  the 


I  ReUly  V.  Philadelphia,  60  PenD.  St.  467;   distingoished  from  atj  v.  Wistar,  11 
Casey,  427 ;  aty  v.  Bargen,  14  Wright  (60  Penn.  St)  689. 

'  Risley  v.  St.  Louia,  84  Mo.  404 ;  Heerea  v.  Reias,  40  Cal.  266 ;  Hlmmelman  v.  OUyer 
34  CaL  246  ;  Ottawa  v.  Railroad  Go.  26  Ul.  4S. 

«  In  re  Douglas,  46  N.  Y.  42 ;  in  re  Aator,  50  N.  Y.  868. 

^  In  re  PhiUipa,  60  N.  Y.  16.  »  In  re  Little,  60  N.  Y.  848. 

•  In  re  Anderaon,  60  N.  Y.  16,  843,  467.  ^  In  re  Bradford,  60  N.  Y.  609. 
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Supreme  Court,  such  confirmation  is  eondusive  as  to  all  questions 
which  might  have  been  litigated  at  that  time.  That  court  acquired 
jurisdiction  by  the  application  of  the  commissioners  of  estimate,  and 
its  judgment  can  only  be  attacked  for  fraud  or  other  circumstances 
which  affect  an  ordinary  judgment.^  Since  1872,  no  assessment  in 
New  York  is  to  be  vacated  for  any  irregularity  save  in  case  oi  fraud? 

A  notice  required  to  be  published  for  ten  days,  means  ten  secular 
days,  and  does  not  include  Sundays ; '  but  when  a  certificate  of  the 
publisher,  which  is  made  evidence  of  the  publication,  states  that  the 
notice  was  published  ten  days,  it  will  be  presumed  that  it  was  ten 
secular  days.^  Where  the  statute  making  the  certificate  of  the  pub- 
lisher evidence  requires  it  to  state  the  number  of  times  of  publica- 
tion, and  also  to  state  the  first  and  last  days  of  the  publication,  a  certif- 
icate '^  that  the  notice  was  published  six  times,  Sundays  and  holidays 
excepted,  beginning  on  the  24th  day  of  September,  1869,"  was  con- 
sidered defective ;  it  must  state  the  first  and  last  days  of  publication, 
so  that  the  court  can  determine  whether  there  has  been  a  publication 
for  six  secular  days."  Under  this  statute  a  person  is  not  a  publisher 
or  printer  who  may  give  the  certificate,  who  was  not  the  publisher  or 
printer  of  the  newspaper,  until  after  the  completion  of  the  publica- 
tion of  the  notice.' 

Where  the  statute  requires  an  estimate  of  the  whole  expense  of 
the  improvement,  showing  the  number  of  cubic  feet  to  be  filled  or 
excavated,  to  be  filed  in  the  clerk's  office,  and  then  a  notice  of  two 
weeks  before  the  contract  is  made  for  the  improvement,  the  estimate 
must  first  be  filed  before  the  notice  is  given,  or  the  assessment  will  be 
void.^  So  where  the  statute  required  the  Croton  board  to  devise  a 
general  plan  of  sewerage  and  drainage  for  the  whole  city,  to  divide 
the  city  into  as  many  districts  as  were  necessary,  and  adopt  a  plan  for 
the  drainage  of  each  district,  the  adoption  of  a  plan  was  a  condition 
precedent  to  any  contract  for  sewerage,  or  any  assessment  for  the  ex- 
pense thereof ;  ^  but  the  provision  that  copies  of  the  map  and  plan 
shall  be  filed  in  the  offices  of  the  common  council,  the  comptroller, 

^  Dolan  V.  Mayor,  62  N.  Y.  472 ;  in  re  John  Jacob  Astor,  62  N.  T.  580.  Under  th« 
act  of  1870,  it  IB  only  necessary  to  pabliah  the  resolntione  of  the  council  in  one  news- 
paper.   /»  re  Conway,  62  N.  Y.  604. 

>  62  N.  Y.  680,  685  ;  in  re  Delancy,  62  N.  Y.  81. 

*  Scammon  v.  Chicago,  40  EL  146.  *  Jenks  v.  Chicago,  48  UL  296. 

B  Beygeh  v.  Chicago,  65  III.  189;  Butler  v,  Chicago,  66  \Vi  841 ;  Brown  v.  Chicago, 
62  111.  106. 

*  Armstrong  v.  Chicago,  61  Dl.  852.  A  notice  for  reparing  a  street  is  not  good  for 
paving  the  street.    State  v.  Jersey  City,  3  Dutch.  638. 

"*  Myrick  v.  La  Crosse,  17  Wis.  442. 

« In  re  Protestant  Episcopal  School,  46  N.  Y.  178. 
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street  commissioner  and  city  inspector,  is  not  mandatory,  and  a  fail- 
ure to  file  a  copy  in  one  of  these  offices  is  no  ground  for  vacating  the 
assessment.  The  property  owner  has  a  right  to  have  the  improvement 
made  according  to  the  general  plan,  but  he  is  not  interested  in  the 
filing  of  the  map  and  plan  in  these  offices.^ 

K  the  statute  requires  the  contract  for  the  improvement  to  be  let 
out  to  the  highest  bidder,  this  is  a  provision  that  must  be  complied 
with  to  enforce  the  assessment  against  property  owners.  It  is  con- 
sidered a  matter  of  substantial  justice,  and  not  a  mere  irregularity.^ 
But  where  a  power  is  given  to  the  council  of  a  city  as  to  laying  out 
and  improving  streets,  a  subsequent  statute  requiring  all  contracts  for 
work  done  or  supplies  furnished  to  be  let  to  the  lowest  bidder,, 
does  not  so  limit  the  power  of  the  council  that  in  selecting  the  ma- 
terial of  which  a  pavement  is  to  be  made  for  a  proposed  street  im- 
provement, they  must  select  an  article  not  patented,  in  order  that 
there  may  be  competitive  bids  for  the  work.  The  general  power 
which  vested  in  them  the  discretion  and  choice  of  material,  will  not 
be  revoked  by  implication.* 

The  charter  of  a  city  gave  power  to  make  a  special  assessment  for 
a  street  improvement,  and  authority  to  collect  tiie  same  under  such 
regulations  as  might  be  prescribed  by  ordinance.  The  city  passed  an 
ordinance  providing  that  the  resolution  of  the  councU  levying  such 
assessment,  should  be  published  in  the  official  paper  of  the  city,  and 
that  thereupon  the  assessment  should  become  due  and  payable.  A  pub- 
lication in  accordance  with  the  ordinance  was  considered  necessary  to 
enable  the  city  to  enforce  the  assessment.*  When  the  statute  makes 
no  provision  as  to  notice  to  the  proprietors,  it  is  said  that  the  ordi- 
nance requiring  the  work  to  be  done  is  sufficient.  It  is  put  on  the 
ground  that  they  are  members  of  the  corporation,  and  must  take  no- 
tice of  its  by-laws.' 

The  property  owners  are  often  entitled  to  notice  at  various  stages 
in  the  proceedings.  Where  the  assessment  is  made  according  to  the 
benefits  conferred,  they  are  entitled  to  notice  of  the  meeting  of  the 
commissioners  who  are  to  estimate  such  benefits.*  A  mortgagee  out 
of  possession  is  not  entitled  to  notice  of  such  meeting."^    Where  the 


»  In  re  New  York  Prot.  Ep.  Public  School,  47  N.  Y.  567. 

«  Wells  ».  Burnham,  20  Wise.  112 ;  Eoeeland  v,  MUwaukee,  18  Wise.  411. 

3  Jn  re  Drugo,  60  N.  Y.  613. 

*  Dubuque  «.  Worden,  28  Iowa,  671. 

<^  Palmyra  v.  Morion,  25  Mo.  598,  597. 

^  State  V.  Jersey  City,  4  Zabr.  662. 

'  Norwich  v,  Hubbard,  22  Conn.  687. 
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statute  provides  for  heariog  objections  to  the  assessment  before  the 
assessors  or  any  other  tribunal^  the  parties  assessed  are  entitled  to 
notice  of  the  time  fixed  for  snch  hearing.^  If  a  council  fix  a  time  for 
hearing  objections  to  a  report,  and  the  council  does  not  meet  at  the 
time  fixed,  the  assessments  cannot  be  enforced,*  and  no  judgment  will 
bo  given  on  such  report,  where  the  statute  requires  the  collector  to 
obtain  judgment  against  the  owners  of  property  assessed  in  the  report. 
But  if  the  notice  be  not  given,  or  be  defective,  if  the  party  appear 
and  make  his  objections,  the  appearance  covers  all  such  defects.' 
Where  the  statute  required  the  assessors  to  make  assessments  and  file 
a  report  and  map  within  twenty  days  from  the  passage  of  the  ordi- 
nance for  the  improvement,  a  failure  to  file  the  report  and  map  within 
that  time,  rendered  the  proceedings  void.^ 

In  New  Jersey,  if  the  assessment  and  report  are  made  by  com- 
missioners not  legally  qualified,  the  proceedings  are  void;"  and  so 
where  the  assessment  is  required  to  be  made  by  the  board  of  public 
works,  consisting  of  two  members,  and  one  of  them  is  disqualified  on 
account  of  interest,  an  assessment  and  report  signed  by  the  other  alone, 
is  not  valid.*  In  New  York,  where  the  assessment  was  required  to 
be  made  by  three  commissioners,  and  the  report  was  only  signed  by 
two,  it  was  sustained,  the  court  considering  the  principle  settled,  that 
where  authority  to  act  in  matters  teaching  the  interests  of  the  public, 
is  vested  in  a  number  of  persons,  all  of  whom  are  notified,  and  a  ma- 
jority of  whom  act,  such  action  is  valid.^  Such  defects  relating  to 
the  qualifications  of  the  commissioners,  must  be  taken  advantage  of 
at  the  first  opportunity. 

In  a  case  in  Pennsylvania,  there  were  three  viewers  who  made  a 
report,  which,  on  appeal  to  the  Court  of  Quarter  Sessions  was  con- 
firmed. Upon  this  report,  a  soire  facia%  was  authorized  to  be  issued 
against  the  parties  assessed  to  enforce  the  lien  of  the  assessment.  It 
appeared  in  this  proceeding  that  one  of  the  viewers  was  not  a  free- 
holder, as  required  by  the  statute.  It  was  held  that  the  effect  of  the 
confirmation  of  the  report  was  to  give  it  all  the  legal  effect  and  inci- 
dents of  a  judgment  of  a  court  of  competent  jurisdiction,  one  of 


1  state  V.  Jersey  City,  8  Dutch.  686.  *  NashyiUe  v.  Weiaer,  54  m.  246. 

*  SUte  V.  Jersey  City,  2  Dutch.  444 ;  State  v.  Elisabeth,  2  Yroom,  647. 
*•  State  tf.  Bayonne,  86  N.  J.  Law,  882. 

^  State  V.  Mayor  of  Newark,  86  N.  J.  La w^  170. 
<  Hunt  V.  Chicago,  60  HI  188. 

*  In  re  John  Jacob  Astor,  62  N.  T.  680,  686.  In  California,  it  is  said  that  whatever 
may  be  the  number  of  commissioners,  all  must  be  present  when  the  land  is  yiewed  for 
the  purpose  of  making  the  assessment    People  v,  liagar,  49  Cal  229. 
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which  was  that  it  could  not  be  attacked  collaterally.^  In  California^ 
by  statute,  commissioners  must  give  notice  of  filing  their  report,  and 
objections  are  heard  for  twenty  days,  and  the  county  court  may  re- 
commit the  first  report,  but  their  action  on  the  second  report  is  final 
and  conclusive.' 

In  Illinois,  the  legislature  authorized  the  board  of  public  works,  in 
opening  a  street,  to  determine  the  compensation  to  be  paid  the  ownera 
of  lands,  and  declared  that  their  decision  should  be  final  and  conclusive. 
The  court  held  that  the  determination  was  a  judicial  act  which  could 
only  be  performed  by  that  department  of  the  law.  In  assessing  ben- 
efits for  such  a  work,  before  a  sale  can  be  had  of  the  land  assessed, 
there  must  be  the  judgment  of  some  court  of  general  jurisdiction,  so 
that  all  questions  as  to  damages  sustained  or  benefits  conferred,  may 
be  raised  and  tried  in  that  court.' 

Ddegatian  of  Discretionary  Powers  to  Commissioners. — The 
power  which  is  delegated  to  the  city  or  town,  to  be  exercised  by  a 
coimcil  or  board  of  trustees,  cannot  be  delegated  by  them.  They  may 
execute  the  power  through  the  instrumentality  of  commissioners, 
boards  of  public  works,  or  a  city  engineer,  but  they  must  themselves 
determine  what  extent  of  territory  is  to  bp  improved,  and  how  it  is  to 
be  improved.  These  matters  cannot  be  left  to  the  discretion  of  such 
officers.  The  following  examples  wiU  illustrate  the  doctrine.  The 
power  was  conferred  on  the  council  to  designate  the  streets  to  be 
repaved,  and  they  authorized  the  mayor  to  designate  the  streets,  and 
empowered  the  city  engineer  to  decide  what  part  of  the  designated 
street  should  be  repaved,  and  to  choose  the  mode  of  macadamizing,, 
of  erecting  curbstones,  and  the  kind  and  quality  of  material  to  be 
used.    This  was  considered  a  delegation  of  discretionary  power.* 

Where  a  council  was  authorized  to  build  sewers,  and  prescribe  their 
dimensions  by  ordinance,  a  direction  to  the  city  engineer  to  determine 
the  size  and  the  character  of  material  to  be  used,  is  a  delegation  of 
discretionary  power."  So  an  ordinance  directing  the  macadamizing 
of  a  particular  street  between  given  points,  without  giving  any  direc- 
tions as  to  the  manner  of  doing  the  work,  is  discretionary.*  But  an 
ordinance  to  pave  need  not  give  the  precise  thickness  of  the  curbstone, 
nor  the  nature  of  the  stone,  or  manner  of  dressing ;  it  is  sufficient  if 
it  give  the  minimum  thickness  and  depth  of  curbstones."^    An  ordi- 


'  Pittjburg  V,  anley,  74  Penn,  St.  2«2.  »  Houghton's  Appeal,  42  Cal.  86. 

s  Rich  tr.  Chicago,  69  lU.  286.  ^  Kuggles  v.  Collier,  43  Mo.  868. 

^  Murphy  v.  Clemens,  48  Mo.  806 ;  City  of  St.  Louis  v.  Clemens,  62  Mo.  134. 
*  Haegle  v.  Mallinckrodt,  46  Mo.  677.  ^  Sheehan  v.  Glceson,  46  Mo.  100. 
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nance  directing  the  city  engineer  to  have  a  particular  street  graded 
according  to  law,  is  valid,  where  there  is  in  force  a  general  ordinance 
prescribing  the  manner  in  which  all  streets  are  to  be  payed,  giving  in 
the  detail  the  manner  of  doing  the  work.^  The  same  principle  is 
illustrated  in  the  Illinois  cases.  An  ordinance  directing  a  street  to  be 
curbed  with  curb  walls  where  they  are  not  already  built,  and  curb 
walls  to  be  rebuilt  where  they  are  not  in  a  good  and  sound  condition, 
confers  discretionary  power  on  the  commissioners  who  are  directed  to 
have  the  work  done.'  So  does  an  ordinance  that  does  not  designate 
the  part  of  the  street  to  be  improved ; '  but  a  direction  to  commission- 
ers to  improve  a  street  in  a  designated  portion,  with  curb  wall  where 
curb  walls  are  not  already  built,  is  not  discretionary.^ 

Errors  Waived  and  Cured.— Appearance  before  assessors  or  any 
of  the  tribunals  acting  in  the  matter,  cures  all  defects  as  to  notice 
where  that  is  necessary.  If  a  person  aids  in  the  passage  of  an  ordi- 
nance, it  is  said  that  he  cannot  vacate  an  assessment  made  under  it 
when  others  have  incurred  expense  on  the  strength  of  the  proposed 
improvement.^  So  one  standing  by  and  seeing  the  work  done  cannot 
enjoin  the  whole  assessment  because  defective  materials  have  been 
used.*  Errors  and  irregularities  are  often  cured  in  local  assessments 
as  in  other  modes  of  taxation.  The  principle  is  the  same :  mere  de- 
fects in  the  mode  of  proceeding  may  be  cured,  but  that  which  is  void 
cannot  be  aided  by  subsequent  legislation  of  the  city,  nor  can  new  life 
be  imparted  to  nullities.''  The  ordinance  of  a  council  directed  work 
to  be  done,  but  did  not  specify  what  amount  of  the  expense  should 
be  assessed  on  the  property  benefited,  and  what  amount  should  be 
chargeable  to  the  general  fund.  This  defect,  under  the  Illinois  prac- 
tice, was  attempted  to  be  remedied  by  a  second  assessment  based  on 
the  first,  but  the  first  assessment  being  void,  a  second  one  based  on  it 
could  not  aid  it.^  But  if  the  defects  in  the  first  assessment  were 
merely  the  want  of  proper  notice,  when  asking  for  a  confirmation  of 
their  report  by  the  commissioners,  such  a  defect  would  be  cured  by  a 


^  Moran  v.  Lindell,  62  Mo.  229.  If  a  defect  as  to  discretionary  power  be  remedied 
by  ordinance  before  the  work  is  completed,  the  assessment  becomes  valid.  City  v^ 
Schoeneroan,  62  Mo.  348. 

^  Moore  v.  Chicago,  60  111.  248.  »  Bryan  v.  C^bicago,  60  III.  607. 

*  Page  V.  Chicago,  60  III.  441. 

^  State  V.  Hudson,  84  N.  J.  Law,  25 ;  State  v.  Mayor  of  New  Jersey,  85  N.  J.  Law^ 
466. 

*  Eyansville  v.  Pfisteierer,  34  Ind.  36.  Bat  one  who  signs  a  petition  mav  raise  the  ob- 
jection that  it  is  not  signed  by  a  majority  as  required  by  statute.  In  re  Sharp,  56  N.  Y. 
267, 

'^  See  anU,  Ch.  16,  g  104,  and  cases  cited;  Ch.  20,  g  189. 

»  Bowen  v.  Chicago,  61  111.  268 ;  Union  Building  Association  v.  Chicago,  61  111.  480. 
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new  proceeding  ordered  on  the  Bubject,  taking  the  first  assessment  as 
a  basis  of  action.^ 

Under  an  ordinance  passed  in  January,  1867,  a  sewer  district  was 
established  by  the  council  of  St.  Louis,  and  the  work  was  constructed 
and  the  assessment  made.  The  ordinance  was  defective  in  giving 
discretionary  power  to  the  city  engineer  as  to  the  dimensions  and 
materials  of  the  sewers,  and  the  assessment  was  declared  void.  The 
legislature,  in  March,  1870,  passed  an  act  reciting  that  the  ordinance 
had  failed  to  comply  with  the  charter,  and  the  tax  bills  could  not  be 
coUected,  and  authorizing  a  reassessment  of  a  special  tax  on  the  ad- 
joining  property  for  the  work  done.  The  court  held  that  the  city 
could  only  charge  the  owners  of  the  property  at  the  time  of  the  con- 
tract for  the  improvement,  with  the  expense  of  it,  by  a  compliance 
with  the  charter.  Having  failed  to  comply  with  the  charter, 
the  doing  of  the  work  created  no  obligation  on  the  property 
owners  to  pay  for  it.  The  liability  was  created  for  the  first  time 
by  the  act  of  March,  1870,  which  is  retrospective  and  void,  be- 
cause it  violates  that  provision  of  the  Constitution  of  Missouri  which 
provides  "  that  no  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts,  or  retrospective  in  its  operations,  shall  be  passed."'  The 
case  was  distinguished  from  the  cases  of  Howell  v.  City  of  Bu£^o,* 
and  Schenley  v.  Commonwealth,^  where  local  assessments  were 
directed  after  the  improvement  was  completed,  principally  on  the 
ground  that  in  these  States  there  was  no  constitutional  provision  as 
to  retrospective  laws. 

Where  there  is  no  provision  in  the  Constitution  of  the  State  against 
retrospective  laws,  it  is  difficult  to  perceive  how  the  power  of  the 
legislature  can  be  affected  by  the  fact  that  the  improvements  have 
been  completed.  When  the  proceedings  in  an  assessment  are  void 
for  failure  to  comply  with  the  act  conferring  the  power,  it  is  just  as 
if  there  had  been  no  act  on  the  subject,  and  the  question  is  as  to  the 
power  of  the  legislature  to  apportion  the  tax  to  pay  the  expense  of  an 
improvement  completed,  on  those  who  have  received  a  benefit  there- 
from. It  is  difficult  to  distinguish  such  acts  from  those  making  valid 
a  tax  voted  in  favor  of  a  railroad,  or  a  bounty  to  soldiers,  where  the 
city  or  town  had  no  authority  at  the  time  of  voting  the  tax. 

§  150.  CoUecUon  of  Assessments,  and  Defenses  which  may  he 
made  to  Them. — The  modes  of  collecting  these  special  assessments 
are  as  numerous  as  the  States  in  the  Union,  and  in  the  same  State  it 


1  Barton  «,  Chicago,  62  111.  179 ;  s.  p.  /n  re  Lewie  Van  Antwerp,  66  N.  Y.  261. 

'  City  of  St.  Loais  v.  Clemens,  62  Mo.  134. 

»  87  N.  Y.  267.  *  86  Penn.  St.  29. 
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often  happens  that  a  different  mode  is  practiced  in  different  cities  in 
the  same  State.  All  that  can  be  done  is  to  point  out  a  few  of  the  sys- 
tems that  are  or  have  been  in  nse,  in  order  that  the  principles  govern- 
ing them  may  be  seen. 

In  Pennsylvania,  where  the  engineer  is  vested  with  power  to  make 
the  assessment,  he  is  required  to  give  notice  for  ten  days  in  two  news- 
papers, that  the  assessment  has  been  filed  in  his  office,  where  errors 
can  be  corrected.  After  this  the  treasurer  gives  notice  to  each  owner 
of  the  amount  assessed  on  his  property,  and  if  it  is  not  paid  in  thirty 
days,  the  treasurer  hands  the  list  to  the  city  solicitor,  who  files  the 
liens  against  the  property  liable,  which  are  enforced  in  a  court  of  gen- 
eral jurisdiction.^  In  opening  streets,  three  viewers  assess  the  ex- 
pense. Their  report  is  confirmed  by  the  Court  of  Sessions,  and  then 
becomes  a  lien  on  the  property  assessed.  The  lien  is  enforced  by  a 
scire  facias  in  some  court  of  general  jurisdiction.*  It  is  provided  by 
statute  that  the  lien  shall  not  be  divested  by  any  judicial  sale,  as  re- 
spects so  much  thereof  as  the  proceeds  of  sale  may  be  insufficient  to 
discharge  and  pay.  This  municipal  lien  must  first  be  discharged  if 
there  is  a  sale  of  the  land  under  any  order  or  decree  of  a  court,  and 
the  proceeds  of  sale  are  sufficient,'  and  if  there  are  two  liens  for  local 
assessments,  a  sale  under  the  junior  lien  for  a  sum  not  sufficient  to 
pay  that  lien  does  not  divest  the  prior  lien.^  A  provision  that  the  land 
of  minors  shall  not  be  sold  until  two  y^rs  after  the  minor  becomes  of 
age,  while  it  protects  the  minor,  so  that  his  rights  are  not  divested  by 
a  sale  under  the  lien,  affords  no  protection  to  his  cotenants  who  are 
adults.^  The  effect  of  these  provisions  as  to  judicial  sales,  is  to  pro- 
tect the  purchaser  as  to  the  liens  for  assessment  when  the  proceeds  of 
sale  are  sufficient  to  discharge  the  lien,  and  not  otherwise.  But  it 
seems  that  although  protected  as  to  the  lien  which  is  discharged,  the 
debt  for  the  improvement  still  exists,  and  may,  under  some  circum- 
stances, be  enforced  against  the  owner,  if  not  against  the  property. 
There  was  a  lien  on  a  lot  for  introducing  water  pipes.  The  lot  was 
sold  by  the  sheriff  for  arrears  of  ground  rent,  and  the  proceeds,  which 
were  sufficient  to  pay  the  lien  of  the  assessment,  were  applied  to  other 
liens.  The  purchaser  at  the  sheriff's  sale  applied  to  have  water  intro- 
duced into  his  premises,  which  was  refused  until  the  lien  was  paid. 


>  Hatcbinson  v.  Pittsburg,  72  Penn.  St  820. 

•  Pittaburg  v,  Guley,  74  Penn.  St.  262. 

»  Pittsburg's  Appeal,  70  Penn.  St.  142 ;  AUegbeney  City's  Appeal,  5  Wrigbt,  60. 
«  Pbiladelphia  v.  Meager,  67  Penn.  St.  846. 

*  SoulUer  v.  Kern,  69  Penn.  St.  16. 
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He  paid  under  protest  and  brought  suit  for  the  amount,  and  the  court 
held  that  the  lien  was  discharged,  but  the  debt  could  only  be  dis- 
charged by  payment  to  those  entitled.^  The  defenses  under  these 
proceedings  to  enforce  the  lien  are  limited  to  those  that  show  a  want 
of  jurisdiction,  and  mere  errors  are  not  considered.* 

In  Illinois,  prior  to  1870,  after  the  assessment  was  made  by  the 
commissioners  or  assessors,  the  collector  applied  to  some  court  of  gen- 
eral jurisdiction  for  judgment  and  an  order  for  the  sale  of  the  lots  for 
the  amount  assessed,  and  in  this  tribunal  all  questions  as  to  legality  of 
the  assessment  were  settled.'  Mere  questions  as  to  the  amount  of 
the  assessment,  seem  to  have  been  determined  by  a  board  of  assessors 
or  some  similar  tribunal.  When  application  is  made  for  the  order  of 
sale,  the  party  is  entitled  to  a  notice  which  describes  the  character  of 
the  assessment  accurately,  and  a  notice  for  the  expenses  of  a  drain 
will  not  be  good  for  an  assessment  for  paving.^  It  must  also  appear 
that  the  assessors  or  commissioners  have  in  all  respects  complied 
with  the  statute  authorizing  the  assessment,"  whether  it  relates  to  the 
notice  or  any  other  requirement  of  the  statute.  If  the  defense  is 
made  that  the  ordinance  is  void  because  of  a  prior  assessment,  the 
record  must  be  produced,  showing  that  the  first  assessment  is  valid.* 
Since  1870,  in  Illinois,  the  collector  does  not  apply  for  judgment, 
but  all  unpaid  taxes  and  assessments  are  returned  to  some  general 
officer  of  the  county,  and  such  officer  makes  sale  of  the  lots  assessed 
under  the  order  or  judgment  of  some  court  of  record.' 

In  California,  the  assessment  is  required  to  be  recorded,  and  from 
that  time  it  becomes  a  lien,  and  is  enforced  by  a  suit  in  the  nature  of 
a  suit  in  rem  against  the  owners  and  the  land.^  Mere  errors  are  cor- 
rected by  the  board  of  supervisors  of  the  county,  or  some  similar  in- 
ferior tribunal.  In  the  suit  to  enforce  the  lien,  the  party  is  confined 
to  defects  in  matters  which  are  essential  to  the  validity  of  the  assess- 
ment. If  the  assessment  is  required  to  be  made  either  in  the  name 
of  the  owner,  or  a  person  unknownj  and  it  is  made  in  neither,  the 
assessment  is  void,  and  no  appeal  to  correct  such  error  is  necessary.* 


1  Philadelphia  v.  Cook,  SO  PeDO.  St.  66 ;  Britton  v.  Philadelphia,  82  Penn.  St  887. 
<  PitUburg  V.  Clnley,  74  Penn.  St.  262. 

3  Rich  V.  Chicago,  59  III  786 ;   Hills  v.  Chicago,  60  Ul.  86;   Brown  v,  Chicago,  62  111. 
304. 

4  Waller  v.  Chicago,  68  11L  88  ;  Dorathy  v.  Chicago,  68  Ul.  79. 

*  60  III.  243,  607;  66  Dl.  189;  66  III.  341;  62  III  106;  61  111.  862. 

*  Forsythe  v.  Chicago,  62  III  804. 

'  Brown  v.  Chicago,  62  Ul.  106  ;  60  III.  86. 

*  Dougherty  v.  Hemaine,  47  Cal.  9  ;  Hancock  v.  Bowman,  49  Cal.  413. 
^  Smith  V,  Cofran,  84  Cal.  814. 
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Where  the  resolution  of  the  council  to  pave  and  the  contract  to  pave 
i^'ere  conditions  precedent  to  an  assessment,  the  council  passed  a  reso- 
lution and  awarded  a  contract  to  pave  G.  street  to  C.  avenue.  After 
this  the  contract  was  changed^  and  G.  street  altered  so  as  to  make  it 
^00  feet  additional  to  C.  avenue.  In  an  action  against  lots  on  the 
original  street,  it  was  held  that  this  was  an  irregularity  which  could 
be  remedied  by  appeal,  but  if  the  action  had  been  against  the  lots  on 
the  200  feet,  the  defect  would  have  been  jurisdictional,  for  as  to  this 
part  of  the  street  there  was  no  resolution  of  the  council  and  no  con- 
tract.^ Where  a  statute  limited  the  defense  to  the  jurisdiction  of  the 
board  to  order  the  work  and  fraud,  it  was  construed  only  to  apply  to 
aiiirmative  defenses,  and  not  to  dispense  with  all  material  averments 
necessary  to  show  the  validity  of  the  assessment  in  a  suit  to  enforce 
the  lien.'  To  entitle  a  party  to  defend  in  such  proceedings,  he  must 
liave  an  interest  in  the  subject-matter  similar  to  that  required  in  fore- 
closure suits.'  And  so  in  New  York,  where  the  "  party  aggrieved  " 
may  institute  an  action  to  vacate  an  assessment,  he  must  have  an  in- 
terest in  the  lot  assessed.  If  he  is  a  former  owner,  who  is  bound  to 
indemnify  his  grantee  against  the  assessment,  he  comes  within  the 
rule.* 

In  Massachusetts,  the  proceeding  for  abatement  of  the  amount 
assessed  is  to  apply  to  the  mayor  and  aldermen,  or  other  board  making 
the  assessment,  or  to  file!  a  petition  to  have  the  assessment  reviewed 
by  a  jury.*  This  petition  is  to  be  filed  within  a  limited  period.*  The 
property  owners  are  not  entitled  to  notice  until  the  assessment  is 
made.  If  they  desire  to  vacate  the  whole  proceedings  as  to  the  assess- 
ment, the  remedy  is  by  certiorari.''  In  opening  streets,  it  may  be  done 
either  under  the  general  statutes  as  to  highways,  or  under  the  better- 
ment acts  as  they  are  called,  which  apply  only  to  cities.  If  the  pro- 
ceeding is  under  the  general  statutes  of  1866,  the  benefits  which 
accrue  from  the  opening  of  the  street  are  not  allowed  to  be  set  oflE 
against  the  damages  allowed  for  the  land  taken.*  But  under  the 
general  statutes  of  1870,  it  seems  that  a  certain  kind  of  benefit  may 
be  set  off.  The  benefit  which  the  particular  lot  receives  in  common 
with  other  lots  in  the  same  vicinity,  by  reason  of  the  increased  public 
facilities  and  advantages,  and  the  general  advance  in  value  of  real 

*  Himmelman  v.  Hoadley,  44  Cal.  276.  ^  San  Franc'iBCo  v,  Eaton,  46  Cal.  100. 
'  Himmelman  v.  Spanagel,  89  Cal.  389. 

*  Jn  re  Phillips,  60  N.  Y.  16 ;  In  re  Burke,  62  N.  Y,  228, 

^  Bntler  v.  Worcester,  112  Mass.  641;   Gardner  v.  Boston,  106  Mass.  549;   Jones  v. 
JBostoD,  104  Mass.  461. 

*  City  of  Cambridge  v.  Co.  ComVs  of  Middlesex,  117  Ma^s.  79. 

"^  Crandell  v.  Taunton,  110  Mass.  421.  *  Bancroft  v.  Boston,  1 16  Mass.  S77. 
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estate  in  the  vicinity  by  reason  thereof,  is  not  to  be  set  off,  wh3e  the 
adyantage  of  more  eonvenient  access  to  the  particular  lot  of  land  in 
question,  and  of  having  a  front  upon  a  more  desirable  avenue,  being 
direct  benefits  to  that  lot,  and  giving  it  increased  value  in  itself,  may 
be  set  off  against  damages.  The  distinction  is  between  that  which  is 
direct  and  is  special,  and  that  which  is  indirect  and  general.^  Under 
the  betterment  acts,  the  benefits  are  set  off  against  the  danuiges.  The 
assessment  of  the  damage  for  the  land  taken,  and  of  the  benefit  re- 
ceived by  those  in  the  vicinity  from  opening  the  street,  are  distinct 
proceedings  made  at  different  times.'  JS'o  notice  is,  however,  given  of 
the  assessment  for  benefits,  it  follows  the  taking  of  the  land. 

When  the  assessment  is  directed  to  be  made  on  lands  abutting  on 
a  street,  and  it  is  made  on  lands  which  do  not  abut  on  the  street,  if 
the  land  is  sold  under  proceedings  authorized  by  the  statute  as  to 
assessments,  it  conveys  no  title ;  the  proceedings  are  void,  and  the 
assessors  are  without  jurisdiction.* 

Lien. — The  statutes  on  this  subject  almost  universally  make  the 
assessment  a  lien  from  a  certain  period,  and  prescribe  the  mode  in 
which  it  shall  be  enforced.  If  a  Uen  is  given,  and  no  specific  mode 
of  enforcing  provided,  it  may  be  enforced  by  a  suit  in  equity  as  any 
other  lien.  The  fact  that  it  is  created  by  the  statute,  instead  of  by 
the  act  of  the  party,  does  not  affect  the  remedy.^  The  limitation  to- 
enforcing  such  a  lien  is  fixed  by  analogy  to  a  mortgage  or  judgment 
lien.  This  was  under  a  statute  which  declared  ^^that  there  should  be 
a  lien  as  if  mortgaged  to  the  corporation "  making  the  assessment. 
The  period  when  it  commences  is  fixed  by  the  statute,  as  in  Indiana, 
where  it  commences  from  the  time  the  estimate  is  made  forthe  work.^ 
The  questions  of  lien  rarely  affect  the  city.  It  being  a  lien  on  the 
land  created  by  statute,  it  follows  the  land  into  the  hands  of  the  pur- 
chaser, without  reference  to  the  question  of  notice,  and  is  a  burden 
imposed  on  the  land  itself.  In  some  States,  as  in  Pennsylvania,  it  is. 
provided  by  statute,  that  the  lien  shall  be  discharged  by  a  judicial 
sale  if  the  proceeds  are  sufficient  to  pay  the  lien.*  Such  questions 
chiefly  arise  between  grantor  and  grantee,  or  lessor  and  lessee.  A 
covenant  to  ^'  pay  all  taxes  and  assessments,  whether  in  the  nature  of 
a  tax  now  in  being  or  not,  which  may  be  payable  or  assessed  in  respect 
to  the  premises,  or  any  part  thereof,  during  said  term,"  includes  an 


1  Upham  V.  Worcester,  118  Maa&  97 ;  Allen  v.  Charlestown,  109  Mass.  248. 

'  Godbold  A  Myrick  v.  Chelsea,  111  Mass.  294;  Prince  v.  Boston,  111  Mass.  226. 

*  Hannewell  v,  Cbarlestowo,  106  Mass.  800. 

*  Mayor,  Ac.  of  New  York  v.  Colgate,  12  N.  Y,  140 ;  Mclnery  tf.  Reid,  28  Iowa,  410. 

*  Jones  V.  Schulmeyer,  89  Ind.  119.  *  Britton  r.  Philadelphia,  82  Penn.  St  887. 
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assessment  for  widening  a  street.^  It  is  not  a  material  drcumstance 
that  the  act  under  which  the  assessment  is  made  was  passed  after  the 
deed  of  lease,  if  the  language  of  the  eovcDant  in  the  deed  is  suffi- 
cientlj  broad  to  include  local  assessments.'  But  it  may  well  be 
doubted  if  the  language  in  the  case  of  Blaike  v.  Baker  was  sufficient. 
It  was,  "  pay  all  taxes  and  daties  levied  or  to  be  levied  thereon  dur- 
ing the  term."  The  only  word  to  indicate  an  intention  to  include 
anything  but  ordinary  taxes  is  the  word  ^^  duties,"  and  this  can  be  aa 
wdl  referred  to  one  kind  as  the  other.  It  is  a  question  of  importance 
in  this  class  of  caaes  to  determine  when  the  liability  to  assessment  ac- 
crues. In  ordinaiy  taxation  it  accrues  on  the  initial  day  of  assessment^ 
and  when  the  land  is  assessed  it  relates  back  to  the  initial  day,  and 
the  same  is  true  of  local  assessments.  A  street  was  opened  October, 
1869 ;  the  board  of  aldermen  determined  the  amount  to  be  assessed 
on  the  24th  of  December,  1870 ;  the  grantor  sold  in  January,  1870^ 
with  covenant  against  incumbrance.  It  was  held  that  the  liability  ac- 
crued at  the  opening  of  the  street  in  1869,  and  that  when  assessed 
subsequently  the  lien  related  back  to  that  time.* 

S^  of  Land  far  As^easmenta. — ^When  the  power  is  clearly  given 
to  sell  land  for  local  assessments,  then  it  may  be  exercised  in  the  same 
manner,  and  the  same  principles  apply,  as  in  the  sale  of  lands  for 
other  taxes.  Every  step  must  be  taken  in  strict  accordance  with  the 
provisions  of  the  statute  giving  such  authority.  But  it  is  to  be  kept 
in  mind  that  there  is  a  broad  distinction  between  taxes  and  local  as- 
sessments, although  both  are  exercises  of  the  taxing  power,  and  a  del- 
nation  of  authority  to  a  city  as  to  taxes  does  not  apply  to  local 
assessments,  unless  there  be  express  words  to  that  effect,  or  the  impli- 
cation be  one  that  necessarily  results  from  the  context  of  the  statute. 
The  charter  of  a  city  gave  it  authority  "  to  levy  and  collect  special 
taxes  for  the  improvement  of  streets  and  alleys,  on  adjacent  real  estate, 
in  such  manner  as  should  be  provided  for  by  ordinance."  Another 
part  of  the  charter  gave  it  authority  to  provide  for  the  sale  of  real 
estate  "  for  the  non-payment  of  any  taxes  due  thereon."  The  city 
provided  by  ordinance  that  land  should  be  sold  for  the  non-payment 
of  local  assessments  for  improving  its  streets.    It  was  held  that  no 


'  Codman  v,  JohDson,  104  Mass.  491 ;  Walker  v.  WbltemaD,  112  Mass.  187. 

*  Curtis  V.  Pearce,  116  Mass.  186;  Blake  v.  Baker,  116  Mass.  188. 

*  Blackie  v.  Hudson,  117  Mass.  181.  In  New  York  the  oootrary  doctrine  is  held,  that 
the  lien  does  not  attach  nntU  the  assessmeot  has  been  made  and  coofirmed.  Land  was 
sold  in  June,  1866,  and  the  deed  contained  a  covenant  that  it  .was  clear  of  all  taxes,  as- 
sessments and  other  incnmbrances.  An  assessment  was  made  and  confirmed  in  October 
of  the  same  year,  which  was  a  lien  on  the  land,  but  it  was  held  that  this  subsequent  as- 
sesement  did  not  constitute  a  breach  of  the  covenant.  Downfy  et  al.  v.  Major,  ae.  of  N. 
Y.  64  N.  Y.  186. 
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each  power  was  delegated ;  the  power  delegated  as  to  sale  being  for 
non-payment  of  general  taxes,  as  distinguished  from  local  assessments, 
as  to  the  latter  no  power  was  delegated.^  The  same  principle  has 
been  applied  in  numerous  cases,'  and  is  but  the  application  of  the 
principle  that  exemptions  from  taxes  do  not  apply  to  local  assess- 
ments." 

Contractor  may  Collect — ^It  is  often  provided  by  statute  that  the 
tax  bills  for  the  assessment  shall  be  delivered  to  the  contractor,  who 
is  authorized  to  collect  by  suit.^  In  Missouri,  the  city  engineer  is 
authorized  to  make  out  the  tax  bills,  and  such  bills  are  made  prima 
J^acie  evidence  that  the  work  and  material  charged  in  the  bill  have 
been  furnished,  and  of  the  liability  of  the  persons  named  as  owners 
of  such  property.'  Subsequently  the  statute  was  changed,  so  that  it 
was  oiAy  prima  foMs  as  to  work  and  materials,  but  not  as  to  liability. 
It  has  been  previously  held  in  this  State  that  the  acceptance  of  the 
work  by  the  corporation  made  a  primal  facie  case  against  the  lot 
owner.*  A  question  has  arisen  under  this  practice  as  to  the  authority 
of  the  city  engineer,  after  his  term  of  o£Sce  expires,  when  corrections 
are  required  to  be  made  in  these  bills.  In  matters  of  mere  form  he 
may  make  corrections,  and  it  is  proper  that  the  corrections  should  be 
made  by  the  person  in  office  at  the  time  the  assessment  was  made. 
Although  a  change  made  by  his  successor  does  not  vitiate  the  tax  bill, 
yet  as  the  statute  makes  it  prima  facie  evidence  against  the  pa/rty 
named  in  the  tax  hiU^  an  alteration  in  that  respect  will  deprive  it  of 
that  character.  The  lien  is  not  destroyed,  but  the  tax  bill  ceases  to 
be  prima  facie  evidence  of  the  things  enumerated  in  the  statute.^ 
The  issuance  of  these  tax  bills  before  the  work  is  completed  does  not 
affect  their  validity.  When  the  work  is  finished  a  short  time  there- 
after, as  two  weeks,  it  is  a  substantial  compliance,  with  the  statute.* 
Although  the  engineer  has  authority  to  insert  the  name  of  the  owner 


^  Paine  v.  Spratley,  6  Kansas,  525 ;  Leayenworth  «.  Laing,  6  Id.  274. 

'  Bleecker  tf.  Ballon,  8  Wend.  268 ;  Sharp  v.  Spier,  4  Hill,  76 ;  Mclner j  v.  Reid,  23 
Iowa,  410 ;  Merriam  v.  Moody's  Ex'rs,  25  Iowa,  163. 

*  Buffalo  City  Cemetery  v,  Bnfifalo,  46  N.  Y.  506 ;  Agricnltupal  Soc.  ».  Worcester,  116 
Mass.  181,  189;  Hale  v.  Kenosha,  29  Wise.  599;  Emery  v.  Gas  Company,  28  Cal.  345  ; 
Northern  Liberties  v.  St.  John's  Church,  13  Penn.  St.  104,  and  similar  cases  might  be 
cited  ad  libitum, 

*  Chambers  v.  Satterlee,  40  Cal.  497 ;  New  Orleans  v.  Wise,  20  La.  Ann.  500 ;  St. 
Louis  V.  De  None,  44  Mo.  136 ;  St.  Joseph  v.  Anthony,  80  Mo.  537. 

^  Sheehan  v.  Gleason,  46  Mo.  100  (act  of  1867);  St.  Lonis  v.  Clemens,  87  Mo.  44. 

<*  Risley  v,  St.  Louis,  84  Mo.  404 ;  30  Mo.  R87;  see  also  Municipality  v.  GuiUotte,  14 
La.  Ann.  297. 

^  Weber  v.  Schergens  et  al,  59  Mo.  889 ;  Stadler  v.  Roth,  59  Mo.  400. 

"  Kefferstein  v.  Enox,  56  Mo.  186 ;  59  Mo.  400. 

*  Kiley  v.  Craner,  51  Mo.  541 ;  59  Mo.  889. 
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in  the  tax  bill,  and  it  is  prima  facie  evidence,  the  true  owner  of  the 
land  is  not  bound  by  his  mistake,  if  he  makes  one ;  he  must  have  his 
day  in  court,  and  he  should  be  made  a  party  to  the  proceedings  to 
enforce  the  lien.* 

When  the  contractor  sues,  he  occupies  the  place  of  the  city,  and 
as  the  tax  was  not  a  subject  of  offiset  in  the  hands  of  the  city,  it  is 
not  in  the  hands  of  the  contractor,  and  any  defense  which  could  be 
made  to  a  suit  when  brought  by  the  city  may  be  made  when  brought 
by  the  contractor ; '  and  it  seems  that  in  such  suit  the  tax-payer  may 
insist  that  the  contract  for  the  improvement  shall  be  faithfully  ex- 
ecuted, and  may  show  that  he  has  been  injured  by  reason  of  the  in- 
ferior character  of  the  work  done.'  Where  the  ordinance  required 
the  "  city  engineer  to  give  thirty  days'  notice  that  proposals  would  be 
received  at  his  office  for  the  performance  of  the  work,"  the  contract 
was  awarded  during  the  period  of  publication.  In  a  suit  on  a  tax  bill 
by  the  contractor,  this  defect  was  considered  fatal.^  Sherwood,  J. : 
"  Where  extraordinary  powers  are  conferred  by  statutory  enactment, 
the  greatest  caution  should  attend  every  step  in  a  pathway  obviously 
unknown  to  the  common  law.  The  powers  conferred  by  the  ordinance 
were  of  this  character,  and  demand  the '  most  rigid  observance  and 
strict  performance  of  those  conditions  precedent  on  which  alone  their 
validity  depended.  The  ability  of  the  city  to  create  a  lien  on  the 
property  of  one  of  its  citizens,  in  the  manner  pointed  out  in  the  or- 
dinance, is  founded  not  in  any  absolute  or  pre-existent  right,  but  rests 
exclusively  in  an  adherence  to  the  method  prescribed  by  the  ordinance 
in  pursuance  of  the  authority  contained  in  the  charter." 

If  the  contractor  agrees  to  look  to  the  assessments  alone  for  his 
compensation,  as  a  general  rule  he  has  no  remedy  against  the  city  for 
the  work  done,  if  the  assessments  cannot  be  enforced.*  So  if  he  takes 
an  assignment  of  the  assessment  in  payment,  and  fails  to  collect  a  por- 
tion of  it,  the  city  is  not  liable  to  him  for  any  deficiency .•  But  it 
seems  that  if  there  is  no  express  contract,  and  the  city  had  no  power 
to  make  the  assessment,  the  city  would  be  liable.''    If  by  contract  he 


1  St.  Louis  V.  De  None,  44  Mo.  136. 

3  HimmelmaD  v.  Cofran,  f6  Cal.  41 1 ;  Neaaer  v.  Risdon,  86  CaL  289 ;  89  CaL  389.  In 
PennsylvaDia  he  is  allowed  to  file  a  lien.    Philadelphia  v.  Wistar,  86  Penn.  St  427. 

*  St  Louis  V.  Clemensi  86  Mo.  469 ;  Bond  v.  Newark,  19  N.  J.  £q.  876 ;  Lake  v.  Wil- 
liamsburg, 4  Denio,  623 ;  Creamer  v.  Bates,  49  Mo.  623. 

*  Kiley  v.  Oppenheimer,  66  Mo.  374 ;  Missouri  Bank  v.  Missouri,  46  Mo.  628 ;  s.  p. 
Brady  v.  Mayor,  Ac.  of  New  York,  20  N.  Y.  812.  In  this  case  a  bid  was  accepted  which 
was  not  in  compliance  with  the  statute. 

'  Chicago  V.  People,  48  111.  416;  Whalen  v.  La  Crosse.  16  Wise.  271 ;  Finney  v.  Osh- 
kosh,  18  Wise.  209;  New  Albany  v,  Sweeney,  13  Ind.  246.  See  also  Ruppert  v.  Balti- 
more, 28  Md.  184. 

*  Creighton  v.  Toledo,  18  Ohio,  N.  S.  447.  ^  Maher  v,  Chicago,  88  111.  266. 
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is  to  be  paid  out  of  a  Bpecial  fund,  he  cannot  maintain  an  action 
againgt  the  city ;  he  must  rely  npon  the  f  und,  nnlese  the  f  and  is  lost 
by  the  neglect  of  the  city,^  Bnt  where  he  is  to  look  to  a  special 
fund,  or  where  he  is  to  take  the  assessments  in  payment,  the  city 
must  act  in  good  faith.  If  he  loses  his  remedy  against  the  lot  owners 
by  the  neglect  of  the  authorities  of  the  dty,*  or  the  city  collects  the 
assessment  and  fails  to  pay  it  over,  or  misappropriates  it,  the  city  is 
liable  ;•  and  where  the  city  exempts  part  of  the  property  liable  to 
assessment,  it  is  bound  for  the  deficiency,^  or  if  it  agrees  to  collect 
the  assessment,  and  fails  to  do  so,  it  makes  itself  liable.*  Where  the 
contractor  agrees  to*  look  to  the  assessment,  and  it  proves  ineffectual, 
because  at  the  sale  of  the  lots  no  bidders  were  present,  and  they  were 
knocked  down  to  the  city  in  accordanoe  with  a  provision  of  the  char- 
ter, the  city  is  not  liable.*  In  Sjtnsas,  the  city  is  liable,  unless  it  levies 
the  tax,  and  takes  proper  steps  to  enforce  it.''  But  where  the  charter 
provided  that  the  contracts  for  improvements  of  the  streets  should 
contain  a  stipulation  that  the  city  should  in  no  event  be  liable  for  the 
expense  of  construction,  the  city  was  considered  not  liable,  although 
there  was  a  failure  to  insert  such  stipulation  in  the  contract,  and  the 
assessment  was  void,  because  a  majority  of  the  lot  owners  had  not 
petitioned.*  When  the  city  guarantees  the  payment  of  the  assess- 
ments, it  is  undoubtedly  liable.* 

§151.  Opemmg  Streets  —  Sidewalks  —  Sewers  —  Levees  and 
Drains — Water  Pipes,  dsc. — The  foregoing  part  of  this  chapter 
treats  of  local  assessments,  not  only  for  the  paving  of  streets,  but  for 
all  the  purposes  named  in  this  section ;  but  it  remains  to  treat  of 
some  few  questions  affecting  these  subjects  in  particular. 

Opening  Streets. — The  taking  of  private  property  for  a  street,  or 
any  other  purpose  of  a  public  nature,  is  under  the  power  of  eminent 
domain.  The  condition  on  which  it  can  be  taken  is  that  a  just  com- 
pensation shall  be  paid  the  owner,  and  according  to  the  doctrine  on 
that  subject  it  should  be  a  payment  in  money ;  nothing  else  would 
meet  the  idea  of  just  compensation.  But  by  a  system  of  reasoning 
similar  to  that  which  justifies  local  assessments  for  the  improvement 


'Goodrich  V.  Detroit,  12  Mich.  219;   Second  Nat  Bank  v.  Lansing,  25  Mich.  207; 
Hunt  w.  Utica,  18  N.  Y.  442. 

^  Kearney  v.  Covington,  1  Mete.  (Ey.)  889 ;  Newcomb  v.  Police  Jary,  4  Rob.  (La.)  238. 

^  Lucas  V.  San  Francisco,  7  Cal.  468 ;  Chaffee  v.  Granger,  6  Mich.  61 ;  Lansing  v.  Van 
Gorder,  24  Mich.  466. 

*  Chicago  V.  People,  66  111.  827.  ^  Morgan  v.  Dnbnqne,  28  Iowa,  576. 

*  Loyell  V.  St.  Paul,  10  Minn.  290.  "^  Leavenworth  v.  Mills,  6  Kansas,  288. 
"  Leavenworth  v.  Kanlcin,  2  Kansas,  867. 

*  City  of  Memphis  v.  Brown,  20  Wall.  810,  811,  opinion  of  Hunt  J. 
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of  a  street,  the  man  whose  land  is  taken  against  his  consent  is  paid 
very  often  in  the  enhanced  valne  which  is  supposed  to  be  given  to  his 
land  adjacent  to  the  street  which  has  been  opened.  Bj  the  same  pro- 
ceeding in  which  his  land  is  taken,  and  its  ^ne  assessed,  the  benefits 
are  also  assessed,  and  one  is  deducted  from  the  other.  If  the  benefit 
equals  the  value  of  the  land,  he  takes  nothing  for  his  land ;  ^  if  the 
benefits  exceed  the  value  of  the  land  taken,  he  is  made  to  paj  the 
excess,'  and  thus  his  land  is  taken  against  his  consent,  and  just  com- 
pensation is  mcuie  him.  In  Ohio,  where  the  Constitution  provides 
that  ^^  owners  of  land  taken  shall  have  full  compensation,  without  de- 
duction of  benefits,"  jet  the  citizen  whose  land  is  taken  may  be  as- 
sessed for  the  benefits  supposed  to  be  received  hj  him  in  the  increased 
value  of  his  lands  not  taken.*  Even  where  the  owners  of  land  dedi* 
cate  it  for  a  street,  they  may  be  assessed  for  the  grading  and  improve- 
ment of  the  street.^  In  most  of  the  States,  the  commissioners,  in 
estimating  the  damage  for  the  land  taken,  consider  not  only  the  actual 
value  of  the  land  taken,  but  the  consequent  injury  to  the  residue  of 
the  land  not  taken. 

When  the  land  has  been  condemned  and  the  assessment  of  dam- 
ages made,  what  are  the  rights  of  the  public  and  the  owner  t  When 
the  report  of  the  commissioners  is  confirmed,  the  city  becomes  en- 
titled to  the  land,  and  the  owner  is  entitled  to  the  damages,  upon 
payment  of  which  title  to  the  land  vests  in  the  city."  If  the  owner 
is  entitled  to  prepayment  of  his  damages,  his  acquiescence  in  the 
entry  of  the  city  is  no.waiver  of  that  right.*  By  statute  in  Pennsyl- 
vania, it  is  provided  that  the  city  may  enter  on  giving  security  to  pay 
the  damages,  otherwise  it  must  pay  before  commencing  to  open  the 
street.''  And  in  similar  manner  it  provided  by  statute  that  the  city 
may  suspend  the  opening  for  fifteen  months  after  confirmation  of  the 
report,  x>ft7u^  the  owners  of  the  premises  for  the  use  and  occupation 
of  the  land  for  that  period.® 


1  Nichols  V.  Bridgeport,  28  Gono.  189 ;  McMaaters  v.  Commonwealth,  8  Watts,  292 : 
PHtsbarg  v.  Scott.  1  PeDn.  St  809 ;  Alexander  v.  Baltimore,  5  Gill.  888 ;  Power^s  Appeal, 
29  Mich.  504;  Hammett  v.  Philadelphia,  65  Penn.  St  180;  contra,  Suttoo's  Heirs  v. 
LonisTlUe,  5  Dana,  28. 

*  Trinity  GoUege  v,  Hartford,  82  Conn.  462 ;  Holton  v.  Milwaukee,  81  Wise.  27. 
»  Cleaveland  v,  Wick,  18  Ohio,  N.  S.  808. 

*  SUte  V.  Dean,  28  N.  J.  Law,  885 ;  see  also  Wray  v.  Pittsbarg,  46  Pena.  St  365 ;  La 
Fayette  v.  Fowler,  84  Ind.  140. 

*  La  Fayette  v.  ecboltz,  44  Ind.  91 ;  Brooklyn  Park  Com'rs  v.  Armstrong,  45  N.  Y. 
234.  But  where  a  map  of  the  land  to  be  taken  is  required  to  be  made  and  filed,  and  no 
map  is  filed,  title  does  not  vest  under  prooeedmn  to  condemn  lands.  Rider  v.  Stryker, 
68  N.  Y.  136. 

*  Mayor,  Ac.  of  Jersey  City  v.  Pitspatrick,  86  N.  J.  Law,  120. 

^  WisUr  V.  Philadelphia,  71  Penn.  St  44.  *  Detmold  v.  Drake,  46  N.  Y.  818. 
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Sidewalks. — There  is  some  conflict  of  authority  as  to  whether  the 
duty  of  making  and  keeping  in  repair  the  sidewalks  is  exercised  under 
the  police  power  or  under  the  taxing  power.  There  is  a  class  of  case& 
which  hold  that  the  owner  of  a  lot  has  such  a  direct  and  immediate 
interest  in  the  sidewalk,  over  that  of  other  citizens  in  the  community, 
that  this  duty  may  be  imposed  on  him.  It  is  likened  to  ordinances 
requiring  the  owners  of  lots  to  remove  the  snow  from  the  sidewalk  in 
front  of  their  premises  within  a  certain  period.^  As  a  general  rule  it 
is  believed  that  in  such  cases,  the  duty  consists  either  in  keeping  the 
walk  in  repair,  or  in  constructing  a  footway  of  plank,  or  some  similar 
material  not  very  expensive,  and  not  in  constructing  permanent  and 
expensive  pavements.  The  latter  are  almost  universally  paid  for  by 
a  tax  on  those  benefited  or  supposed  to  be  benefited,  and  are  made  at 
the  same  time  that  the  other  part  of  the  street  is  improved,  an4  as  a 
part  of  the  same  improvement,  no  distinction  being  made  between 
the  sidewalk  and  that  part  used  for  vehicles.^  When  the  expense  is 
regarded  as  a  tax,  and  not  as  a  duty  prescribed  under  the  police  power, 
if  only  the  sidewalk  is  improved,  the  mode  is  very  generally  the  same 
in  each  case.  An  ordinance  is  passed  in  pursuance  of  authority  con- 
ferred, requiring  the  owners  of  lots  to  construct  the  sidewalk  or  make 
the  repair  of  it,  within  a  certain  time,  or  in  default  the  city  will  make 
the  improvement  and  collect  the  expense  from  the  owner  of  the  lot.* 
The  mode  of  collecting  is  usually  pointed  out,  but  if  none  be  pointed 
out  the  city  would  be  entitled  to  sustain  an  action  of  debt  for  the  ex- 
pense incurred  for  the  benefit  of  the  owner. .  In  New  Jersey  the 
courts  lean  to  the  doctrine  that  sidewalks  are  improved  under  the 
police  power,  for  while  they  hold  as  to  local  assessments  generally, 
that  they  must  be  imposed  according  to  actual  benefit,  they  allow  the 
whole  expense  of  a  sidewalk  to  be  imposed  on  the  lot  in  front  of 
which  it  is  made,  without  reference  to  actual  benefit.*  The  authority 
given  a  city  to  require  owners  to  construct  sidewalks,  does  not  justify 
a  tax  to  improve  the  middle  of  the  street,*  and  so  strictly  is  such  au- 
thority construed,  that  the  building  of  a  railing  on  the  inner  side  of 


'  Lowell  w.Hadley,  8  Mete  180;  Godard's  Petition,  16  Pick.,  604;  Franklin  v, 
Mayberry,  6  Humpb.  868;  Washington  v.  Nashyille,  1  Swan,  177  ;  2  Swan,  864 ;  State 
V.  City  Council  of  Charleston,  12  Rich.  702,  sewers,  drains  and  sidewalks  under  police 
power. 

*  Ottawa  V.  Spencer,  40  lU.  211,  217 ;  CLeary  v.  Sloo,  7  La.  Ann.  25.  Most  of  the 
cases  cited  on  local  assessments,  include  both  sidewalk  and  cartway. 

3  Bosall  V.  Lebanon,  19  Ohio,  418;  Greensburg  v.  Toung,  68  Peno.  St.  280;  Pazsea 
V.  Sweet,  18  N.  J.  Law,  196 ;  Hydes  v.  Joyes,  4  Bush,  464. 

*  Van  Tassel  v.  Jersey  City,  14  Am.  Law  Reg.  258. 

*  Wright  V.  Briggs,  2  Hill  (N.  Y.)  77. 
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the  sidew&lk  i&  not  indaded,  it  being  restricted  entirely  to  the  foot* 

way.^ 

Sewers, — ^Where  there  is  no  express  power  to  construct  sewers  and 

assess  the  expense,  they  hare  been  justified  under  the  power  to  make 
regulations  for  the  preservation  of  the  public  health  ;  ^  and  in  like 
manner  they  are  considered  as  included  in  the  grant  of  power  to  a 
municipal  corporation  to  repair  and  keep  in  order  its  streets,  as  one 
of  the  incidents  of  that  power.'  The  power  is  usually  granted  in  ex- 
press terms,  and  the  expense  of  the  construction  is  apportioned  just 
as  other  local  assessments,  according  to  benefit,  on  abutters,  or  in  such 
other  mode  as  may  be  adopted  in  the  particular  State.  In  Massachu- 
setts, since  the  decision  in  Boston  v.  Shaw,  the  construction  of  sewers 
and  the  apportionment  of  the  expense  is  regulated  by  statute  accord- 
ing to  the  principle  of  benefit.  Under  this  statute  an  apportionment 
according  to  the  value  of  the  land  draining  into  the  sewer,  is  regarded 
as  the  proper  mode,  and  an  apportionment  according  to  the  vali^  of' 
the  land  and  buildings  was  declared  unreasonable  and  void.^  The 
assessment  is  regarded  as  being  made  under  the  taxing  power,  and 
not  under  the  police  power. 

A  citizen  owned  land  on  Elm  street,  which  was  drained  by  a  pri- 
vate drain  entering  the  sewer  on  Elm  street,  and  being  discharged 
through  the  sewers  on  Front  and  Main  streets  into  Mill  Brook.  Be- 
fore the  improvement  of  Mill  Brook  as  a  sewer,  the  sewers  on  Front 
and  Main  streets  were  often  choked  up,  and  the  cellars  on  those  streets 
flooded,  but  the  improvement  of  Mill  Brook  remedied  this  evil.  Tlie 
court  refused  to  charge  as  a  matter  of  law,  that  the  owner  of  land  on 
Elm  street  was  not  benefited  by  the  improvement  of  Mill  Brook.  On 
the  hearing  of  a  petition  to  revise  the  assessment  by  a  jury,  as  pro- 
vided in  that  State,  the  court  say  that  the  benefit  in  such  cases  is  not 
like  that  under  the  betterment  laws,  where  the  exact  d^ree  of  benefit 
conferred  upon  each  particular  estate  is  determined,  but  that  it  is 
more  analogous  to  the  case  of  ordinary  taxes,  in  which  all  estates  be- 
longing to  the  class  liable  to  assessment,  are  to  be  assessed  in  propor- 
tion to  their  just  value.^  In  another  case  it  is  said  that  the  benefits 
should  be  proportioned  to  the  value  and  extent  of  the  land  and  the 
increased  facility  afforded  to  it  for  drainage.     The  fact  that  the  land 


1  Williams  v.  Brace,  6  Conn.  190.  '  Boston  v.  Shaw,  1  Mete.  120. 

'  Stroud  V.  PennsylTania,  61  Peon.  St.  255  ;  PhUadelphia  v.  Tryon,  86  Penn.  St.  40 ; 
State  V,  Jersey  City,  1  Yroom,  148 ;  State  v.  Jersey  City,  6  Dnteb.  441 ;  St.  Louis  v. 
Oeters,  86  Mo.  466. 

*  Bntler  v.  Worcester,  118  Mass.  168;  Wrieht  v,  Boston,  9  Cash.  283  ;  Downer  v. 
Boston,  7  Cush.  277 ;  Patton  v.  Springfield,  99  Mass.  627. 

^  Workman  v,  Worcester,  113  Mass.  168. 
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IB  released  from  the  servitvde  of  an  clddram^  is  not  to  be  considered.^ 
Land  assessed  for  an  old  sewer  may  be  again  assessed  for  a  new  one, 
if  benefited  thereby.'  The  fact  lliat  the  sewer  is  oonstmcted  bo  as 
not  only  to  carry  off  the  sewage  from  the  streets  and  honses,  bat  also 
to  divert  the  waters  of  a  brook,  does  not  affect  the  validity  of  the 
assessment  for  its  constmction  as  a  sewer,'  nor  does  the  fact  that  it  is 
constructed  larger  than  is  actually  necessary  for  present  use,  affect 
such  an  assessment.^  Where  the  assessment  for  a  sewer  was  to  be  on 
the  property  benefited,  a  sewer  was  made  larger  than  was  necessary  to 
drain  the  lands  on  that  street,  in  order  to  receive  the  waters  of  a  sur- 
face brook,  which  was  becoming  offensive  because  of  the  drainage  of 
an  extensive  neighborhood.  It  was  claimed  that  the  land  in  the 
neighborhood  of  the  brook  should  be  also  assessed,  but  it  appearing 
that  the  lands  on  the  street  where  tiie  SQwer  was  constructed,  were 
benefited  to  an  extent  equal  to  the  cost  of  the  sewer,  the  assessment 
was  confirmed."  A  city  having  authority  to  construct  sewers  may 
cause  them  to  empty  into  tide-water,  but  it  has  no  right  to  discharge 
mud  and  filth  through  such  sewer  in  such  quantities  as  to  create  a 
nuisance.' 

Levee  and  Drams, — The  construction  of  levees  to  prevent  the 
overflow  of  large  bodies  of  land,  or  to  reclaim  such  land  and  make  it 
valuable  for  agricultural  purposes,  is  regarded  in  many  of  the  States 
as  a  proper  subject  of  governmental  action,  without  reference  to  the 
question  of  public  health,  and  the  expense  of  such  construction  is 
defrayed  by  taxation,  which  may  be  laid  in  the  discretion  of  the  legis- 
lature, upon  the  lands  or  persons  supposed  to  be  benefited.^  In  these 
States  the  reclamation  of  the  lands,  or  their  preservation  in  a  condi- 
tion to  be  useful,  is  considered  a  public  purpose,  so  as  to  justify  the 
levy  of  the  tax,  and  the  special  benefit  to  the  owners  of  lands  in  the 
district  protected  by  the  levee,  authorizes  the  mode  of  taxation  by 
local  assessment.  The  location  of  large  and  valuable  tracts  of  land, 
and  tiie  necessity  for  their  improvement  have  no  doubt  had  much 
infiuence,  and  a  very  proper  one  too,  in  causing  the  courts  of  these 
States  to  reach  this  conclusion. 


1  French  v.  City  of  Lowell,  117  Maes.  868. 

*  SUte  V.  Jersey  City,  29  N.  J.  Law,  441. 

'  Bennett  v.  New  Bedford,  110  Mass.  488.  ^  Gone  v,  Hartford,  28  Conn.  868. 

*  Hnngerford  v,  Hartford,  89  Conn.  279. 

*  Haskell  v.  New  Bedford,  108  Mass.  208. 

^  Daily  «.  Swope,  47  Miss.;  Alcorn  v.  Hamer,  88  Id.  662;  WUliams  v.  Cammaclr, 
27  Id.  209;  Egyptian  Leyee  Co.  9.  Hardin  Co.  27  Mo.  495;  McGhee  v.  Mathis,  21  Ark. 
40;  Richardson  v.  Marks,  16  La.  Ann.  429  ;  Crowley  v.  Croenley,  2  Ln.  Ann.  829;  see 
New  Orleans  «.  Draining  Co.  1 1  La.  Ann.  888,  power  delegated  to  a  prirate  corporation, 
on  the  ground  of  promoting  the  health  of  the  city.  Contra,  City  of  Pniladelphia  v.  Boott, 
2  Weekly  Notes  of  Cases,  714;  s.  0.  14  Alb.  Law  Jour.  289. 
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In  other  States,  while  it  is  admitted  that  lands  may  be  drained, 
and  the  expense  paid  by  a  system  of  taxation  on  the  owners  of  the 
land  benefited,  if  there  be  a  question  of  health  inyolved,  so  as  to 
make  the  purpose  a  public  one,  yet  they  do  not  admit  that  a  tax  can 
be  levied  where  the  object  is  merely  to  render  the  lands  more  pro- 
ductive as  farms.^  When  the  trustees  of  the  township  determine 
that  the  public  health,  convenience  and  welfare  will  be  promoted  by 
the  drainage  of  a  particular  district,  then  it  may  be  drained  and  a  tax 
levied.'  In  Indiana,  wet  and  swampy  lands  are  allowed  to  be  drained 
by  the  consent  of  the  owners.  Articles  of  association  are  filed  by 
those  consenting,  application  is  made  to  the  court  to  appoint  apprais- 
ers, a  survey  is  made  and  estimates  iiied.  If  the  expense  exceeds  the 
value  of  the  lands,  the  proceeding  ends ;  if  not,  the  expense  is  as- 
sessed according  to  benefits  conferred.  A  majority  of  the  association 
has  power  to  manage  the  affairs  of  the  association,  in  effecting  the 
drainage  after  the  tax  is  assessed.'  In  proceedings  under  these  drain- 
age acts,  all  the  requirements  of  the  statute  must  be  strictly  complied 
with,  just  as  in  other  local  assessments  which  are  made  against  the 
consent  of  the  owners. 

In  New  Jersey,  if  the  legislature  determines  that  it  is  for  the 
public  good  that  a  large  tract  of  swampy  or  marsh  land  should  be 
drained,  that  is  conclusive  as  to  the  public  purpose,  and  it  may  be  ac- 
complished by  means  of  assessment  according  to  benefits,  under  the 
taxing  power ;  ^  but  it  seems  that  drainage  laws  without  reference 
to  the  public  good,  merely  for  the  benefit  of  the  proprietors,  are 
classed  under  the  police  power,  and  regarded  as  similar  to  regulations 
of  party  fences  and  party  walls. 

In  California,  the  draining  of  land  may  be  accomplished  by  means 
of  local  assessments,  the  reclamation  of  large  tracts  of  wet  and  swampy 
lands  being  considered  a  proper  object  to  be  accomplished  by  means 
of  taxation,  and  one  that  in  view  of  the  great  benefit  to  the  public,  in 
the  promotion  of  health  and  advancement  of  the  public  good,  should 
be  considered  a  public  purpose.  The  mode  adopted  is  by  local  assess- 
ments.' 


1  Anderaon  v.  Kerns  Dndniag  Ou.  14  Ind.  199 ;  Reeres  v.  Treasarer  of  Wood  Co.  8 
Ohio,  N.  S.  838. 

*  Sessions  v.  Cronklinton,  20  Ohio,  N.  S.  849. 

*  0*ReiIly  v.  Kankakee  Valley  Draining;  Co.  82  Ind.  169;   Jordan  Assoc.  «.  Wagoner, 
88  Ind.  60,  268;  Ethistin  v.  Bresenback,  89  Ind.  862. 

*  Tid&-water  Co.  v.  Costar,  8  C.  £.  Green,  618 ;  State  v.  Newark,  21 N.  J.  Law.  188, 194. 

"  Hri^r  V.  Superris  ts  of  Yolo,  47  Cal.  222.     The  authority  must  be  strictly  pursued. 
People  9.  Hagar,  49  CaL  229. 
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In  New  York,  drainage  acts,  where  commifisionerB  are  appointed 
to  execute  the  work  and  assess  the  damages,  are  considered  valid ;  but 
the  land  taken  for  the  drain  is  taken  nnder  the  power  of  eminent  do- 
main, and  unless  the  owner  grants  the  land  for  a  consideration,  there 
must  be  a  condemnation  and  appraisal  thereof;  the  land  cannot  be 
taken  for  such  a  purpose  without  compensation.^  In  these  cases  the 
parties  whose  land  was  improved  do  not  seem  to  have  objected,  it  was 
only  the  person  whose  land  was  taken. 

In  Michigan,  where  drainage  is  allowed  under  certain  statutory 
regulations,  die  collection  of  a  tax  under  the  acts  was  restrained,  be- 
cause of  the  uncertainty  and  inequality  of  the  assessment  made.  The 
legislature  passed  an  act  that  all  orders  drawn  on  account  of  the 
ditches  constructed  under  tiiese  acts,  should  be  treated  as  drawn  on 
the  general  drainage  fund  of  the  county ;  that  the  board  of  super- 
visors ascertain  the  expense  of  these  ditches  and  apportion  it  among 
the  townships  of  Saginaw  county,  fifty  per  cent,  of  the  orders  to  be 
paid  on  return  of  the  tax  roll  of  1871,  and  the  balance  in  the  same 
manner  in  1872.  The  act  was  declared  void,  it  being  considered  as 
an  attempt  to  reverse  the  decisions  of  the  courts.  The  legislature  has 
no  power  to  set  aside  a  judgment  or  decree.  Regarding  it  as  impos- 
ing a  tax,  the  court  say  :  "  It  is  not  in  the  province  of  mere  legislative 
discretion  to  impose  pecuniary  burdens  upon  the  people.  The  power 
to  tax  is  indeed  plenary ;  but  taxation  implies  public  interests,  and  in 
cases  like  those  now  in  question,  it  also  implies  proceedings  in  paisy 
in  some  of  which  the  tax-payers  have  a  right  to  take  part  and  be 
heard." » 

Water  Pipes. — The  expense  of  constructing  aqueducts  and  laying 
water  pipes  may  be  raised  by  an  assessment  on  the  real  estate  along 
the  line  of  the  streets.^  In  the  case  of  Allentown  v.  Henry,  a  water 
company  was  authorized  to  furnish  the  city  with  water,  and  lay  rea- 
sonable assessments  on  dwellings  in  the  city.  The  works  were  con- 
structed by  the  company,  bought  by  the  city,  and  the  powers  granted 
to  the  company  vested  in  the  city.  The  power  to  make  assessments 
was  declared  valid,  as  the  value  of  the  dwellings  was  enhanced  by  the 
water  supply.  Where  a  city  was  empowered  to  construct  water 
works,  and  issue  bonds  in  payment  thereof,  and  the  council  was  au- 
thorized "to  establish  water  rates  to  be  paid  for  the  use  of  water,  so 
as  to  provide  annually,  if  practicable,  from  the  net  income  and  re- 


»  People  V,  Nearing,  27  K.  Y.  806  ;  People  v.  Haines,  49  N.  Y.  687. 

•  People  V.  Snpervisora  of  Saginaw,  26  Mich.  22,  29. 

»  Allen  V.  Drew,  44  Vt.  174 ;  Northern  Liberties  v,  Swain,  18  Penn.  St.  1  IS ;  Northern 
Liberties  v.  St.  John's  Church,  lb.  104 ;  Allentown  v.  Henry,  78  Penn.  St.  404. 
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ceipts  therefor,  for  the  payment  of  interest  and  not  less  than  one  per 
cent,  of  the  principal."  The  council  established  nominal  rates,  and  it 
was  held,  that  they  could  not  be  compelled  by  information  in  the  na- 
ture of  qiio  warranto^  to  perform  this  duty  of  imposing  the  rates.* 
None  of  these  cases  touch  the  question  whether  the  expense  of  con- 
structing water  works  can  be  placed  wholly  on  the  land,  or  land  and 
buildings,  along  the  line  of  the  water  pipes,  according  to  benetit*^ 
value,  or  other  mode. 

Turnpilces. — ^In  two  of  the  States,  the  principle  of  local  assess- 
ments has  been  applied  to  the  construction  of  turnpikes  through  an 
agricultural  district,  the  assessment  being  made  on  all  lands  within  a 
specified  distance  of  the  road.'  But  in  Pennsylvania  it  is  held  that 
the  system  of  local  assesments  cannot  be  applied  to  agricultural  dis* 
tricts,  but  can  only  be  used  in  cities  compactly  built,  where  the  benefit* 
from  the  improvements  can  be  seen  and  traced.'  The  Pennsylvania 
courts  stand  alone  on  another  question,  whether  the  power  to  pave  ia 
a  continuing  one.  They  claim  that  when  a  street  is  once  paved  by 
means  of  local  assessments,  if  it  needs  repair  or  improvement  after- 
wards, the  expense  should  be  defrayed  by  general  taxation*  The 
benefit  from  the  repair,  it  is  claimed,  is  one  that  cannot  be  traced  in 
its  effects  on  the  adjoining  lots.  This  is  the  tenor  of  the  decision, 
although  much  stress  was  laid  upon  the  particular  statute  which  de- 
clared that  the  improvement  was  a  public  one.^  In  other  States  the 
power  is  considered  a  continuing  one.' 

Pa/rks. — The  Missouri  legislature  incorporated  a  district  outside 
of  the  city  of  St.  Louis,  to  establish  Forest  Park.  Commissioners 
were  appointed  with  exclusive  management  and  control,  who  did  not 
reside  in  the  district.  It  was  to  be  supported  by  a  tax  on  the  lands 
in  the  district,  but  no  consent  was  to  be  obtained  of  those  residing  in 
the  district.  The  act  declared  that  it  was  for  a  municipal  purpose  of 
great  importance  to  the  city  of  St.  Louis,  conducive  alike  to  the  dig- 
nity and  character  of  the  city,  and  the  recreation,  health  and  enjoy- 
ment of  its  inhabitants.  This  act  was  declared  to  be  void,  as  author- 
izing  a  local  tax  for  a  purpose  of  a  general  public  character.  The 
court  was  of  opinion  that  the  doctrine  of  taxation  by  benefits  did  not 


1  Attoroey  General  v.  City  of  Salem,  103  Moss.  138. 

'  Goodrich  v.  Tarnplke  Co.  26  Ind.  119 ;  MalchoB  v.  Highlands,  4  Bash,  647. 

3  Washiogton  Avenue,  69  Penn.  St.  852.  ^ 

^  Hammett  v.  Philadelphia,  65  Penn.  St.  146. 

*  McCormick  v.  Patchin,  53  Mo.  33 ;  Mnnicipality  v.  Dunn,  10  La.  Ann.  67 ;  Gurner 
V.  Chicago,  40  111.  166  ;  La  Fayette  v.  Fowler,  84  Ind.  140;  State  v.  Jersey  aty,  84  N,  J. 
Law,  277 ;  WiUiama  v.  Detroit,  2  Mich.  660. 
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apply  to  the  establishment  of  parks,  as  it  did  to  the  improvement  of 
streets.  Another  reason  for  declaring  the  act  void  was,  that  it  was  in 
conflict  with  the  Constitution,  which  prohibits  the  formation  of  cor- 
porations bj  special  act,  except  for  municipal  purposes.  The  purpose 
of  this  corporation  was  not  municipal ;  to  be  such  a  corporation  it  must 
exercise  some  of  the  functions  of  government,  local  or  general,  such 
as  are  usually  exercised  by  the  subdivisions  of  the  State.* 


1  State  v.  Leffingwell,  64  Mo.  458. 


OHAPTEE  XXIII. 

FEDERAL  TAXATION— CUSTOMS. 

§  152.  The  Source  and  Limits  of  Federal  Taxation. — Is  the 
Bource  inherent  in  the  legislative  department  of  the  government,  and 
the  Constitution  a  mere  limit  on  the  power  of  taxation,  as  in  the  case 
of  States  ?  It  wonld  seem  to  be  clear  that  it  is  not.  In  a  State,  the 
legislature  is  the  direct  representative  of  the  people,  the  source  of  all 
power ;  it  is  one  of  the  co-ordinate  branches  of  government  in  which 
resides  the  sovereign  powers  of  the  State.  The  legislature  has  all 
legislative  power.  The  Constitution  limits  the  power ;  it  does  not 
ffrant  the  power  to  legislate.  Taxation  is  but  one  of  the  aspects  of 
the  exercise  of  legislative  power.  But  in  a  federal  government, 
created  by  sovereign  States,  not  by  the  people  directly,  the  powers  of 
such  a  government  are  the  result  of  compact  or  agreement ;  it  has 
no  inherent  powers;  it  had  no  existence  before  the  compact.  All 
the  powers  of  such  a  government  are  delegated ;  they  originate  in 
grants.  The  Constitution  is  that  grant  or  delegation  of  power,  and 
the  power  of  taxation  is  one  of  those  powers,  whose  source  is  found 
in  the  Constitution.     That  instrument  provides : 

"  The  Congress  shall  have  power,  to  lay  and  collect  taxes,  duties, 
imposts  and  excises,  to  pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  United  States ;  but  all  duties,  im- 
posts and  excises  shall  be  uniform  throughout  the  United  States."  ^ 

^^  Representatives  and  direct  taxes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this  Union,  according  to 
their  respective  numbers."  * 

^^  Ko  capitation,  or  other  direct  tax  shall  be  laid,  unless  in  pro- 
portion to  the  census  or  enumeration  herein  before  directed  to  be 
taken.* 

*'No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
State."  * 

"  No  preference  shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  State  over  those  of  another;  nor  shall 


'  Const  art.  1,  §  8,  par.  1.  '  Const,  art.  1,  §  2,  par.  8. 

»  Const,  art  1,  §  9,  par.  4.  *  Const  art.  1,  g  9,  par.  6. 
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vessels  bound  to  or  from  one  State  be  obliged  to.  enter,  clear  or  pay 
duties  in  another."  ^ 

The  confederation  of  States,  which  immediately  preceded  the 
present  federal  government,  did  not  possess  the  power  to  tax  the  per- 
sons or  property  of  the  citizens  of  the  respective  States  composing 
that  confederation.  For  such  sums  as  were  needed  it  made  requisi- 
tions upon  the  States,  who  exercised  this  important  function  which 
they  had  not  granted  to  the  confederation.  It  was  the  want  of  this 
vital  power  which  made  that  government  ineflScient,  and  was  one  of 
the  controlling  influences  that  brought  about  the  formation  of  the 
present  government.  That  defect  is  now  remedied,  and  the  present 
government  has  a  vast  taxing  power;  but  still  we  must  remember 
that  it  lies  in  grant,  and  to  that  grant  we  must  look  for  the  power 
and  all  its  express  limitations. 

"  The  national  government,  though  supreme  within*  its  own  sphere, 
is  one  of  limited  jurisdiction  and  specific  functions.  It  has  no  facul- 
ties but  such  as  the  Constitution  has  given  it,  either  expressly  or  in- 
cidentally by  necessary  intendment.  Whenever  any  act  done  under 
its  authority  is  challenged,  the  proper  sanction  must  be  found  in  its 
charter,  or  the  act  is  ultra  vires  and  void." ' 

Direct  Taxes, — The  kinds  of  taxation  authorized  are  both  direct 
and  indirect.  The  construction  given  to  the  expression  "  direct  taxes," 
is  that  it  includes  only  a  tax  on  land  and  a  poll  tax,  and  this  is  in 
accord  with  the  views  of  writers  upon  political  economy.'  The  first 
case  which  arose  under  the  Constitution  was  that  of  a  tax  on  carriages, 
which  was  considered  a  tax  on  the  expense  of  living,  and  not  a  direct 
tax ;  the  second  was  a  tax  on  income,  which  was  also  classed  as  an  in- 
direct tax. 

The  rule  prescribed  by  the  Constitution  for  the  imposition  of 
direct  taxes  is  that  they  shall  be  according  to  the  population  of  the 
respective  States,  as  ascertained  by  the  census  previously  taken.  This 
tax  may  be  imposed  not  only  in  the  States  but  in  the  territories  and 
in  the  District  of  Columbia.*  When  the  United  States  imposes  a  tax 
on  land,  the  same  principles  apply  to  its  collection,  by  the  sale  of  land 
or  otherwise  as  obtain  in  the  case  of  State  taxation.  All  the  pro- 
visions of  the  act  of  Congress  on  the  subject  must  be  strictly  com- 
plied with,  and  the  deed  of  the  marshal  like  that  of  a  sheriff,  is  not 


*  Const,  art.  1.  §  9,  par.  6. 

'  Swayne,  J.,  in  Pacific  Ina.  Co.  v.  Soule,  7  Wall.  444. 

■  Hvlton  V.  U.  S.  8  DaUas,  171,  180 ;  Pacific  Ins.  Co.  v.  Soule,  1  Wall  483, 444.     See 
anU,  Ch.  1,  $  8. 

^  Loughborough  v.  Blake,  6  Wheat.  817. 
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jprima  facie  evidence  of  title.  The  purchaser  churning  under  it  must 
establish  all  the  facts  necessary  to  authorize  a  sale  under  the  act.^ 
Under  the  act  1861,  amended  in  1863  and  1863,  a  land  tax  was  im- 
posed by  the  United  States.  This  act,  as  amended  in  1862,  was  con- 
sidered a  tax  directly  on  the  land  as  such,  and  not  on  the  owner,  to 
be  measured  by  the  value  of  his  land,  so  that  a  sale  for  the  non-pay- 
ment of  taxes,  vested  in  the  purchaser  not  merely  the  interest  of  the 
person  assessed  for  taxes  on  the  land,  but  an  absolute  title,  cutting  off 
a  rent  chai^  or  any  other  interest  in  the  land.'  In  the  same  case  it 
was  held  that  the  authority  given  to  the  commissioners  to  bid  off  the 
land  for  the  United  States,  provided  the  amount  bid  did  not  exce^ 
two-thirds  of  its  assessed  value,  was  one  to  be  exercised  in  their  dis- 
cretion ;  that  the  statute  was  not  mandatory ;  and  that  the  provision 
was  in  the  interest  of  the  tax-payers.  The  former  act  only  re* 
quired  them  to  bid  it  off  for  the  United  States,  when  the  amount  bid 
by  others  did  not  exceed  the  amount  of  the  tax,  with  interest  and 
costs.  This  allowed  the  commissioners  to  be  competitive  bidders  up 
to  that  amount,  but  not  to  exceed  the  limit  named.*  The  question 
whether  these  acts  forfeited  lands  for  the  non-payment  of  taxes  has 
been  discussed.  The  Supreme  Court  of  the  United  States  took  the 
view  that  office  found  or  some  equivalent  act  was  necessary  to  com- 
plete a  forfeiture,  and  vest  title  to  land,  but  that  a  legislative  act 
directing  the  possession  and  appropriation  of  land  is  equivalent  to 
office  found.  The  construction  given  to  these  acts  was  that  Congress 
did  not  intend  to  forfeit  for  mere  non-payment,  and  that  the  forfeit- 
ure and  the  vesting  of  title  were  to  follow  a  sale  for  non-payment.^ 
Under  these  acts  the  owner  of  the  land,  or  any  one  for  him,  was 
privileged  to  redeem  at  any  time  before  sale,  and  the  restriction  that 
the  party  redeeming  should  be  loyal  to  the  government  applied  only 
to  redemption  after  sale;  and  where  property  was  held  in  trust  for  a 
married  woman,  the  trustee  was  allowed  to  redeem  without  taking  the 
oath,  that  provision  being  restricted  to  the  owner  when  he  applies  in 
person  to  redeem ;  and  although  the  trustee  did  not  have  the  legal 
title,  owing  to  some  defect  in  the  mode  of  his  appointment,  yet  as  he 
regarded  himself  a  trustee  of  the  property,  the  ceatuU  que  trust  so 
regarded  him,  and  he  professedly  acted  in  their  behalf  and  for  their 
interests,  he  was  considered  as  coming  within  the  description  of 


'  Parker  v.  Rule,  9  Craach,  64 ;  WiiUaniB  v.  Peyton's  Lessee,  4  Wheat.  77,  a  case  of 
.-sale  under  the  act  of  1798.  # 

*  Tarner  v.  Smith,  14  WaU.  558. 

'  14  Wall.  5S8 ;  rey'g  Tamer  v.  Smith,  18  Oratt.  880.    , 

*  Bennett  v.  Hunter,  14  Wall  326. 
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'^  trustee  or  other  person  having  charge  of  the  person  or  estate  of  the 
owner."  ^ 

As  to  the  question  of  forfeiture  of  lands  for  non-payment  of  taxes, 
Judge  Joynes,  in  an  elaborate  opinion,  deduces  the  conclusion  that 
Congress  possesses  all  the  powers  for  the  collection  of  taxes  in  gen- 
eral use  either  by  the  crown  in  England,  or  the  States  at  the  time  of 
the  adoption  of  the  Constitution,  but  that  forfeiture  of  lands  was  not 
known  in  England  for  that  purpose,  and  it  was  not  in  general  use  in 
any  of  the  States  for  that  purpose  at  that  time.  In  Virginia  it  has^ 
been  used  rather  for  the  purpose  of  settling  titles  in  the  western 
counties  than  as  a  means  of  collecting  revenue.^ 

Indirect  Tcuxes. — Duties,  imposts,  and  excises  may  be  imposed 
under  the  Constitution.  Duties  and  imposts  are  r^arded  as  synony- 
mous, both  referring  to  the  tax  imposed  on  imported  merchandise. 
The  term  excise  signifies  an  inland  tax  imposed  upon  commodities 
either  where  they  are  manufactured,  and  before  sale,  or  when  they 
are  sold,  by  a  tax  on  the  sale  thereof,  or  on  the  privilege  of  selling,^ 
and  includes  all  that  class  of  taxes  that  fall  upon  the  consumer,  and 
not  directly  upon  the  tax-payer.    The  tax  upon  income  is  in  this  class. 

The  principal  source  of  revenue  of  the  federal  government  is  in- 
direct taxes,  which  are  divided  into  two  classes,  the  customs,  a  tax  on 
the  importations  of  foreign  merchandise,  which  may  be  well  styled 
external  revenue,  and  the  excise  tax,  imposed  on  the  citizens  of  the 
United  States,  for  privileges  exercised,  or  merchandise  manufactured 
within  the  United  States. 

lAmitatums. — The  express  limitations  on  the  exercise  of  this  mode 
of  taxation  are  that  it  shall  be  uniform  throughout  the  United  States, 
that  no  preference  shall  be  given  to  the  ports  of  one  State  over  those 
of  another,  and  that  no  tax  shall  be  laid  on  exports  from  any  State. 
There  are,  however,  many  implied  limitations  upon  the  exercise  of 
this  power  to  tax,  resulting  from  the  complex  character  of  the  gov- 
ernment. The  States  and  the  national  government  are  each  withiiv 
their  respective  spheres  supreme.  The  process  of  each  is  to  be  kept 
intact,  and  neither  is  to  interfere  with  the  powers  of  the  other.  The 
States  have  all  the  powers  incident  to  a  sovereign  power,  except  so 
far  as  they  have  been  delegated  in  the  Constitution ;  yet  we  have 
seen  that  a  State  cannot  impose  a  tax  on  the  franchises  of  a  bank 
chartered  and  used  for  the  purpose  of  conducting  the  financial  opera- 


*  Corbett  V,  Nutt,  10  Wall.  464;  8.  o.  18  Gratt  624. 

*  Martin  v.  SQOwdeD,  Trustee,  <bc.,  18  Gratt  100,  1S2-142. 

B  Pacific  Ins.  Co.  v.  Soule,  7  Wall.  446,  andauthoritieB  cited. 
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tioDS  of  the  national  government,^  nor  on  the  salary  of  an  officer  of 
the  national  government.' 

The  same  principle  is  applied  to  federal  taxation.  The  means  and 
instramentalities  nsed  in  condncting  a  State  government  ai*e  not  sub- 
ject to  a  tax  by  the  federal  government.  The  unimpaired  existence 
of  its  powers  is  as  essential  in  the  one  case  as  in  the  other.  The 
salary  of  a  State  judge  cannot  be  taxed.  The  right  to  establish  and 
maintain  the  judicial  department  of  a  State  government  is  an  original 
inherent  right,  which  was  not  granted  to  the  federal  government.  It 
is  one  of  those  reserved  rights,  not  delegated,  but  expressly  reserved 
in  the  tenth  amendment  to  the  Constitutiou.  As  to  this  power,  the 
federal  government  is  not  supreme,  this  power  not  being  delegated  to 
it.^  Upon  the  same  principle,  the  salary  of  a  State's  attorney  *  is 
exempt.  The  process  of  a  State  court  is  exempt,  and  cannot  be  re- 
quired to  be  stamped,^  nor  can  a  tax  deed,  which  is  one  of  the  means 
of  collecting  the  State  revenue,*  nor  the  official  bonds  of  State  offi- 
cers.'' In  State  v.  Gaston  it  was  said :  "  The  powers  of  the  State  and 
national  governments  to  tax  are  coextensive  (except  duties  and  im- 
posts), but  there  is  one  limit  to  each ;  neither  is  to  tax  the  agencies 
used  by  the  other  in  lie  exercise  of  its  governmental  functions."  The 
income  of  a  State  from  a  railroad  owned,  controlled,  and  managed  by 
it  is  not  liable  to  be  taxed.*  The  opinion  in  this  case  indicates  that 
it  was  decided  principally  on  the  ground  that  it  was  not  the  intention 
of  Congress  to  include  a  State  by  the  use  of  the  word  co7*poration  in 
the  act. 

The  principle  has  been  extended  to  the  municipalities  of  a  State,  so 
as  to  exempt  the  means  used  to  carry  on  the  municipal  government. 
The  city  of  Baltimore  was,  by  the  legislature,  authorized  to  loan 
$5,000,000  to  the  Baltimore  &  Ohio  Bailroad  Company,  taking  a 
mortgage  to  secure  the  loan.  The  act  of  Congress  imposed  a  tax  of 
five  per  cent,  on  interest  and  dividends  of  corporations,  to  be  deducted 
by  the  company  when  paying  the  interest  or  dividends.  This  tax  was 
a  tax  on  the  creditor  receiving  the  interest,  and  not  on  the  company. 
The  creditor  was  the  city  of  Baltimore,  one  of  the  subdivisions  of 


*  McCnlloch  V.  Maryland,  4  Wheat.  316 ;  anie,  p.  120. 

*  Dobbins  v.  Cooimiseioners  of  Erie,  16  Peters,  486;  ani4',  p.  128. 

»  Collector  v.  Day,  11  Wall.  118  ;  Freedman  v.  Sigel.  10  Blatch.  827. 
^  United  States  v.  Ritchie,  4  Chicago  Legal  News,  189. 

*  Harden  v.  Columbia  Co.  88  Wise.  4-15  ;  Fifield  v.  Close,  16  Mich.  606  ;   Union  Bk. 
V.  Hill,  8  Cold.  826  ;  ^Jmith  v.  Short,  40  Ala.  386. 

*  Sayles  v.  Davis,  22  Wise.  226.  ''  State  v.  Gaston,  82  Ind.  1. 

*  Georgia  v.  Atkins,  86  Ga.  816. 
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the  State  of  Maryland,  made  for  the  more  convenient  administration 
of  the  State  government.  The  State  may  baild  highways;  a  rail- 
road is  an  improved  highway ;  it  may  either  build  it  directly,  or 
delegate  that  power  to  a  municipality.  Whether  the  monicipality 
builds  the  road  or  loans  its  credit,  in  either  aspect  it  is  performing 
one  of  the  functions  of  the  State,  and  its  revenues  are  not  subject  to 
tax  by  the  federal  government.^  Justices  Clifford  and  Miller  dissent- 
ed, on  the  ground  that  the  private  property  of  a  corporation,  owned 
^  an  individual  would  own  property,  is  not  within  the  principle  of 
exemption ;  it  is  only  the  means  and  instrumentalities  for  conducting 
public  affairs  that  are  exempt. 

In  Yeazie  Bank  v.  Fenno '  a  most  interesting  question  was  dis- 
cussed, arising  out  of  the  tax  of  ten  per  cent,  on  the  circulation  of 
State  banks,  used  for  currency  and  paid  out  by  the  national  or  State 
banks,  or  associations.  The  tax  was  considered  an  excise  tax,  and 
within  the  power  delegated  to  the  federal  government.  It  was  justi- 
:fied  on  the  ground  that  Congress  having  in  the  exercise  of  an 
undoubted  power  undertaken  t6  provide  a  currency  for  the  whole 
country,  may  constitutionally  secure  the  benefit  of  it  to  the  people  by 
appropriate  legislation.  To  this  end  it  may  restrain  by  suitable  en- 
actments the  circulation  as  money  of  any  notes  not  issued  under  its 
own  authority.  Justices  Kelson  and  Davis  dissented,  saying^:  ^'  It  is 
simply  a  mode  by  which  the  powers  or  faculties  of  the  States  to  in- 
corporate banks  are  subjected  to  taxation,  and  which,  if  maintainable, 
may  annihilate  these  powers."  This  opinion  and  the  dissenting 
opinion  are  indexes  of  the  different  views  entertained  |is  to  the  nature 
of  the  taxing  power  of  the  federal  government,  and  the  purposes  for 
which  that  power  may  be  exercised. 

It  is  not  my  purpose  to  discuss  the  question  whether  taxes  may  be 
imposed  for  the  purpose  of  protection,  and  not  for  the  purpose  of 
revenue  in  its  political  aspects,  but  to  treat  it  simply  as  a  legal  ques- 
tion. The  opinion  of  the  court  asserts  the  proposition  that  Congress 
having  the  power  to  regulate  the  currency  may  use  the  taxing  power 
for  that  purpose.  It  adopts  that  erroneous  dogma,  that  the  power  to 
tax  involves  the  power  to  destroy,  and  justifies  Congress  in  using  the 
taxing  power  to  destroy  the  circulation  of  State  banks,  in  order  that 
it  may  preserve  unimpaired  the  currency  which  it  had  adopted. 

*  What  is  the  limit  to  the  taxing  power  of  the  federal  government, 
where  there  is  no  express  limitation  in  the  Constitution }    This  case 


^  United  States  v.  Railroad  Company,  11  Wall.  822. 
«  Veazie  Bk.  ».  Fenno,  8  Wall.  688. 
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asserts  the  propoBition,  that  there  is  none  which  can  be  enforced  by 
the  courts,  the  only  remedy  being  in  the  elective  franchise,  that  is,  the 
people  mnst  change  their  representatives.  How  is  it  as  to  a  State  ? 
Is  there  no  limit  except  the  limits  in  the  Constitution  of  the  State  ? 
It  is  claimed  that  the  doctrine  is  one  that  is  fully  established, 
that  the  purpose  of  the  tax  mast  be  public,  it  must  be  govern- 
mental. Bevenue  is  to  be  raised  to  support  the  government,  not  to 
aid  private  parties,  nor  to  encourage  manufactories.^  But  it  may  be 
said  that  in  these  cases,  the  tax  was  applied  directly  to  aid  private 
parties,  while  in  the  case  of  the  bank  tax  it  was  applied,  like  other 
revenues,  to  public  purposes.  The  reason  on  which  these  cases  are 
founded,  goes  further  than  this  literal  application ;  it  requires  that 
the  agents  of  the  people,  clothed  with  this  power,  should  use  it  dUme 
for  the  purpose  for  which  it  was  vested  in  them,  to  raise  revenue  for 
the  support  of  the  government.  Here  we  are  met  by  the  opinion,  it 
is  said,  of  Chief  Justice  Marshall,  that  ^^  the  power  to  tax  involves 
the  power  to  destroy."  ^  This  dictum  of  this  distinguished  jurist, 
used  in  the  heat  of  argument,  has  been  adopted  by  many  courts,  as 
embodying  the  principles  of  that  celebrated  case,  and  justifying  the 
uncontrolled  exercise  of  the  taxing  power.  A  slight  consideration  of 
that  case  will  show  that  it  does  not  sustain  the  dictum.  That  case 
settled  the  principle  that  a  State  could  not  tax  the  means  or  in- 
strumentalities of  the  national  government,  because  a  State  must 
levy  its  contributions  for  the  support  of  its  government  upon  the 
persons  and  property  of  its  citizens,  over  whom  it  has  jurisdiction 
and  control.  It  has  no  jurisdiction  over  a  separate  and  distinct  govern- 
ment, and  having  no  control  over  such  government,  it  cannot  fetter 
the  means  and  instrumentalities  used  by  such  government  in  conduct- 
ing its  public  affairs,  by  levying  contributions  on  them.  It  will  be 
noticed  that  in  this  case  it  was  conceded  that  the  State  could  tax  the 
real  estate  of  the  bank,  and  the  shares  of  those  who  owned  stock ;  it 
was  the  franchise  or  privilege  created  by  the  national  government 
that  it  could  not  tax.  This  concession  destroys  the  dictum,  for  if  the 
land  and  shares  can  be  taxed,  the  bank  can  as  well  be  destroyed  by 
a  heavy  tax  on  the  land  and  shares  as  by  a  tax  on  its  franchise.  This 
is  self-evident ;  but  the  case  decides  that  the  bank  is  an  agency  which 
the  national  government  may  use  in  its  fiscal  operations,  and  its 
agencies  or  instrumentalities  must  be  untrammeled  and  free  from  the 
control  of  any  other  government.  But  if  the  dogma  that  the  power 
to  tax  involves  the  power  to  destroy  be  true,  then  that  instru- 


1  Ch.  2,  §  26,  and  cases  cited.  '  McCuUock  v.  Maryland,  4  Wheat.  816.^ 
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mentality  of  the  national  government  might  have  been  destroyed 
simply  by  changing  the  nature  of  the  tax  from  one  on  the  franchise 
to  one  on  the  real  estate  of  the  bank,  or  the  shares  of  its  stockholders. 
This  is  catching  at  the  hnsk  of  the  opinion  of  that  great  jurist,  while 
the  kernel  is  lost  sight  of.  The  substance  of  the  opinion  was  that 
the  instrumentalities  of  the  federal  government  are  not  capable  of 
being  fettered  by  a  tax  of  the  States,  in  any  form  of  taxation. 

The  proposition  that  the  power  to  tax  is  the  power  to  destroy  is  in 
opposition  to  the  fundamental  principles  of  free  government.  It 
asserts  the  broad  doctrine  that  the  power  to  tax,  one  of  the  legislative 
powers,  is  unlimited  and  arbitrary.  It  is  claimed  that  there  is  no  such 
thing  as  arbitrary  power  in  this  country ;  that  the  form  of  govern- 
ment being  republican,  those  who  exercise  the  powers  of  government, 
whether  executive,  legislative  or  judicial,  are  clothed  with  a  trust 
which  is  not  to  be  executed  in  accordance  with  mere  whim,  or  in  an 
arbitrary  manner,  but  according  to  the  purpose  of  its  creation.  The 
power  of  taxation  is  one  of  the  legislative  powers  to  be  used  to  raise 
revenue  for  governmental  purposes.  It  is  not  to  be  used  for  private 
purposes,  nor  to  depress  one  branch  of  industry,  or  to  foster  another, 
and  when  such  appears  to  be  clearly  the  purpose  of  a  tax  law,  it  has 
been  declared  void.^  In  the  language  of  Justice  Miller,  "  It  must  Ire 
conceded  that  there  are  such  rights  in  every  free  government  beyond 
the  control  of  the  State.  A  government  which  recognized  no  such 
rights,  which  held  the  lives,  the  hbertyand  the  property  of  its  citizens 
subject  at  all  times  to  the  absolute  disposition  and  unlimited  control 
of  even  the  most  democratic  depositary  of  power,  is  after  all  but  a 
despotism.  True,  it  is  a  despotism  of  the  many,  of  the  majority,  if 
you  choose  to  call  it  so,  but  it  is  none  the  less  a  despotism.  *  •  ♦ 
The  theory  of  our  governments.  State  and  national,  is  opposed  to  the 
deposit  of  unlimited  power  anywhere.  The  executive,  the  legislative 
and  the  judicial  branches  of  these  governments  are  all  of  limited  and 
defined  powers.  There  are  limitations  on  such  powers  which  grow 
out  of  the  essential  nature  of  all  free  governments."  ^  He  then  pro- 
ceeds to  argue  that  one  of  these  limits  growing  out  of  the  nature  of 
the  governments,  is  that  the  purpose  must  be  p^Mic.  The  doctrine 
that  the  power  to  tax  is  the  power  to  destroy,  acknowledges  no  limit. 
The  tax  may  be  imposed,  not  to  raise  revenue  for  governmental  pur- 
poses, but  for  the  sole  purpose  of  destroying  the  interest  that  is 
taxed. 


1  Ante,  §  26,  and  cases  cited;  Loan  Asso.  v.  Topeka,  20  Wall.  666. 
*  In  20  WaU.  662-664. 
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The  question  under  discussion  is  not  so  broad  as  that  in  the  case 
of  State  taxation.  There  it  is  limited  to  a  public  purpose  from  the 
natm'e  of  the  power.  But  when  we  come  to  the  case  of  federal  taxar 
tion,  the  power  is  not,  as  in  the  case  of  a  State,  inherent.  It  lies  in 
grant,  and  if  the  grant  were  a  general  one  it  could  well  be  claimed 
that  it  had  certainly  the  same  limit  as  State  taxation,  and  that  it 
should  be  limited  to  raising  revenue  for  the  public  or  governmental 
purposes  of  such  federal  government.  The  f ramers  of  the  Constitu- 
tion did  not  leave  that  matter  in  doubt.  The  grant  of  the  power 
contains  also  the  limit,  which  is  ^^  ^  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  tlie  United  Statee^^ — in 
other  words,  to  raise  revenue  to  defray  the  expenses  of  the  federal 
government.  The  debts  of  the  new  government  thus  formed,  must 
be  paid,  as  also  must  the  expenses  of  its  defense  in  time  of  war,  and 
of  conducting  the  government  in  times  of  peace.  These  are  essential 
to  the  general  welfare  of  the  States  imited  in  the  federal  government. 
That  genend  welfare  is  provided  for  by  the  powers  delegated  in  this 
Constitution.  The  cost  of  conducting  this  government,  created  to 
secure  the  general  welfare  of  the  States,  is  a  legitimate  object  for 
which  taxes  may  be  imposed.  These  are  the  three  objects  for  which 
the  federal  taxing  power  was  delegated.  Hamilton,  in  enumerating 
the  objects  of  federal  taxation,  speaks  of  them  as  the  national  defense, 
the  national  civil  list,  and  the  payment  of  the  national  debts  con- 
tracted.^ The  civil  list,  or  the  expenses  of  the  government  in  times 
of  peace,  is  contrasted  with  the  expenses  in  times  of  war,  or  of  prep- 
aration for  that  event ;  the  expense  of  this  government  in  executing 
its  delegated  powers  is  the  civil  list  of  Hamilton. 

Can  this  power  of  taxation,  delegated  for  certain  specific  purposes, 
be  used  avowedly  for  other  and  distinct  purposes  ?  Can  it  be  used  to 
destroy  rights  created  and  protected  by  the  States  ?  These  rights 
were  created  by  the  States,  in  the  exercise  of  powers  which  it  is  ad- 
mitted were  reserved  at  the  formation  of  the  Constitution.  It  seems 
to  be  admitted  that  the  States  have  the  right  to  incorporate  banks. 
If  this  power  of  taxation  can  be  used  to  tax  banks  out  of  existence, 
why  not  other  corporations?  Bailroads,  for  instance,  might  be  taxed 
out  of  existence ;  and  Congress,  on  the  plea  of  regulating  interstate 
commerce,  could  charter  national  roads ;  and  so  any  caDing  might  be 
taxed  so  heavily  that  it  could  not  be  pursued. 

What  becomes  of  the  doctrine  as  to  the  license  tax  if  this  theory 


1  Federalist.  No.  29,  p.  186 ;   Duer^d  OonsUtational  Juriflpnidence,  pp.  210,  211 ;  Fed- 
eralist, No.  40,  MadisoD. 
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prevails,  and  if  Congresfi  can  tax  any  calling  for  the  -prnj^Qoe  of 
destroying  it  ?  It  is  conceded  that  the  mere  imposition  of  a  tax  by 
the  United  States  does  not  authorize  a  person  to  pursue  an  occupation 
where  it  is  prohibited  by  State  laws,  and  that  the  regulation  of  occu- 
pations is  in  the  domain  of  the  police  i)ower  of  the  State.^  Of  what 
value  is  this  powei*  to  the  States,  if  the  United  States  may,  for  the 
purpose  of  controlling  an  occupation,  impose  a  tax  so  high  as  to  be 
prohibitory  ? 

But  it  may  be  said  that  it  is  admitted  that  States,  in  the  exercise 
of  the  police  power,  and  for  the  purpose  of  suppressing  or  diminish- 
ing  the  number  of  those  who  follow  occupations  supposed  to  be  in- 
jurious to  the  community,  sometimes  impose  prohibitory  taxes.  It  is 
true,  and  it  is  legitimate.  In  the  State  the  police  and  the  taxing 
powers  are  inherent,  but  in  the  federal  government  all  its  powers  are 
derivative.  It  has  no  police  power,  because  none  has  been  delegated. 
It  has  a  taxing  power,  but  that  power  is  hmited  as  to  the  purposes  for 
which  it  may  be  exercised,  first,  to  th^ common  defense ;  second,  the 
national  debts ;  third,  the  ordinary  civil  expenses  of  the  government 
in  the  exercise  of  its  delegated  powers,  exercised  for  the  general  wel- 
fare of  the  United  States.  It  has  no  delegated  power  of  taxation  to 
be  used  to  destroy  rights  created  by  the  States  in  the  exercise  of  their 
reserved  rights.' 

How  far  the  views  here  stated  would  affect  the  doctrine  of  a  pro- 
tective tariff,  as  against  a  tariff  for  revenue  roei*ely,  it  is  not  necessary 
or  proper  to  consider.  The  question  here  is  not  as  to  a  tax  which 
which  may  have  been  imposed  for  revenue,  but  a  tax  imposed  avow- 
edly not  to  protect  any  interest,  but  to  destroy  a  great  and  important 
interest.  Nor  is  it  intended  here  to  question  the  power  of  Congress 
to  regulate  the  currency,  and,  if  necessary  for  the  proper  exercise  of 
that  power,  to  prohibit  State  banks,  and  to  enforce  the  prohibition  by 
suitable  penalties.  Then  it  would  be  acting  in  the  exercise  of  a 
power  expressly  granted.  The  protest  is  against  the  use  of  a  power 
granted  for  a  designated  purpose,  for  another  and  distinct  purpose — 
the  accomplishment  of  an  end  by  means  not  authorized  by  the  Con- 
stitution. The  insidious  encroachments  of  power  are  those  most  to 
be  dreaded. 


1  License  Tax  Caaea.  6  Wall.  462,  475 ;  McGuire  v.  Massachusetts.  8  Wall.  887  ;  U.  S. 
V.  RUey,  6  Blatch.  C.  C.  204. 

*  Cooley  on  Taxation,  p.  76.  See  also  Berney  ».  Tax  Collector,  2  Bailey,  664,  where- 
Harper,  J.,  protests  against  the  doctrine  that  the  right  to  tax  carries  with  it  the  right  U> 
destroy. 
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Unstamped  Instruments  not  to  he  used  as  Evidence. — The  power 
of  Congress  to  declare  that  instminents  not  stamped  shall  not  be  nsed 
as  evidence  has  been  donbted.     It  is  said  that  Congress  cannot  pre- 
scribe the  rules  of  evidence  for  the  State  coarts ;  and  in  reference  to 
the  provision  that  deeds  and  other  instraments  unstamped  shall  not 
be^recorded,  that  it  is  not  in  the  power  of  Congress  to  prescribe  for 
the  States  a  rule  for  the  transfer  of  property  within  them.     This  class 
of  cases  holds  that  the  act  of  Congress  can  only  be  operative  in  the 
federal  courts.*    The  object  of  Congress  in  these  acts  was  not  to  pre- 
scribe the  rules  of  evidence  for  State  courts,  nor  to  regulate  the  trans* 
f er  of  property ;  each  of  these  subjects  is  beyond  its  power.    The 
object  was  to  enforce  the  payment  of  a  tax,  and  collect  its  revenue. 
When  it  is  once  admitted  that  Congress  had  authority  to  impose 
a  stamp  tax,  it  is  exceedingly  difficult  to  say  what  measures  may  not 
be  used  to  enforce  its  collection.    It  is  conceded  as  to  customs  and  in> 
temal  revenue  that  it  may  forfeit  the  subject  on  which  the  tax  is  levied 
for  non-payment  of  the  tax.     If  it  may  forfeit  the  subject,  aforiioriy 
it  may  dedare  that  the  paper  writing  which  is  evidence  of  the  trans- 
fer may  not  be  used  until  the  tax  is  paid.    In  the  language  of  Justice 
Agnew,   "The  instrument  being  a  proper  subject  for  the  federal 
power  to  tax,  it  is  just  as  clearly  competent  to  affix  a  disability  to  the 
unstamped  paper  that  will  compel  the  payment  of  the  tax.     *    *    * 
The  very  touchstone  of  the  value  of  the  writing  to  the  party  who 
claims  under  it  is  his  ability  to  put  it  in  evidence.     It  is  just  here  the 
law  touches-  the  writing  with  its  power,  and  makes  it  useless  to  the 
party  until  he  performs  his  duty  by  paying  the  tax  upon  it." ' 

Another  illustration  of  the  great  latitude  allowed  in  enforcing  the 
payment  of  a  tax,  is  the  act  of  1864,  §  97,  relating  to  contracts  for 
the  sale  of  manufactured  articles  made  before  the  passage  of  the  act, 
where  there  was  nothing  said  in  the  contract  as  to  the  tax.  The  tax 
on  manufactured  articles  falls  on  the  consumer,  and  such  is  the  inten- 
tion in  all  such  tax  laws.  The  tax  forms  an  item  in  the  cost  of  manu- 
facture, for  which  the  consumer  pays.  Where  the  contract  is  made 
before  the  passage  of  a  law  imposing  a  tax,  the  effect  would  be  just 
the  reverse ;  the  burden  of  the  tax  would  be  on  the  manufacturer. 
This  act  allows  the  manufacturer  in  such  cAses,  where  he  has  paid  the 


*  Carpenter  v.  Soellini^,  97  Mass.  452  ;  Lawrence  v.  Halloway,  21  Mich.  162 ;  Hallock 
V.  Jaudlo,  84  Cal.  167 ;  Moore  «.  Moore,  47  N.  Y.  467;  Moore  v.  Qairk,  106  Mass.  49  ; 
Forcheima  v.  Holly,  14  Fla.  239 ;  Dayis  v.  Richardson,  45  Miss.  429  ;  Sporrer  v.  Eifler,  1 
Heisk.  638 ;  Bumpass  v.  Taggart,  26  Ark.  898. 

*  Chartiers  h  Robinson  Turnpike  Co.  v.  McNamara,  72  Penn.  St.  278,  a  Tery  able  opin- 
ion by  Justice  Agnew,  which  denumttriUea  the  validity  of  the  act 
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tax  to  recover  the  amoant  so  paid  from  the  purchaser,  thus  placing 
the  tax  oB  the  consumer,  where  it  ordinarily  falls.  Having  full  dis- 
cretion to  saj  who  shall  pay  the  tax,  for  convenience  in  collecting  the 
tax,  it  may  provide  that  one  party  shall  pay  to  the  government  and 
then  recover  it  of  another.  This  principle  is  involved  in  the  tax  on 
the  bonds  of  corporations,  where  the  corporation  is  directed  to  retain 
the  amount  of  the  tax  when  paying  the  interest  to  the  creditors.^    ' 

In  England  a  similar  statute  was  considered  valid,'  and  in  this 
country  such  an  act  has  been  held  not  only  to  apply  to  contracts  for 
the  sale  of  manufactured  articles  for  money,  but  to  a  contract  for  a 
sale  of  iron  ore,  to  be  paid  for  in  pig  iron.* 

§  158.  Customs^Mamfest—Beport  of  Muster — Entry  ofMer- 
chandise — Officers  of  Custonis— Invoice. — The  tax  on  the  importa- 
tion of  merchandise  from  foreign  countries,  usually  spoken  of  as  duty 
or  custom  house  duty,  is  one  of  the  principal  sources  of  federal 
revenue.  Like  State  taxes,  the  amount  of  the  tax  is  determined  and 
fixed  by  the  legislative  branch  of  the  government.  The  persons 
who  are  to  pay  and  the  amount  to  be  paid  by  each  person  are  deter- 
mined by  ministerial  officers,  who  exercise  functions  that  are  judicial 
in  their  character,  and  it  is  collected  through  ministerial  officers. 
From  the  nature  of  the  tax,  the  mode  of  its  assessment  and  collection 
differs  widely  from  the  system  of  State  taxation,  although  the  same 
principles  of  law  underlie  the  system. 

The  tax  being  on  goods  which  come  from  other  countries,  the  sys- 
tem adopted  is  one  that  lays  hold  of  the  goods  as  they  enter  the  coun- 
try, and  as  the  most  of  such  goods  come  by  water,  the  regulations  on 
the  subject  treat  principally  of  the  vessels  which  carry  such  goods, 
imposing  heavy  penalties  on  the  masters  and  owners  of  vessels,  and 
in  some  cases  forfeiting  the  vessels  and  the  goods  for  a  violation  of 
the  revenue  laws. 

The  whole  country  is  divided  into  collection  districts,  in  each  of 
which  there  is  a  custom  house,  and  certain  officers  charged  with  the 
assessment  and  collection  of  duties.^  In  these  districts  there  are  cer- 
tain ports  designated  as  ports  of  entry,  and  others  only  as  ports  of 
delivery.  It  is  not  lawful  to  make  entry  of  any  vessel  which  shall 
arrive  in  the  United  States,  from  any  foreign  port,  or  of  her  cargo, 
elsewhere  than  at  one  of  these  designated  ports.    Nor  is  it  lawful  to 


*  Ammidown  v.  Freeland,  101  Mass.  803. 

*  StHt.  43  Geo.  Ill,  ch.  81 ;  Haig  v.  Mapier,  1  Dowl.  265 ;  Dawson  t>.  Linton,  6  B.  St 
Aid.  621;  FoBter  r.  Fay,  2  Biug.  NT  C.  269. 

s  Hudson  Iron  Co.  «.  Alger,  64  N.  Y.  178. 

*R.8.  U.  S.  §§  2617  to  2608. 
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unload  the  cargo  of  such  vessel  at  any  port; other  than  one  of  the  ports 
of  delivery  designated,  but  every  port  of  entry  is  also  a  port  of  de- 
livery.^ There  is  this  exception  as  to  entry,  that  a  vessel  may  make 
entry  with  the  collector  of  any  district  in  which  such  vessel  may  be 
owned,  or  from  which  she  may  have  sailed  on  the  voyage  from  which 
she  shall  have  then  returned.  With  the  exception  of  merchandise  im- 
ported on  the  northern  and  northwestern  frontier  from  the  Dominion 
of  Canada,  and  on  the  southern  frontier  from  Mexico,  no  merchandise 
of  foreign  growth  or  manufacture  is  allowed  to  be  brought  into  the 
United  States  from  any  foreign  port  in  any  other  manner  than  hy 
sea,  nor  in  any  vessel  of  less  than  thirty  tons  burden.' 

Inspection. — The  customs  regulations  reach  the  merchandise  be- 
fore its  arrival.  The  masters  of  vessels  carrying  merchandise  from 
foreign  countries  destined  to  the  United  States,  when  they  arrive 
within  four  leagues  of  the  coast,  or  within  any  of  the  bays,  harbors, 
ports  or  inlets  thereof,  are  required  upon  demand,  to  produce  the 
manifest  of  the  goods,  to  such  officer  of  the  customs  as  shall  come 
aboard  of  their  ship,  for  his  inspection,  and  it  is  made  the  duty  of  the 
officer  inspecting  to  certify  the  fact  of  compliance  with  that  require- 
ment, and  the  day  when  it  was  so  produced." 

Manifest — No  merchandise  is  allowed  to  be  brought  into  the 
United  States  from  any  foreign  port  unless  the  master  has  on  board  a 
manifest  in  writing  of  the  cargo,  signed  by  him.  It  is  to  contain  the 
name  of  the  port  where  the  merchandise  was  taken  on  board,  and  the 
names  of  the  ports  for  which  it  is  destined  ;  a  description  of  the  ves- 
sel, the  tonnage  thereof,  the  port  to  which  she  belongs,  and  the  names 
of  the  owner  and  master ;  a  full,  particular  and  accurate  description 
of  the  merchandise  on  board,  the  marks  and  numbers  on  the  pack- 
ages, the  number  or  quantity  of  packages,  in  words  at  length,  describ- 
ing the  same  by  the  usual  name  or  denomination,  and  the  names  of 
the  persons  to  whom  the  packages  are  consigned,  imless  they  be  con- 
signed to  order,  when  the  manifest  shall  so  state ;  the  names  of  the 
passengers,  distinguishing  whether  cabin  or  steerage,  with  their  bag- 
gage, specifying  the  number  and  description  of  the  packages  belong- 
ing to  each,  and  an  account  of  the  sea-stores  remaining,  if  any.*    If 


»  R.  a  U.  8.  8§  2770,  2771. 

•  R.  S.  U.  8.  g  8095.  Articles  by  mail  if  subject  to  dnty  are  liable  to  se'zure.  22 
Int.  Rev.  k.  25,  95,  358.  If  tlie  package  is  open  or  unsealed  it  may  be  seized  at  once,  bat 
if  sealed  it  is  to  marked  "  suspected  liable  to  customs  du;y,"  and  bent  to  its  destination  be- 
fore seizure. 

8  R.  S.  U.  S.  §  2811.  4  B.  g.  u.  8.  §  2807. 
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the  merchandise  is  not  all  destined  to  be  delivered  at  one  port,  the 
manifest  must  show  the  specific  merchandise  for  each  port.^ 

Entry  and  Report  of  Master. — Within  twenty-four  hours  after 
the  arrival  of  any  vessel  from  a  foreign  port,  at  any  port  established 
by  law,  or  within  any  harbor,  inlet,  or  creek  thereof,  the  master  is  re- 
quired to  repair  to  the  office  of  the  chief  officer  of  customs  and  make 
a  report  of  the  arrival  of  his  vessel.^  This  report  of  the  master  is 
good,  although  not  made  at  the  office  of  the  principal  officer  of  the 
customs.  It  is  the  failure  to  report  that  constitutes  the  oSense,  not 
the  failure  to  make  it  at  the  principal  office.*  And  so  where  the 
boarding  officer  and  chief  officer  were  the  same  person,  he  went 
aboard,  and  a  report  was  made  by  the  captain  of  the  place  from  which 
his  vessel  came  and  the  time  of  her  arrival,  and  he  received  a  copy  of 
the  manifest  and  made  a  certificate  on  the  original,  and  this  had  been 
the  custom  at  that  port  for  thirty  years,  as  to  the  report,  it  was  con- 
sidered sufficient.^ 

He  is  required  to  deliver  to  the  first  officer  of  customs  boarding 
the  vessel  after  her  arrival  in  any  collection  district  in  which  the  cargo, 
or  any  part  thereof,  is  intended  to  be  landed,  his  manifest  for  inspec- 
tion, and  also  to  deliver  copies  of  his  manifest  to  such  officers.  The 
manifest  may  be  delivered  at  the  time  the  report  is  made.* 

In  forty-eight  hours  after  arrival,  the  master  is  reqm'red  to  iQake  a 
further  report  in  writing  to  the  collector  of  the  district,  which  shall 
contain  all  the  particulars  required  to  be  inserted  in  the  manifest.^  A 
special  report  is  required  to  be  made  in  the  same  period,  of  wines  or 
distilled  spirits.'' 

The  report  of  the  master  is  to  be  made,  whether  the  arrival  at  the 
port  be  voluntary  or  by  stress  of  weather,  even  if  the  port  is  not  in- 
tended as  the  port  of  discharge.®  The  statute  does  not  apply  to  a 
vessel  arriving  from  a  foreign  port  and  passing  through  the  waters  of 
a  river,  forming  the  boundary  between  the  United  States  and  the  ter- 
ritory of  a  foreign  State,  for  the  purpose  of  proceeding  to  such  terri- 
tory.' Ships  of  war  are  exempt  from  report  and  entry,  and  this  ex- 
emption extends  to  a  privateer.^®    So  a  vessel  bound  to  some  more 


»  R.  S.  U.  8.  §  2808. 

■  R.  S.  U.  S.  8  2774;  aiflford,  J.,  in  Waring  v.  Mayor,  8  Wall  117,  118. 
»  U.  8.  i>.  RaodeU,  1  Curtis  C.  C.  869. 

^  U.  8.  V.  Randell,  1  Spragne,  546.    These  decisions  were  made  under  g  30  of  the  act 
of  1799,  bat  the  language  in  Rey.  Stat  §  2774,  is  the  same. 

»  R.  8.  U.  8.  §  2872.  •  R.  8.  U.  8.  §  2774. 

'  R.  8.  U.  8.  §  2776.  8  U.  8.  v,  Webber,  1  Gall.  392. 

»  The  ApoUon,  9  Wheat  862.  ^^  The  Wilson  v.  U.  8.  I  Brock.  428. 
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interior  district,  may  proceed  without  report  and  entry  at  the  first 
])ort.  A  more  interior  district  is  one  that  is  further  within  the  inden- 
tations of  the  contiguous  and  adjacent  country.  New  York  is  not  a 
more  interior  port  in  reference  to  Barnstable.*  If  the  vessel  be  bound 
to  a  port  of  delivery  only,  report  and  entry  in  writing  must  be  made 
at  the  port  of  entry  of  that  district,  and  all  duties,  port  fees  and 
charges  be  paid  before  proceeding  further.* 

Officers  of  the  Customs. — Before  proceeding  further,  it  is  proper 
to  give  some  account  of  the  various  oflScers  who  conduct  the  system 
of  taxation  known  as  customs  or  external  revenue.  The  head  of  the 
revenue  system  of  the  United  States,  whether  it  be  external  or  inter- 
nal revenue,  is  the  Secretary  of  the  Treasury.  The  principal  officers 
in  each  collection  district,  are  the  collector,  naval  officer  and  surveyor. 
The  collector  is  the  chief  officer,  who  receives  all  reports,  manifests 
and  other  documents  exhibited  on  the  entry  of  any  vessel,  keeps  a 
record  of  the  manifests,  receives  the  entries  of  all  vessels  and  of  ^e 
goods  imported  in  them.  Together  with  the  naval  officer,  he  esti- 
mates the  amount  of  duties  payable  on  all  goods  imported,  receives 
all  moneys  paid  for  duties,  takes  all  bonds  given  to  secure  the  pay- 
ment of  them,  and  grants  all  permits  for  unlading  and  delivery  of 
goods.  He  employs,  with  approval  of  the  Secretary  of  the  Treasury, 
all  wdghers,  gangers,  measurers  and  inspectors  in  the  district,  and  pro- 
vides, at  public  expense,  storehouses  for  the  safe  keeping  of  goods.* 

The  duties  of  the  naval  officer  are  concurrent  with  many  of  those 
of  the  collector,  and  seem  designed  to  aflford  additional  evidence  of 
the  transactions  at  the  custom  hdlise.  He  receives  copies  of  manifests 
and  entries,  and  in  conjunction  with  the  collector,  estimates  duties  on 
the  goods  imported  ;  he  keeps  a  separate  record  of  such  estimates  ; 
he  countersigns  permits  and  clearances ;  he  examines  the  collector's 
abstract  of  duties  and  other  accounts  of  receipts,  bonds  and  expendi- 
tures, and  certifies  the  same  if  found  correct.* 

The  surveyor  superintends  all  inspectors,  weighers,  measurers  and 
gangers  in  his  district ;  he  visits  all  vessels  which  arrive  in  his  port, 
and  makes  a  report  to  the  collector  every  morning,  of  the  arrivals 
during  the  preceding  day,  giving  full  details  as  to  the  vessel  and  cargo, 
and  whether  the  master  has  complied  with  the  law  as  to  manifests ; 
he,  immediately  on  arrival,  places  on  board  an  inspector ;  he  ascer- 
tains the  proof,  quantities,  and  kinds  of  distilled  spirits  imported  ;  he 
is  to  examine  whether  the  goods  imported  in  any  vessel,  and  the  de- 


»  U.  S.  V.  Bearse,  4  Mason,  192.  «  R.  S.  U.  8.  §  2772. 

»  R.  S.  U.  S.  §  2621.  *  R.  S.  U.  S.  §  2626. 
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liveries  thereof  accordiug  to  the  inspector's  retums,  correspond  with 
permits  for  unlading,  and  if  there  be  any  disagreement,  he  is  to 
report  it  to  the  collector  or  naval  oflBcer.^  He  also  superintends  the 
lading  of  all  goods  for  exportation,  and  tries  the  weights  and  meas- 
ures used  in  ascertaining  the  duties  on  imports.  The  officers  of  the 
revenue  cutters  are  also  officers  of  the  customs,  who  aid  in  the  execu- 
tion of  the  revenue  laws.^ 

The  duties  here  enumerated  are  those  appertaining  to  the  officers 
when  all  of  these  officers  are  at  one  port.  Very  often  in  smaller  ports 
there  is  but  one  of  these  officers,  who  then  performs  all  of  these  duties. 
The  inspector  is  an  employee  of  the  collector,  and  his  duties  cannot  be 
blended  with  those  of  the  collector,  except  by  express  legislative  au- 
thority. A  collector  will  not  be  allowed  to  employ  himself  as  inspec- 
tor, perform  the  duties  and  receive  the  pay  of  both  collector  and 
inspector.'  These  are  the  officers  who  assess  and  collect  this  external 
revenue,  with  the  exception  of  the  appraisers,  whose  duties  will  be 
treated  of  hereafter. 

Entry  and  Unlading  of  the  Mercliandise, — The  owner  or  con- 
signee of  any  merchandise,  or  in  case  of  his  absence  or  sickness,  his 
known  agent  or  factor,  is  required  in  fifteen  days  after  the  report  of 
the  master  to  the  collector  of  the  district  for  which  the  merchandise 
is  destined,  to  make  entry  in  writing  of  such  merchandise,  with  the 
collector.  This  entry  is  to  specify  the  name  of  the  vessel,  the  port  or 
place  from  which  the  merchandise  was  imported,  the  particular  marks, 
numbers,  denomination  and  prime  cost,  including  charges  of  each 
parcel  or  package,  or  if  it  be  in  bulk,  the  quantity,  quality  and  prime 
cost,  in  either  ease  specifying  the  species  of  money  in  which  the  in- 
voices are  made  out.  The  entry  is  to  be  signed  by  the  person  making 
it,  who  is  to  produce  to  the  collector  and  naval  officer  the  original 
invoices  or  other  documents  received  in  lieu  thereof,  or  concerning 
the  same,  in  the  same  state  in  which  they  were  received,  together 
with  the  bills  of  lading  of  the  goods.*  The  indorsees  of  a  bill  of  lad- 
ing of  a  homeward  bound  cargo  consigned  to  order,  are  the  owners  in 
the  sense  of  the  statute.^ 

When  the  entry  is  made  by  an  agent,  he  is  required  to  give  bond 
that  the  owner  will  render  to  the  collector  a  full  account  of  the  mer- 
chandise imported ;  when  the  particulars  are  unknown,  a  declaration 


'  R.  S.  U.  S.  §  262Y.  2  R.  S.  U.  S.  §§  2747,  2758,  2760,  2761. 

3  Stewart  v.  United  Statps,  17  How.  124,  12y. 
*  R.  a  U.  9.  §g  2785,  2786. 

^  Conrad  v.  Pacific  Ids.  Co.  6  Peters,  262 ;    Gray  v.  Lanrence,  8  Blatcb.  117.     Agent 
may  make  entry. 
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on  oath  may  be  Bubetituted  for  the  entry.  If  the  entry  is  imperfect 
for  any  cause,  the  collector  is  directed  to  take  the  merchandise  into 
his  custody,  until  the  quantity,  quality,  or  value  is  ascertained.^ 

These  regulations  as  to  the  report  of  the  master,  and  the  entry  of 
the  merchandise  are  to  be  complied  with  before  the  vessel  is  unloaded. 
After  the  collector  and  naval  officer  have  made  a  gross  estimate  of  the 
duties  on  the  merchandise  named  in  the  entry,  and  these  duties  are 
either  paid  or  secured  to  be  paid,  the  collector  grants  a  permit  to  un- 
lade, which  is  countersigned  by  the  naval  officer  if  there  be  one  at 
the  portj  The  permit  contains  a  particular  description  of  the  mer- 
chandise to  be  landed,  the  names  of  the  master  and  the  vessel,  and 
the  place  whence  imported.'  The  unlading  takes  place  in  open  day^ 
between  sunrise  and  sunset,  under  the  supervision  of  the  inspector, 
who  is  placed  on  board  at  the  arrival  of  the  vessel,  and  remains  until 
the  cargo  is  discharged,  unless  he  obtains  permission  of  the  surveyor 
or  other  officer  to  absent  himself,  when  his  place  is  supplied.  It  is 
the  duty  of  the  inspector  to  inform  the  master  as  to  the  duties  he  is 
to  perform.  He  is  to  allow  no  merchandise  to  be  unladen  without  a 
permit,  and  is  to  keep  a  record  in  a  book  of  all  the  permits  granted, 
and  a  particular  description  of  the  goods  unladen  pursuant  to  the 
permit.^  In  the  case  of  wines  and  distilled  spirits,  the  permit  must 
be  first  produced  to  the  inspector  and  marked  with  the  word 
'^  inspected,"  the  time  when,  and  his  own  name,  before  it  is  lawful 
to  unload  there,  and  when  unloaded  they  are  to  be  inspected,  gauged,, 
and  marked/  The  regulation  as  to  permits  applies  as  well  to  goods 
whose  importation  is  prohibited  as  others.^  After  the  goods  are 
landed  on  the  wharf,  they  are  not  to  be  removed,  if  they  are  required 
to  be  weighed,  gauged,  or  measured,  without  the  consent  of  the 
proper  officer.*  The  inspector  and  the  weighers  and  gangers  are  re- 
quired to  make  a  return  to  the  collector  of  all  the  deliveries  made 
from  the  vessel.  These  returns  are  examined  by  the  naval 
officer,  and  if  they  correspond  with  the  manifests  and  entries  in  his 
possession,  it  is  to  be  indorsed  on  the  returns,  or  in  like  manner  if 
there  is  a  difference,  the  particiilars  of  the  difference  are  to  be  noted. 
The  collector  is  to  examine  the  returns  in  the  same  manner.' 

Oath  of  Importer^  and  Invoice. — The  oath  is  prescribed  for  the 
consignee,  the  owner  and  the  manufacturer.  The  form  of  the  oath 
is  varied  according  as  the  goods  have  been  purchased  by  the  owner^ 

>  R.  S.  U.  S.  §§  2787,  2788,  2789.  »  R.  S.  U.  S.  g§  2869,  2870. 

»  R.  S.  U.  S.  g§  2872,  2875,  2876,  2877.  "•  R.  S.  U.  S.  gg  2888,  2884,  2886. 

»  Harford  r.  United  States,  8  Cranch^  109.  «  K.  S.  U.  S.  g  2882. 
'  R.  S.  U.  S.  gg  2889,  2890. 
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or  when  thej  have  not  been  parehased,  but  the  manafactorer  himself 
puts  his  goods  in  the  market.  The  purchaser  makes  oath  'that  the 
invoice  contains  the  actual  coat  of  the  merchandise,  including 
charges,  while  the  oath  of  the  owner  where  the  goods  are  not  pur- 
chased, is  that  the  invoice  contains  a  faithful  and  just  valuation  of 
the  merchandise,  at  its  fair  market  value,  including  charges  at  the 
time  and  place  when  and  where  procured.^ 

The  invoice  is  made  out  in  the  weights  and  measures,  and  ap- 
praised in  the  currency  of  the  place  or  country  of  importation.^  It 
is  made  out  in  triplicate,  produced  to  the  consul  or  commercial  agent 
of  the  United  States  nearest  the  place  of  shipment,  with  a  declara- 
tion indorsed  of  the  acttial  cost  if  purchased,  or  if  not  purchased,  of 
the  actiud  market  value  of  the  merchandise  at  the  time  and  place 
where  the  same  was  procured  or  manufactured,  and  if  purchased,  that 
the  currency  stated  in  the  invoice,  is  the  currency  actually  paid  by 
the  purchaser.  The  person  producing  the  invoice  is  to  state  the  port 
at  which  it  is  intended  to  make  entry  of  the  merchandise  in  the  United 
States.  The  consul  is  to  indorse  upon  each  invoice,  a  certificate,  stat- 
ing that  the  invoice  has  been  produced  to  him,  the  date  of  the  pro- 
duction, the  name  of  the  person  who  produced  it,  and  the  port  at 
which  the  merchandise  is  intended  to  be  entered.  One  of  these  in- 
voices with  the  indorsement  is  delivered  to  the  person  producing  the 
invoice,  one  is  transmitted  to  the  collector  of  the  port  to  which  the 
goods  are  destined,  and  one  is  filed  in  his  ofBce.^ 

§  154.  The  Appraisement. — The  regulations  which  we  have  no- 
ticed, are  directed  principally  to  securing  the  reception  of  the  mer- 
chandise imported  into  the  custody  of  the  officers  who  are  to  estimate 
or  assess  the  duties.  This  duty  is  performed  by  the  collector  and 
naval  officer,  who  are  in  reality  the  assessors.  When  the  tax  is  a 
specific  one,  the  duty  to  be  performed  is  very  simple,  but  most  of 
external  taxes  are  imposed  on  the  value  of  the  goods,  and  it  often  re- 
quires time,  labor  and  skill  to  ascertain  this  value.  Originally,  imder 
the  act  of  1799,  the  first  comprehensive  act  on  the  subject,  the  duties 
or  taxes  were  imposed  on  the  value  stated  in  the  invoice.  Under  §  66 
of  that  act,  the  collector  was  authorized,  when  he  suspected  that  any 
merchandise  was  not  invoiced  at  a  sum  equal  to  that  for  which  it  had 
been  usually  sold  in  the  place  or  country  from  whence  it  was  im- 
ported, to  take  possession  of  the  goods  and  appoint  two  appraisers  to 

'  R.  S.  (J.  S.  §  2841.  «  R.  S.  U.  S.  §§  2887,  2388. 

»  R.  S.  U.  S.  «^§  2854,  2866,  2899.  Tho  latter  section  allowa  delivery  before  ap- 
praisement on  the  execution  of  a  penal  bond.  21  Int.  Rev.  R.  18,  19;  Treasury  Cir- 
cular, No.  1977. 
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ascertain  their  valae  at  the  time  and  place  of  importation.^  This  ap- 
praisement was  only  directed  in  cases  where  fraud  was  suspected,  and 
it  was  not  until  1823  that  the  appraisement  was  required  in  all  cases.' 
INow,  for  certain  designated  ports,  appiraisers  are  appointed  as  officers 
of  the  customs,  and  at  other  ports  merchants  are  selected,  and  there 
are  also  officers  known  as  general  appraisers,  who  nnder  the  direction 
of  the  Secretary  of  the  Treasury,  visit  different  ports  and  assist  in  the 
appraisement,  with  a  view  to  produce  uniformity  in  the  collection  of 
the  revenue,'^  so  that  the  appraisement  which  at  first  was  only  an  inci- 
dent in  the  collection  of  the  customs  in  case  of  damaged  and  ship- 
wrecked goods,  or  cases  of  suspected  fraud,  is  now  a  permanent  and 
important  portion  in  the  system,  and  no  goods  are  delivered  from  the 
custody  of  the  customs  officers  without  inspection  and  appraisal,  ex- 
cept where  a  bond  is  given  imder  §  2809,  to  deliver  in  ten  days  after 
the  packages  sent  to  the  store  are  appraised. 

The  appraisers  are  to  ascertain,  estimate  and  appraise  the  true  and 
actual  market  value  and  wholesale  price  of  the  merchandise  at  the 
time  of  exportation,  in  the  principal  markets  of  the  country  whence 
the  same  has  been  imported.^  They  must  make  an  actual  examinar 
tion,  and  an  examination  of  samples  taken  several  weeks  before  is  not 
sufficient.'  All  the  goods,  however,  are  not  examined.  The  collector 
designates  on  the  invoice  one  package  at  least  of  every  invoice,  and  one 
package  of  every  ten  packages  of  merchandise,  which  are  taken  to  the 
public  stores  for  examination.  These  packages  are  opened  and  examined 
by  the  appraisers,  and  if  deemed  proper  either  by  the  collector  or  ap- 
praisers, a  greater  number  of  packages  may  be  examined.*  The  power 
of  the  appraisers  does  not  end  when  their  report  is  returned  to  the 
coUector.  If  it  is  questioned,  it  may  be  reconsidered,  and  the  im- 
porter required  to  produce  his  correspondence.''  They  are  to  use  all 
reasonable  ways  and  means  in  their  power,  is  the  language  of  the 
statute,  to  ascertain  the  value  of  the  goods.^ 

What  value  is  to  be  ascertained  by  the  appraisers  2  This  question 
will  be  best  answered  by  looking  to  the  various  acts  on  the  subject, 
and  noting  the  changes  that  have  been  made  from  time  to  time. 
Pripr  to  1818,  and  under  that  act,  the  duties  were  laid  on  the  actual 
*cost  of  the  goods  to  the  importer,  and  when  the  collector  suspected 
.that  the  invoice  was  fraudulent  under  that  act,  he  directed  an  ap- 


*  Gordon's  IHgest  Rerenue  Laws,  p.  94,  Appendix;  act  of  1799,  §  66. 

*  Greeley  v.  Thompson,  10  How.  225.  »  R.  8.  U.  S.  ch.  I,  tit.  84,  §§  2608,  2609. 

*  R.  S.  U.  8.  §  2902.  »  Greeley's  AdmV  v.  Burgess,  18  How.  418, 

*  R.  8.  U.  8.  i  2901.  ^  Bartlett  v.  Kane,  16  How.  268. 
»  R.  8.  U.  8.  §  2902. 
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praisement,  and  the  appraisers  were  directed  to  ascertain  the  value  of 
the  goods  when  purchased  at  the  place  from  which  they  were  import- 
ed. If  the  vahie  thus  ascertained  was  twenty-five  per  cent,  above  the 
value  stated  in  the  invoice  as  the  actual  cost,  the  invoice  was  deemed 
fraudulent,  and  the  value  ascertained  by  the  appraisers  was  taken  as 
the  basis  for  the  estimate  of  duties.^  It  was  the  market  value  at  the 
place  of  importation,  and  at  the  time  of  the  purchase.  The  object  of 
the  collector  was  to  ascertain  the  actual  cost,  as  that  was  the  basis  on 
which  the  duties  were  estimated.  For  that  purpose  the  appraisers 
were  to  ascertain  the  market  value,  and  the  law  declares  that  a  certain 
degree  of  variance  shall  be  conclusive  as  to  the  fraud. 

In  1823,  there  came  for  the  first  time  the  distinction  between 
goods  purchased  and  those  procured  otherwise.  As  to  purchased 
goods,  the  oath  of  the  importer  is  that  the  invoice  contains  a  true  ac- 
count of  the  actual  cost  of  the  goods,  while  as  to  those  otherwise  pro- 
cured, it  is  that  the  invoice  contains  a  just  and  faithful  valuation  at 
their  fair  marJcet  value  at  the  time  and  place  of  procurement,^  Un- 
der this  act  the  appraisers  ascertained  the  value  of  the  goods  when 
purchased,  at  the  time  of  purchase,  or  when  otherwise  procured  at  the 
time  of  procurement ;  this  was  done  when  the  goods  were  imported 
from  the  same  country  in  which  they  were  produced  or  manufactured. 
But  if  the  goods  were  imported  from  a  country  other  than  that  of 
their  origin,  then  the  value  was  ascertained  at  the  time  of  their  ex^ 
portation  to  this  country ;  the  value  however  is  the  value  in  the  coun- 
try of  production  in  all  cases.*  The  same  rule  prevailed  under  the 
various  acts  down  to  1851.  Under  the  act  of  1842  there  are  numer- 
ous cases  showing  the  existence  of  the  same  rule.^ 

In  1857,  Congress  changed  the  policy  of  the  country  as  to  this  mat- 
ter. Under  this  act  the  value  to  be  ascertained  by  the  appraisers  is 
that  of  the  goods  in  the  principal  markets  of  the  country  from  which 
they  are  imported.  No  reference  is  made  to  their  value  in  the  coun- 
try of  their  production,  or  to  the  time  of  their  purchase.  The  time 
is  the  period  of  exportation,  and  the  place  that  from  which  they  are 
imported.  Cutch,  a  product  of  the  East  Indies,  was  imported  from 
Halifax.  The  appraisers  decided  that  London  and  Liverpool  were  the 
principal  markets  of  Great  Britain,  the  country  from  which  it  was  im- 
ported.    This  was  correct,  and  the  decision  of  the  appraisers  as  to 


»  U.  S.  V.  Tappan,  11  Wheat.  419,  428. 

*  Gordon's  Digest  Rev.  Laws,  p.  230 ;  act  of  1828,  §g  4,  6. 

*  Greeley  f.  Thompson,  10  How.  226,  237. 

*  Maxwell  v.  Griswold,  10  How.  242 ;  Marlot  v.  Lawrence,  8  Blatch.  C.  C.  122 ;  Mait^ 
land  V.  Lawrence,  8  Blatch.  C.  C.  378 ;  Griswold  v.  Lawrence,  1  Blatch.  C.  C.  699. 
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what  are  the  principal  markets  of  a  country,  is  conclusive.^  The  word 
country  embraces  all  the  possessions  of  a  foreign  State,  however  wide- 
ly separated.  The  act  of  1865  seems  to  continue  this  policy.  The 
appraised  value  is  that  of  the  actual  market  value  or  wholesale  price 
at  the  period  of  exportation  to  the  United  States,  in  the  principal 
markets  of  the  country  from  which  the  same  shall  have  been  imported.* 

What  is  the  value  to  be  ascertained  by  the  appraisers  now  ?  The 
general  rule  now  is  that  the  appraisers  determine  "  the  actual  market 
value,  or  wholesale  price  thereof,  at  the  period  of  the  exportation  to 
the  United  States,  in  the  principal  markets  of  the  country  from  which 
the  same  has  been  imported."  •  This  section  of  the  Revised  Statutes 
carries  out  the  policy  of  Congress  heretofore  noticed  under  the  act  of 
1851.  The  place  to  which  we  look  to  ascertain  market  value  is  the 
country  of  importation,  the  time  is  the  period  of  exportation.  No 
reference  is  made  here  to  the  country  in  which  the  merchandise  was 
produced  or  manufactured,  and  if  there  were  no  other  provision  in  the 
statutes  it  would  apply  to  aU  merchandise,  without  reference  to  the 
country  of  origin.  But  the  section  immediately  preceding  this  pro- 
vides for  ascertaining  the  value,  where  the  merchandise  has  been  im- 
ported into  the  United  States  from  a  country  in  which  it  has  not  been 
manufactured  or  produced.  The  rule  in  such  cases  is  that  they  take 
current  market  value,  or  wholesale  price,  at  the  principal  markets  of 
the  country  of  production  or  manufacture,  at  the  time  when  the  good& 
are  exported.*  There  are  two  rules,  one  applying  when  the  merchandise 
is  exported  from  the  country  of  its  origin,  and  the  other  when  it  is  not ; 
in  each  we  look  to  the  period  of  exportation  as  to  the  timey  and  the 
difference  is  only  as  to  the  place.  In  the  first,  where  origin  and  place 
of  export  are  the  same,  it  is  the  principal  markets  of  the  country  of 
exportation  /  in- the  second,  where  origin  and  export  are  not  the  same, 
it  is  the  principal  markets  of  the  country  of  origirij  not  of  export. 
This  section  (§  2905),  reproduces  the  distinction  as  to  the  country  of 
origin,  which  was  obliterated  by  the  act  of  1851. 

What  are  the  principal  markets  of  the  country  of  exportation  ?  The 
word  country  is  not  used  in  its  geographical  sense,  but  in  its  political 
sense,  so  that  when  an  article  is  imported  from  Halifax,  its  value  may 
be  that  of  London  or  Liverpool ;  from  any  part  of  Portugal  may  have 
its  value  fixed  by  that  at  Cadiz  ;  and  merchandise  manufactured  in 


>  Stairs  v.Peaslee,  18  How.  621,  626,  626;  Morris  v.  MazweU,  8  Blatch.  C.  C.  148; 
Grinnell  v.  Lawrence,  1  Blatch.  C.  0.  846,  849;  Baroard  v.  Morton,  1  Sprague,  186;  Bal- 
lard V,  Thomas,  19  How.  882. 

>  2  Bright  Dig.  Laws  U.  S.  p.  268,  g  116;  18  Stat.  U.  S.  p.  493,  §  1. 
»  R.  S.  0.  S.  §  2906.  *  R.  S.  U.  S.  §  2906. 
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Bheims  may  have  its  value  fixed  by  evidence  of  the  market  value  at 
Paris,  although  one  hundred  miles  distant.^  What  are  the  principal 
markets  is  a  question  to  be  decided  by  the  appraisers. 

Market  value  is  the  price  at  which  the  owner  or  producer  holds 
the  merchandise  for  sale— -the  price  at  which  it  is  freely  offered  for 
sale  in  the  market,  such  price  as  he  is  willing  to  receive  if  the  goods 
are  sold  in  the  ordinary  course  of  trade.'  As  evidence  of  this  market 
value,  the  fact  that  the  claimants  named  prices  at  which  they  would 
sell,  and  below  which  they  would  not  sell ;  an  answer  by  them  to  a 
letter  containing  a  mercantile  proposition,  fixing  certain  prices  as  the 
lowest  cash  prices  for  export ;  letters  of  other  manufacturers  of  wines 
of  the  same  grade,  giving  prices  of  their  own  wines,  and  even  evi- 
dence of  cost  of  manufacture,  with  manufacturer's  profit  added,  may 
be  received.  The  price  lists  of  dealers  are  admissible,'  and  so  are  let- 
ters of  third  parties  abroad,  written  to  other  parties,  offering  to  sell 
at  certain  rates,  if  written  in  the  ordinary  course  of  business.^  This 
evidence  was  admitted  in  proceedings  to  forfeit  the  goods  for  making 
entry  by  a  false  invoice,  the  value  stated  being  below  the  actual 
market  value.     The  appraisers  may  act  upon  any  such  evidence. 

The  appraisers  may  examine  the  importer  on  oath  as  to  any 
matter  they  deem  material  touching  the  value  of  the  merchandise, 
and  require  the  production  of  any  letters,  invoices  or  accounts  in  his 
possession  relating  to  the  same.  The  testimony  taken  in  writing  by 
them  is  to  be  preserved,  and  transmitted  to  the  Secretary  of  the 
Treasury  when  he  shall  require  it.^  If  necessary,  in  the  discretion  of 
the  secretary,  he  may  authorize  the  collector  to  require  the  importer 
to  give  bond  to  produce  in  a  limited  period,  evidence  of  the  class  or 
denomination  of  the  merchandise,  or  the  rate  of  duty  to  wliich  it  is 
subject.* 

Formerly  the  appraisers  did  not  ascertain  the  quantity  or  weight 
of  merchandise,  but  confined  their  investigations  to  the  value.'' 
Kow  it  seems  to  be  a  part  of  their  duty  to  ascertain  the  quantity ; 
the  phrase, ''  the  number  of  such  yards,  parcels  or  quantities,"  in 
section  2902  of  the  Bevised  Statutes  will  bear  that  construction.    If 


'  Stoirs  V.  Peaslee,  18  How.  625;  1209  Qnarter  Casks  of  Wine,  2  Ben.  249 ;  GkKldard 
If.  MaxwtU,  8  Blatcb.  C  C.  131 ;  Cliqaofs  Champagne,  3  Wall  114,  148. 

^  8109  Cases  of  Champagne,  1  Ben.  241. 

>  1  Ben.  241 ;  Six  Cases  of  Silk  Ribbons,  3  Ben.  686 ;  Cliqaofs  Champagne,  3  WaU. 
114. 

*  Fennerstein*s  Champagne,  8  Wall.  146,  Wayne,  Clifford  and  Paries,  J  J.,  dissenting. 
»  R.  S.  U.  S.  §  2922.  «  R.  S.  U.  S.  §  2926. 

'  Marriott  v,  Brune,  9  How.  286. 
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the  weight,  quantity  or  measure  in  the  invoice  does  not  correspond 
with  that  of  the  appraisers,  or  the  weighers  and  gangers,  the  importer 
is  to  bear  the  expense  of  the  weighing,  gauging  or  measuring.^ 

Where  goods  are  damaged  during  the  voyage,  the  appraisers  are 
to  ascertain  that  damage,  and  the  proof  as  to  damage  must  be  lodged 
in  the  custom  house  in  ten  days  from  the  landing  of  the  merchandise. 
Under  the  acts  of  1799  and  1823,  the  claim  for  damage  was  required 
to  be  made  before  entry.*  The  phraseology  of  the  statute  now  would 
indicate  that  the  appraisers  are  to  ascertain  the  damage  as  a  matter  of 
course  whenever  their  attention  is  called  to  the  matter,  the  only  lim- 
itation on  the  right  being  that  the  proof  shall  be  lodged  within  ten 
days  as  formerly.'  Wrecked  goods  are  also  to  be  appraised,  but  here 
the  statute  is  express,  that  the  appraisement  shall  be  before  entry.  In 
all  other  respects  the  proceedings  are  the  same  as  in  the  case  of  a  re- 
duction claimed  on  account  of  damage  during  the  voyage.^  Where 
the  entry  of  goods  is  incomplete  for  want  of  a  manifest  or  original 
invoice,  or  from  any  other  cause,  or  where  the  goods  are  damaged 
during  the  voyage,  they  are  carried  at  once  to  a  storehouse  designated 
by  the  collector,  and  there  remain  until  the  particulars,  cost  and  value 
are  ascertained.^ 

§  155.  Dutiable  Value — Additions  to  Invoice  Value — Twenty 
per  cent.  Penalties. — The  value  which  we  have  been  considering  is 
the  appraised  value,  whieh  is  different  from  the  value  on  which  duties 
are  imposed.  The  function  of  the  appraised  value  now  is  what  it  was 
originally,  a  guide  to  ascertain  whether  the  importer  has  correctly 
stated  in  the  invoice  the  actual  cost  or  market  value,  as  required  in 
the  entry  and  the  oaths  thereto,  a  difference  between  these  values  of 
a  certain  amount  being  considered  conclusive  of  fraud  or  undervalu- 
ation.® 

The  dutiable  value  is  that  upon  which  the  collector  estimates  the 
duties  or  taxes.  Originally  it  was  upon  the  actual  cost  in  the  invoice, 
but  this  gave  an  advantage  to  the  manufacturer  over  the  purchaser. 
In  the  cost  to  the  purchaser  was  necessarily  included  the  profit  of  the 
manufacturer,  so  that,  if  each  of  them  paid  duties  on  the  actual  cost 
to  them,  there  would  be  a  discrimination  in  favor  of  the  manufacturer 
or  producer  to  the  extent  of  the  profit  made  by  the  manufacturer  or 


^  R.  S.  U.  S.  §  2922.  This  changes  the  rale  laid  down  in  Manhattan  Gas  Light  Co. 
V.  Maxwell,  2  Blatch.  C.  0.  405,  where  the  court  held  that  the  importer  was  not  liable  to 
such  expense.  See  §  2934.  Medicines  are  examined  as  to  qaality,  purity  and  fitness  for 
medical  purposes. 

«  Shelton  v.  Collector,  6  WalL  118.  »  R.  S.  U.  S.  §  2927. 

*  R.  S.  U.  S.  §  2928.  •  R.  S.  U.  S.  §  2926. 

*  United  States  v.  Tappan,  11  Wheat.  419. 
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producer  when  he  sold  his  goods.  This  was  remedied  by  the  act  of 
1823,  which  required  the  manufacturer  or  producer  to  invoice  and 
enter  his  merchandise  not  at  the  actual  cost,  but  at  the  market  value 
or  wholesale  price.^  And  this  distinction  between  a  purchaser  and 
producer  or  manufacturer  is  preserved  in  all  the  subsequent  acts,  and 
forms  an  important  feature  in  the  customs  laws.  The  purchaser 
makes  oath  that  the  invoice  contains  the  actual  cost  including  certain 
charges,  and  the  person  who  has  not  purchased,  that  the  invoice  con- 
tains their. fair  market  value  including  certain  charges.* 
The  dutiable  value  consists  of  six  different  items: 
a.  The  first  item,  which  is  the  basis  from  which  we  start,  is  cost, 
or  actual  wholesale  price,  or  general  market  value,  at  the  time  of  ex- 
portation in  the  principal  markets  of  the  country  of  exportation. 
This  item  is  in  the  alternative ;  if  the  importer  purchased  the  goods, 
then  we  commence  with  the  cost ;  if  the  merchandise  was  not  pur- 
chased, and  is  imported  by  the  manufacturer  or  other  person,  we  com- 
mence with  the  market  value  or  wholesale  price,  not  the  retail  price. 
The  place  to  which  we  look  is  the  principal  markets  of  the  country  of 
exportation.  In  ascertaining  what  these  markets  are,  the  same  rule 
prevails  as  in  the  case  of  appraised  value,  the  word  country  is  not 
used  in  a  geographical  but  in  a  political  sense.'  The  time  of  exporta- 
tion is  the  day  on  which  the  vessel  sails,  and  ordinarily  the  date  of  the 
bill  of  lading  may  be  regarded  as  that  period.*  It  is  now  provided 
by  statute  that,  in  ascertaining  the  market  value  to  impose  duties,  the 
day  of  actual  shipment  shall  be  the  period  looked  to.  Whenever  a 
bill  of  lading  is  presented,  showing  the  date  of  shipment,  this  bill  of 
lading  must  be  certified  by  a  United  States  consul  or  commercial 
agent.*^  This  statute  does  not  provide  for  the  case  of  a  purchaser 
where  the  duty  is  imposed  on  cost^  nor  does  it  furnish  a  rule  to  guide 
the  officers  of  customs  when  the  bill  of  lading  is  not  certified  in  the 
manner  prescribed.  In  such  cases  the  rule  of  Sampson  v,  Peaslee  ^ 
would  prevail ;  the  day  of.  sailing  would  be  the  period  of  exportation, 
and  the  date  in  the  bill  of  lading  would  furnish  prima  facie  evidence 
of  that  period. 

h.  Theseconditemiscostof  transportation,  shipment  and  tranship- 

ment,  with  all  expenses  included,  from  the  pi  ace  of  growth  or  viaiivr 

factxire^  whether  by  land  or  water,  to  the  vessel  in  which  shipment  is 


1  Gordon's  Dig.  Rev.  Laws,  p.  230;  Act  of  1823,  §g  4  aiMl  5. 

'  R.  S.  U.  8.  §  2S41.    Discounts  for  cash  are  deducted  from  the  invoice  valae,  it  is 
the  cash  value  that  is  the  basis  of  the  tax.     Goddard  v.  Arthur,  22  Int.  Rev.  Rec.  267. 

'  Cliquot's  Champagne,  3  Wall.  114.  *  Sampson  v.  Peaslee,  20  How.  671. 

*  R.  S.  U.  S,  §  2904.  «  20  How.  671. 
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made  to  the  United  States,  This  item  is  one  that  it  is  veiy  difficult 
to  construe.  As  we  have  seen  heretofore,  the  appraised  value  is  not 
an  item  of  the  dutiable  value,  the  appraisal  being  only  to  ascertain 
whether  there  was  fraud  in  the  invoice.  But  in  1823,  when  the  ap- 
praisement became  a  permanent  feature  in  the  customs  laws,  the 
appraised  value  seems  to  have  been  made  the  basis  on  which  duties 
were  imposed.  For  instance,  the  acts  of  1842  and  1846  required  "all 
costs  and  charges  except  insurance,  including  in  every  case  a  charge 
for  commissions,"  to  be  added  to  the  appraised  value,  which  value 
when  the  goods  were  from  the  country  of  their  origin,  was  that  of 
the  country  of  export,  and  when  from  a  country  not  that  of  their 
origin,  it  was  the  value  of  the  goods  in  the  country  of  their  origin. 
When  goods  were  shipped  from  Canton  to  London,  and  reshipped 
to  New  York,  the  freight  from  Canton  to  London  was  not  allowed  to 
be  added.  The  costs  and  charges  contemplated  were  those  incurred 
at  the  place  of  shipment  to  the  United  States,  not  those  charges 
incurred  prior  to  the  shipment.  The  charges  incurred  prior  to  that 
time  were  included  in  the  market  value.  The  fact  that  the  market 
value  is  that  of  the  place  of  shipment  in  one  case  and  the  country  of 
production  in  another,  does  not  alter  the  rule.^  To  add  the  charges 
prior  to  shipment  would  be  to  include  these  charges  twice.  The 
implication  is  strong  in  this  case  that  freight  from  London  to  the 
United  States  might  be  added,  but  subsequent  cases  show  that  such 
was  not  the  meaning  of  the  court.  When  goods  were  bought  in 
Buenos  Ayres,  transported  to  Montevideo,  and  thence  shipped  to  the 
United  States,  the  freight  from  Buenos  Ayres  to  Montevideo  was  not 
allowed  to  be  added,  and  costs  were  limited  to  costs  at  Montevideo ; '  and 
where  silks  were  shipped  from  Canton  to  London,  and  thence  were 
shipped  to  New  York,  the  courts  say  that  neither  the  freight  from 
Canton  to  London  or  from  London  to  New  York  is  to  be  added.* 
And  under  the  act  of  1851,  which  so  far  as  this  matter  is  concerned, 
is  the  same,  when  goods  were  shipped  from  Smyrna  to  Liverpool, 
to  be  reshipped  to  the  United  States,  freight  from  Smyrna  to  Liver- 
pool was  not  allowed  to  be  added.*  Curtis,  J. :  "  The  direction  to  add 
charges  to  the  cost  of  the  goods  was  in  the  act  of  1795,  then  in  the 
act  of  1799,  and  in  many  acts  since.  The  practice  of  the  treasury 
department  has  been  not  to  include  freight  as  a  dutiable  charge,  as 


^  Grinnell  v.  Lawrence,  1  Blatch.  C.  C.  346. 

«  Wilbur  V,  lAwrence,  2  Blatch.  C.  C.  314. 

'  Griswold  v.  Maxwell,  3  Blatoli.  C.  C.  145. 

4  Graot  V.  Peaselee,  2  Curt.  C.  C.  250;    8.  p.  HoCmin  v.  Williams.  Taney's  Decisions, 
69;  H^ttoo  V,  8chell,6  Blatch.  C.  C.  48;  Barnard  v,  Morton,  1  Spra^e,  186. 
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stated  in  the  circular  of  March  27, 1851.  This  practical  construction 
must  be  considered  as  knoMm  by  Congress  when  they  used  the  phrase- 
ology in  the  act."  But  this  court  held  that  the  act  made  a  difference 
between  transportation  by  sea  and  transportation  by  land,  and  thought 
that  the  cost  of  transportation  from  the  place  in  which  goods  were 
purchased  in  the  country  of  their  origin  to  the  seacoast  might  be 
added,  and  transportation  from  Paris  to  Havre  was  allowed  to  be 
added.^  In  1865,  all  laws  requiring  duties  to  be  assessed  on  "  com- 
missions, brokerage,  costs  of  transportation,  shipment  and  tranship- 
ment, and  other  like  costs  and  charges  incurred  in  placing  any  goods, 
wares  or  merchandise  on  shipboard  "  were  repealed.* 

The  provision  in  the  Revised  Statutes  evidently  makes  a  change 
as  to  the  second  item.  Transportation  is  an  item  now  of  dutiable 
value,  and  all  kinds  of  expense  attendant,  whether  original  shipment 
or  transhipment,  whether  by  land  or  water,  between  certain  points, 
from  the  jpl<u:e  of  growth  or  manufacture  to  the  vessel  in  which  ship- 
ment is  made  to  the  United  States,  are  included. 

The  place  of  growth  or  manufacture  refers  to  the  particular  town 
or  hamlet.  It  is  used  in  its  geographical  sense,  as  contradistinguished 
from  the  word  country.  The  cost  is  reckoned  from  that  point  to  the 
vessel  which  brings  the  merchandise  direct  to  the  United  States. 
This  encourages  direct  importation  from  the  country  of  origin.  If 
the  importer  purchases  in  a  country  not  that  of  the  origin,  he  will 
have  to  pay  for  the  transportation  to  that  point  in  his  purchase  ;  and 
in  paying  duties,  that  item  will  be  included  a  second  time,  as  a  part 
of  the  cost  of  transporting  the  goods  to  the  vessel  which  brings 
them  to  the  United  States,  which  is  to  be  added  to  the  cost  of  the 
goods. 

c.  The  next  item  is  the  value  of  "  the  sack,  box,  or  covering  of 
any  kind,  in  which  the  merchandise  is  contained."  Under  former 
acts,  when  wool  was  imported  in  hides,  the  value  of  the  hides  was 
included  as  one  of  the  charges  of  getting  goods  aboard  the  ship,  being 
considered  a  part  of  the  cost  of  packing.'  The  value  of  sacks  used 
in  importing  salt  was  considered  a  proper  item  in  ascertaining  market 
value,*  while  the  cost  of  boxes  used  for  preservation  and  convenience 


'  Warren  v.  Peaselee,  2  Curt.  C.  C.  231 ;  affi'd  2  Curt.  C.  C.  250 ;  1  Mayo's  Treasury 
Circulars,  p.  46. 

«  2  Bright  Dig.  Laws,  p.  269,  §  116 ;  13  Stat.  U.  S.  p.  498.  8  1.  See  21  Int.  Rev. 
Rec.  p.  62,  and  Circular,  2012,  fur  the  construction  of  this  item  uy  the  Secretary  of  the 
Treasury. 

3  SaxonTille  Mills  v.  Russell,  1  Low.  Decisions,  460. 

*  Barnard  v.  Morton,  1  Curt.  C.  C.  404. 
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in  shipping  lemons  and  oranges  was  not  so  considered.*  The  rule  is 
now  fixed  as  to  the  dutiable  value ;  all  materials  in  which  the  goods 
are  shipped  are  included. 

d.  The  fourth  item  is  commission  at  the  usual  rates,  but  not  less 
than  2^  per  cent.  It  was  claimed  under  a  former  act  that  the  com- 
mission was  only  to  be  added  when  it  was  actually  paid.  The  case 
was  one  of  an  importer  of  crockery,  where,  when  the  dealer  employs 
the  agent  of  the  manufacturer,  or  sends  directly  to  the  manufacturer, 
he  pays  no  commission,  and  it  is  only  when  he  ha«  to  employ  an 
agent  that  the  commission  is  actually  paid.  The  court  held  that  the 
act  applied  to  every  case.'  It  is  the  commission  actually  paid  that  is 
to  be  added,  and  the  Secretary  of  the  Treasury  cannot  fix  the  rate.^ 
The  statute  now  fixes  the  minimum. 

e.  The  fifth  item  is  brokerage,  export  duty,  and  all  actual  or  usual 
charges  for  putting  up,  preparing,  and  packing  for  transportation  or 
shipment.  This  seems  to  be  an  entirely  new  item  not  foiuid  in  acts 
previous  to  1866. 

f.  The  last  item  is  that  charges  of  a  general  nature  incurred  in 
the  purchase  of  a  general  invoice  are  proportioned  pro  rata  among 
all  parts  of  the  invoice.  The  aggregate  of  these  items  constitutes  the 
value  on  which  duties  are  assessed  according  to  the  rate  fixed  by  Con- 
gress for  the  particular  article.  The  details  of  this  section  were  enacted 
for  the  first  time  in  1866.* 

If,  in  the  same  invoice,  there  is  merchandise  of  the  same  material 
or  description,  but  of  different  values,  the  duty  is  to  be  assessed  on 
the  whole  invoice  at  the  rate  to  which  the  highest  valued  goods  are 
subject*  So,  if  articles  composed  wholly  or  in  part  of  wool  or  cotton 
of  similar  kind,  but  different  quality,  are  found  in  the  same  package, 
it  is  the  duty  of  the  appraisers  to  take  the  value  of  the  best  article  in 
the  package  as  the  average  value  of  the  whole  package.® 

Penalties. — There  are  penalties  imposed  under  certain  circum- 
stances which  are  added  to  the  duties  to  be  paid.  One  of  these  pen- 
alties is  where  the  appraised  value  exceeds  the  invoice  value  by  ten 
per  cent.  If  the  importer  has  purchased  his  goods  below  the  market 
value  as  much  as  ten  per  cent.,  although  his  invoice  states  the  cost 
truly,  he  will  be  subject  to  a  penalty.    To  relieve  him  from  this  hard- 


^  Cobb  V,  Hamlin,  8  Int.  Rev.  Rec.  121 ;  Harding  v,  Whitney,  11  Int  Rev.  Rec.  103. 

*  Norcross  v.  Greeley,  1  Curt.  C.  C.  114. 

■  Mnnsell  v.  Maxwell,  3  Bl«tch.  C.  C.  864.  In  Warren  v.  Peaselee,  2  Curt.  C.  C.  231, 
it  18  SNid  that  the  snm  on  which  commissions  is  fixed  by  usage  may  be  the  footing  of  the 
invoioe. 

*  14  Stat.  U.  S.  p.  880,  §  9.  *  R.  S.  U.  S.  §  2910. 

*  R.  S.  U.  S.  §  2911. 
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ship  the  eighth  section  of  the  act  of  1846  provided  that  the  importer 
may,  on  the  entry  of  the  goods,  make  such  additions  to  the  invoice 
vahie  as  in  bis  opinion  will  raise  the  same  to  the  true  market  value  of 
such  goods  in  the  market  of  exportation.^  This  provision  only  ex- 
tended to  the  case  of  purchasers,  and  did  not  include  manufacturers 
or  producers.^  Where  the  consignee  made  an  entry,  presenting  an 
invoice  sent  to  him  by  the  owner,  and  made  oath  as  to  its  correctness, 
and  after  the  collector  had  directed  the  appraisement,  but  before  it 
was  completed,  applied  to  amend  the  entry  by  adding  to  the  price  set 
down  in  it  an  amount  sufficient  to  raise  the  goods  to  their  fair  market 
value  abroad,  in  order  to  avoid  the  penalty,  the  privilege  was  refused.' 
By  the  express  words  of  the  statute  now  the  privilege  is  confined  to 
the  period  of  entry.  It  is  to  be  at  the  time  when  "  he  shall  produce 
his  original  invoice  to  the  collector,  and  make  and  verify  his  written 
entry  of  his  merchandise,  and  not  afterward."  But  it  has  been  ex- 
tended as  to  persons,  and  now  includes  not  only  the  purchaser,  but 
those  who  procure  the  goods  in  any  other  mode.* 

Penalty  under  ^  2900. — This  section  allows  the  additions  to  the 
value  in  the  invoice  to  be  made  at  the  time  of  entry,  but  it  declares 
that  a  penalty  of  twenty  per  cent,  on  the  appraised  value  shall  be  col- 
lected, if  the  appraised  value  exceeds  by  ten  per  cent,  the  value  as  de- 
clared in  the  entry.  This  penalty  was  imposed  for  the  same  reason 
prior  to  1846  ;  and  when  that  act  was  passed  it  was  claimed  that  this 
penalty  was  then  only  to  be  imposed  in  case  the  additions  were  made, 
but  the  courts  held  that  it  applied*  whether  the  additions  were  made 
or  not,  the  offense  aimed  at  was  an  undervaluation,  and  the  only  dif- 
ference now  and  before  the  act  was  that  the  purchaser  might  avoid 
the  penalty  by  his  additions  made  at  the  time  of  entry.**  Originally 
it  only  applied  to  purchasers;  but  after  1857  it  was  extended  to 
manufacturers  as  well  as  purchasers,  and  now  it  applies  to  all  import- 
ers.* If  there  is  a  difference  between  the  value  declared  on  entry  and 
the  appraised  value  of  ten  per  cent.,  whether  that  value  has  been  in- 
creased by  the  addition  which  the  importer  is  privileged  to  make  or 


>  Stairs  V.  Peaselee,  18  Ho^r.  627, 628. 

*  l^eU-ber  v.  Lawrason,  21  How.  261 ;  Thomson  v.  Maxwell,  2  Blatch.  C.  C.  386 ;  Christ 
V,  Maxwell,  8  Blatch.  C.  C.  129. 

>  Harriman  v.  Maxwell,  8  filatch.  C.  G.  421. 

^  R  S.  ir.  S.  g  2900.  By  a  recent  act  the  failure  to  add  the  additional  dutiable  charge 
mentioned  in  g  2907,  if  without  intent  to  defraud,  does  not  forfeit  the  i^ods,  but  the  ool- 
lector  is  to  add  double  the  am  unt  omitted.     18  ^tut.  U.  S.  p.  189,  §  14. 

»  Stairs  v.  Peiselee,  18  How.  627, 628. 

«  Belcher  v.  Lawrason,  2 1  How.  261 ;  Kimball  v.  Collector,  10  Wall.  486 ;  2  Blatcb.  C.  C. 
386;  3  Blaicb.  C.C.  129. 
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not,  the  penalty  is  to  be  collected.     The  penalty  is  twenty  per  cent, 
on  the  value  ascertained  by  the  appraisers. 

The  value  which  the  appraisers  ascertain  is  not  the  gross  value  of 
the  articles  in  the  invoice  or  entry,  but  the  value  by  the  weight,  gauge, 
yard  or  measure.  If  the  difference  between  the  weight  or  measure 
named  in  the  invoice  is  so  great  as  to  make  the  aggi'egate  value 
greater  by  ten  per  cent,  than  the  aggregate  in  the  invoice,  the  penalty 
is  not  incurred.  The  penalty  is  for  undervaluation,  and  if  the  value 
per  yard  is  correct,  it  is  not  incurred.*  The  duty  is  imposed  on  tlie 
goods  actually  imported,  and  if  the  quantity  is  really  less  than  that 
stated  in  the  invoice,  he  pays  not  for  the  amoimt  in  the  invoice,  but 
the  amount  landed.'  So,  if  a  greater  amount  is  landed  than  is  in  the 
invoice,  duty  is  paid  on  that  amount,  but  the  penalty  of  undervalua- 
tion is  not  incurred. 

This  privilege  of  making  additions  was  designed  alone  to  relieve 
the  importer  from  the  penalty  of  undervaluation,  by  allowing  him  to 
raise  the  value.  It  was  not  intended  to  allow  him  to  escape  duty  by 
reducing  the  value  in  the  invoice  by  amendments  at  the  time  of 
entry.  The  original  act  and  all  subsequent  acts  contain  a  proviso  that 
the  duty  shall  not  be  assessed  upon  less  than  the  invoice  or  entered 
value. 

By  the  act  of  1857,  wool  of  the  value  of  twenty  cents  or  less,  at 
the  place  of  exportation,  was  exempt ;  if  over  that  value,  it  was  sub- 
ject to  a  duty  of  twenty-four  per  cent.  An  importer  bought  wool  at 
Capetown  at  ten  pence,  which  was  over  twenty  cents  federal  money, 
but  he  did  not  ship  it  until  wool  had  fallen  to  eight  and  a  half  pence, 
which  was  less  than  twenty  cents  federal  money.  The  wool  was  in- 
voiced at  the  actual  cost  and  entered  according  to  the  invoice  value. 
The  appraisers  reported  the  value  correct.  A  re-appraisement  was 
asked  after  the  duties  were  assessed,  but  before  they  were  paid,  to 
determine  the  actual  value  of  the  wool,  which  was  refused.  The  court 
held  that  the  proviso  not  only  applied  to  goods  subject  to  duty,  but 
to  those  which  would  otherwise  be  exempt.' 

Penalty  under  §  2908. — This  penalty  is  only  imposed  when  the 
additions  are  made  to  the  entry  in  pursuance  of  §  2900.  When  those 
additions  exceed  the  value  declared  in  the  entry  by  ten  per  cent.,  then 
a  penalty  of  twenty  per  cent,  on  the  value  as  entered,  is  imposed. 
This  penalty  is  entirely  different  from  that  of  §  2900.  The  latter  is 
for  an  undervaluation,  the  test  of  which  is  a  difference  of  ten  per 
cent,  between  the  appraised  value  and  the  entered  value,  which  may 

>  Manhattan  Qqb  Light  Co.  v.  MaxweU,  2  Blatch.  G.  0.  406. 
'  MarrioU  v.  Brune,  9  How.  619.  '  Kimball  v.  Oolleetor,  10  Wall.  486. 
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or  may  not  include  additions.  But  under  §  2908,  the  penalty  only 
attaches  where  the  additions  have  b^en  made,  and  is  intended  to  reach 
an  abuse  of  the  privilege  of  making  additions.  It  in  substance  says, 
that  additions  may  be  made  to  escape  the  penalty  of  undervaluation 
for  slight  differences  between  the  appraised  and  invoice  value,  but  if 
the  difference  is  as  much  as  ten  per  cent.,  then  the  penalty  is  im- 
posed for  this  large  addition  made  to  the  invoice  value.^ 

Perudty  under  §  2909. — This  penalty  is  entirely  different  from 
the  others.  It  is  imposed  on  a  different  amount  and  for  a  different 
offense.  Under  the  act  of  1846,  the  twenty  per  cent,  penalty  which 
we  have  noticed  under  §  2900,  applied  alone  to  the  purchaser,  but 
§  17  of  that  act  imposed  a  penalty  on  manufacturers  or  producers, 
where  there  was  a  difference  between  the  appraised  value  and  invoice 
value  of  ten  per  cent.  This  penalty  was  fifty  per  cent,  on  the  duty 
on  the  importation.*  This  section  seems  to  be  founded  on  §  17  of  the 
act  of  1846,  but  there  is  a  slight  difference.  The  penalty  here  is  for 
variance,  not  between  the  appraised  value  and  the  invoice  value,  but 
between  the  invoice  value  and  "  the  actual  value  to  be  appraised^ 
estimated  a^d  ascertained  as  hereinbefore  directed.^^  This  actual 
value  which  has  been  ascertained  as  hereinbefore  directed,  would  be  the 
dutiable  value,  for  that  was  the  object  of  the  proceedings  before  di- 
rected. A  difference,  then,  of  ten  per  cent,  between  the  dutiable 
value  and  the  invoice  value,  imposes  on  the  importer  a  penalty  of 
twenty  per  cent,  on  the  duty  which  would  have  been  imposed  if  the 
goods  had  been  fairly  invoiced.  There  are  three  distinct  penalties. 
The  first,  under  §  2900,  where  there  is  a  difference  of  ten  per  cent, 
between  the  entered  value  and  the  appraised  value,  of  twenty  per 
cent,  on  the  appraised  value.  The  second,  under  §  2908,  where  the 
additions  made  exceed  the  entered  value  by  ten  per  cent.,  a  penalty 
of  twenty  per  cent,  on  the  entered  value.  The  third,  under  §  2909, 
where  there  is  a  difference  of  ten  per  cent,  between  the  dutiable  value 
and  the  invoice  value,  a  penalty  of  twenty  per  cent,  on  the  duty  if 
the  merchandise  had  been  fairly  invoiced.  These  penalties  are  col- 
lected just  in  the  same  manner  as  the  duties  assessed  by  the  collector. 
There  must  be  an  actual  appraisal  before  they  are  imposed.  Goods 
were  entered  on  the  2d  of  April,  and  before  appraisal  a  corrected  in- 
voice was  received  from  the  producer.    This  was  filed  with  the  col- 

'  This  seems  to  haye  been  introduced  in  1866,  for  the  first  time.  14  Stat  U.  S.  p. 
880,  §  9.  Exception  as  to  carpet  wools,  22  Int.  Rev.  Kec.  889,  Treasury  Circular  No. 
8007;  Ibid.  297,  Treasury  Circular  No.  2986. 

*  Banneshall  v.  Redfield,  4  Blatch.  C.  C.  228 ;  Bischoif  v.  Maxwell,  4  Blatch.  C.  C. 
884;  Belcher  v.  Lawrason,  21  How.  852;  Stairs  v,  Peafllee,  18  How.  621;  21  Int.  Rev. 
Rec.  91,  icstruction  to  collector  at  Boston. 
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lector  on  the  17th  of  April,  with  notice  that  the  first  invoice  was 
made  out  in  the  absence  of  the  owner.  The  difference  between  the 
two  invoices  being  more  than  ten  per  cent.,  the  twenty  per  cent,  pen- 
alty was  imposed.     This  was  held  to  be  error.* 

§  156.  Revision  of  ths  Report  of  the  Appraisers^  Appeal  there- 
from^ and  from  Decisions  of  the  Collector. — It  is  the  duty  of  the 
principal  appraiser  at  the  port  to  revise  and  correct  the  report  of 
the  assistant  appraisers,  and  to  report  to  the  collector  their  decision 
thereon.  If  the  collector  deems  the  appraisement  too  low,  he  may  or- 
der a  re-appraisement,  which  may  be  made  either  by  the  principal  ap- 
praisers, or  by  three  merchants  designated  by  him  for  that  purpose, 
and  the  duties  may  be  charged  according  to  the  re-appraisement.* 
There  is  no  limit  in  the  statute  to  the  time  within  which  this  re-appraise- 
ment may  be  directed  by  the  collector.  The  action  of  the  collector 
was  sustained  in  a  case  where  the  goods  had  been  appraised  once  and 
delivered  to  the  importer.  The  court  say  if  from  neglect,  or  want  of 
proper  evidence  or  information  on  the  part  of  the  appraisers,  the  ap- 
praisal is  under  the  dutiable  value,  the  collector  should  be  permitted 
to  correct  the  error  under  this  power.*  No  opinion  was  expressed  as 
to  the  exercise  of  the  power,  if  the  goods  had  passed  beyond  the 
reach  of  the  collector. 

If  the  importer  is  dissatisfied  with  the  appraisement,  he  may  forth- 
with give  notice  to  the  collector,  who  selects  one  merchant  to  act  with 
the  general  appraiser,  or  he  may  select  two  merchants.  This  tribunal 
then  proceeds  to  examine  the  merchandise  in  the  same  manner  as  the 
appraisers  did.  If  they  do  not  agree,  the  collector,  as  an  umpire,  de- 
cides between  them.  The.  decision  by  this  tribunal  is  final,  and  the 
value  ascertained  by  them  is  the  true  value^  and  the  duties  are  to  he 
levied  thereon,* 

The  latter  part  of  this  section  is  in  seeming  conflict  with  the  view 
heretofore  expressed,  that  in  ascertaining  the  dutiable  value  under 
§  2907,  if  the  importer  is  a  purchaser  we  do  not  begin  with  the  ap- 
praised value^  but  with  the  cost  in  the  invoice.  The  language  of 
§  2930  is  sufficiently  broad  to  include  the  case  of  a  purchaser,  but  the 
distinction  between  a  purchaser  and  one  who  procures  his  goods  in 
some  other  manner,  is  a  prominent  feature  of  the  customs  laws  from 
1823  to  1857.  The  acts  of  1842  and  1846,  under  which  the  a/ppraised 
valuta  was  the  basis  of  the  dutiable  value,  was  express  in  requiring 
charges  and  other  items  to  be  added  to  the  appraised  vaZue^  but 


>  Howland  v,  MaxweU,  S  Blatcb.  C.  C.  146.  »  R.  S.  U.  S.  §  2929. 

»  lasigi  ».  CoUector,  1  WaU.  8^6.  *  R.  S.  U.  S.  g  2980. 
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§  2907,  in  express  words,  requires  the  basis  of  the  dutiable  value  to  be 
either  cost  or  actual  wholesale  price,  and  it  is  not  to  be  supposed  that 
in  so  important  a  matter  as  the  basis  of  dutiable  value,  words  whose 
meaning  is  well  defined  in  the  customs  laws  and  the  decisions  thereon, 
would  be  used  without  reference  to  such  laws  and  decisions.^ 

The  merchant  appraisers,  or  one  merchant  and  a  general  appraiser, 
constitute  a  tribunal  which  exercises  judicial  functions.  They  are 
spoken  of  as  quasi  judges,  or  legislative  referees.  They  constitute 
umpires  between  the  permanent  appraisers  and  the  importer.^  A 
merchant  appraiser  cannot  be  removed,  either  by  the  collector  or 
Secretary  of  the  Treasury,  except  for  misconduct ;  what  misconduct 
would  justify  such  action  is  not  stated.  But  in  that  case  the  mer- 
chant appraiser  was  removed,  because  he  wished  time  to  be  given  to 
obtain  further  evidence  upon  which  the  tribunal  could  act.  The  re- 
moval was  characterized  as  an  act  ^^  that  conflicted  with  all  just  notions 
of  judicial  independence  or  purity,  and  one  which,  if  sanctioned  as  to 
a  public  referee,  might  shake  confidence  abroad  as  well  as  at  home,  in 
the  administration  of  our  revenue  system  as  connected  with  commer- 
cial imports." 

The  report  of  this  tribunal  is  treated  as  an  award,  and  as  a  gen-^ 
eral  rule,  is  to  be  attacked  only  for  errors  apparent  on  its  face,  so  that 
even  if  it  could  be  shown  that  the  decision  made  was  against  the 
weight  of  evidence,  it  would  not  affect  it.  It  cannot  be  attacked 
by  matters  dehors  the  report,  except  by  showing  misconduct  in  thei 
appraisers,  or  that  they  did  not  decide  the  question  referred  to  them. 
If  it  could  be  shown  that  they  had  merely  ascertained  the  price  paid 
for  the  article,  and  not  its  market  value,  that  would  make  it  a  nallity. 
The  rules  and  regulations  made  by  the  secretary  under  the  acts  of 
Congress  cannot  control  the  judgment  of  the  appraisers.'  They  are  to 
act  upon  their  judgment  in  the  matter,  from  the  evidence  before  them. 
If,  however,  the  words  of  the  report  are  doubtful  in  their  meaning, 
parol  testimony  is  admissible  to  explain  the  report.*  While  the  func- 
tions of  this  tribunal  are  undoubtedly  judicial,  the  revenue  department 
regards  the  duties  of  the  persons  composing  the  tribunal  simply  as 
those  of  experts,  and  in  practice  does  not  allow  the  examination  to  be 
conducted  in  judicial  form,  such  as  the  appearance  of  the  appellants  by 
attorney,  and  cross-examination  of  witnesses.*'  It  is  not  even  neces- 
sary that  the  re-appraisement  should  take  place  in  the  presence  of  the 


»  21  Int.  Rev.  Rec.  pp.  198,  194,  228,  circulars  of  Secretary  of  Treasnry. 

*  Greeley  v,  Thompson,  10  How.  234;  Rankin  v.  Hoyt,  4  How.  J^2Y. 

'  Tucker  v.  Kane,  Taney's  Decisions,  146.  *  Belcher  v.  Linn,  24  How.  608. 

*  23  Int.  Rev.  Rec.  95 ;  Treasury  Circular,  No.  2666. 
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importer.*  The  merchant  appraisers  must  be  sworn  by  the  collector 
or  his  deputy ;  it  is  not  sufficient  for  them  to  be  sworn  by  the  general 
appraiser.^  If  the  proceedings  of  the  merchant  appraisers  are  regu- 
lar, they  are  not  at  all  affected  by  irregularities  in  the  report  of  the 
government  appraisers.'  Whether  the  appraisers  have  maHe  the  ex- 
amination in  accordance  with  the  statute,  is  a  question  of  fact  to  be 
determined  by  a  jury.* 

It  is  provided  by  statute  that  this  re-appraisement  shall  be  final 
and  conclusive  as  to  the  true  value  of  the  articles  imported,  and  the 
collector  is  to  act  upon  it  in  imposing  duties,  and  a  remedy  is  pro- 
vided by  way  of  appeal  from  the  decision  of  the  collector.  But  the 
appraisement  of  the  government  appraisers  is  also  final  and  conclusive 
unless  the  appeal  provided  for  is  taken  in  the  mode  prescribed.  The 
powers  of  the  appraisers  require  the  exercise  of  knowledge,  judgment 
and  discretion,  and  ^'  it  is  a  general  principle  that  when  power  or  juris- 
diction is  delegated  to  any  public  officer  or  tribunal  over  a  subject- 
matter,  and  its  exercise  is  confided  to  his  or  their  discretion,  the  acts 
BO  done  are  binding  and  valid  as  to  the  subject-matter.  The  only 
questions  which  can  arise  between  an  individual  claiming  a  right  un- 
der the  acts  done,  and  the  public  or  any  person  denying  their  validity, 
are  power  in  the  officer  or  fraud  in  the  party ;  all  other  questions  are 
settled  by  the  decision  made,"  unless  an  appeal  or  some  other  mode  of 
revising  the  decision  is  provided.'  The  appeal  or  notice  of  dissatis- 
faction with  the  report  or  decision  of  the  government  appraisers  is  a 
most  important  step  to  be  taken  by  the  importer,  when  the  objection 
to  the  decision  is  not  confined  to  a  want  of  power  to  act,  or  a  want  of 
jurisdiction  in  the  appraisers.  Where  the  importer  took  an  appeal, 
and  after  the  appeal  he  was  called  upon  by  the  appraisers  for  the  pro- 
duction of  his  correspondence,  which  he  refused  to  produce,  but  paid 
the  duties  under  protest  on  the  basis  fixed  by  the  appraisers,  this  was 
considered  as  a  waiver  of  his  appeal,  and  the  decision  of  the  ap- 
praisers was  final.® 

The  notice  of  appeal  must  be  absolute,  and  not  conditional.  A 
notice  to  the  collector  that  the  appraisement  is  not  satisfactory,  and 
that,  if  desired,  such  evidence  and  statements  would  be  produced  to 
the  collector  as  could  be  furnished  to  satisfy  him  of  the  correctness  of 
the  invoice  value,  is  not  sufficient.''    So  where  a  written  notice  of  dis- 

1  Bangs  V.  Maxwell,  8  Blatch.  C.  C.  136. 

<  Yaccari  v.  Maxwell,  3  Blatch.  C.  C.  368 ;  Schmaire  v.  MaxweU,  8  Blatch.  C.  C.  408. 

*  Greeley's  Administrator  v.  Bnrgess  et  al.  18  How.  418.  *  Ibid.  416. 

*  U.  S.  V.  Arredondo,  6  Peters,  69 ;  Bartlett  v.  Kane.  16  How.  268,  278  ;  Belcher  v. 
Linn,  24  How.  608 ;  Roller  v.  Maxwell,  8  lilatch.  0.  0.  142 ;  McCall  v.  Lawrence,  8 
Blatch.  C.  C.  860. 

*  Bartlett  v.  Kane,  16  How.  263,  2Y4.  *>  Schmaire  v.  Maxwell,  3  Blatch.  C.  C.  408, 
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satisfaction  was  given,  but  on  being  asked  if  he  desired  an  appndse- 
meht  by  merchant  appraisers,  the  importer  replied  that  he  did  not,  or 
did  not  dsk  one^  this  was  considered  a  qualification  of  the  notice.^ 

The  mere  appeal  does  not  set  aside  the  report  of  the  government 
appraisers.  There  must  be  a  re-appraisement,  and  if  the  collector 
refuses  to  direct  a  re-appraisement,  Justice  IngersoU  thinks  the  only 
remedy  of  the  importer  would  be  a  suit  on  the  bond  of  the  collector. 
The  appraisement  being  final,  the  duties  assessed  thereon  must  be 
paid.'  Chief  Justice  Taney  regards  the  exaction  of  duties  by  the  col- 
lector, on  the  basis  of  the  report  of  the  government  appraisers,  after 
an  appeal  and  before  re-appraisement,  as  illegal.'  Each  of  these  cases 
make  it  the  imperative  duty  of  the  collector  to  proceed  to  the  re^ip- 
praisement  on  appeal  being  taken.  The  decision  of  the  merchant  ap- 
praisers is  final  not  as  to  the  importer  alone,  but  the  government 
also.* 

The  statute  is  express  as  to  the  right  of  the  importer  to  appeal, 
but  it  does  not  point  out  when  this  right  is  to  be  exercised,  but  from 
the  nature  of  the  transaction  it  ought  to  be  made  at  once.  So  soon 
as  the  importer  has  notice  that  the  appraisement  has  been  made,  and 
that  it  differs  from  the  invoice  value,  if  he  is  not  willing  to  abide  by 
it,  he  should  make  it  known.  Unless  he  gives  the  notice  of  dissatis- 
faction, the  collector  proceeds  to  impose  the  penalty,  if  one  has  been 
incurred,  and  to  estimate  the  duties  which,  prior  to  the  general  intro- 
duction of  the  warehouse  and  bond  system,  were  required  to  be  paid 
before  the  importer  could  take  possession  of  his  goods,  or  even  unload 
them.  He  is  entitled  to  the  notice  of  the  appraisement  in  order  that 
he  may  exercise  his  right  of  appeal.* 

After  the  re-appraisement,  or  appraisement  by  merchant  appraisers, 
as  it  is  usually  called,  is  completed,  the  collector  then  proceeds  to  esti- 
mate the  duties  on  the  goods  imported.  One  of  the  guides  of  the 
collector,  and  a  most  important  one,  is  the  invoice.  The  importer 
produces  at  the  time  of  his  entry  the  original  invoice,  and  the  United 
States  consul,  who  has  one  of  the  triplicates  required  to  be  made  at 
the  port  of  exportation,  sends  another  to  the  collector  of  the  port 
designated  in  the  invoice  as  the  destination  of  the  merchandise.  This 
invoice  is  required  to  be  made  out  in  the  currency  of  the  country  of 
importation,*  and  the  first  act  on  this  subject  fixed  the  relative  value 


^  Fielden  v.  Lnwrence,  8  Blatcb.  C.  C.  120. 

*  Schmaire  v.  Maxwell,  3  Blatch.  C.  C.  408, 412. 

»  Tucker  v,  Kane,  Taney's  Dec.  146.  *  Ibid.  146. 

»  Burtlett «.  Knne,  16  How.  263,  2'73.  «  R.  S.  U.  S.  §  2838. 
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of  the  coins  of  the  various  foreign  coontries.  If  there  has  been  no 
depreciation  in  the  foreign  currency,  the  value  in  currency  of  the 
United  States  is  readily  ascertained  from  the  fixed  values  given  to  the 
foreign  coins  by  the  act  of  Congress.  There  was  a  proviso  to  this  act, 
intended  to  meet  the  cases  when  the  foreign  currency  was  depreciated. 
The  President  of  the  United  States  was  authorized  to  cause  to  be 
established  fit  and  proper  regulations  to  ascertain  the  depreciation  of 
foreign  currencies.^  The  regulations  established  in  pursuance  of  this 
act  were,  that  the  consuls  of  the  United  States  where  the  invoices  were 
presented  to  them  were  required  to  give  a  certificate  of  the  deprecia- 
tion of  the  currency  in  which  the  invoice  was  made  out. 

The  act  of  1846  fixed  the  value  of  the  silver  florin  at  48J  cents, 
and  repealed  all  laws  inconsistent  with  it.  An  invoice  was  presented 
which  stated  the  value  of  the  merchandise  in  the  paper  florin,  which 
was  a  legal  tender  in  Austria.  The  consular  certificate  stated  tlie  de- 
preciation of  the  paper  florin.  It  was  claimed  that  the  act  of  1846 
repealed  the  proviso  under  which  the  depreciation  was  stated  in  the 
consular  certificate.  The  courts  held  that  there  was  no  inconsistency 
between  the  proviso  of  §  61  of  the  act  of  1799  and  the  act  of  1846. 
The  latter  act,  like  the  body  of  the  act  of  1799,  §  61,  gave  the  as- 
sumed value  of  the  foreign  coin,  which  was  to  govern  if  there  was  no 
depreciation.  The  proviso  of  §  61  furnished  the  means  of  ascertain- 
ing the  value  if  there  was  a  depreciation.*  The  value  in  paper  florins 
was  first  reduced  to  the  value  in  silver  florins,  according  to  the  depre- 
ciation at  the  time,  and  this  sum  reduced  to  federal  money  was  the 
dutiable  value.  A  presentation  of  this  certificate  is  a  prerequisite  to 
any  correction  of  the  invoice,  or  relief  founded  on  a  depreciated  cur- 
rency.' When  produced  it  is  only  prima  facie  evidence  of  the  in- 
trinsic value  of  foreign  currency,  and  may  be  contradicted  by  evidence 
for  the  importer.*  If  the  invoice  state  the  value  in  paper  currency 
and  also  in  specie,  a  difference  between  the  specie  value  and  the  ap- 
praised value  made  on  the  basis  of  the  paper  currency  does  not  con- 
stitute an  undervaluation.** 

The  value  of  foreign  coin  is  now  regulated  by  §  3564  of  the  Re- 
vised Statutes,  the  original  of  which  was  the  act  of  1873,  the  first 
section  of  which  provides  that  the  value  of  such  coin,  shall  he  that  of 
the  pure  metal  of  such  coin  of  standard  value^  and  that  the  director 


'  Gordon's  Dig.  Rev.  Laws,  90, 91 ;  Act  of  1799,  §  61. 

•  Grant  v.  Maxwell,  2  BlatcK  C.  0.  220 ;  21  Int.  Rev.  Rec.  66, 67 ;  Treasury  Circular, 
No.  2029. 

»  Dutilh  V.  Maxwell.  2  Blatch.  C.  C.  641. 

<  Dd  Forrest  v.  Redfield,  4  Blatcb.  C.  C.  478. 

»  Fielder  v.  MaxweU,  2  Blatch.  C.  C.  552 
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of  the  mint  shall  estimate  the  values  of  the  standard  coins  in  circula- 
tion of  the  various  nations  of  the  world  annually,  and  the  Secretary 
of  the  Treasury  shall  make  proclamation  of  their  estimated  values. 
The  second  section  fixes  the  value  of  the  pound  sterling  of  Great 
Britain  at  four  dollars  and  eighty-six  cents  and  six  and  a  half  mill^, 
declares  this  rate  to  be  the  rule  in  appraising  merchandise  imported 
where  the  value  is  stated  in  the  invoice  in  pounds,  and  makes  it  the 
par  of  exchange  between  Great  Britain  and  the  United  States.  The 
third  section  repeals  all  acts  inconsistent  with  these  provisions.  It 
was  claimed  that  the  first  section  of  this  act  was  not  inconsistent  with 
the  act  of  1846,  which  fixed  the  value  of  various  foreign  coins,  which 
might  be  used  in  the  invoice  of  importers,  requiring  the  collectors 
in  imposing  duties  on  imported  merchandise  to  be  governed  by  the 
rates  fixed.  The  act  of  1846  had  reference  solely  to  the  imposition 
of  duties  at  the  custom  house,  and  it  was  claimed  that  the  first  section 
of  the  act  of  1873  referred  to  another  subject,  its  object  being  to  reg- 
ulate the  value  of  foreign  coins,  when  received  by  the  government  or 
by  individuals,  in  discharge  of  contracts,  and  furnish  a  means  of  esti- 
mating correctly  the  par  value  of  exchange  between  the  United  States 
and  foreign  countries.  The  Supreme  Court  of  the  United  States 
considered  the  act  as  establishing  a  universal  rule  applicable  alike  to 
the  contracts  of  individuals,  of  the  government,  and  to  duties  im- 
posed on  merchandise  imported  from  foreign  countries.  The  rule  is 
that  foreign  coins,,  in  United  States  money,  shall  be  measured  by  the 
amount  of  pure  metal  contained  therein  when  of  standard  value; 
this  amount  is  ascertained  by  the  superintendent  of  the  mint,  and 
when  proclaimed  by  the  secretary,  becomes  the  rule  for  ascertaining 
the  value  in  all  cases.  The  second  section  of  the  act  fixes  the  value 
of  the  pound  sterling  according  to  the  rule  in  the  first  section.  The 
amount  of  pure  gold  in  the  pound  sterling  being  113.001  grains,  and 
that  in  the  gold  dollar  of  the  United  States  23.22  grains,  an  arithmet- 
ical calculation  gives  the  value  of  the  pound  sterling  as  fixed  in  the 
second  section.  The  amount  of  pure  metal  in  the  pound  sterling  has 
been  the  same  since  it  was  first  used  as  a  coin  in  1817,  and  estimating 
the  guinea  at  twenty-one  shillings,  the  relative  amount  has  not  been 
changed  since  1717.  Regarding  the  amount  of  pure  metal  in  the 
pound  sterling  as  fixed,  no  inquiry  was  directed  as  to  the  value  of  this 
coin.^  All  duties  are  now  assessed  on  this  principle.  The  relative 
value  of  the  gold  coins  of  foreign  countries  to  the  gold  dollar  of  the 
United  States  is  determined  by  the  director  of  the  mint  according  to 


1  The  CoUector  v.  Ricliftrds,  28  WaU.  246. 
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its  intrinsic  valne,  or  the  amount  of  pure  metal,  and  this  value  a& 
proclaimed  by  the  Secretary  of  the  Treasury  is  the  guide  of  the 
collector.* 

It  is  the  duty  of  the  collector  to  make  the  reduction  of  the  foreign 
currency  stated  in  the  invoice  to  United  States  currency.*  It  often 
happens  that  the  triplicate  sent  by  the  consul  from  the  port  of  ex- 
portation does  not  reach  the  collector  until  after  entry  and  estimation 
of  duties  by  the  collector.  The  collector  does  not  in  practice  wait  for 
the  triplicate,  although  required  so  to  do  by  the  express  words  of  the 
statute,  the  department  finding  it  impracticable,'  and  allowing  the 
entry  to  be  made  under  regulations  of  the  secretary,  authorized  by 
§  2858  of  the  Revised  Statutes.  If  upon  the  production  subsequently 
of  the  certified  invoice,  it  shows  less  than  the  entered  value,  no  reduc- 
tion is  made  in  the  duties,  white  if  it  shows  an  excess,  duties  are  levied 
on  the  excess.^  The  importer  is  in  a  position  to  know  the  actual  cash 
or  market  value,  and  it  is  not  to  his  interest  to  overstate  it,  and  §  2900 
provides  that  duties  shall  not  be  assessed  upon  less  than  the  invoice  or 
entered  value,  therefore  the  importer  having  made  the  entry  at  a  speci- 
fied amount,  is  estopped  to  deny  its  correctness.  But  if  the  certified, 
invoice  reduces  the  value  ten  per  cent,  below  the  entered  value,  it  is 
not  the  practice  to  impose  the  twenty  per  cent,  penalty  for  undervalu- 
ation.* 

While  the  invoice  is  required  to  state  the  value  in  the  cuiTency  of 
the  country  of  exportation,  the  purchaser  is  required  to  declare  that 
the  currency  in  which  such  invoice  is  made  out  is  the  currency  which 
was  actually  paid  for  the  merchandise  by  the  purcliaser.  Goods  were 
purchased  in  Germany,  but  paid  for  by  draft  on  London  in  pounds 
sterling.  The  invoice  was  required  to  be  made  out  in  the  currency  of 
Germany,  the  terms  "  currency  of  the  country,"  and  "  currency  actu- 
ally paid,"  being  regarded  by  the  Secretary  of  the  Treasury  as  equiva- 
lent terms,  even  though  in  settlement  no  money  actually  passes,  or 
the  transaction  was  closed  by  a  draf t.«  Subsequently  this  ruling  was 
modified.  Iron  was  imported  from  Sweden,  where  kranea  was  the 
currency  of  the  country,  but  the  payment  by  the  purchaser  was  made 
in  pounds  sterling.    The  invoice  stated  the  value  in  pounds  sterling, 


1  21  Int.  Rev.  Rec.  91,  instnictioDS  of  the  Secretary  of  the  Treasury  to  collectors  at 
Philadelphia  and  San  Francisco,  as  to  the  yalne  of  the  mark  in  Germany ;  22  Int.  Rev. 
Rec.  6,  yalnes  of  the  foreign  coin  fixed  by  the  director  of  the  mint,  January  1,  1876. 

«  22  Int.  Rev.  Rec.  71 ;  Treasury  Circular  No.  2698. 

»  R.  S.  U.  S.  §  286Y;  21  Int  Rev.  Rec.  68,  69;  Treasury  Circular  No.  20S8. 

*  21  Int.  Rev.  Rea  139 ;  Treasury  Circular  No.  2146. 
»  22  Int.  Rev.  Rec.  71 ;  Treasury  Circular  No.  2598. 

•  21  Int  Rev.  Rec  208;  Treasury  Circular  No.  2262. 
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and  in  Jcrrmes^  and  the  consular  certificate  showed  the  valne  in  dollars 
of  the  United  States.  The  collector  rejected  the  invoice  be^ose  it 
did  not  state  the  valae  in  krones  onlv.  His  action  was  disapproved, 
and  the  mling  previously  made  was  said  to  be  confined  to  cases  where 
there  was  no  actual  payment  in  a  different  currency  from  that  of  the 
country  of  exportation,  as  in  this  case,  and  the  invoice  was  directed  to 
be  received.^ 

The  triplicate  invoice,  or  certified  invoice,  contains  the  certificate 
of  the  United  States  consul  nearest  the  port  of  shipment.  If  goods 
are  purchased  in  France,  and  shipped  to  London  and  thence  to  the 
United  States,  if  it  appear  from  the  face  of  the  papers  that  the  orig- 
inal destination  was  a  port  of  the  United  States,  the  voyage  being  a 
continuous  one,  the  fact  that  the  vessel  touched  at  London  would  not 
require  a  certificate  of  the  consul  at  London.  But  if  the  goods  are 
purchased  in  France,  and  it  does  not  appear  from  the  manifest  or 
other  papers  that  the  shipment  was  destined  to  the  United  States,  if 
the  goods  are  landed  at  London,  the  packages  opened  and  repacked 
and  finally  shipped  to  the  United  States,  the  shipment  will  be  con- 
sidered as  made  from  London,  and  the  certificate  of  the  consul  at  that 
place  required.*  Where  the  certified  invoice  incorrectly  states  the 
port  to  which  the  merchandise  is  destined,  and  contains  other  errors, 
the  importer  will  be  required  to  give  bond  to  produce  a  correct  in- 
voice.* The  discount  stated  in  the  invoice  as  made  at  the  time  of 
purchase  is  the  usual  discount  to  the  trade,  and  not  an  extraordinary 
inducement  held  out  to  the  purchaser  to  buy  that  particular  shipment.* 
If  the  invoice  does  not  state  the  weight  of  each  package  as  well  as  the 
gross  weight,  the  goods  are  stored  at  the  expense  of  the  owner,  until 
particulars  are  furnished,  or  ascertained  by  appraisement."  Consuls 
of  the  United  States  are  now  required  to  certify  on  the  invoice  the 
items  of  dutiable  value,  such  as  market  value,  cost  of  transportation 
to  the  port  of  shipment,  and  cost  of  shipment,  the  amount  of  packing 
charges,  commissions,  etc." 

§  157.  EstinuUion  of  DuUes  hy  the  CoUectar— Appeal  from  his 
Decision — Warehouse  and  Bond  System. — The  provisions  which  we 
have  been  considering  are  to  enable  the  collector  to  make  the  assess- 
ment of  the  tax  on  the  merchandise  imported,  or  to  estimate  the 


»  22  Int.  Rev.  Rec.  23;  Treasury  arcular  No.  2636;  R.  S.  U.  S.  g§  2888,  2854. 
«  22  Int.  Rev.  Rec.  192;  Treasury  Circular  No.  2760. 

•  22  Int.  Rev.  Rec.  185 ;  Treasury  Circular  No.  2716. 
<  22  Int.  Rev.  Rec.  182;  Treasury  arcular  No.  2684, 
■  22  Int.  Rev.  Rec.  74 ;  Treasury  Circular  No.  2625. 

•  22  Int.  Rev.  Rec.  384;  Treasury  Circular  No.  2975. 
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duties.     The  decision  of  the  collector  as  to  the  amount  of  duties  to  be 
paid  ]&' final  and  condtrnve^  unless  an  appeal  be  taken  from  his 
decision.    It  is  usually  spoken  of  as  the  liquidation  of  the  duties. 
Within  ten  days  from  this  period,  a  notice  in  writing  must  be  given 
to  the  collector  by  the  importer  or  his  agent,  setting  forth  distinctly 
and  specifically  the  grounds  of  objection  to  the  decision.     Within 
thirty  days  an  appeal  must  be  taken  to  the  Secretary  of  the  Treasury, 
and  the  decision  of  the  secretary  is  final  unless  suit  be  brought  against 
the  collector  in  ninety  days  from  the  secretary's  decision.     If  the 
decision  of  the  Secretary  of  the  Treasury  is  delayed,  suit  may  be 
brought  without  waiting  for  the  decision  longer  than  ninety  days,  if 
the  entry  is  at  a  port  east  of  the  Eocky  Mountains,  or  five  months  if 
the  entry  is  at  any  other  port.^    The  notice  is  to  be  given  in  ten  days 
from  the  period  of  liquidation,  but  no  definite  period  is  fixed  within 
which  the  liquidation  shall  be  made,  and  no  provision  is  made  for 
giving  notice  to  the  importer  that  the  liquidation  has  been  made. 
Prior  to  the  general  adoption  of  the  warehouse  system,  which  wiU  be 
noticed  more  particularly  hereafter,  the  duties  were  estimated  and 
paid  before  the  merchandise  was  unloaded.     There  was  no  difficulty 
under  that  system  about  the  importer  having  knowledge  of  the  liqui- 
dation.   But  after  the  adoption  of  the  warehouse  system,  the  im- 
porter was  privileged  when  he  made  his  entry  to  enter  his  merchandise 
for  consumption  or  for  warehousing,  and  in  the  latter  case  he  did  not 
pay  the  duties  at  once,  but  gave  a  bond  in  double  the  amount  of  the 
value  of  the  goods,  estimated  as  near  as  might  be  from  the  invoice, 
conditioned  to  pay  the  duties  on  the  withdrawal  of  the  merchandise 
from  the  warehouse.     This  mode  not  requiring  the  payment  of  duties 
until  the  goods  are  needed  for  consumption,  was  almost  universally 
adopted,  and  the  actual  liquidation  did  not  take  place  until  long  after 
the  entry.     The  practice  at  the  port  of  New  York  is,  "  after  ware- 
house entry  is  made,  the  goods,  or  the  portion  of  them  required  by 
law,  are  sent  to  the  examiners,  who  examine  and  report  to  the  collec- 
tor by  making  notes  on  the  back  of  the  invoice ;  upon  this  report  the 
collector  fixes  the  rate  of  duty ;  after  the  duty  is  fixed,  the  papers  are 
sent  to  the  naval  officer  to  receive  his  check,  and  then  to  the  book- 
keeper of  the  warehouse  to  be  entered.    No  notice  of  the  duty  as 
fixed  by  the  collector  is  given  to  the  merchant,  and  such  titoe  is  taken 
up  in  the  various  steps  of  examining  the  goods,  reporting  to  the  col- 
lector, and  fijcing  the  rate  of  duties  by  him,  as  the  exigency  of  the 


>  R.  a  U.  S.  8  2981. 
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busiuess  may  require  in  the  departments."  *  Merchandise  was  entered 
July  18th,  1861 ;  duties  liquidated  on  the  1st  and  2d  of  August,  1861  ; 
the  withdrawal  entry  made  on  the  I9th  of  September,  1861 ;  the  im- 
porter being  dissatisfied  gave  notice  and  took  appeal  from  the  decisioa 
of  the  collector  on  the  Ist  of  October,  1861.  This  notice  was  con- 
sidered good,  and  the  entry  referred  to  in  the  statute  was  said  to  be 
the  withdrawal  entry,  and  not  the  entry  for  warehousing.' 

Justice  Strong  considers  that  there  are  two  liquidations — one,  a 
rough  one,  made  at  the  time  the  bond  is  given,  which  is  in  a  penalty 
in  double  the  amount  of  duties ;  the  other  made  known  to  the  im- 
porter on  withdrawal  of  the  merchandise  and  payment  of  duties. 
"  One  of  the  conditions  of  his  bond  is  that  he  pay  the  amount  of 
duties  to  be  ascertained  under  the  laws  then  existing  or  thereafter 
enacted.  He  is  thus  informed  that  there  is  to  be  another  liquidation, 
and  that  the  law  requires  it  to  be  made  at  the  time  when  he  shall 
make  his  withdrawal  entry,  and  when  the  duties  are  required  to  be 
paid."  ®  Since  1869,  by  treasury  regulation,  collectors  keep  a  daily 
record  of  entries  liquidated,  and  notice  is  given  by  posting  transcripts 
of  such  record  in  some  conspicuous  place  in  the  custom  house.^ 

The  Secretary  of  the  Treasury  regards  the  case  of  Westray  v. 
United  States  as  settling  the  principle  that,  as  to  merchandise  entered 
for  warehousing,  the  withdrawal  entry  for  consumption  is  the  liquida- 
tion of  the  entry,  and  that  this  is  the  period  from  which  the  ten  days 
begin  to  run,  and  within  which  the  notice  must  be  given  and  appeal 
taken.'  This  period  is  the  initial  period  from  which  all  the  limita- 
tions start  in  relation  to  the  notice  to  the  collector,  the  appeal  to  the 
Secretary  of  Treasury,  and  suit  against  the  collector.  The  rules  in 
relation  to  duties  are  also  applied  to  the  decision  of  the  collector  in 
relation  to  all  fees,  charges  and  exactions.  The  same  notice  must  be 
given,  the  same  appeals  taken,  and  within  the  same  period.* 

Warehouse  and  Bond. — Prior  to  the  act  of  1846,  the  duties  were 
either  paid  or  secured  to  be  paid  before  the  goods  were  landed.  In 
certain  exceptional  cases,  merchandise  was  allowed  to  be  stored  in 
certain  storehouses  designated  by  the  collector,  under  the  super- 
vision and  custody  of  the  officers  of  the  customs.  Such  were  the 
cases  where  there  was  a  failure  to  pay  the  duties  estimated  ;  of  in- 


'  Testimony  of  a  clerk  in  New  York  custom  boose,  in  IseUn  v,  Barney,  6  Blatch.  C. 
C.  186. 

«  Iselin  V,  Barney,  6  Blatcb.  C.  C.  186. 

«  Westray  v.  United  States,  18  Wall.  822,  329. 

^  See  Brief  of  Ethan  Allen,  18  Wall.  827. 

8  22  Int.  Rev.  Rec.  200 ;  Treasury  Circular  No.  2809.  •  R.  S.  U.  S.  §  2982. 
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complete  entry  for  want  of  original  invoice  or  other  cause ;  of  cases 
of  damage  daring  the  voyage,  or  the  cases  of  wines,  distilled  spirits 
and  teas.^  In  the  kngnage  of  Chief  Justice  Taney,  pointing  out  the 
difference  prior  to  and  since  1846,  "  The  importer  himself  had  no 
right  to  land  his  merchandise,  even  at  a  port  of  entry,  before  the 
duties  were  paid.  But  when  the  entry  at  the  custom  house  was  im- 
perfect for  want  of  the  proper  documents,  or  where  the  goods  were 
damaged  on  the  voyage,  and  the  duties  could  not  be  immediately  as- 
certained ;  or  the  cash  duties  were  not  paid  after  the  forms  of  entry 
had  been  complied  with;  in  all  of  these  cases  the  collector  was 
directed,  by  existing  laws,  to  take  possession  of  such  goods  and  place 
them  in  public  stores,  and  retain  them  until  the  duties  were  paid ;  and 
as  all  this  was  to  be  done  at  the  port  of  entry,  public  stores  were  nec- 
essary at  such  ports,  and  they  had  accordingly  been  provided  for  by 
law  before  the  passage  of  the  warehousing  act.  Now  the  warehous- 
ing act,  so  far  as  the  landing  and  storing  of  goods  is  concerned,  places 
goods  entered  for  warehousing  upon  the  same  footing  with  goods 
upon  which  duties  have  not  been  paid/'  *  Warehouses  are  now  a  part 
of  the  system  of  the  collection  of  duties.  They  are  established  at 
all  ports  of  entry,  and  such  ports  of  delivery  as  the  Secretary  of  the 
Treasury  may  designate.  If  goods  are  entered  for  warehousing  where 
the  entry  is  made,  the  merchandise  goes  as  a  matter  of  course  to  the 
warehouse,  and  the  importer  designates  at  the  time  of  entry  the  par- 
ticular warehouse  in  which  he  desires  the  merchandise  stored.'  These 
warehouses  are  of  two  kinds:  the  public  stores  leased  by  the 
Secretary  of  the  Treasury,  or  hired  by  the  collector  with  his  sanction,* 
and  the  private  warehouses.  The  latter  are  to  be  used  solely  for  the 
purpose  of  storing  warehouse  merchandise,  and  are  under  the  joint 
custody  of  the  officers  of  the  customs  and  the  proprietor,  and  must 
be  previously  approved  by  the  Secretary  of  the  Treasury,  and  all  the 
labor  on  the  merchandise  stored  in  such  warehouses  must  be  per- 
formed at  the  expense  of  the  owner.^  The  proprietors  of  these  ware- 
houses are  required  to  give  bonds  in  such  sums  as  the  Secretary  of  the 
Treasury  may  prescribe,  conditioned  to  hold  harmless  the  United  States 
and  its  officers  from  loss  of  any  kind  arising  from  the  deposit  of  mer- 


1  Gordon's  Dig.  Bey.  Laws,  pp.  90,  91;  Act  of  1799,  §  69;  United  States  v.  1250 
Chests  of  Tea,  12  Wheat  487. 

*  Tremlett  v.  Adams,  18  How.  295, 804. 

'  R.  S.  U.  S.  §§  2962,  2968,  2964,  2965;  Tremlett  v.  Adams,  13  How.  295.  This  case 
holds  that  the  provisions  in  relation  to  warehousing  do  not  apply  to  ports  of  delivery, 
except  by  action  of  the  Secretary  of  the  Treasury. 

*  R.  S.  U.  S.  g§  2954,  2955, 2956, 2957 ;  Atkins  v.  Peaselee,  1  CM.  446. 
B  R.  S.  U.  S.  §§  2958,  2959, 2960. 
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chandise  therein.^  The  approval  of  the  Secretary  of  the  Treasury  of 
•private  warehouses  may  be  revoked  at  pleasure.  It  is  not  a  right,  bat 
a  privilege  accorded  to  the  proprietor.  The  owner  raay  be  required 
to  pay  the  salary  of  an  inspector  to  superintend  the  receipt  and  de- 
livery of  goods  from  such  warehouse.*  Under  the  act  of  1846,  the 
importer  placing  his  goods  in  a  private  bonded  warehouse,  with  con- 
sent of  the  collector,  may  bo  required  to  pay  half  the  usual  charges 
when  stored  in  a  public  warehouse,'  and  even  if  the  merchandise  is 
deposited  in  his  own  warehouse,  he  may  be  compelled  to  pay  half 
storage.*  But  if  the  merchandise  is  entered  for  warehousing,  and  be- 
fore removal  from  the  vessel  the  importer  changes  his  entry,  and 
makes  entry  for  consumption,  a  demand  of  half  a  month's  storage  is 
illegal.*^ 

By  express  words  of  the  statute  the  merchandise  is  now  stored, 
whether  in  public  or  private  stores,  at  the  charge  of  the  importer.* 
These  private  warehouses,  whether  used  alone  by  the  owner  for  his 
own  importations,  or  used  in  the  storage  business,  are  generally  known 
since  1846  as  private  bonded  warehouses,  or  simply  bonded  ware- 
houses,' but  they  are  included  in  the  term  public  stores,  in  an  act  of 
Congress  allowing  the  collector  to  retain  a  certain  amount  for  storage 
in  public  stores.®  These  bonded  warehouses,  while  they  are  private  in 
a  certain  sense,  in  another  they  are  public,  and  they  are  secured  under 
joint  locks  and  keys  of  the  inspector  and  importer  or  owner  of  the 
warehouse.' 

Under  the  present  system,  merchandise  deposited  for  want  of  in- 
voice, non-payment  of  duties,  or  unclaimed,  goes  to  the  public  ware- 
house of  the  government ;  merchandise  entered  for  warehousing  may 
go  to  public  warehouses,  or  at  the  option  of  the  importer  to  such 
warehouse  as  he  may  designate.  In  either  case  the  merchandise  is 
stored  at  the  charge  and  risk  of  the  owner.*'  Under  the  act  of  1851, 
it  was  held  that  as  to  goods  lost  while  on  deposit  in  a  public  ware- 
house, the  collector  could  not  be  made  liable  for  their  value  unless  he 
was  guilty  of  actual  personal  negligence,  and  that  such  negligence 
would  not  be  inferred  from  the  mere  loss ;  as  to  the  storekeeper,  who 


>  R.  S.  U.  S.  §  2911 ;    22  lot.  Rev.  Rec.  1 ;   Treasury  Circular  No.  2600.    Two  build- 
ings  cannot  be  included  in  one  bond. 

^  Ck>rkle  v.  MazweU,  8  Blatcb.  C.  C.  413.  *  Atkins  v.  Peaselee,  1  Cliff.  446. 

4  Clark  V.  Peaselee,  1  Cliff:  546.  *  Irvine  v.  ScheU,  6  Blatcb.  C.  C.  167. 

•  R.  S.  U.  8.  §  2964.  ^  Atkins  «.  Peaaelee,  1  Cliff.  446. 

X  United  States  v.  Macdonald,  5  Wall.  647,  667,  opinion  of  CliflEbrd,  J.,  Mly  reviewing 
tbe  warehouse  acta. 

»  R.  S.  U.  S.  §§  2960,  2W64.  "  R.  S.  U.  S.  g§  2962,  2968,  2964,  2966,  2969. 
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had  actual  custody  of  the  goods,  it  was  intimated  that  perhaps  a  dif- 
ferent rule  would  prevail.     It  was  claimed  that  the  suit  was  substan- 
tially against  the  government,  and  that  as  in  a  suit  against  the  col- 
lector for  illegal  duties  exacted,  the  government  would  pay  the  judg- 
ment.    But  the  court  took  the  view  that  in  such  case  the  payment 
would  be  a  matter  of  favor  depending  on  the  circumstances  of  the 
esse,  and  not  a  matter  of  right,  as  in  the  case  of  duties,  and  that  the 
Buit  must  be  regarded  as  one  against  the  collector  individually  and 
not  against  the  government.*    The  sections  of  the  statutes  just  quoted 
require  the  importer  to  take  all  risk  of  the  deposit,  yet  it  is  not  to  be 
supposed  that  if  damage  is  sustained  to  the  goods  by  the  actual  negli- 
gence of  the  collector  or  any  other  person,  that  such  person  is  pro- 
tected by  the  statute.     The  fair  construction  is  that  it  exonerates  the 
government  from  all  claim  for  loss,  and  all  its  officers  who  discharge 
their  duties  in  connection  with  the  merchandise  with  reasonable  care. 
After  goods  are  deposited  in  a  warehouse,  government  or  bonded, 
they  may  be  withdrawn  for  consumption  at  any  time  within  one  year 
from  the  date  of  original  importation,  on  payment  of  duties  and  the 
charges  to  which  they  may  be  subject.    The  privilege  of  deposit  may  be 
extended  to  three  years,  by  payment  of  ten  per  cent,  additional  on 
the  amount  of  the  duties  and  charges  due  at  time  of  withdrawal.* 
The  duties  and  charges  are  secured  by  the  bond  of  the  importer  given 
at  tlie  time  of  his  entry  for  warehousing,  in  double  the  amount  of 
duties,  with  such  securities  as  are  satisfactory  to  the  collector.' 

The  duties  for  the  purpose  of  giving  this  bond  are  approximately 
estimated  at  the  time  of  the  entry  and  before  appraisal  and  examina- 
tion,  and  subsequently  they  are  determined  with  more  accuracy.  The 
duties  having  been  fixed  by  the  collector  after  appraisement,  can  errors 
in  favor  of  the  government  be  corrected  at  the  time  of  withdrawal  for 
consumption  ?  Goods  were  entered  As  subject  to  a  duty  of  fifteen 
per  cent.,  a  bond  was  given  and  the  goods  warehoused.  When  the 
withdrawal  entry  for  consumption  was  made,  the  collector,  ascertain- 
ing that  he  had  made  a  mistake  as  to  the  percentage  to  which  the 
goods  were  liable,  raised  it  to  twenty-four  per  cent.,  and  required  its 
payment.  It  was  held  that  it  was  the  duty  of  the  collector  to  exact 
payment  before  parting  with  the  possession  of  the  goods,  but  that  the 
mistake  of  the  collector  did  not  disable  the  government  from  collect- 
ing the  legal  rate,  nor  release  the  importer  from  the  obligation  im- 
posed by  law,  and  even  if  the  collector  had  parted  with  the  goods,  the 


>  Briflsac  <fe  De  Fontaine  v.  Lawrence,  2  Dlatch.  C.  C.  121. 

•  R.  S.  U.  a  §  2970.  »  R.  S.  U.  8.  §  2964. 
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importer  would  have  been  liable  to  an  action  to  recover  the  duties  not 
paid.i  This  case  has  an  important  bearing  on  the  question  as  to  what 
is  the  true  period  of  liquidation,  when  goods  are  entered  for  ware- 
housing. If  this  decision  be  correct,  the  estimation  of  duties  by  the 
collector,  which  the  statute  declares  shall  be  final,  is  not  final,  so  far 
as  the  government  is  concerned  at  least,  xmtil  the  goods  pass  from  the 
custody  of  the  collector.  If  not  final  for  the  purpose  of  the  govern- 
ment in  imposing  duties,  it  ought  not  to  be  final  as  to  the  importer  as 
to  the  period  from  which  the  limitation  on  his  right  of  appeal  should 
run.  It  strongly  supports  the  view  taken  by  the  Secretary  of  the 
Treasury,  that  the  case  of  United  States  v.  Westray  fixes  the  period 
from  which  the  ten  days  begins  to  run,  as  the  withdrawal  entry. 

It  is  now  provided  by  statute  that  when  duties  have  been  "  liqui- 
dated and  paid,"  such  settlement  of  duties  after  one  year  from  date 
of  entry,  in  absence  of  fraud,  shall  be  final  and  conclusive.*  The  Sec- 
retary of  the  Treasury  does  not  consider  the  act  as  applying  to  cases 
where  there  has  not  been  an  actual  payment  of  the  duties,  such  as 
goods  withdrawn  for  consumption  under  the  privilege  of  a  penal 
bond.  In  one  case  duties  were  estimated,  and  on  a  subsequent  liqui- 
dation of  the  entry  it  was  found  that  it  was  too  low  by  $79  82,  though 
the  notice  of  liquidation  posted  in  the  custom  house  indicated  that 
there  had  been  no  change.  When  the  error  was  known  it  was  cor- 
rected, and  notice  given  to  the  importer ;  and  although  more  than  one 
year  had  elapsed,  he  was  required  to  pay." 

Withd/ra/wdl  for  Exportation* — If  the  importer  desires  to  export 
the  goods,  he  can  do  so,  and  upon  furnishing  evidence  to  the  collector 
that  the  goods  have  been  landed  abroad,  the  duties,  if  they  have  be«n 
paid,  will  be  returned  except  one  per  cent.*  If  no  duties  have  been 
paid,  upon  furnishing  satisfactory  security  that  the  merchandise  shall 
be  landed  out  of  the  jurisdiction  of  the  United  States,  a  permit  for 
exportation  will  be  granted  without  payment  of  duties,  but  all  ex- 
penses incurred  must  be  paid.^ 

WitM/rawal  for  Trafisportation. — At  any  time  within  the  three 
years  goods  may  be  transhipped  to  any  port  of  the  Pacific  or  western 
coast,  on  arrival  to  be  subject  to  the  same  rules  and  regulations  as  if 
originally  imported  there.^    How  this  is  to  be  accomplished  the  stat- 


1  Reimcr  v,  Schell,  4  Blatch.  0.  G.  828. 

*  Act  of  Congees,  June  22, 1874,  §  21 ;  18  Stot  IT.  S.  p.  190. 

*  22  Int  Rev.  Rec.  262 ;  Treasury  Circular  No.  2884. 

*  R.  S.  U.  8.  §§  2971,  2977,  2978.  »  R.  8.  U.  8.  g  2979. 

*  R.  8.  U.  8.  §  2971. 
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iites  do  not  inform  ns ;  evidently  it  is  not  intended  that  the  daties 
£hall  be  paid,  but  no  provision  is  made  for  securing  them.  Possibly 
the  collector  might  allow  the  withdrawal  on  the  execution  of  a  trans- 
portation bond,  under  §  2992,  which  is  intended  for  another  dass  of 
cases. 

Merchandise  entered  for  warehousing  may  be  withdrawn  without 
payment  of  duties,  for  the  purpose  of  being  transported  to  another 
collection  district  and  rewarehoused  there.  It  is  to  be  transported 
over  such  routes  as  the  Secretary  of  the  Treasury  may  prescribe,  and 
may  cross  foreign  territory,  if  the  government  of  such  country  has 
by  treaty  stipulations  granted  a  free  right  of  way  over  such  territory. 
The  secretary  prescribes  the  time  for  delivery  and  the  form  of  the 
bond.  The  penalty  of  the  bond  is  double  the  duty  on  such  goods.^ 
The  construction  given  to  the  act  of  1854  by  Justice  Sprague,  as  to 
the  penalty  of  the  bond  is  introduced  in  express  words  in  the  Revised 
Statutes.  The  practice  of  the  customs  oiBcers  under  that  act  was, 
that  when  the  transportation  bond  was  given,  the  original  bond  for 
duties  given  at  the  time  of  warehousing  was  canceled.  When  the 
goods  arrived  in  another  collection  district,  and  were  rewarehoused,  the 
transportation  bond  was  canceled,  a  new  bond  being  given  in  the  dis- 
trict of  arrival  for  the  duties  at  the  time  of  warehousing.' 

Entry  for  Transpartatian. — ^Merchandise  imported  at  any  of  the 
ports  named  in  §  2990,  and  destined  for  any  of  the  ports  designated 
in  §  2997,  if  it  shall  appear  by  the  bill  of  lading  and  manifest  that  it 
is  consigned  to  either  of  them,  may  be  entered  in  triplicate  for  ware- 
housing or  immediate  transportation.  Merchandise  so  entered  is  not 
sent  to  a  warehouse  or  appraised,  and  only  such  examination  is  given 
as  to  verify  the  invoice  and  entry.  The  appraisement  and  liquidation 
takes  place  at  the  port  of  destination,  just  as  would  have  been  done 
at  the  original  port,  if  entered  there  for  warehousing  or  consumption. 
A  bond  is  given  in  a  penalty  double  the  invoice  value  of  the  mer- 
chandise, with  duties  added,  in  such  form  as  the  Secretary  of  the 
Treasury  may  prescribe.  The  bond  may  be  executed  at  the  port  of 
entry  or  at  the  port  of  destination,  and  transmitted  to  the  collector  of 
the  first  port.  Merchandise  so  entered  is  transported  by  common 
carriers  designated  by  the  Secretary  of  the  Treasury.  The  carriers 
are  bonded,  and  the  cars  and  vehicles  are  secured  by  locks  and  seals, 


'  R.  S.  U.  S.  g§  8000,  8001.    Ab  to  transporUtion  acrosB  foreign  territory,  see  21  Int. 
Bev.  Rec.  177 ;  Treasurj  Circnlar,  No.  1876. 

*  U.  S.  V.  Pingree,  1  Sprague,  889. 
85 
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and  are  exdusiyely  under  the  control  of  the  customs  officers.^  Such 
merchandise  is  transferred  directly  from  the  impoiiing  vessel  to  the 
car,  vessel,  or  vehicle  in  which  it  is  to  be  transported,  with  the  exception 
of  the  packages  designated  for  examination.  Warehouses  may  be 
established  exclusively  for  the  reception  of  such  merchandise,  where 
it  is  impracticable  to  transfer  it  directly  to  the  transporting  car  or- 
vehicle.'  It  will  be  noted  that  the  transportation  of  merchandise 
where  it  is  entered  for  transportation^  is  under  entirely  different  regu- 
lations from  the  transportation  where  the  goods  have  once  been  en- 
tered for  warehousing,  and  it  is  desired  to  remove  them  to  another 
district  without  payment  of  duties. 

Merchandise  for  Mexico  or  the  British  Provinces. — Merchandise 
may  be  withdrawn  for  transportation  to  certain  points  in  Mexico  with- 
out  payment  of  duties,  and  goods  destined  for  Mexico  or  the  British 
Provinces  may  be  so  entered  and  conveyed  in  transit  without  payment 
of  duties,  under  regulations  of  the  Secretary  of  the  Treasury,  for  the 
purpose  of  securing  their  delivery  at  the  points  designated  at  the  time 
of  entry  or  withdrawal. 

Inyfortations  in  Steamers — Lien  for  Freight — ^Merchandise  im- 
ported in  vessels  propelled  in  whole  or  in  part  by  steam,  if  the  billa 
of  lading  show  that  it  is  to  be  delivered  immediately,  is  taken  posses- 
sion of  and  deposited  in  a  bonded  warehouse ;  or  if  the  bills  of  lading 
do  not  so  show,  it  may  be  done  at  the  request  of  the  importer.'  The 
condition  of  the  withdrawal  of  merchandise  which  has  been  noticed^  ia 
the  payment  of  duties  and  charges,  but  a  recent  statute  has  imposed 
another  condition  under  certain  restrictions.  If  the  owner  or  con- 
signee of  any  vessel  or  vehicle  arriving  from  a  foreign  port  gives 
notice  that  there  is  a  lien  for  freight  on  the  goods  imported  in  such 
vessel,  then  the  merchandise  is  not  to  be  delivered  until  the  payment 
of  the  freight,  as  well  as  duties  and  charges,  or  until  its  payment  is 
secured.  After  the  notice  is  filed,  the  merchandise  will  not  be  deliv- 
ered until  the  collector  is  satisfied  by  proof  that  the  freight  has  been 
paid  or  secured.  If  the  goods  should  be  forfeited  and  sold,  the  freight 
is  paid  out  of  the  proceeds.*  The  Secretary  of  the  Treasury  construes 
this  act  as  applying  to  ocean  freight  due  the  importing  vessel,  and 


1  B.  8.  IT.  S.  §§  2990,  2991,  2992,  2998,  2994 ;  21  Int  Rev.  Rec.  62 ;  Treasury  Circu- 
lar, No.  2006;  Ibid.  886;  Treasury  Circular,  No.  18Y6 ;  Ibid.  393. 

<  R.  S.  U.  S.  §§  2996,  2996.  Goods  shipped  in  bond  are  not  to  be  resfaipped  to  the 
port  of  entry.  21  Int.  Rer.  Rec.  166 ;  Treasury  Circular,  No.  2212.  As  to  cancellatloD 
of  bonds  for  immediate  transportation,  see  21  Int.  Rey.  Rec.  291 ;  Treasury  Circular,  No. 
2878 ;  and  for  the  form  of  the  transportation  bond,  22  Int.  Rer.  Rec.  63 ;  No.  26 ;  IdL 
296 ;  Treasury  Circular,  No.  2921. 

»  B.  8.  U.  8.  §  2966.  *  R.  8.  U.  8.  §  2981. 
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not  including  freight  due  to  lighters  nsed  to  lighten  the  load  of  the 
vesBel  that  it  may  pass  over  the  bar  of  the  harbor  at  the  port  of 
entry.* 

If  merchandise  unclaimed  remains  in  the  warehouse  one  year,  it 
may  be  sold,  and  the  duties  and  charges  paid  out  of  the  proceeds ;  ^ 
and  if  it  remain  for  three  years  after  entry  for  wardiousing  without 
withdrawal,  although  claimed,  it  may  be  sold  in  the  same  manner.* 
It  is  true  that  §  2973  provides  that  it  may  be  sold  if  it  remains  for 
one  year  without  payment  of  duties ;  but  §  2970  gives  the  importer 
the  privilege  of  allowing  the  goods  to  remain  three  years,  on  condi- 
tion that  he  pays  ten  per  cent,  of  additional  duty ;  and  to  sell  them 
in  one  year  would  deprive  the  importer  of  this  privilege.  The  stat- 
ute does  not  require  him  to  give  notice  within  one  year  that  he 
intends  to  exercise  this  privilege,  and  as  it  is  not  limited  as  to  time,  it 
may  be  exercised  at  any  time  within  the  period  the  goods  are  allowed 
to  remain  in  the  warehouse. 

Articles  of  a  perishable  nature  may  be  sold  forthwith ;  and  so^ 
when,  in  the  opinion  of  the  collector,  the  merchandise,  by  deprecia- 
tion in  value  from  damage,  leakage,  or  other  cause,  is  likely,  if  sold  after 
the  usual  period,  to  prove  insufficient  to  pay  the  duties,  storage,  and 
other  charges,  it  may  be  sold.'  Such  sales  are  made  at  public  auction^ 
after  notice  prescribed  by  the  Secretary  of  the  Treasury.  Out  of  the 
proceeds  of  sale,  the  duties,  storage,  charges,  and  expenses  of  sale  are 
paid,  and  the  surplus,  if  not  claimed  within  ten  days,  is  paid  into  the 
treasury  of  the  United  States ;  and  the  owner,  on  application  and  due 
proof  of  his  interest  to  the  Secretary  of  the  Treasury,  is  entitled  to 
receive  it.' 

Importations  from  Adjacent  Foreign  Countries. — ^Merchandise 
imported  from  Canada  and  Mexico  is  not  subject  to  the  provision 
heretofore  noticed,  t^t  the  importation  must  be  by  sea  and  in  vessels 
of  more  than  thirty  tons  burden.'  Goods  from  these  countries  may 
be  imported  in  any  vehicle  of  any  kind,  and  it  may  be  by  land  or 
water,''  Report  is  to  be  made  on  entry  into  any  port ;  and  if  it  be  by 
land,  it  is  made  at  the  office  of  the  collector  nearest  to  the  place  where 
the  boundary  line  is  crossed.  The  entry  is  not  formal  as  at  seaports, 
but  is  made  by  a  delivery  of  the  manifest  to  the  collector.'    The  de- 


^  21  Int.  Bey.  Rec.  107,  Decisioos  of  the  Secretary  of  the  Treasury. 

«  R.  S.  U.  S.  §§  2966,  2973.  »  R.  8.  U.  8.  §§  2970,  2978. 

^  R.  S.  IT.  S.  §§  2976,  2976 ;  Goald  v.  Hammond,  McAllister,  236. 

»  R.  S.  U.  S.  §  2974. 

•  R.  S.  U.  S.  g  8096.  '  R.  S.  U.  S.  §  8096. 

8  R.  8.  U.  S.  §§  3097,  8098 ;  U.  S.  v.  Smith,  2  Blatch.  C.  C.  127. 
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livery  of  the  manifest  is  required  to  be  made  immediately,  and  not  in 
twenty-four  hours,  as  in  cases  of  arrival  from  sea.^  The  merchandise 
is  unladen  and  inspected  at  the  first  port  of  entry  or  custom  house  at 
which  it  arrives.'  This  inspection  may  be  avoided  by  having  the 
cars  or  other  vehicles  sealed,  under  regulations  of  the  treasury  depart- 
ment, previous  to  their  importation  to  the  United  States.  The  caigo 
can  then  proceed  to  the  destination  named  in  the  bills  of  lading  or 
manifests  without  interruption.' 


1  Certain  line  Lumber,  4  Blatch.  C.  C.  187.  *  R.  S.  U.  S.  §  8100. 

«  R.  8.  U.  8.  g  8108. 
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CUSTOMS  OK  EXTERNAL  REVENUE. 

§  158.  JOuties  how  Imposed— Articles  how  Classified. — Here,  as 
in  State  taxation,  the  subjects  of  taxation  are  selected  by  the  legisla- 
«  ti ve  branch  of  the  govemment.  Congress  selects  the  articles  that  are 
to  be  taxed,  and  fixes  the  rate  of  taxation  or  duty  as  the  measure  of 
the  tax.  Since  1846,  the  duty  has  been  imposed  principally  accord- 
ing to  the  value  of  the  article,  or  on  the  ctd  vcUarem  system.  There 
are  exceptions  to  the  rule,  and  really  there  are  four  other  distinct 
modes  of  ascertaining  the  amount  of  the  tax.  1.  The  specific  tax  of 
a  certain  sum  on  each  barrel  or  package,  as  two  dollars  per  barrel  on 
mackerel.^  2.  A  specific  sum  on  each  yard  square,  gallon  or  other 
quantity,  as  five  cents  a  square  yard  on  certain  cotton  goods.'  3.  A 
specific  sum  on  the  yard  or  gallon  if  the  value  be  a  certain  sum  per 
yard  or  gallon,  increasing  in  amount  as  the  value  of  the  yard  or  gal- 
lon increases,  as  wine  valued  not  exceeding  forty  cents  per  gallon, 
twenty-five  cents  per  gallon,  value  between  forty  cents  and  one  dol- 
lar per  gallon,  a  duty  of  sixty  cents  per  gallon.'  4.  A  specific  tax  on 
each  y^,  or  other  measure,  and  a  percentage  also  on  the  value,  as 
six  cents  a  square  yard  on  certain  colored  or  stained  goods  and  ten 
per  cent,  on  the  value.^  These  illustrations,  taken  at  random,  show 
that  the  system  is  a  mixed  one,  the  tax  being  sometimes  specific  and 
sometimes  advaZoremy  and  at  other  times  both  specific  and  ad  valoremy 
or  a  compound  duty  as  it  is  sometimes  styled. 

The  bulk  of  articles  subject  to  duty  and  the  rate  is  found  in 
§  2504,  which  is  arranged  in  thirteen  schedules  lettered  from  A  to 
M  inclusive.  The  articles  in  these  schedules  are  known  as  enume- 
rated articles.  In  §  2503  are  found  articles  subject  to  special  rates  of 
duty,  and  in  §  2505  is  found  the  free  list,  or  goods  exempt  from  duty. 
It  is  to  these  lists  that  we  must  look  to  ascertain  the  articles  subject 
to  duty  and  its  amount. 


»  R.  S.  U.  S.  p.  471,  Schedule  F. 

*  R.  S.  U.  S.  p.  468,  manufftcturei  of  cotton  exceeding  in  weight  fire  enneee  per  ffqnar» 
yard. 

3  R.  S.  U.  S.  p.  466,  Schedule  D.  «  R.  S.  U.  S.  p.  468,  Schedule  A. 
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IH8<yrimina;tmg  Duty. — ^The  articles  subject  to  duty,  if  imported 
under  certain  circumstances,  are  liable  to  have  the  duty  increased.  If 
the  goods  are  not  imported  in  vessels  owned  by  citizens  of  the  United 
States,  they  are  subject  to  an  additional  duty  of  ten  per  cent.  The 
liability  to  this  discrimination  may  be  removed  by  treaty  or  act  of 
Congress  as  to  particular  countries.^  On  all  artides  the  growth  or 
produce  of  countries  east  of  the  Cape  of  Good  Hope,  imported  from 
a  country  west  of  the  Cape  of  Gt>od  Hope,  there  is  imposed  an  ad- 
ditional duty  of  ten  per  cent,  on  the  value  of  the  article.  There  are 
exceptions  in  the  case  of  wool,  raw  cotton,  and  raw  silk  as  reeled 
from  the  cocoon,  or  not  further  advanced  than  tram,  thrown,  or 
organzine,  to  which  articles  the  discrimination  does  not  apply.'  The  * 
object  of  this  discrimination  is  said  to  be  to  encourage  direct  im- 
portations froifa  the  country  of  production. 

The  word  country  in  this  statute,  is  not  used  in  the  same  sense  as 
in  the  statute  as  to  market  value.  There  it  was  used  in  the  political 
sense;  here  it  is  used  in  the  local  or  geographical  sense;  so  that 
Calcutta  is  part  of  a  country  beyond  the  Cape  of  Good  Hope,  and 
articles  produced  there  and  imported  from  any  part  of  Great  Britain 
west  of  the  Cape  of  Good  Hope  are  liable  to  the  discriminating  duty.' 
Bice  uncleaned,  shipped  from  a  country  west  of  the  Cape  of  Good 
Hope  to  England,  cleaned  and  reshipped  to  the  United  States,  does 
not  have  its  character  so  changed  as  to  be  considered  a  production  of 
England,  and  thus  escape  the  discriminating  duty.^  This  duty  is  not 
only  imposed  on  goods  otherwise  subject  to  duty,  but  all  goods  in  the 
free  list,  and  which,  if  imported  directly  from  the  country  of  growth  or 
production  west  of  the  Cape  of  Good  Hope  would  be  exempt,  are  also 
subject  to  it.  The  phraseology  of  the  statute,  that  this  duty  shall  be 
imposed  in  addition  to  the  duties  exacted  when  imported  from  the 
country  of  production,  and  which  would  seem  to  indicate  that  it  only 
applies  where  a  duty  is  imposed,  is  controlled  by  the  object  in  view — 
the  encouragement  of  direct  importation  from  these  countries.' 

There  are  certain  articles  enumerated  in  the  schedules  in  §  2504, 
which  are  not  liable  to  the  rates  named  in  the  schedule,  but  are  enti- 
tled to  a  deduction  of  ten  per  cent,  of  the  duties  fixed,  or  imposed  by 
the  schedule.    The  articles  entitled  to  this  deduction  or  discriminating 


»  R.  8.  U.  8.  g  2602 ;  The  Merrit,  11  WaU.  682.  •  R.  8.  U.  8.  §  2601. 

'  CampbeU  v.  Barney,  6  Blatch.  C.  C.  221. 

*  WiUiams  v.  Barney,  6  Blatch.  C.  C.  229. 

*  Haddan  v.  Collector,  6  WaU.  107;  Starj^  v.  Collector,  12  WaU.  19;  Gautier  v. 
Arthur,  IS  Blatch.  C.  C.  482;  s.  o.  22  Int.  Rer.  Rec.  266,  Dist  Ct  U.  8.  N.  Y.;  §9tUrm, 
Ecbeyerxia  v.  Barney,  6  Blatch.  C^  C.  193. 
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duty  in  their  favor,  are  enumerated  in  §  2508.^  To  aacertain  the  duty 
on  theee  articles,  reference  must  be  first  had  to  the  schedule  to  ascer- 
tain the  rate  there  named,  which  rate  reduced  bj  ten  per  cent,  gives 
the  true  rate. 

ClasrificaUon  of  Articles. — ^The  revenue  laws  class  the  various 
articles  according  to  the  denomination  in  general  use  in  this  country 
among  merchants,  the  name  in  use  in  trade  being  that  used  in  the 
statute.  ^'  Whether  a  particular  article  were  designated  bygone  name 
or  another,  in  the  country  of  its  origin,  or  whether  it  were  a  simple 
or  mixed  substance,  was  of  no  importance  in  the  view  of  the  l^isla- 
ture.  It  did  not  suppose  our  merchants  to  be  naturalists,  or  geol- 
ogists, or  botanists.  It  applied  its  attention  to  the  description  of 
articles  as  they  derived  their  appellations  in  our  own  markets,  in  our 
own  domestic  as  well  as  foreign  traffic.  It  would  have  been  dangerous 
as  well  as  useless,  to  attempt  any  other  classification  than  that  derived 
from  the  actual  business  of  human  life." ' 

The  principle  is  illustrated  in  a  number  of  cases.  An  article  of 
tea  was  entered  as  £o/ieay  a  term  which  scientifically  includes  all 
black  teas.  The  article  was  a  compound  made  up  in  Ohina  of  various 
kinds  of  the  lowest  priced  black  teas,  sometimes  including  the  old 
Oongo  teas.  This  compound  was  known  in  trade  in  this  countiy  as 
Boheaj  and  it  was  taxed  as  such,  although  the  term  was  properly  in 
Ohina  applied  to  a  pure  unmixed  black  tea.*  Bastard  sugar  is  the  re- 
siduum or  refuse  of  clayed  sugars,  left  in  the  process  of  refining  after 
taking  away  the  loaf  and  lump  sugar,  which  results  from  that  pro- 
cess. It  is  of  an  inferior  quality  and  less  value  than  the  raw  material. 
Such  an  article  was  entered  as  refined  sugar.  Among  dealers  refined 
sugar  is  limited  to  the  products  called  loaf  and  lump  sugar,  and  the 
duty  was  fixed  according  to  the  name  among  dealers.*  The  same 
principle  is  applied  to  the  revenue  laws  of  England.  A  patent  fuel 
made  of  coal  dust,  mixed  with  thirteen  per  cent,  of  pitch  and  lime, 
is  not  liable  to  duty  as  coaU — this  term  being  applied  to  pit-coal — 
although  both  articles  are  used  for  the  same  purpose."  It  was  claimed 
that  worsted  shawls  were  liable  to  duty  as  manufactures  of  wool,  but 


1  Repealed,  18  Stot  U.  S.  p.  840,  §§  4,  6. 
*  9  Wheat  488,  489,  opinion  of  Story,  J. 
'  Two  Hundred  Chesta  of  Tea,  9  Wheat.  480. 

^  Barlow  v.  United  States,  7  Peters,  404.  A  mixtare  of  sngar  and  water  was  entered 
4W  9^rvp,  which  appellation  was  correct  according  to  the  nsage  of  merchants,  and  al- 
though made  from  sugar  by  adding  water  at  Matanzas,  it  was  neyertheless  held  liable 
-only  to  duty  as  syrup,  and  not  as  sngar.  U.  S.  v.  One  Hundred  and  TweWe  Casks  of 
^ugar,  8  Peters,  277. 

>  London  «.  Parkinson,  70  Eng.  Com.  Law  Rep.  828. 
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it  wafi  held  that  woretedy  which  is  made  oat  of  wool  by  combing,  is  a 
distinct  article,  well  known  in  commerce  under  the  denomination  o£ 
worsted,  and  is  subject  to  duty  as  such.^    Gunnj  doth,  made  from 
the  jute  grass,  was  first  imported  to  be  used  for  cotton  bagging  in- 
1834.    Before  that  time  it  was  only  seen  in  the  form  of  bags  for- 
India  goods.    In  1832  a  duty  was  imposed  on  cotton  bagging.    The 
question  whether  gunny  cloth  was  included  in  that  act,  was  held  to- 
be  decide^  by  ascertaining  whether  gunny  doth  was  known  as  cotton 
bagging  at  the  date  of  the  act  imposing  the  duty  in  1832,  no  refer— 
ence  being  made  to  the  materials  from  which  it  is  noanufactured,  oir 
the  purposes  to  which  it  may  be  applied.' 

Crape  veils  were  assessed  with  duty  as  a  manu&cture  of  silk,  and 
being  manufactured  of  silk  they  woidd  fall  under  that  description  ^ 
but  the  rule  that  Congress  is  supposed  to  have  classed  artides  accord- 
ing to  the  general  usages  and  known  denominations  of  trade,  waa. 
adopted  as  the  proper  rule  of  construction,  and  the  question  was  left 
to  the  jury  as  a  matter  of  fact,  whether  crape  veils  were  known  com- 
mercially as  silk  veils,  or  whether  they  were  regarded  as  forming  a 
separate  and  distinct  class  of  goods  from  silk  veils  in  trade.' 

This  rule  of  construction  is  modified  by  another  equally  well 
settled,  that  where  it  is  apparent  from  a  course  of  legislation  that 
Congress  did  not  intend  to  indude  a  particular  article  under  the  name- 
given  it  by  comjnerdal  men,  the  intent  of  Congress  thus  ascertained 
controls  the  denomination  of  the  article  acquired  in  trade.  Sheep- 
skins with  wool  on,  although  known  in  commerce  under  the  denomi- 
nation of  sheep^kmsj  yet  in  a  number  of  acts  of  Congress  having 
been  classed  as  woolj  and  a  duty  imposed  on  them  as  such,  they  are- 
subject  to  duty  as  wool.*  And  so  while  the  commerdal  sense  in 
which  the  term  was  used  at  the  date  of  the  act  is  a  well-established 
rule,  if  the  language  used  in  one  revenue  act  has  been  construed  to 
indude  a  particular  article,  and  the  same  language  is  used  in  a  subse- 
quent act,  the  artide  will  be  included  under  the  latter  act.  In  the 
act  of  1842,  window  fflass  was  included  under  the  description  of 
^'  manufactures  of  glass,"  and  therefore  the  same  language  indudes  it 
under  the  act  of  1846,  although  commercially  window  glass  is  a  dis- 


'  Elliot  i;.  Swartwoat,  10  Peters,  187.  '  Curtis  v.  Martin,  8  How.  106. 

'  Morrison  v.  Arthur,  18  BUtch.  C.  C.  194 ;   s.  o.  22  Int.  Key.  Ree.  10 ;  see  also  Lot- 
timer  V.  Smythe,  17  Int.  Rev.  Rec.  12 ;  Jaffray  v.  Murphy,  19  Int.  Rot.  Rec.  148.    See 
Weihennoyer  v,  Arthur,   22  Int.  Rev.  Rec.  868,  as  to  slipper  patterns,  bead  slipper 
cases,  Ac. 

*  De  Forrest  v.  Lawrence,  18  How.  274 ;  CogiriU  v.  Lawrence,  1  Blatch.  C.  C.  602  \. 
and  see  21  Int.  Rev.  Rec.  870,  871,  a  decision  of  the  Secretary  of  the  Treasury  as  to 
terra  aiba. 
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tinct  article  of  merchaDdise,  and  known  as  snch  in  trade.^  And 
where  almonds  had  been  named  in  several  revenue  acts^  and  classed 
differently  from  froits,  an  amendment  of  the  revenae  law  which  re- 
dnoed  the  duty  on  fruits  was  considered  not  to  apply  to  almonds ;  * 
and  where  birds  had  been  for  a  long  time  placed  in  a  separate  list 
from  other  animals,  a  subsequent  act  imposing  a  duty  on  horses, 
mules,  cattle,  sheep,  hogs  and  other  live  animaUj  did  not  include 
canary  birds.*  In  these  cases  the  classification  of  the  article  by  a 
specified  name  evidences  the  intention  of  Congress  that  such  articles 
are  not  to  be  included  under  the  more  general  description,  and  this 
intention  being  shown  in  a  number  of  acts,  a  subsequent  act  giving 
only  the  general  description  does  not  include  the  article  specifically 
described.  But  where  two  descriptions  are  found  for  the  first  time 
in  the  same  act,  one  of  which  describes  an  article  aptly,  though  not 
by  name,  and  the  other  by  name,  but  as  not  otherwise  provided  for^ 
the  first  description  which  includes  the  article  will  control.  Webbing 
made  of  india  rubber,  silk  and  cotton,  is  taxable  as  a  mant^aeture  of 
india  rubber^  eilk  and  other  oHides^  and  not  as  wehbing  composed 
wholly  or  in  part  of  india  rubber,  not  otherwise  provided  for.* 

Where  there  is  no  legislative  construction  given  to  the  meaning  of 
words  describing  an  article,  and  it  has  not  acquired  a  specific  and  dis- 
tinct naYne  among  commercial  men,  the  rule  which  applies  to  other 
statutes  applies  also  to  customs  laws,  and  the  words  are  supposed  to 
be  used  in  their  ordinary  and  received  acceptation.  A  duty  was  im- 
posed on  ^^  shawls  of  worsted  or  worsted  and  cotton,"  under  the  class 
of  clothing  ready  made  and  weoHfiff  apparel  of  every  description  of 
whatever  material  made  up  or  manufactured.  ^^  Perhaps  within  the 
compass  of  the  English  language,  and  certainly  within  the  popular 
comprehension  of  the  inhabitants  of  this  country,  there  can  scarcely 
be  found  terms  the  import  of  which  is  better  understood  than  is  that  of 
the  words  ^  shawl '  and  ^  wearing  apparel,'  or  of  ^  shawl '  as  a  familiar^ 
every-day  and  indispensable  part  of  wearing  apparel."  ^  The  popular 
and  received  import  of  the  words  is  to  control,  and  even  the  opinion 
of  mercantile  men  that  shawls  were  not  considered  as  wearing  ap- 
parel must  give  way  to  the  popular  acceptation  of  the  words.  It  was 
claimed  that  shawls  could  not  be  considered  wearing  apparel,  because 


1  Roofleyelt  v.  MaxweU,  8  BUtch.  C.  C.  891 ;  Yoq  Stade  v.  Arthur,  18  BUtch.  C.  G. 
251 ;  s.  o.  22  Int.  Rey.  Rec.  267.  This  last  case  decides  that  bristles  are  not  included  in 
the  terms  "  hair  of  an  animal." 

*  Homer  v.  The  Collector,  1  Wall.  490.  '  Reiche  v.  Smythe,  18  Wall.  162. 

*  Faxon  ».  Russell,  22  Int  Rer.  Rec.  875,  U.  S.  Cir.  Ct.  May,  1876. 

*  Opinion  of  Justice  Daniel,  in  Maillard  v.  Lawrence,  16  How.  261. 
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they  were  often  purchafled  by  tailors  and  doduers  to  be  worked  up 

into  vests  and  other  garments,  but  in  reply  the  court  say  that  the  uses 

to  which  an  article  may  be  put,  although  different  from  its  principal 

and  regular  use,  cannot  change  its  denomination,  which  is  illustrated 

1)y  the  couplet  as  to  the  needy  author : 

'*  A  stocking  decked  his  brow  instead  of  hay^ 
A  cap  by  night,  a  stocking  all  the  day." 

If  the  position  was  correct,  a  stocking  used  as  a  night-cap  is  not  a 
6tocking.^ 

The  rules  of  construction,  as  deduced  from  these  cases,  would  seem 
to  be  that  in  ascertaining  whether  an  article  is  included  in  a  particular 
dass,  first  the  words  are  to  be  taken  in  their  popular  and  generally  re- 
ceived sense,  and  if  that  is  well  established  it  controls ;  secondly,  as 
between  the  scientific,  or  even  the  foreign  designation,  of  an  article 
and  its  name  generally  among  conmiercial  men  of  our  country,  Con- 
gress-is supposed  to  have  used  the  words  in  the  sense  in  which  they 
are  generally  used  in  trade  in  this  country ;  thirdly,  the  name  known 
in  trade  gives  way  to  a  legislative  construction  given  in  a  number  of 
revenue  laws  on  the  subject.  The  rule  which  controls  here,  as  in  all 
cases  gf  construction,  is  ths  intent  of  the  legislature.  The  cases  ex- 
amined, and  the  deductions  drawn  from  them  are  only  guides  to  as- 
certain that  intent,  which  the  courts  have  recognized  as  correct  modes 
of  construction. 

In  many  cases  arising  under  the  customs  the  intent  is  very  difficult 
to  ascertain.  In  such  cases  the  burden  of  proof  is  on  the  government, 
if  it  is  desired  to  raise  an  article  entered  as  in  one  class,  to  another 
class  in  which  the  duty  is  higher.  The  provisions  of  the  law  are  not 
to  be  extended  by  implication,  nor  is  a  burden  to  be  imposed  on  the 
citizen  except  it  be  made  out  in  a  dear  and  determinate  manner  from 
the  language  of  the  statute.  Burdens  should  not  be  imposed  upon 
doubtful  interpretations.'  Where  certain  goods  were  entered  as 
'^  Mackinaw  blankets,"  it  was  held  that  in  determining  the  question 
whether  these  goods  should  be  taxed  under  the  dass  of  ^^  blankets  of 
all  kinds,"  it  must  appear  that  the  goods  bore  that  name  in  commer- 
dal  transactions  generally,  and  not  merely  in  particular  places,  or  with 
particular  persons.  iN'egative  evidence  from  persons  in  the  trade  is 
Admissible,  and  evidence  of  a  change  in  the  mode  of  manufacture  is 
allowed  to  be  weighed  in  such  a  case.' 


^  MftillBrd  V.  Ltwrenoe,  16  How.  261,  262. 

'  Williams  v,  Greeley,  1  Cart  G.  C.  489;  United  States  v.  Wigglesworth.  2  Story 
d69  ;  Adams  v,  Bancruit.  8  Sumner,  884. 

'  Williams  v.  Greeley,  1  Curt.  C.  C.  489. 
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The  rale  of  noacitur  a  aooiis  applies  to  revenne  laws.  Articles 
grouped  together  are  deemed  to  be  of  a  kindred  nature  and  of  kindred 
materials,  unless  there  is  something  in  the  context  which  repels  that 
inference.^  It  is  a  well  established  rule  for  the  construction  of  stat- 
utes. On  champagne  the  duty  is  assessed  not  only  on  the  wine,  but 
also  en  the  bottles.' 

§  159.  Nan-ewumerated  Articles  and  Free  List.  —  There  are 
many  articles  of  commerce  which  are  not  enumerated  in  the  schedules, 
but  which  are  substantially  in  material,  quality,  texture,  or  the  use  to 
which  they  are  applied,  the  same  as  articles  enumerated.  All  articles 
which  bear  this  similitude  to  the  articles  enumerated,  are  to  be  taxed 
at  the  same  rate  as  the  articles  they  most  resemble  in  the  list  enumer- 
ated. If  the  article  resemble  two  or  more  taxed  at  different  rates, 
the  highest  rate  is  to  govern  in  assessing  the  duty,  and  if  the  article 
is  composed  of  two  or  more  materials,  the  rate  of  the  component 
which  is  highest  is  to  rule.'  "  The  original  of  this  act  is  to  be  found 
in  the  20th  section  of  the  act  of  1842.  It  does  not  impose  any  par- 
ticular rate  of  duty  upon  imports.  It  was  designed  to  afford  rules  to 
guide  those  employed  in  the  collection  of  the  revenue,  in  certain  cases 
likely  to  occur,  not  within  the  letter,  but  within  the  real  intent  and 
meaning  of  the  laws  imposing  duties,  and  thus  to  prevent  evasions  of 
these  laws.  Manufacturing  ingenuity  and  skill  have  become  very 
great,  and  diversities  may  be  expected  to  be  made  in  fabrics  adapted 
to  the  same  uses  and  designed  to  take  the  same  places  as  those  specif- 
ically described  by  some  distinctive  marks,  for  the  mere  purpose  of 
escaping  from  the  duty  imposed  thereon,  and  it  would  probably  be 
impossible  for  Congress,  by  legislation,  to  keep  pace  with  the  results 
of  these  efforts  of  interested  ingenuity.  To  obviate,  in  part  at  least, 
the  necessity  of  attempting  to  do  so,  tins  section  was  enacted."  ^  By 
this  rule  the  officers  of  the  revenue,  when  an  article  is  not  enumer- 
ated, are  to  inquire  if  it  is  similar  to  any  article  enumerated  in  ma- 
terial, quality,  texture,  or  the  uses  to  which  it  is  applied.  Under  this 
rule  goods  composed  of  linen  and  cotton  were  assessed  under  the  class 
mcmufactures  of  cotton^  on  account  of  the  similitude.  The  principal 
thing,  cotton,  being  provided  for,  it  included  these  goods,  which  were 
similar.'  So  linen  lustres,  compounds  of  linen  and  cotton,  are  duti- 
able as  cotton  goods.'  Caustic  soda  resembles  soda  ash,  and  is  subject 
to  the  same  duty,  although  not  enumerated.'' 

'  Story,  J.,  in  Adams  v.  Bancroft,  8  8nmner,  884. 

*  De  Bary  et  al,  v.  Arthur,  22  Int.  Rey.  Rec.  411. 

s  K.  8.  U.  S.  §  2499.  *  Stuart  v.  MazweU,  16  How.  150.  >  Ibid. 

*  Marlot  V.  Lawrence,  1  Blatcb.  G.  C.  608;  Lottimore  v.  Lawrence,  1  Blatch.  C.  C.  613. 
^  Field  tf.  ScheU,  6  Blatcb.  G.  C.  1 ;  Gamble  v.  Mason,  1  Am.  Law  Reg.  178. 
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A  duty  of  thirty-five  per  cent,  was  imposed  on  ^^  all  delaines  made 
'wholly,  or  in  part,  of  worsted,"  &c.,  and  upon  all  goods  of  similar 
description.  Certain  Saxony  dress  goods  were  entered  by  the  import- 
ers, and  the  collector  classed  them  as  goods  of  similar  description  to 
delaines,  because  they  were  fabrics  made  of  the  same  material  as  de- 
laines, and  used  for  the  same  purposes.  The  importer  claimed  that 
delaines  are  woven  from  cotton  and  worsted  in  the  gray^  or  natural 
color  of  the  thread,  and  are  afterwards  printe4,  whereas  Saxony  dress 
goods  are  woven  in  colors  from  material  which  was  dyed  and  colored 
before  being  woven.  The  court  instructed  the  jury  that  the  similar- 
ity referred  to  in  the  statute  was  a  similarity  in  respect  to  the  pro- 
duct and  its  adaptation  to  uses,  and  its  uses,  and  not  to  the  process  by 
which  it  was  produced.  The  similarity  required  by  the  act  must  be 
found  in  the  resultant  fabric,  and  not  solelA/  in  the  process  of  manu- 
facture, and  the  jury  should  consider  the  manner  in  which  the  goods 
were  woven  and  dyed,  and  the  result  of  the  dyeing,  and  every  other 
fact  and  circumstance  was  to  be  weighed  in  determining  the  similarity 
of  the  fabric.^  The  question  here  was  precisely  similar  to  the  ques- 
tion which  arises  under  §  2499  as  to  similitude  of  goods  to  those  enu- 
merated in  any  of  the  acts.  It  is  a  mixed  question  of  law  and  fact, 
and  cannot  be  taken  away  from  the  jury  by  the  charge  of  the  court' 
It  seems  that  in  this  case  the  court  below  ruled,  as  matter  of  law,  upon 
the  question  of  similarity  between  Saxony  dress  goods  and  delaines, 
that  as  the  goods  were  woven  in  colors,  they  were  not  similar  to  de- 
laines.*   This  ruling  was  reversed. 

An  examination  of  the  schedules  A  to  M  will  show  that  in  nearly 
all  of  them,  after  describing  an  article  in  its  various  forms,  there  fol- 
lows the  phrase,  and  all  manufactures  of  the  article  ^'  not  otherwise 
provided  for,^  prescribing  a  particular  rate  of  duty.  For  example, 
at  the  end  of  schedule  C,  all  other  manufactures  of  jute  or  Sisal  grass 
not  othenoise  provided  for  J  thirty  per  cent,  ad  valorem.*  In  schedule 
E,  boiler  and  other  plate  iron  not  otherwise  provided  fory  twenty-five 
dollars  per  ton.^  In  schedule  F,  capers,  pickles  and  sauces  of  all  kinds 
not  otherwise  provided  for y  thirty-five  percent,  ad  valorem  J  In  sched- 
ule H,  manufactures  of  silk,  or  of  which  silk  is  the  component  mate- 
rial of  chief  value,  not  otherwise  promdedfoTy  fifty  per  cent,  ad  va- 
lorem.'^   The  same  phraseolegy  occurs  throughout  the  schedules. 


*  Greenleaf  9.  Goodrich,  21  Int  Rey.  Rec.  289 ;  8.  o.  on  motion  for  new  trial,  lb.  824, 
825. 

*  Barney  v.  Schmeider,  9  Wall.  252.  >  21  Int.  Rer.  Rec.  826. 

*  R.  S.  U.  S.  p.  465.  »  R.  S.  U.  S.  p.  468. 
«  R.  S.  U.  S.  p.  471.  '  R.  S.  U.  8.  p.  472. 
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What  is  the  meaning  of  this  langoage,  in  connection  with  §  2499, 
as  to  similitude  ?  The  true  constmction  seems  to  be  that  it  means 
"  not  otherunse  provided  for "  in  that  schedule.  "Under  this  rule 
^^Mk  ties^^  were  assessed  with  a  duty  under  the  proviso,  ^^all  manu- 
factures of  silk,  or  of  which  silk  is  the  component  material  of  chief 
value,  not  otherwise  provided  for^^  and  the  rate  of  duty  was  not  de- 
termined bj  the  rule  of  similitude,  under  §  20  of  the  act  of  1846,  the 
original  of  §  2499  of  the  Bevised  Statutes.  That  furnishes  a  rule 
when  the  material  is  not  designated  by  name  in  the  schedule  at  all.^ 
This  expression  was  found  at  the  close  of  the  act  of  1864,  raising  the 
duty  on  all  manufactures  of  silk,  and  is  veiy  similar  to  that  found  at 
the  close  of  the  schedules,  and  it  is  presumed  will  receive  the  same 
construction. 

In  the  act  of  1 846,  and  in  other  general  acts,  there  was  a  similar 
provision  at  the  end  of  the  general  act,  and  there  is  also  a  similar  pro- 
vision in  the  Bevised  Statutes  in  §  2516,  the  last  section  of  the  chap- 
ter, fixing  the  rates  of  duty.  It  imposes  a  duty  on  articles  not  therein 
enumerated  or  provided  for.  In  the  act  of  1846,  the  language  was 
"  on  all  articles  not  specially  provided  for  in  this  act.^^  Under  this  act 
it  was  held  that  if  the  article  was  not  enumerated,  but  could  be  classed 
among  the  enumerated  articles  by  its  similitude  to  an  article  enumer- 
ated, it  was  specially  provided  for,  the  rate  being  that  of  the  article  to 
which  it  was  similar,  and  it  was  not  classed  under  the  proviso  ^^  not 
specially  provided  for  in  this  act."'  And  so  under  the  tariff  act  of 
186^^  Jieh'plateSy  which  were  not  provided  for  by  name,  were  classed 
as  vyroitght-iron  railroad  chairs^  as  they  were  used  for  precisely  the 
same  purpose.  The  20th  section  of  the  act  of  1846,  as  to  similitude, 
controlled,  and  they  were  not  classed  as  manufactures  '^  not  otherwise 
provided  for."  *  The  section  as  to  similitude  says  that  ^^  an  article 
not  designated  by  its  specific  name  in  the  tariff  act,  shall  be  classed 
under  the  name  of  that  article  specifically  named  to  which  it  bears 
most  resemblance  in  material,  quality,  texture,  or  the  use  to  which  it 
is  applied."  ^  These  general  provisos  to  the  acts  of  1846  and  1864,  are 
almost  precisely  the  same  as  §  2516  of  the  Bevised  Statutes,  and  in- 
tended for  the  same  purpose,  to  reach  articles  not  enumerated,  and  not 
coming  under  the  proviso  of  not  otherwise  provided  for  at  the  close 
of  the  schedules,  and  not  reached  by  the  similitude  section. 


'  Smjthe  V.  Fiake,  28  Wall  874  ;  MorriBon  v,  Arthur,  18  BUtch.  C.  C.  194 ;  8.  o.  22 
Int.  Rev.  Rec.  10. 

*  Stuart  v.  Maxwell,  16  How.  160 ;  Marlot  v.  Lawrence,  1  Blatch.  C.  C.  608. 
'  Cohen  v.  Phelps,  2  Sawyer,  680. 

*  Sawyer,  J.,  in  2  Sawyer,  680. 


558  THE  LAW  OP  TAXATION.  [OH.  XXXV. 

How  Duty  on  an  Article  is  Ascertained. — To  ascertain  the  dutj 
on  an  article,  the  importer  or  cuBtoms  ofiScer  is  to  look  first  to  the 
enumerated  articles ;  then  he  is  to  ascertain  if  it  comes  within  the 
proviso,  if  not  otherwise  provided  for  in  a  particular  schedule,  which 
does  impose  a  duty  by  name  on  an  article  containing  the  same  mate- 
rial as  the  article  about  to  be  taxed.  If  it  does  not  come  within  either 
of  these  classes,  then  he  is  to  ascertain  if  it  bears  a  similitude  to  an 
article  enumerated  by  name,  and  perhaps  even  if  it  bears  a  similitude 
to  an  article  classed  under  the  proviso  ^^not  therein  provided  for'^ 
in  the  schedules.  If  the  article  cannot  be  brought  within  any  one  of 
these  classes,  then  it  is  an  article  not  otherwise  enumerated  or  pro- 
vided for,  and  its  rate  of  duty  is  fixed  by  §  2516. 

Free  List. — ^Numerous  articles  are  exempt  from  duty  by  statute 
enumerating  them.^  Articles  claiming  exemption  must  be  named  in 
the  statute,  and  its  provisions  are  not  extended  by  implication  to 
similar  articles.'  Materials  for  the  equipment  of  American  vessels 
are  exempt,  but  articles  to  be  entitled  to  this  privilege  must  be  pro- 
cured bona  fide  for  the  purpose  of  equipment.  It  must  be  a  part  of 
the  equipment  of  the  vessel.  The  vessel  must  have  been  properly 
equipped  when  it  left  America,  and  the  necessity  created  for  the  arti- 
cle by  some  casualty  since."  Where  whales  are  caught  and  oil  manu- 
factured by  the  crew  of  an  American  vessel,  though  imported  by  per- 
sons in  a  foreign  service,  it  is  free  from  duty.*  Salvage  goods  are 
liable  to  duty.^  Even  a  hogshead  of  rum  picked  up  by  a  coasting 
vessel  is  liable,  on  the  principle  that  prize  goods,  when  sold  by  con- 
sent, and  thus  entering  into  the  consumption  of  the  country,  are  liable 
to  duties  as  importations.  But  the  tackle,  furniture,  and  apparel  of  a 
foreign  vessel  wrecked  on  our  shores,  landed  and  sold  separate  from 
the  hull,  are  not  an  importation  liable  to  duty."  Manufactures  of  the 
United  States  exported  and  brought  back  in  the  same  condition,  are 
not  subject  to  duty ;  but  if  the  character  of  the  article  is  changed,  it 
is  liable.  Barrels  manufactured  in  the  United  States  were  exported 
to  Cuba,  filled  with  moksses,  and  imported,  the  condition  was  con- 
sidered so  changed  that  in  estimating  the  value  of  the  molasses  for 
duty,  the  value  of  the  barrels  was  included.' 


1  R.  a  U.  S.  §§  2606,  2607,  2608,  2609,  2610,  2611,  2612,  2613,  2614,  2616. 

'  21  Int.  Rey.  Rec.  98  ;  Decision  of  the  Secretary  of  the  Treasury,  22  Int  Rer.  Reo. 
829 ;  Treasury  Circular,  No.  2964. 

s  Weld  V,  MaxweU,  4  Blatch.  C.  C.  186;   United  States  v.  A  Chain  Cable,  2  Sumner^ 
862. 

*  United  States  v.  Burdell,  2  Sumner,  886. 

>  United  States  v.  Cook,  1  Spragne,  218;   Jackson  v.  United  States,  4  Mason,  186; 
The  Concord,  9  Cranch,  887. 

*  The  Gertrude,  8  Story,  68.  ''  Knight  v.  Schell,  24  How.  626. 
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§  160.    When  Duties  Accrue— Lien  far— Priority  of  United 
States  for  Duties — Bemedy  for  CoUecUon. — The  duties  accrae  when- 
ever there  is  an  arrival  of  the  vessel  at  a  port  of  entry  with  the  in- 
tent to  unload.    The  entry  is  not  necessary  to  constitute  the  liability.' 
It  is  the  volnntary'importation  that  makes  the  goods  liable.    Where 
a  vessel  was  seized  on  the  16th  *of  June,  1812,  for  a  forfeiture,  and 
subsequently  released  by  the  Secretary  of  the  Treasury,  and  while 
under  seizure,  July  Ist,  1812,  an  act  was  passed  which  increased 
duties  100  per  cent.,  the  duties  were  assessed  as  of  the  date  of  arrival. 
The  seizure  which  prevented  the  entry,  did  not  change  the  period  at 
which  the  duties  were  to  be  assessed.^    Duty  on  salt  ceased  on  the 
31st  of  December,  1807,  the  vessel  arrived  in  the  collection  district 
before,  but  did  not  arrive  at  the  port  of  entry  until  after  January  Ist^ 
1808,  but  the  salt  was  admitted  free  of  duty.'    So  when  additional 
duties  are  imposed,  if  a  vessel  arrives  on  the  day  upon  which  the 
new  scale  of  duties  becomes  operative,  the  cargo  is  subject  to  the  ad- 
ditional  duties.'    And  so  when  goods  are  deposited  in  a  government 
or  bonded  warehouse,  and  bond  given  for  the  duties,  the  bond  is 
given  for  the  duties  to  which  the  goods  were  liable  at  the  time  when 
they  were  imported.    And  when  such  goods  are  subsequently  with- 
drawn for  consumption,  the  duties  to  be  paid  are  those  to  which  the 
goods  were  liable  at  the  time  of  importation.    They  are  not  to  be  re- 
duced or  increased  by  reason  of  any  change  made  in  the  tariff  acts^ 
unless  the  act  so  provides.*    Many  of  the  tariff  acts  make  express  pro- 
vision that  duties  on  goods  in  warehouse  shall  not  be  lowered,  and 
sometimes  it  is  provided  in  an  act  raising  duties,  that  it  shall  not  ap- 
ply to  goods  in  warehouse  and  withdrawn  subsequently.'    But  if 
there  be  no  erpress  provision  on  the  subject,  the  rate  of  duty  is  that 
of  the  act  in  force  at  the  time  the  goods  arrived  at  the  port  of  entry. 
The  fact  that  the  importer  has  the  privilege  of  storing  his  goods  and 
postponing  payment,  does  not  affect  the  question  as  to  the  time  when 
the  duties  accrued. 

Under  the  earlier  tariff  acts,  the  duties  were  required  to  be  paid  be- 
fore unloading,  or  secured  to  be  paid  by  bond  with  sureties,  payable  in 
periods  ranging  from  three  to  twelve  months,  and  at  one  time  they 
were  secured  by  a  deposit  of  other  goods  with  the  collector.    Tea  and 

'  Perot  V.  United  States,  Pet.  C.  C.  256. 

'  United  States  v.  Yowell,  6  Cranch,  368. 

*  Arnold  v.  United  States,  9  Cranch.  104;  Prince  v.  United  States,  2  Gallis.  204 ;  8.  p. 
as  to  date  of  arriyal,  United  States  v.  Dodge,  1  Deady,  124. 

^United  States  v.  Dunyier,  12  Blatch.  C.  0.  449;   21  Int.  Rev.  Rec.  67;   Treasury 
Circnlar  No.  2083. 

^  22  Int  Rev.  Rec.  296;  Treasury  Circular  No.  2922;  Act  of  March  8,  1876. 
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wines  were  always  secured  by  bond  and  the  deposit  of  the  goods 
themselves.^  Since  the  adoption  of  the  warehouse  system,  in  1846, 
if  the  importer  does  not  wish  to  pay  the  duties  at  once,  he  enters 
.them  for  warehousing,  giving  bond  with  sureties  for  the  payment  of 
the  duties  to  be  ascertained.  This  bond  is  payable  when  the  goods 
are  withdrawn  for  consumption.  K  the  goods  are  imported  by  a 
firm,  this  bond  may  be  executed  by  any  member  of  the  firm.' 

The  duties  are  to  be  paid  in  gold  coin  of  the  United  States,  or  certain 
designated  treasury  notes,  or,  if  the  duties  be  no  more  than  five  dol- 
lars, in  silver  coin  of  the  United  States.*  The  bond  given  for  duties 
is  not  discharged  by  giving  a  check,  if  the  check  is  not  paid,  even 
though  the  bond  is  canceled.  The  collector  is  a  public  officer ;  his 
powers  are  defined,  and  he  cannot  act  beyond  them.  He  is  only 
authorized  to  receive  money  of  the  United  States  in  payment.  It  is 
like  the  case  of  any  general  agent  under  special  instructions,  which 
are  known  to  the  party  dealing  with  him ;  if  he  violates  them,  the 
principal  is  not  bound.^ 

Lien. — So  soon  as  the  goods  arrive  in  the  port  of  entry,  they  are 
in  the  custody  of  the  United  States.  The  possession  is  such  a  one 
that  a  suit  could  be  maintained  for  the  goods.  The  collector  has  a 
right  to  retain  possession  of  the  goods  imtil  the  duties  are  paid. 
There  are  exceptions  so  far  as  the  collector  at  the  port  of  entry  is 
concerned,  it  the  goods  are  entered  for  transportation  to  another 
port,  or  for  warehousing,  the  possession  is  parted  with  when  the  re- 
quired bonds  are  given. 

Where  teas,  under  the  act  of  1799,  were  deposited  in  a  warehouse 
under  the  joint  custody  of  the  importer  and  the  government^  a  bond 
being  given  for  the  duties,  the  teas  were  fraudulently  removed  from 
the  warehouse.  It  was  held  that  the  lien  was  not  divested  by  this  re- 
moval, and  while  it  was  not  such  a  lien  as  could  be  enforced  in  ad- 
miralty, it  was  such  a  lien  as  would  entitle  the  United  States  to  bring 
a  suit  at  common  law  for  the  possession  of  the  goods  on  which  they 
had  the  lien."  After  the  arrival  of  a  cargo  of  goods,  the  creditors  of 
the  consignees  who  had  executions  against  them,  levied  on  the  goods 
before  entry,  claiming  priority  on  account  of  their  levy.    The  United 


I  (jDited  States  v,  12S0  Chests  of  Tea,  12  Wheat.  487 ;  Gordon's  Big.  Rer.  Laws, 
p.  92 ;  Act  of  1899,  §  62.  Uotil  this  bond  was  paid,  no  forther  credit  was  allowed  for 
other  duties. 

*  Act  of  June  20.  1876;  22  Int.  Rev.  Rec.  218;  Treasury  Circular,  No.  88.  This 
provision  was  omitted  from  the  Revised  Statutes. 

*  R.  S.  U.  S.  §§  8009,  8473,  8686. 

*  United  States  v.  Williams,  Ware,  176;  Johnson  v.  United  States,  6  Mason,  426. 

*  United  States  v.  1260  Chests  of  Tea,  12  Wheat.  487. 
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StateB  claimed  to  hold  the  goods,  not  only  for  the  duties  due  on  these 
goods,  but  for  duties  on  other  importations.  In  this  case  the  court 
held  that  the  lien  of  the  United  States  for  duties  on  the  goods  imported 
attached  to  the  goods  as  soon  as  they  arrived,  and  that  it  could  not  be 
divested  by  any  process  of  the  State  courts,  but  the  lien  was  a  specific 
one  for  the  duties  on  that  importation,  and  not  a  general  lien  for 
duties  on  other  importations.^  But  while  the  Uuited  States  have  the 
possession  of  the  goods  immediately  on  arrival,  it  is  a  possession  only 
for  the  purpose  of  enforcing  their  lien.  The  owner  of  the  goods  ha» 
a  constructive  possession  resulting  from  his  right  of  property  in  the 
goods,  and  it  is  such  a  possession  tiiat  he  may  maintain  an  action  for  the 
wrongful  taking  of  the  goods  by  another.'  The  collector  may  retain 
possession  of  the  goods  to  enforce  the  lien,  but  no  longer,  and  if  he 
does  retain  possession  after  the  proper  duties  are  paid  or  tendered,  he 
is  liable  in  an  action  to  the  importer.  The  fact  that  he  is  obeying  the 
instructions  of  the  Secretary  of  the  Treasury  does  not  protect  him. 
The  secretary  cannot  violate  the  law.* 

Priority  for  Duties, — ^In  case  of  death  or  insolvency,  if  the 
assets  of  the  party  are  not  sufficient  to  pay  all  his  debts,  duties  are  to 
be  paid  first.  This  right  is  secured  to  the  United  States  for  all  debts, 
by  statute,  and  extends  not  only  to  the  cases  named,  but  also  to  the  case 
where  the  debtor,  not  having  sufficient  property  to  pay  all  his  debts, 
makes  a  voluntary  assignment  thereof,  and  to  cases  in  which  the  estate 
and  effects  of  an  absconding,  concealed,  or  absent  debtor  are  attached 
by  due  process  of  law.*  A  mere  inability  to  pay  debts  does  not  bring 
a  party  within  the  purview  of  the  statute ;  there  must  be  an  assign- 
ment of  all  his  property,  leaving  him  in  a  state  of  technical  insolv- 
ency.^ This  priority  is  good  as  against  a  judgment  lien  against  the 
debtor,  accruing  prior  to  the  conveyance  creating  the  insolvency, 
but  it  seems  that  it  is  not  good  against  a  bona  fide  conveyance  to  a 
purchaser  or  mortgagee,  or  a  seizure  under  execution,  because  it  is 
said  that  these  acts  divest  the  estate  out  of  the  debtor.*  It  includes  a 
bond  for  duties  executed  before  but  payable  after  the  assignment  cre- 
ating the  insolvency.'  Proving  the  claim  of  the  United  States  in  a 
foreign  bankrupt  court,  does  not  affect  the  priority  to  assets  in  this 


1  Harris  v.  Dennie,  8  Peters,  292.  ^  Conard  v.  Pacific  los.  Co.  6  Peters,  262. 

»  Tracy  ».  Swartwout,  10  Peters,  80. 

«  R.  S.  U.  S.  §  3166;  United  States  v,  Fisher,  2  Crancb,  858. 
«  United  States  v.  Hoe,  8  Cranch,  78 ;  United  States  r.  King,  Wall.  C.  C.  12. 
«  Thelusflon  v.  Smith,  2  Wheat  896 ;  United  States  v.  Howard,  4  Wheat.  108. 
^  United  States  v.  State  Bank  of  North  Carolina,  6  Peters,  29. 
86 
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country.^  A  corporation  is  a  person  within  the  meaning  of  the  act 
giving  priority  to  the  United  States.*  This  priority  does  not  override 
the  principles  of  law  relating  to  liens  and  the  liability  of  assets.  Da- 
lies dae  by  an  individual  member  of  a  firm,  have  no  preference  in  the 
^tribation  of  partnership  assets.  Like  individuals,  the  United  States 
has  only  a  claim  against  the  interest  of  the  partner  in  the  firm,  after 
payment  of  partnership  debts.*  So  where  an  importer,  indebted  for 
duties,  owns  shares  in  a  bank,  to  which  he  is  indebted,  and  under  the 
by-laws  of  the  bank,  all  debts  due  the  bank  by  a  shareholder,  must  be 
paid  before  the  shares  are  allowed  to  be  transferred,  the  priority  of 
the  United  States,  in  case  of  insolvency,  does  not  confer  the  right  to 
^compel  a  transfer  of  such  shares  of  bank  stock  without  payment  of 
the  debt  due  the  bank.* 

The  personal  representative  of  a  person  indebted  to  the  United 
States,  is  required  to  respect  this  priority,  and  if  he  pay  other  debts 
of  his  testator  or  intestate  before  paying  those  due  the  United  States, 
lie  is  personally  liable  for  the  latter.*  If  the  personal  representative 
or  assignee,  in  case  of  an  assignment,  has  notice  of  the  debts  due  the 
United  States,  a  decree  of  a  court  of  competent  jurisdiction  directing 
the  distribution  of  the  assets  does  not  protect  him.* 

In  equity,  sureties  who  have  paid  debts  of  the  principal  are  sub- 
stituted to  all  the  rights  of  the  creditor,  against  the  property  of  the 
debtor.  This  principle  is  embodied  in  the  statute  as  to  sureties  to 
bonds  given  for  debts  due  the  United  States.  Where  the  principal  in 
any  such  bond  is  insolvent,  or  dies  leaving  assets  insufficient  for  the 
payment  of  his  debts,  the  surety  to  the  bond  discharging  it  is  sub- 
stituted to  the  priority  of  the  United  States  against  the  principal.^ 
This  priority  is  only  given  in  case  of  death  without  sufficient  assets, 
and  insolvency.  The  latter  term  would  not  ordinarily  include  all  the 
cases  in  which  priority  is  given  to  the  United  States  in  §  3466,  but 
the  term  having  been  defined  in  that  section,  and  declared  to  extend 
to  a  certain  class  of  cases,  it  would  be  proper  in  construing  §  3468, 
giving  a  remedy  to  the  surety,  to  include  all  cases  in  which  a  prior- 
ity is  given  to  the  United  States  by  §  3466. 

The  privilege  given  to  the  United  States  of  having  judgment  at 


^  Harrison  v.  Sterry,  6  Cranch,  289. 

'  Beaston  v.  Farmers*  Bank,  12  Peters,  102. 

>  United  States  v.  Hack,  8  Peters,  271. 

-*  United  States  v.  Brent,  10  Peters,  596.  »  R.  S.  U.  8.  g  3467. 

•  Field  V.  United  States,  9  Peters,  182 ;  United  States  v.  Brent,  10  Peters,  596. 

'  R.  S.  U.  S.  §  8468;  2  Wheat  896 ;  4  Wheat.  108.  A  party  who  buys  goods  free  of 
duty,  and  is  conapelled  to  pay  duty  to  get  possession  of  the  goods,  is  entitled  to  priority 
for  the  amount  paid.    Jn  r$  Kirkland,  Chase  <&  Co.  22  Int  Rev.  Rec.  273. 
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the  return  term  in  a  Buit  for  duties  does  not  extend  to  a  surety.^ 
Where  a  consignee,  who  is  really  but  an  agent,  gives  bond  for  duties 
in  hia  ovm  namsy  and  not  as  agent  for  the  principal,  the  surety  to  the 
bond  who  pays  the  duties  is  not  entitled  to  recover  of  the  principal 
who  owned  the  goods.  The  customs  laws  make  a  distinction  between 
'  the  owner  and  consignee,  and  either  may  give  the  bond  for  duties, 
and  when  the  consignee  gives  the  bond  in  his  own  name,  it  is  re- 
.garded  as  his  bond,  and  not  that  of  the  owner  of  the  goods.'  The 
consignee,  for  the  purpose  of  duties,  is  regarded  as  the  owner,*  and 
it  has  been  held  that  if  one  partner  of  a  firm  enters  goods  and  gives 
bond  in  his  own  name,  if  the  surety  to  the  bond  dischai^ges  it,  he 
has  no  right  of  action  against  the  firm  for  money  paid  for  them, 
although  the  goods  are  owned  by  the  firm.^ 

Bemedy  for  Duties  Unpaid, — The  goods,  as  soon  as  they  arrive,  are 
not  only  in  theoiy  but  actually  in  possession  of  the  government  through 
its  customs  ofScers,  and  if  the  duties  are  not  paid  or  secured  to  be 
paid,  they  may  be  deposited  in  a  government  warehouse,  and  sold  at 
the  end  of  one  year,  and  the  duties  paid  out  of  the  proceeds.'  And 
even  if  the  duties  are  secured  by  bond,  and  the  goods  are  deposited, 
after  the  end  of  three  years  they  may  be  sold  and  the  duties  paid  out 
of  the  proceeds.*  If  the  goods  are  unclaimed,  they  may  be  sold  bo- 
fore  the  end  of  one  year  for  the  purpose  of  paying  duties,^  and  so 
where  they  are  perishable  or  liable  to  deteriorate,  so  that  they  would 
not  probably  sell  for  enough  to  pay  the  duties.*  These  are  remedies 
which  the  United  States  has  resulting  from  the  possession  of  the  mer- 
'chandise  imported,  and  the  right  to  enforce  a  sale  of  the  goods. 

When  a  bond  is  given  for  the  payment  of  duties,  an  action  of 
debt  may  be  maintained  against  the  obligors,  if  the  duties  are  not 
paid.*  The  penalty  of  this  bond  is  in  double  the  amount  of  the  esti> 
mated  duties,^*  and  the  condition  is  to  pay  either  the  penalty  or  the 
amov/rd  of  duties  to  he  ascertained  as  due  on  certain  goods,  specify- 
ing them.  This  was  the  condition  prescribed  under  the  act  of  1799, 
and  that  in  the  form  now  in  use.""    Ordinarily,  a  penal  bond  is  given 


1  Johns  V.  Brodnag,  1  Crunch,  C.  C.  286. 

*  Child  V,  Shoemaker,  1  Wash.  C.  C.  494.  *  Knox  v.  Devena,  6  Mason,  880. 
«  Tom  V,  Goodrich,  2  Johns.  218.                                  *  R.  S.  U.  S.  §§  2964,  2978. 

•  ft.  S.  U.  S.  §  2972. 

'  22  Int.  Rev.  Rec.  15;  Treasury  Circular,  Jan.  7,  1876;   Ibid.  p.  188;  Treasury  Cir- 
cular No.  2689;  Ibid.  p.  191 ;  Treasury  Circular  No.  2784. 

•  R.  S.  U.  8.  g§  2976,  2976. 

*  United  SUtes  v.  Llndsey,  1  Gallis.  866 ;  United  States  «.  Lyman,  1  Mason,  482. 

"  R  8.  U.  8.  §  2869. 

"  Gordon's  Dig.  Rev.  Laws,  p.  93;  Act  of  1789,  §  68;  Westray  v.  United  States,  18 
Wall  822. 
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for  the  payment  of  the  amount  specified  in  the  bond  as  the  amount 
due,  l^ut  in  this  bond,  while  one  half  the  penalty  is  the  amount  which, 
the  bond  is  given  to  secure,  yet  it  is  contemplated  that  the  real 
amount  due  is  to  be  ascertained  in  the  future  by  certain  government 
officers,  and  when  that  amount  is  fixed  m  the  mode  prescribed  by  law^ 
the  payment  of  the  amount  thus  ascertained  cannot  be  resisted  by 
showing  a  payment  or  tender  of  one  half  the  penalty.  It  differB 
from  an  ordinary  penal  bond  in  this  important  particular,  that  the 
amount  to  be  paid  is  not  fixed  definitely,  but  is  to  be  ascertained  at 
some  future  period.* 

^  If  no  bond  be  given  for  duties,  and  the  government  has  not  pos- 
session of  the  goods,  if  the  goods  are  impoi-ted,  the  importation  creates 
an  obligation  to  pay  duties  which  may  be  enforced  by  an  action  o£ 
debt.  The  statute  levying  duties  on  imported  goods  imposes  an  obli- 
gation on  the  person  importing  to  pay  a  certain  amount  of  duties^ 
which  obligation  attaches  as  soon  as  dutiable  goods  arrive  in  the  coun- 
try.  It  is  similar  to  a  statutory  penalty,  where  a  person  who  does  cer- 
tain acts  is  required  to  pay  a  specific  sum,  and  as  soon  as  the  acts  ar& 
done  an  action  of  debt  may  be  maintained.  In  case  of  duties  the  sum 
is  not  specific,  but  it  is  capable  of  being  made  so.'  The  cases  are  all 
agreed  that  the  importation  imposes  upon  the  importer  personally  the 
obligation  to  pay  the  duties."  In  the  case  of  United  States  v.  Lyman^ 
Lyman  imported  certain  teas,  and  six  days  after  he  sold  to  Lovejoy, 
who,  under  a  practice  prevailing  at  that  port,  was  to  enter  the  goods^ 
and  give  bond  for  the  duties,  the  teas  being  stored  in  the  warehouse. 
Subsequently,  on  bond  and  security  being  given,  the  teas  were  with-* 
drawn  for  consumption.  Lovejoy  failed,  and  did  not  pay  the  duties, 
and  an  action  of  debt  was  maintained  against  Lyman,  the  importer. 
The  bond  given  did  not  extinguish  the  debt,  being  only  in  lieu  of  the 
possession  of  the  goods  which  the  United  States  had  and  retained  to 
enforce  payment.  The  giving  of  the  bond  allowed  the  importer  to 
get  possession  of  the  goods  and  dispose  of  them  in  the  market ;  it  was 
intended  as  a  mere  security  for  the  duties,  and  not  an  extinguishment 
of  the  debt.^  In  England,  debt  is  maintainable  for  duties,  when 
goods  are  withdrawn  from  the  warehouse  without  payment.'  In  a 
suit  for  duties  the  United  States  is  entitled  to  judgment  at  the  return 
term.*    Under  the  statute  giving  this  right,  it  was  held  that  if  there 

»  18  WaU.  881. 

*  United  States  v.  Lyman,  1  Mason,  482;  Perot  v.  United  States,  Pet  0.  C.  266. 
>  Meredith  r.  United  States,  18  Peters,  486.  *  1  Mason,  482. 

B  Attorney  General  r.  Antted,  12  Mees.  A  W.  520. 

•  By  virtue  of  §  65,  act  of  1799.    United  States  v.  Johns,  1  Cranch  C.  C.  284 ;  Gor- 
don's Dig.  Rev.  Law 3,  p.  94. 


§  161.1  EXTERNAL  REVENUE.  665 

was  claimed  to  be  an  error  in  the  liquidation  of  the  duties,  either  as  to 
principle  or  as  to  matter  of  detail,  the  court,  in  its  discretion,  might 
continue  to  give  the  defendant  an  opportunity  to  procure  evidence.^ 

Where  suit  is  brought  upon  a  bond  for  duties,  the  defendant  may 
have  a  continuance,  if  he,  in  open  court,  makes  oath  that  an  error  in 
liquidation  of  the  duties  demanded  has  been  committed,  and  that  no- 
tice has  been  given  to  the  collector  in  writing  before  the  term.  The 
errors  must  be  specified,  and  the  United  States  attorney  must  be 
present.  This  entitles  the  party  to  a  continuance  until  the  next  term, 
and  no  longer.' 

The  remedy  of  the  United  States  is  against  the  importer,  the  per- 
son who  enters  the  merchandise.  That  person  is  regarded  by  the  cus- 
toms laws  as  the  owner,  so  that  if  a  consignee  enters  merchandise  in 
his  own  name,  and  gives  bond  in  his  own  name,  and  the  duties  are  not 
paid,  the  United  States  has  no  remedy  against  the  true  owner  of  the 
goods.' 

Besides  these  remedies  for  the  collection  of  duties,  there  are  many 
penalties  and  forfeitures  announced  against  all  persons  and  vessels 
who  aid  or  assist  in  bringing  foreign  merchandise  into  the  country 
without  payment  of  duties,  which  have  an  important  bearing  on  the 
coUection  of  duties. 

§  161.  Bemedy  for  Duties  lUegdUy  Exacted — Protest — Draw- 
ha4^Jc, — If  the  collector  exacts  from  the  importer  a  larger  amount  of 
money  for  duties  than  he  ought  under  law  to  pay,  such  excess  is  ille- 
gally exacted.  It  is  not  important  whether  the  excess  results  from  a 
wrong  classification  of  the  goods,  from  an  erroneous  value  per  yard  or 
other  measure  of  quantity,  from  an  error  in  any  of  the  items  of  duti- 
able value,  or  from  an  error  in  weight  or  measure.  The  collector  has 
authority  only  to  impose  duties  on  the  true  quantity  imported  at  the 
legal  rate.*  The  appraisers,  weighers,  gangers  and  inspectors,  only 
furnish  information  to  the  collector,  upon  which  he  acts  in  assessing 
the  tax.  If  he  imposes  an  amount  not  authorized  by  law,  from  what- 
ever cause,  it  is  illegal,  and  the  amount  so  illegally  exacted  may  be  re- 
covered of  the  collector. 

Before  there  was  any  act  of  Congress  regulating  the  matter,  the 
collector's  liability  was  the  same  as  any  other  collector  of  taxes,  except 
that  he  had  no  precept  to  protect  him.    He  is  both  assessor  and  col- 


1  United  States  v,  Williams,  4  Dallas,  376;  United  States  v.  Phelps,  8  Peters,  700. 

»  R.  S.  U.  S.  §  969. 

'  Knox  V,  Devens,  5  Mason,  880. 

*  Marriott  v.  Bmne,  9  How.  619.    In  this  case  duties  were  assessed  on  the  weight  of 
:6ugar  landed,  not  on  the  weight  stated  In  the  invoice. 
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lector,  and  becomes  liable  for  the  errors  in  the  assessment.  In  a  for- 
mer part  of  the  work  the  rule  was  laid  down  that  a  tax-payer  who  vol- 
untarily paid  his  taxes,  although  they  were  illegal,  could  not  recover 
them  back  from  the  collector.^  The  same  principle  applies  to  the  col- 
lector of  customs.  If  the  duties  are  paid  voluntarily,  they  cannot  be 
recovered,  but  if  the  importer  pays  under  protest,  and  notifies  the 
collector,  he  can  recover  if  the  duties  are  Illegal.  He  is  considered  as 
standing  in  the  same  position  as  any  other  agent  who  has  notice  not 
to  pay  over  to  his  principal  money  which  he  has  received,  and  which 
it  is  claimed  ought  to  be  refunded.^  The  result  of  these  decisions  was 
that  the  collectors,  when  they  were  notified  as  to  duties  paid  under 
protest,  retained  the  duties  as  to  which  protest  was  made  until  the 
litigation  was  ended,  and  a  large  amoimt  of  the  revenue  was  thus  tied 
up  by  litigation  in  the  hands  of  the  collectors.  To  obviate  this  evil 
the  act  of  1839  was  passed,  requiring  collectors  to  pay  moneys  re- 
ceived for  unascertained  duties,  or  duties  paid  under  protest,  into  the 
treasury  to  the  credit  of  the  treasurer,  but  authorizing  the  secretary  of 
the  treasury,  when  it  was  shown  that  more  money  had  been  paid  to 
the  collector  than  was  required  by  law,  to  draw  a  warrant  on  the 
treasurer  in  favor  of  the  person  so  paying.*  This  act  was  construed 
by  the  courts  in  such  a  manner  that  it  took  away  from  the  importer 
the  right  to  sue  the  collector.  Heretofore  the  only  protection  the  col- 
lector had  was  in  his  right  of  retainer,  which  this  act  took  away  and 
made  him  a  mere  conduit  to  pass  the  duties  to  the  treasiuy.^  Soon, 
after  this  decision  of  the  Supreme  Court,  Congress  revived  the  right 
of  action  against  the  collector,  on  the  condition  that  there  should  be  a 
protest  in  writing  signed  by  the  claimant,  at  or  before  the  payment  of 
the  duties,  setting  forth  distinctly  and  specifically  the  grounds  of  ob- 
jection to  the  payment  thereof ;  but  this  act  did  not  repeal  the  act  of 
1839,  directing  the  duties  to  be  paid  into  the  treasury  notwithstand- 
ing protest." 

The  collector  is  not  only  liable  to  action  for  duties  illegally  ex- 
acted, but  if  judgment  be  obtained  against  him,  execution  issues, 
against  him  personally,  on  the  ground  that  he,  having  exceeded  his 
authority,  is  liable  in  the  same  manner  as  any  other  trespasser.  This 
liability  is  not  changed  by  the  fact  that  he  is  compelled  to  pay  all  the 
money  he  receives  into  the  treasury.    His  remedy  is  in  the  provision 


1  Ante,  pp.  266-268,  442. 

*  Elliot  V.  Swartwout,  10  Peters,  187;  Bend  v.  Hoyt,  18  Peters,  263. 
s  6  Stat.  U.  S.  p.  348. 

*  Gary  v.  CortlB,  3  Hov.  286  ;  Richardson  v.  Curtis,  3  Blatcb.  C.  0.  385 
»  6  SUt.  U.  8.  p.  Y27. 
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that  allows  the  secretary  to  draw  a  warrant  on  the  treasury  for  the 
duties  paid  illegally.^ 

The  act  of  1845  is  substantially  embodied  in  §  3011  of  the  Ee- 
vised  Statutes.  The  importer  who  pays  under  protest  in  order  to  get 
possession  of  the  merchandise  imported,  is  entitled  to  sue  on  making' 
protest  in  the  manner  indicated.  The  payment  under  the  statute,.  Bff- 
at  common  law,  must  be  a  payment  which  was  not  voluntary,  but 
made  to  get  possession  of  his  goods.  Where  an  importer  makes  adl 
ditions  to  his  entry  to  prevent  the  imposition  of  the  twenty  per  cent^ 
penalty,  which  he  does  under  protest,  and  pay  the  duties,  such  pay- 
ment is  not  voluntary.'  Where  an  importer  deposits  with  the  col- 
lector money  to  pay  duties  when  ascertained,  and  the  duties  are  sub- 
sequently ascertained,  and  then  protest  is  made  against  payment,  it  is 
too  late,  for  then  such  payment  is  not  compulsory  to  get  possession  of 
the  goods.  So  payment  of  duties  on  goods  entered  for  warehousing 
to  prevent  suit  on  the  bond  for  duties  is  voluntary.' 

Merchandise  was  entered  September  16th.  At  the  appraisal  in 
the  latter  part  of  September,  the  value  was  raised  ten  per  cent,  over 
the  invoice  value.  On  26th  of  September,  the  duties  were  paid  with- 
out objection,  and  permit  given  to  deliver  the  goods  to  the  importer. 
On  the  10th  of  November,  the  excess  of  duties  caused  by  the  ap» 
praisal  was  paid  under  protest.  This  excess  was  not  allowed  to  be 
recovered,  as  the  payment  was  not  made  in  order  to  obtain  possession 
of  the  merchandise,  he  already  having  possession.* 

In  1857  other  conditions  were  added  to  the  right  to  sue  for  duties 
illegally  exacted.  By  this  act  the  decision  of  the  collector  is  Jinal 
(md  coneltmvej  unless  notice  of  dissatisfaction  was  given  within  ten 
days,  setting  forth  distinctly  the  grounds  thereof,  and  within  thirty 
days  an  appeal  most  be  taken  to  the  Secretary  of  the  Treasury,  and 
suit  brought  against  the  collector  in  thirty  days  from  the  decision  of 
the  secretary,  if  the  duties  have  been  paid,  or  in  thirty  days  from  the 
payment  if  the  goods  are  in  bond.'  This  statute  is  now  substan- 
tially embodied  in  the  Bevised  Statutes  in  §  2931.  The  difference  is 
asr  to  the  time  within  which  sait  may  be  brought  after  the  decision  of 
the  Secretary  of  the  Treasury,  it  being  now  ninety  days,  and  if  the 
secretary  delays  his  decision,  allowing  suit  to  be  brought  without  wait- 
ing for  his  decision. 


>  Knoedler  v.  Schell,  4  Blatch.  C.  C.  484. 
*  Crocker  v.  Redfield,  4  Blatch.  C.  0.  879. 

>  ManhaU  v.  Redfield,  4  Blatch.  C.  0.  879. 
«  Drake  v.  Redfield,  4  Blatch.  G.  G.  116. 

>  l^Brightley  Dig.  Laws,  ip.  898,  g  816. 
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The  steps  to  be  taken  by  an  importer  to  recover  duties  illegally 
exacted  are,  within  ten  days  after  liquidation  of  the  entry ,^  he  must 
give  to  the  collector  notice  of  his  dissatisfaction  in  writing.  This 
notice  must  set  forth  distinctly  and  specifically  the  grounds  of  objec- 
tion to  the  decision  of  the  collector.  Within  thirty  days  from  the 
same  period  an  appeal  must  be  taken  to  the  Secretary  of  the  Treasury. 
The  decision  of  the  secretary,  if  against  him,  is  final,  unless  he  brings 
suit  against  the  collector  in  ninety  days  from  the  secretary's  decision, 
if  the  duties  have  been  paid ;  or  if  they  have  not  been  paid,  within 
ninety  days  after  the  payment  of  the  duties,  such  payment  being 
made  after  the  decision  of  the  secretary.  If  the  secretary  delays  his 
decision  ninety  days  in  cases  east  of  the  Bocky  Mountains,  or  five 
months  west  thereof,  suit  may  be  brought  without  waiting  for  his 
decision. 

Protest. — The  initiatory  step  after  the  decision  of  the  collector  is 
the  notice  of  dissatisfaction  to  the  collector,  as  it  is  called  in  §  2931,  or 
protest,  as  it  is  denominated  in  §  3011 ;  in  the  decisions  of  the  courts 
and  in  the  treasury  department  it  is  always  spoken  of  as  the  protest. 
The  protest  must  be  in  writing,  and  signed  by  the  claimant  or  his 
agent.  It  must  state  distinctly  and  specifically  the  grounds  of  objec- 
tion to  the  duties  assessed  by  the  collector.*  It  is  sufiicient  if  it  be 
signed  by  the  agent  of  the  importer.*  If  the  protest  be  written  on 
the  entry,  it  is  not  necessary  to  repeat  in  the  protest  the  description 
of  the  merchandise.  When  so  written,  the  protest  and  entry  are  one 
paper.*  But  the  signature  on  diflferent  papers  not  connected  is  not 
sufficient.  In  a  case  where  there  was  an  importation  by  a  firm,  there 
was  a  signature  of  one  consignee  to  the  affidavit,  and  of  another  con- 
signee to  the  importer's  oath  on  the  back  of  the  entry,  and  the  firm 
name  was  in  the  entry.  These  papers  being  separate  and  distinct 
papers,  for  distinct  purposes,  could  be  considered  together  so  as  to 
bring  the  protest  within  the  statute  as  one  signed  by  the  importer.* 

The  protest  is  a  mercantile  paper,  not  a  legal  instrument,  and 
when  its  meaning  is  plain,  its  phraseology  will  not  be  scrupulously 
criticised  by  the  courts.  It  is  sufficient  if  the  importer  indicates 
distinctly  and  definitely  the  cause  of  his  complaint,  and  that  he  in- 


1  R.  S.  n.  S.  §  2931 ;  Act  of  March  81,  1876.  WheneYcr  the  Becretary  shall  be  of 
opinion  that  duties  have  been  assessed  and  collected  nnder  an  erroneous  view  of  the 
facts  of  the  case,  he  may  refund  such  duties,  provided  protest  and  appeal  shall  have  been 
made  as  required  by  law.  18  U.  S.  Stat.  ch.  186,  p.  469.  The  secretary  rules  that  the 
notice  roust  be  given  in  writing.     22  Int.  Rev.  Hec.  p.  194,  No.  2270. 

«  R.  8.  U.  S.  §§  2981,  8011.  »  Gray  w.  Lawrinca,  8  Blatch.  C.  C.  117. 

*  Thomson  v.  Maxwell,  2  Blatch.  C.  C.  886. 

*  Florio  ».  Peaslee,  2  Curt  C.  C.  462. 
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tends  to  make  it  the  foandation  of  a  claim  against  the  government. 
Kor  is  it  indispensable  that  the  entire  notice  must  be  in  the  protest. 
The  invoice  and  the  entry  may  be  ordinarily  regarded  as  connected 
with  and  composing  a  part  of  the  protest,  being  the  things  ont  of 
which  the  protest  arises  and  to  which  it  relates.^  The  following  ex- 
amples will  illustrate  the  principles  annoimced  in  their  application. 
A  protest  in  these  words :  ^^  We  protest  against  paying  additional 
duty  and  penalty  on  [certain  goods,  naming  them],  they  being  ap> 
praised  too  high.  We  claim  to  have  [a  certain  amount,  naming  it]^ 
refunded,  being  the  amount  paid  for  additional  duty  and  penalty," 
does  not  cover  an  objection  to  the  appraisement  proceedings,  as  it  does 
not  specify  any  objection  to  such  proceedings.*  Any  objection  fairly 
covered  by  the  protest,  when  construed  as  a  mercantile  paper,  is  avail- 
able when  suit  is  brought,  but  unless  it  is  within  the  terms  of  the 
protest  when  so  construed  it  is  not  valid.'  Where  the  invoice  value 
was  raised  on  appraisement,  the  protest  was,  ^'  that,  under  existing 
laws,  said  amount  is  unjustly  added,  and  is  not  liable  to  duty,  because 
said  invoice  and  said  entry  exhibit  the  true  market  value  of  said  iron 
at  Liverpool,  from  whence  said  iron  was  imported,"  the  importer  was 
not  allowed  to  show  that  the  invoice  price  was  the  actual  purchase 
price.  The  only  point  raised  by  the  protest  is  the  correspondence  of 
the  invoice  value  with  the  value  at  the  place  of  export  at  the  date  of 
the  invoice.* 

In  a  case  where  the  invoice  stated  the  purchase  price  at  a  period 
previous  to  the  shipment,  but  it  did  not  show  the  date  of  purchase, 
the  appraisers  took  the  date  of  the  shipment  as  the  time  of  purchase, 
and  fixed  the  purchase  price  as  of  that  date.  The  protest  was  '^  against 
illegal  and  oppressive  appraisement  which  has  been  made,  averring 
that  our  invoice  states  the  fair  value  of  the  needles  when  procured  in 
England."  This  protest  was  too  general  in  its  terms,  and  it  did  not 
indicate  the  date  when  the  purchase  was  made,  which  was  the  controll- 
ing fact  in  the  case.''  If  a  protest  does  in  terms  embrace  an  objection 
to  the  duty  assessed  on  one  article,  it  will  not  be  extended  to  others 
not  specified,^  nor  will  the  terms  be  extended  beyond  their  plain  mean- 


1  Groeleys  Adm'r  v.  Burgess  el  al,  18  How.  416 ;  Vaccari  v.  MazweU,  8  BUtch.  C.  G. 
374. 

'  Thomson  v.  Maxwell,  2  Blatch.  C.  0.  385 ;  Pierson  v.  Lawrence,  2  Blatch.  0.  C.  495. 

>  Stalker  v.  Maxwell,  8  Blatch.  C.  C.  188 ;  Focke  v.  Lawrence,  2  Blatch.  C.  C.  608  ; 
Mason  v.  Kane,  Taney's  Dec.  178 ;  MaiUard  v.  Lawrence,  8  Blatch.  C.  G.  878. 

*  Gomett  V.  Lawrence,  2  Blatch.  G.  G.  612. 

*  Growlj  V.  Maxwell,  8  Blatch.  G.  G.  401 ;  s.  p.  Bangs  v.  Maxwell,  8  Blatch.  G.  G.  186 ; 
Sadler  v.  Maxwell,  8  Blatch.  G.  G.  184  ;  Goddard  v.  Maxwell,  8  Blatch.  G.  G.  181 ;  Mason 
V.  Kane,  Taney's  Dec.  178. 

*  Pensot  V.  MaxweU,  4  Blatch.  G.  G.  48. 
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ing.  Thus  a  protest  ^'  that  these  goods  were  consigned  to  me  bv  the 
mannfacturer  thereof,  and  are  not  liable  for  the  reasons  stated,"  does 
not  allow  the  party  to  show  that  the  goods  were  atoned  and  imported 
by  the  manufacturer.^ 

A  protest  is  necessary  to  recover  back  the  twenty  per  cent,  penal- 
ty, when  it  is  imposed,'  or  any  fees  or  other  charges  illegally  exacted^ 
liough  formerly  it  was  not  so.*  Under  the  act  of  1846,  where  the 
appraisement  was  the  basis  of  -dutiable  value,  it  was  held  to  be  con- 
clusive in  all  cases  as  to  the  regularity  of  the  appraisal,  unless  there 
was  protest  and  appeal.*  It  may  well  be  doubted  if  there  is  any  neces- 
sity for  an  appeal  from  the  appraisement  under  the  Revised  Statutes. 
If  there  be,  the  appeal  from  the  decision  of  the  collector,  and  the  pro- 
test point  out  the  grounds  of  it,  and  would  seem  to  be  sufficient. 

The  following  protests  have  been  decided  sufficiently  definite, 
^^  against  the  payment  of  duty  on  2,939.52  florins  as  per  entry,  claim- 
ing a  discount  of  18^  per  cent,  as  per  consul's  certificate."  Under 
this  protest  it  could  be  shown  either  that  the  certificate  was  produced, 
or  that  the  importer  offered  to  produce  it,  and  the  collector  refused 
to  be  governed  by  it.'  So  a  protest  in  these  words :  "We  herewith 
protest  against  the  additional  value  of  the  United  States  appraisers 
and  merchant  appraisers,  and  twenty  per  cent,  penalty  charged  on  the 
within  150  bales  of  rags,  claiming  to  enter  the  same  according  to  the 
invoice  and  actual  cost,  but  pay  the  same  to  get  possession  of  the 
goods,"  is  good  without  a  specification  as  to  how  the  appraisement 
was  made  to  exceed  the  true  value  of  the  goods.*  Where  a  duty  of 
twenty-five  per  cent,  was  imposed  on  certain  goods  as  cotton  laces,  a 
protest  "  against  payment  of  twenty-five  per  cent,  duty  charged  on 
thread  laces  (or  loom  thread  laces),  dlaiming  that  said  laces  are  liable 
to  a  duty  of  twenty  per  cent.,"  was  held  sufficient,  because  it  points 
out  distinctly  to  the  collector  that  the  goods  are  only  liable  to  twenty 
per  cent,  as  "  thread  laces."  Some  protests  state  the  schedule  and 
name  under  which  the  importation  should  be  classed,  but  it  is  not 
necessary.'' 

The  appraisers  are  required  to  make  an  actual  examination  of  the 
packages  sent  to  the  public  storehouse  by  the  collector.    Where  this 


»  Warburg  v.  Maxwell,  8  Bliitch.  C.  C.  882. 

•  Krisler  v.  Morton,  2  Curt.  C.  C.  239 ;  Falleck  v.  Barney,  6  Blatch.  C.  C.  88. 

•  R.  S.  U.  S.  §  2982 ;  Ogdea  v.  Maxwell,  8  Blatch.  C.  C.  819. 

•  Morrig  v.  Maxwell,  8  Blatch.  C.  C.  143 ;  Roller  v.  Maxwell,  8  Blatch.  C.  G.  142 ;  Mc- 
Call  V.  Lawrence,  8  Blatch.  C.  C.  860. 

•  Craig  V.  Maxwell,  2  Blatch.  C.  C.  645. 

•  Loewenstein  t\  Maxwell,  2  Blatch.  C.  C.  401. 

''  Steegman  v.  Maxwell,  3  Blatch.  C.  C.  866 ;  g.  p.  Sohnchardt  v.  Lawrence,  8  Blatch. 
C.  C.  897. 
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was  not  done,  bat  the  examination  was  by  samples,  the  protest  was 
'^  that  the  goods  were  not  fairly  and  f aithf  ally  examined  by  the  ap- 
praisers." This  protest  in  the  Sapreme  Coart  of  the  United  States 
was  held  to  be  safiicient.  It  was  thoaght  to  point  oat  distinctly  the 
soorce  of  the  complaint,  and  it  was  not  necessary  to  set  oat  specifically 
the  reasons  on  which  the  complaint  was  founded.^  This  is  the  only 
case  on  the  saflSciency  of  the  protest  which  has  been  decided  by  the 
coart  of  highest  resort.  The  other  cases  cited  are  from  the  lower 
courts,  and  are  not  so  liberal  in  their  constraction  of  sach  an  instra- 
ment.  The  effect  to  be  given  to  it  has  been  a  subject  of  comment  in 
many  of  the  cases  cited,  which  have  a  tendency  to  restrict  its  effect. 
It  is  a  fact  perhaps  worth  the  attention  of  the  reader  to  notice,  that 
Justice  Nelson  was  one  of  the  dissenting  justices  in  this  case,  and  that 
almost  aU  of  the  cases  cited  on  the  subject  are  from  his  circuit. 

The  period  when  the  protest  is  to  be  given  is  that  of  the  liquida- 
tion  of  the  duties  by  the  collector.  That  period  when  the  goods  are 
entered  for  warehousing  is  the  time  of  the  withdrawal  entry  for  con- 
sumption. If  the  goods  are  not  warehoused,  but  entered  for  consump- 
tion, it  would  be  at  the  time  of  the  payment  of  the  duties.' 

It  will  be  noticed  that  §  301 1  requires  a  protest  in  order  to  get 
possession  of  the  goods,  and  requires  it  to  set  forth  distinctly  the 
grounds  of  the  objection  to  the  amount  claimed.  But  §  2931  requires- 
also  that  within  ten  days  from  the  liquidation  of  the  entry  the  im- 
porter shall  give  notice  of  his  dissatisfaction  to  the  collector,  setting 
forth  distinctly  and  specifically  the  grounds  of  objection  to  his  decis- 
ion. How  are  these  two  statutes  to  be  construed }  If  at  the  time  of 
withdrawal  from  the  warehouse,  and  payment  of  duties,  no  protest  is> 
made,  but  within  ten  days  an  appeal  is  taken  and  notice  of  dissatisfac- 
tion given  under  §  2931,  is  it  sufficient  i  or,  could  it  be  said  in  accord- 
ance with  decisions  heretofore  cited,  that  the  payment  was  not  made 
to  obtain  possession  of  the  goods  because  there  was  no  protest  at  the 
time  of  payment  ?  The  only  proper  and  just  mode  is  to  consider  the 
two  together.  The  objects  of  the  statute  were  evidently  to  require 
the  differences  between  the  government  and  the  importer  to  be  settled 
at  the  earliest  opportunity,  to  have  those  differences  pointed  out  dis- 
tinctly and  clearly,  to  require  this  to  be  done  within  a  limited  period^ 
and  to  confine  the  importer  to  specified  tribunals  in  a  certain  order. 
The  notice  of  dissatisfaction  is  nothing  more  than  the  protest ;  §  3011 
refers  to  the  protest,  and  §2931  refers  not  only  to  the  protest  but 


*  Greeley's  AdmV  v.  Burgess,  18  How.  418. 

*  Little  v.  Redfield,  4  Blatch.  C.  C.  41 ;  Marriot  v.  Brone,  9  How.  619. 
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also  to  the  appeal  to  the  secretary,  and  the  mode  of  proceeding  in  re- 
lation thereto. 

The  question  is  often  raised,  whether  a  protest  which  is  good  in 
form  can  be  made  to  extend  prospectively  to  future  importations. 
A  protest  against  payment  of  duties,  made  on  a  particular  importiition 
of  merchandise,  and  expressing  the  intention  of  the  importer  that  the 
protest  shall  apply  to  all  future  similar  importations  of  similar  mer- 
chandise, on  which  the  same  duties  are  imposed,  is  valid.^  The  courts 
have  not  been  disposed  to  extend  at  all  the  principle  of  prospective 
protests.'  Prospective  protests  are  substantially  forbidden  now,  for 
by  the  express  terms  of  §  2931  there  must  be  a  notice  of  dissatisfac- 
tion and  appeal  on  each  entry  by  the  importer.  This  section  is  the 
reproduction  of  the  act  of  1864,  which  made  a  radical  change  in  the 
act  of  1857,  which  was  the  first  act  imposing  the  condition  of  the 
appeal  and  notice  in  ten  days.*  Where  there  was  no  protest,  it  has 
been  claimed  that  the  Court  of  Claims  had  jurisdiction  if  the  duties 
liad  been  illegally  exacted,  but  the  position  was  not  sustained.  That 
<K>urt  has  no  jurisdiction  in  revenue  cases,  and  the  act  establishing  the 
court  does  not  extend  to  such  matters.^ 

The  owner  of  the  merchandise  may  sue  in  his  own  name ;  it  is  not 
necessary  to  sue  in  the  name  of  the  consignee."  In  addition  to  the 
various  other  conditions  which  are  attached  to  the  right  to  sue  for 
duties  illegally  exacted,  the  person  suing  is  required  to  file  a  bill  of 
the  particulars  of  his  claim.  This  is  to  be  served  on  the  defendant  or 
his  attorney,  in  thirty  days  after  due  notice  of  the  appearance  of  the 
defendant.  The  items  are  specified  in  the  statute,  and  are  very  full, 
giving  in  fact  a  full  description  of  the  whole  transaction.  The  service 
of  this  bill  of  particulars  is  one  of  the  conditions  on  which  the  im- 
porter is  entitled  to  maintain  his  suit,  for  if  not  served,  or  if  any 
of  the  items  are  omitted,  a  judgment  of  non  pT09.  will  be  entered 
against  the  plaintifi[.^ 

The  remedy  of  the  importer,  by  action  against  the  collector  for 
daties  illegally  exacted  at  the  time  of  the  decision  of  Elliot  v.  Swart- 
wont,''  has  been  greatly  modified,  though  the  principle  at  the  founda- 
tion is  the  same,  that  the  collector  has  exceeded  his  authority  in  im- 
posing duties  in  excess  of  those  required  by  the  statute.    The  modi- 


1  Wetter  v.  Schell.  11  BlatcK  C.  C.  198;    Mftrriot  r.  Bnine,  9  How.  619;   Boker  o. 
Bronson,  4  Blatch.  C.  C.  472 ;  Hutton  v.  Schell,  6  Blatch.  C.  C.  48. 

*  Baxter  v.  Maxwell,  4  Blatch.   C.  0.  82. 

>  UUman  v.  Marphy,  11   Blatch.  C.  C.  854. 

4  Nichols  V.  United  Sutes,  7  Wall  122. 

»  Mason  v.  Kane,  Taney's  Doc.  173.  *  R.  S.  U.  S.  §  8012. 

^  10  Peters,  187. 
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fications  are  as  to  the  remedy.  We  bare  endeavored  to  trace  these 
through  their  successive  changes  to  the  present  time,  when  the  im- 
porter has  to  ran  quite  a  gauntlet  of  conditions  before  he  can  proceed 
with  his  suit  against  the  collector  for  exceeding  his  authority,  from 
the  appeal  and  notice  of  dissatisfaction  in  ten  days  from  the  liquida^ 
tion,  down  to  the  service  of  the  bill  of  particulars  on  the  defendant. 

If  the  importer  has  been  prevented  by  circumstances  beyond  his 
control,  or  that  of  his  consignee  or  agent  making  payment  of  duties^ 
from  taking  the  appeal  to  the  Secretary  of  the  Treasury  in  the  mode 
prescribed,  then  the  Secretary  of  the  Treasury,  if  satisfied  that  more 
money  has  been  paid  than  is  due,  and  also  that  the  appeal  was  not 
taken  for  the  reasons  just  stated,  may  draw  a  warrant  on  the  treasurer^ 
directing  him  to  refund  the  amount  which  has  been  overpaid.^ 

Damage  to  Merchandise, — ^Under  the  head  of  the  duties  of  ap- 
praisers, it  has  been  seen  that  where  the  importer  filed  a  claim  within 
ten  days,  for  damage  to  merchandise  during  the  voyage,  the  appraisers 
ascertained  that  damage.  If  it  was  not  correctly  ascertained  as  to  the 
error,  the  amount  paid  erroneously  may  be  recovered  in  the  same 
manner  as  any  other  exaction  which  is  illegal.  The  statute  contem- 
plates that  this  damage  shall  be  ascertained  at  the  port  of  entry,  but 
in  the  case  of  merchandise  entered  for  transportation,  where  the  ex- 
amination is  only  partial,  the  damage  may  not  be  ascertained  until  the 
arrival  at  the  designated  port  in  the  interior.  Can  it  be  allowed  by 
the  appraisers  at  that  port  where  the  examination  is  made  and  cargo 
discharged  ?  The  practice  of  the  treasury  department,  under  advice 
of  the  attorney  general,  is  to  allow  the  appraisement  of  damage  in 
such  cases  on  arrival  at  the  designated  port,  but  in  all  other  cases  it  is 
required  to  be  made  at  the  port  at  which  the  vessel  originally  enters.^ 
But  the  department  does  not  consider  that  damage  not  accruing  on 
the  voyage,  but  received  between  the  port  of  entry  and  the  port  of 
destination,  is  included  under  the  statute.' 

The  Secretary  of  the  Treasury  is  also  allowed  to  abate  or  refund 
duties  on  merchandise,  where  there  has  been  injury  or  destruction  of 
such  merchandise  by  accidental  fire,  or  other  casualty,  while  in  custody 
of  the  customs  oflBcers,  either  before  the  landing,  or.  when  in  the 
warehouse  or  appraiser's  store,  or  during  transportation  in  bond.  The 
department  does  not  consider  that  damage  by  leakage  from  the  roof 
of  a  warehouse,  which  injures  merchandise  in  bond,  comes  within  this 


»  R.  S.  U.  S.  §  8018. 

«  21  Int.  Rev.  Rec.  805 ;  Treasury  Circular  Aug.  20, 1876. 

'21  lut.  Rey.  Rec.  108,  iustructiona  to  surveyor  of  customs  at  Louisville,  Ey.,  Feb. 
27,  1876;  21  Int.  Rev.  Rec.  95,  letter  to  surveyor  of  customs,  St.  Louis,  Mo. 
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atatute,^  nor  that  damage  to  champagne  by  freezing  while  in  transit 
from  the  port  of  entry  is  within  its  terms.*  Damage  to  goods  by 
careless  repacking  after  examination  at  the  public  store,  does  oome 
within  it.' 

Drawback. — This  is  an  allowance  made  to  a  party  who  exports 
merchandise  which  has  been  imported.  The  goods  must  be  over  the 
value  of  fifty  dollars,  and  the  privilege  must  be  exercised  within  three 
years  from  the  date  of  importation.  One  per  cent,  of  the  amount  of 
duties  which  have  been  paid,  and  as  to  which  the  drawback  is  claimed, 
is  retained  for  the  government.*  The  articles  subject  to  drawback  are 
enumerated  in  the  statute.'  No  part  of  any  discriminating  duties  on 
account  of  the  importation  being  in  a  foreign  vessel  can  be  allowed,' 
nor  can  penal  duties  be  refunded  as  drawback,  and  the  goods  must 
not  have  been  removed  from  the  custody  of  the  United  States.  There 
are  certain  exceptions  specified  in  the  statutes.  Entry  is  to  be  made 
of  the  merchandise,  and  it  is  appraised  and  loaded  under  the  super- 
vision of  the  customs  officers.  The  debenture  for  the  drawback  may 
be  made  payable  to  the  original  importer,  when  requested  by  the  ex- 
porter, and  is  assignable  by  delivery  and  indorsement.''  Before  the 
debenture  is  received,  the  exporter  is  required  to  give  bond  in  double 
its  amount,  conditioned  that  such  merchandise,  or  any  part  thereof, 
shall  not  be  landed  in  any  port  within  the  limits  of  the  United  States, 
and  that  he  will  produce  proof  and  certificates  that  it  has  been  de- 
livered without  such  limits.  The  debentures  are  payable  fifteen  days 
after  the  giving  of  this  bond.® 

Tonnage  Duty  and  Light  Mtmey. — This  duty  is  to  be  imposed 
on  all  vessels  which  enter  at  any  custom  house  in  the  United  States, 
domestic  and  foreign.  Coasting  vessels  are  exempt,  and  those  making 
daily  trips  from  the  United  States  to  Canada  are  to  be  charged  only 
on  tiie  first  clearing  of  the  vessel  during  the  year.  This  tax  is  to  be 
imposed  but  once  in  a  calendar  year,  either  at  the  entry  or  clearance 
of  the  vessel,  whichever  first  happens.*  From  the  decision  of  the  col- 
lector imposing  a  tonnage  tax,  an  appeal  may  be  taken  in  the  same 


*  21  Int.  Rev.  Rec  100,  letter  to  collector  of  customB  at  Boston,  Feb.  6,  1875. 

^  21  Int.  Rev.  Rec.  95,  letter  to  surveyor  of  customs  at  8t  Louis,  Mo.,  Jan.  SO,  1876. 
>  22  Int.  Rev.  Rec.  888 ;  Treasury  Circular,  No.  2969. 

*  R.  8.  U.  S.  §§  8016  to  8018.  »  R.  S.  U.  8.  §§  8017  to  8027. 

'  R.  8.  U.  8.  g  8027;  Bartlett  v.  Kane,  16  How.  268 ;  Spence  v.  United  8tate8,  Dey. 
Ct.  CL  76.  '  R.  8.  U.  S.  §§  8032,  8088. 

8  R.  8.  U.  8.  g§  8083  to  8044. 

*  R.  8.  IT.  S.  §§  4219  to  4225 ;  and  see  §  4226,  as  to  exemption  of  yessels  unregistered 
carrying  a  sea  letter. 
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manner,  as  in  case  of  the  imposition  of  duties  on  merchandise.^  The 
tonnage  tax  applies  not  only  to  domestic  bat  to  foreign  vessels,  and 
those  coantries  which  discriminate  against  the  United  States  pay  a 
much  higher  tax  on  their  vessels. 

The  light  money  is  a  tax  only  on  foreign  vessels,  which  is  imposed 
by  aU  nations,  and  is  collected  jnst  as  the  tonnage  tax. 

The  Secretary  of  the  Treasury  has  the  power  to  refund  duties  if 
they  have  been  improperly  exacted,  whether  the  protest  and  appeal 
has  been  taken  or  not.*  It  is  now  provided,  that  when  any  person  is 
charged  with  having  incurred  a  penalty  or  fine,  or  is  interested  in 
goods  or  a  vessel  of  the  value  of  $1,000  and  upwards,  which  has  been 
seized,  he  may  file  a  petition  with  the  judge  of  the  district  where  the 
violation  occurred.  The  judge,  in  a  summary  mode,  either  directly 
or  through  his  commissioner,  is  to  ascertain  the  facts  which,  with  the 
evidence,  are  to  be  certified  to  the  secretary.  If  from  this  record 
the  secretary  is  satisfied  that  the  act  was  done  without  willful  negli- 
gence or  intention  to  defraud,  he  may  remit  the  penalty  or  forfeiture 
and  direct  the  prosecution  to  cease,  upon  such  terms  as  he  deems 
reasonable.'  The  collector  and  district  attorney  are  to  be  notified  of 
the  application  to  the  secretary. 

Where  duties  have  been  paid  under  the  rulings  of  one  secretary 
they  are  not  to  be  refunded  by  another,  unless  in  accordance  with  the 
decision  of  a  circuit  or  district  court  of  the  United  States,  and  not 
then  unless  the  attorney  general  shall  certify  that  no  appeal  will  be 
taken  from  the  decision  on  behalf  of  the  United  States.*  The  same 
statute  provides  that  no  ruling  of  one  secretary  is  to  be  reversed  or 
modified  by  a  succeeding  secretary,  adversely  to  the  United  States, 
except  upon  the  recommendation  of  the  attorney  general,  or  the  de- 
cision of  a  circuit  or  district  court  of  the  United  States. 

§  162.  Penalties  and  Forfeitures— Master*  $  FaQwre  to  Beport 
— Fratuhilent  Undervaluation. — ^The  customs  laws  impose  heavy 
penalties  on  those  who  violate  them,  and  they  are  often  imposed 
where  there  is  no  guilty  intent,  but  for  a  mere  omission  or  neglect  to 
comply  with  their  requirements.  These  penalties  fall  not  only  on  the 
owners  of  the  goods  who  import  them  contrary  to  law,  but  they  are 
visited  on  the  master  of  the  vessel  or  other  vehicle  in  which  the  im- 
portation takes  place,  and  in  many  cases  the  goods  themselves  are 


'  R.  S.  U.  8.  §  2981. 

*  R.  S.  IT.  S.  gg  3012^,  3013;  Murray  v.  Chester,  22  Int.  Rev.  Rec.  257. 
«  18  Stat  U.  S.  pp.  189,  190.  g§  17  to  20. 

*  18  SUt.  U.  S.  pp.  469,  470,  g§  1  to  4. 
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forfeited  to  the  government,  together  with  the  vessel  in  which  the 
importation  is  made.  These  laws  demand  implicit  obedience  and  an  ac- 
curate performance  of  all  the  conditions  attached  to  the  privilege  of 
importing  foreign  merchandise. 

The  master  of  a  vessel  who  departs  from  a  port  after  arrival 
within  the  limits  of  anj  collection  district,  without  making  report  to 
the  collector  of  the  district,  is  liable  to  a  fine  of  $400.^  But  if  it  is 
shown,  either  to  the  collector  of  the  port  at  which  he  arrives,  or  in 
court,  if  there  be  a  prosecution,  that  the  departure  was  occasioned  bj 
stress  of  weather,  pursuit  or  duress  of  enemies,  or  other  necessity, 
the  penalty  will  not  be  incurred.  So  if  the  master  fails  to  report  to 
the  chief  officer  of  customs,  or  to  make  the  report  in  writing  re- 
quired within  forty-eight  hours  after  arrival,  for  such  neglect  or 
omission  he  is  liable  to  a  penalty  of  $1,000.' 

If  any  goods  not  on  the  manifest  are  imported  in  any  vessel, 
foreign  or  domestic,  the  master  is  liable  to  a  penalty  double  the  value 
of  the  merchandise ;  and  if  such  goods  are  consigned  to  master, 
mate,  any  of  the  officers  or  crew,  they  are  forfeited.'  The  importa- 
tion is  complete  and  the  offense  committed  as  soon  as  the  vessel 
arrives  within  the  limits  of  a  port  of  entry  with  intent  to  unload 
them.  Where  a  master  took  goods  to  smuggle  to  A.,  but  after  arrival 
in  the  port  of  entry  he  changed  his  mind  and  entered  them  on  the 
manifest,  it  was  held  to  be  too  late,  as  the  offense  had  already  been 
committed.  In  such  case  the  master  is  a  consignee  in  the  sense  of  the 
statute,  and  the  goods  are  forfeited.^  There  was  a  proviso  to  the 
originiJ  act,  which  is  now  found  in  §  2870  of  the  Bevised  Statutes,  by 
which,  if  it  be  shown  that  the  manifest  has  been  lost  or  mislaid  with- 
out fraud  or  collusion,  or  if  it  has  become  defaced  by  accident,  or  it 
is  incorrect  by  mistake,  and  that  no  part  of  the  cargo  without  proper 
manifest  was  imshipped  after  it  was  taken  on  board,  then  the 
penalty  is  not  incurred. 

Until  the  act  of  1866,  the  master  alone  was  liable  to  this  penalty, 
unless  the  goods  were  consigned  as  stated  above.  Since  that  time  the 
vessel  may  be  held  for  the  penalty  incurred  by  the  master,  and  may 
be  summarily  libeled.    It  is  not  necessary  to  commence  proceedings 


1  R.  S.  U.  S.  §  2773;  The  ApoUon,  9  Wheat.  862;  United  SUtee  v,  Beane,  4 
Mason,  192. 

*  R.  a  U.  S.  g  2774.  See  United  SUtes  v.  Randall,  1  Sprague,  546,  as  to  what  ia  a 
snfficient  report. 

■  R.  8.  U.  S.  §2809.  The  act  of  1 799,  §  24,  the  original  of  thie,  did  not  apply  to 
foreign  veasele.  The  Governor  Cnahman,  1  Abb.  C.  C.  14 ;  United  States  v.  Fairclough, 
4  Wash.  C.  C.  898. 

*  United  States  v.  Ten  Thousand  agars,  2  Curt  C.  C.  436. 
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against  the  master,  or  to  have  a  seizure  of  the  vessel.  The  act  does 
not  contemplate  a  revenue  seizure  in  such  a  sense  that  the  title  passes 
to  the  United  States  for'a  forfeiture  ;  it  merely  creates  a  lieu  on  the 
vessel  for  the  payment  of  the  penalty.  The  seizure  referred  to  in 
the  statute,  is  a  seizure  by  the  marshal  under  proceedings  in  rem^  and 
a  suit  to  enforce  the  penalty  is  a  case  of  civil  and  admiralty  juris- 
diction.^ 

On  the  arrival  of  a  steamer  from  Havana,  eleven  lots  of  cigars 
were  found  in  different  parts  of  the  vessel — in  the  coal  bunker,  in  the 
forecastle,  and  in  the  lower  hold.  None  of  the  lots  contained  as 
many  as  3,000  cigars,  which  is  the  smallest  number  that  can  be  en- 
tered. There  were  no  shipping  marks  on  the  lots,  and  no  permits 
had  been  given  for  landing  them.  These  facts  were  considered  con- 
clusive that  none  of  these  goods  were  intended  to  be  on  the  manifest, 
and  all  must  have  been  intended  to  be  landed.  The  steamer  was 
held  for  the  penalty.' 

A  steamer  entered  the  port  of  New  York  from  England,  and  ar- 
ticles subject  to  duty  were  found  on  board  of  her  after  her  arrival, 
concealed  in  the  purser's  room  and  in  the  ship's  storeroom,  which  had 
been  brought  in  her  from  England,  and  which  were  not  entered  on 
the  ship\9  manifest.  The  master  testified  that  he  had  no  knowledge 
or  information  at  any  time,  that  the  goods  were  in  the  vessel,  that  he 
made  up  the  manifest  and  took  all  precautions  to  prevent  smuggling. 
The  vessel  was  held  for  the  penalty,  and  the  case  did  not  come  within 
§2810.» 

When  merchandise  is  imported  from  adjacent  foreign  territory, 
the  manifest  is  the  principal  document,  and  a  failure  to  deliver  one  at 
the  nearest  collector's  office  to  the  boundary  line,  subjects  the  master 
to  a  penalty  of  four  times  the  value  of  the  merchandise,  and  a  forfeit- 
ure of  the  vessel  or  carriage,  and  the  merchandise.^  The  penalty  is 
for  the  omission  or  neglect,  and  the  intent  is  not  material.' 

M'audtilent  Undervaluation. — Merchandise  entered  which  is  not 
invoiced  at  the  actual  cost  at  the  place  of  exportation,  with  design  to 
evade  the  payment  of  duty,  subjects  the  goods  to  forfeiture,  or  the 
person  making  the  entry  to  a  penalty  equal  to  the  value  of  the  goods.^ 


1  R.  S.  IT.  S.  §  80SS ;  The  Steamer  Missouri,  8  Ben.  508. 

'  The  Missouri,  4  Ben.  410.     This  act  applies  to  every  case  where  the  master  or 
owner  of  the  Tessel,  or  the  vessel  itself,  becomes  liable  to  a  penalty  under  the  revenue  laws. 

*  The  Helvetia,  6  Ben.  51.    See  The  Missouri,  9  Blatch.  C.  C.  488.     See  Treasury  Cir- 
cular No.  2659,  22  Int.  Rev.  Rea  96,  97,  as  to  seizure  for  omission  from  the  manifest 

*  R.  S.  0.  8.  §  8099. 

•  U.  S.  V.  Smith,  2  Blatch.  0.  C.  187 ;  Hue  Lumber,  4  Blatch.  0.  C.  182. 

•  R.  S.  U.  S.  §  2839. 
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Where  two  invoices  were  sent  to  a  consignee,  one  at  a  higher  value 
than  the  other,  and  the  consignee  making  the  entry  delivered  both 
invoices,  the  penalty  was  not  incurred.^  And  if  the  libel  charges  that 
the  goods  were  invoiced  "  below  the  cost  at  Bordeaux,  the  place  of 
exportation,"  when  the  goods  were  shipped  from  Liverpool,  no 
evidence  could  be  received  that  the  invoice  was  below  value  at 
Liverpool.* 

The  origin  of  this  section  of  the  Revised  Statutes  is  §  66  of  the  act 
of  1799.  Its  violation  consists  in  making  the  invoice  below  actual 
cost,  with  the  intent  to  evade  the  payment  of  duties.  It  is  not  ma- 
terial when  the  fraud  is  discovered,  and  in  that  respect  it  differs  from 
§  2901,  where  the  period  of  discovery  is  material.  The  offense  of 
fraudulent  undervaluation  is  not  affected  by  the  penalties  imposed  on 
smuggling,  nor  by  the  act  imposing  the  twenty  per  cent,  penalties ; 
the  provisions  are  distinct.*  *'  The  revenue  laws  contain  numerous 
provisions  to  guard  against  frauds  by  importers,  and  the  rule  which 
repeals  a  statute  by  implication  is  not  applied  with  strictness  where 
a  subsequent  statute  has  a  provision  on  the  same  subject,  but  differing 
in  some  respect  from  the  former.  Both  are  upheld  unless  the  repug- 
nancy is  clear  and  positive,  so  as  to  leave  no  doubt  of  the  intent  of 
Congress.  And  this  is  especially  true  where  the  new  law  may  have 
been  auxiliary  to  and  in  aid  of  the  old,  and  for  the  purpose  of  more 
effectually  guarding  against  fraud."  *  This  is  now  the  settled  rule  of 
construction  of  the  customs  laws.  Effect  is  given  to  all  the  acts  on 
the  subject,  and  the  repugnancy  must  be  clear  and  palpable  to  repeal 
an  act  by  implication. 

In  determining  what  is  sufficient  evidence  to  make  out  a  case  of 
undervaluation,  there  is  a  rule  as  to  the  burden  of  proof  in  customs 
which  has  an  important  bearing  upon  all  cases  arising  under  the  law 
where  there  is  a  seizure  of  property,  and  proceedings  are  taken  to 
have  a  condemnation  of  the  property  seized.  This  rule  is  that  where 
the  government  introduces  evidence  to  establish  probable  cause  for 
the  seizure,  then  the  burden  of  proof  is  thrown  on  the  claimant  of 
the  property  seized  to  show  that  the  offense  which  creates  the  for- 
feiture has  not  been  committed.  It  is  the  province  of  the  court  to 
determine  when  probable  cause  is  established.  What  is  probable 
cause  must  depend  very  much  upon  the  particular  case.  It  is  dif- 
ficult to  give  any  definition  of  it,  beyond  saying  that  it  is  such  that 


1  United  States  v.  Riddle,  6  Cranch,  Sll. 

<  United  SUtes  v.  150  Crates  of  Earthen  Ware,  8  Wheat  232. 

»  United  States  t>.  Sixty-seven  Packages,  17  How.  95 ;  s.  p.  Wood  v.  United  States,  16 
Peters,  342.  *  Nelson,  J.,  in  11  How.  98. 
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the  evidence  makes  a  prima  fade  ease,  which,  if  not  rebutted  or 
explained,  will  justify  a  verdict  against  the  claimant.  Where  the 
government  introduced  a  number  of  merchants  familiar  with  the 
goods,  who  examined  them,  and  their  average  estimate  was  fifty  per 
cent,  above  the  invoice  price,  the  appraisers  estimated  them  above 
the  invoice  price,  and  notice  was  given  to  the  claimant  to  produce 
his  books  and  papers  containing-  an  account  of  the  importations  and 
his  dealings  with  foreign  houses,  together  with  his  and  their  corre- 
spondence concerning  the  same,  which  he  failed  to  produce,  and  the 
case  was  then  rested,  this  was  held  to  be  a  case  of  probable  cause.^ 
The  non-production  of  the  evidence  in  his  possession  was  considered 
sufficient  to  justify  the  jury  in  presuming  that,  if  produced,  it  would 
be  unfavorable  to  the  claimant.  It  was  claimed  in  this  case  that  the 
goods  having  been  appraised,  and  the  duties  paid,  that  was  a  bar  to 
any  prosecution  for  a  forfeiture,  but  the  court  held  that  the  ascertain- 
ment and  payment  of  the  duties  was  so  distinct  a  matter  from  the 
passing  the  goods  through  the  custom  house  at  an  undervaluation, 
that  it  had  no  effect  upon  the  question  before  the  jury. 

At  the  time  that  the  original  of  this  act  was  enacted,  ther^  was  no 
distinction  in  the  customs  laws  between  the  purchaser  and  the  manu- 
facturer or  producer,  and  the  act  only  applied  to  a  purchaser.  Under  t 
the  present  customs  laws  there  is  a  distinction  between  the  two.  The 
purchaser  states  in  his  invoice  the  actual  cost  of  the  merchandise  at 
the  place  of  export,  while  the  manufacturer  states  that  it  is  at  the  fair 
market  val^ie.  Now  §  2839  imposes  a  forfeiture  on  the  goods  which 
are  invoiced  below  actual  cost  with  the  intent  to  evade  payment  of 
duties.  The  actual  cost  to  a  manufacturer,  if  the  statute  applies  to 
him  at  all,  is  a  very  different  thing  from  the  actual  cost  to  a  purchaser. 
But  taking  all  the  revenue  acts  together  as  a  system,  and  keeping  in 
mind  the  broad  distinction  made  between  the  purchaser  and  manu- 
facturer or  producer,  the  statute  only  reaches  the  case  of  a  purchaser,^ 
and  does  not  cover  the  case  of  a  person  who  procures  his  goods  in 
some  other  manner  than  by  purchase.  But  if  an  importer  makes  an 
entry  as  purchaser,  he  cannot  change  it  to  a  producer's  entry,  and 
thus  avoid  the  forfeiture.' 

The  government  has  the  right  to  proceed  under  this  statute  either 
for  the  value  of  the  goods,  or  for  a  forfeiture  of  the  goods.  In  case 
of  a  forfeiture  the  title  of  the  United  States  is  not  complete  until  a 


1  Clifton  V.  UDited  States,  4  How.  242;  Wood  v.  Uoited  States,  16  Peters,  842;  see 
BncUey  v.  United  States,  4  How.  261. 

*  United  States  v.  26  Cases  of  Rubber  Boots,  1  Cliif.  680. 

>  Alfonson  v.  United  States,  2  Story,  421. 
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judicial  condemnation,  but  it  then  reverts  to  the  commission  of  the 
offense,  and  avoids  all  intermediate  sales  between  its  commission  and 
condemnation.  The  forfeiture  must  be  deemed  to  attach  at  the  mo- 
ment the  offense  is  committed,  so  as  to  avoid  all  intermediate  sales,^ 
This  is  the  settled  doctrine  in  England  and  America,  where  a  forfeit- 
ure is  declared  for  an  offense  against  revenue  laws. 

The  case  last  cited  asserts  a  modification  of  this  doctrine  in  its  ap- 
plication to  the  circumstances  of  the  offense  described  in  this  section. 
The  government  has  the  right  to  elect  whether  it  will  proceed  for  the 
value  of  the  goods,  or  the  goods ;  until  that  election  is  made  the  for- 
feiture does  not  take  place,  and  the  title  of  a  hona  fide  purchaser  is 
good  against  the  United  States.  If  the  government  elects  to  proceed 
for  the  penalty,  the  importer  may  sell  the  goods  in  the  ordinary 
course  of  trade,  and  the  title  of  the  purchaser  is  unaffected  by  the  fact 
that  an  offense  has  been  committed  that  might  have  subjected  them 
to  forfeiture.  If  it  elect  to  proceed  for  the  forfeiture,  that  election  is 
shown  by  the  seizure  made  of  the  goods  for  the  violation  of  the  law. 
Before  this  seizure  no  one  can  tell  whether  thegovemment  will  take 
the  one  course  or  the  other,  and  innocent  purchasers  of  the  goods 
might  lose  their  title  to  them  at  any  time  within  the  period  limited 
for  the  prosecution  of  such  offenses.  The  forfeiture  does  not  take 
pikce  until  the  election  of  the  government  to  proceed  for  a  forfeiture  ; 
when  it  has  so  elected  and  made  a  seizure,  innocent  persons  cannot 
then  be  injured,  for  the  goods  are  then  in  the  possession  of  the  gov- 
ernment. Before  that  time  a  purchaser  in  good  faith  gets  a  good  title 
against  the  government's  claim  by  reason  of  the  forfeiture.*  An  auc- 
tioneer who  makes  advances  on  goods  consigned,  without  knowledge 
of  the  fraud,  and  before  the  election  of  the  government,  is  in  the  po- 
sition of  a  hana  fide  purchaser,  and  may  be  paid  out  of  the  proceeds 
of  sale  in  the  registry  of  the  court.' 

Section  2901- — The  offense  here  is  having  articles  in  a  package 
not  designated  in  the  invoice.  It  subjects  the  whole  package  to  for- 
feiture, if  done  with  a  fraudulent  intent,  but  if  the  appraisers  who 
make  the  examination,  are  of  opinion  that  the  omission  was  not  with 
such  intent,  the  importer  may  make  a  post  entry  of  the  omitted  arti- 
cles and  pay  the  duty  on  them.  The  original  of  this  act  seems  to  be 
§  4  of  the  act  of  1830,  and  is  for  an  entirely  distinct  offense  from  that 


*  UDited  StAtes  v.  1960  Bogs  of  Coffee,  8  Cranch,  398 ;  United  States  v,  Brigantine 
Mars,  8  Cranch,  417 ;  Gelston  v.  Hoyt,  8  Wheat.  811 ;  United  States  v.  Grundy,  8  Cranch, 
S37 ;  CaldweU  v.  Uuited  States,  8  How.  866. 

^  United  States  v.  Sundry  Boxes  of  Havana  Sugar,  2  Bond,  342. 

3  United  SUtes  v.  78  Cases  of  Books,  2  Bond,  271. 
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of  undervaluation  in  §66  of  the  act  of  1799.'  In  an  information  un- 
der this  section,  it  is  not  necessary*  to  aver  that  the  examination  was 
made  in  the  mode  prescribed  in  the  statute.  It  is  only  necessary  to 
state  the  time  and  place,  and  such  circumstances  that  a  conviction  or 
acquittal  would  be  a  bar  against  another  information.* 

§  163.  False  Entry — Issuing  False  Invoice — Smuggling —  Un- 
loading  ti^ithout  Permit — If  the  entry  of  the  goods  is  made  by  means 
of  any  false  paj>er^  or  the  attempt  is  made  to  make  such  entry, 
whether  the  paper  be  the  invoice,  or  certificate  of  a  consul,  vice-con- 
sul or  commercial  agent,  the  merchandise  is  subject  to  forfeiture.  An 
invoice  which  does  not  contain  a  true  statement  of  all  the  particulars 
required  by  statute,  is  a  false  paper.  An  entry  made  by  any  false  or 
fraudulent  appliance  or  practice  whoever,  forfeits  the  merchandise.* 
This  section  is  much  broader  than  it  was  originally,  as  to  the  forfeit- 
ure. At  first  it  was  only  aimed  at  invoices  which  were  not  true  but 
manufactured  for  the  occasion.*  Now  it  includes  an  entry  by  any 
false  paper,  or  by  any  fraudulent  practice  or  appliance,  if  the  owner, 
assignee,  or  agent  has  knowledge  of  the  fraud.'  What  evidence  may 
be  used  in  support  of  this  charge  has  been  noticed  heretofore  under 
the  head  of  market  value.*  In  construing  the  act  of  1863,  which  is 
precisely  similar  to  the  section  in  the  Kevised  Statutes,  it  was  said 
that  the  entry  includes  the  entire  transaction  by  which  the  importer 
t  obtains  the  entrance  of  his  goods  into  the  body  of  the  merchandise  of 
the  United  States,  including  the  entry  for  consumption,  the  entry  for 
warehousing,  and  the  entry  for  withdrawal  from  the  warehouse. 
Where  the  importer  in  making  his  written  entry  with  the  collector, 
stated  the  weight  of  sugar  in  peeids^  and  under  it  the  weight  in 
pounds,  it  was  held  that  such  statement  to  be  true,  must  contain  the 
correct  number  of  pounds  corresponding  to  the  given  number  of 
peeulSy  according  to  the  usage  at  the  custom  house  ;  but  if  it  did  not, 
then  if  the  statement  was  so  made  with  intent  to  procure  the  entry  of 
the  sugar  on  payment  of  a  smaller  sum  than  ought  to  be  paid,  it  was 
made  with  guilty  knowledge.'  In  a  prosecution  under  this  section, 
the  invoice  had  been  lost,  but  papers  purporting  to  be  such  had  been 


»  Clifton  V,  United  States,  4  How.  242. 

*  Buckley  v.  United  States,  1  How.  251 ;    United  States  v.  Package  of  Lace,  Gilpin, 
388.     The  act  of  1830  included  also  undervaluation. 

»  R.  8.  U.  S.  §  2864. 

•    *  United  States  v.  67  Packages  ef  Dry  Goods.  17  How.  86,  92,  93. 

»  2  Brightley*s  Dig.  p.  266,  §  105 ;  Cliquot's  Champagne,  3  Wall.  114. 

'  Ante,  pp.  519  el  teq, 

^  United  States  p.  Baker,  5  Ben.  25 ;  3109  Cases  of  Champagne,  1  Ben.  241. 
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in  the  oiBce  of  the  district  attorney,  and  the  appeal  from  the  appraise- 
ment, and  the  re-appraisement  by  general  appraisers  and  merchant  ap- 
praisers were  found.  There  can  be  no  re-appraisement  without  entry, 
and  the  jury  were  instructed  that  they  could  presume  an  entry  from 
these  facts.*  The  forfeiture  takes  place,  although  no  higher  duty 
could  have  accrued  if  the  entry  had  been  truly  made.  The  penalty 
is  attached  to  the  false  entry,  not  to  the  effect  the  entry  may  have 
upon  the  revenue.'  But  while  this  may  be  true,  the  government 
must  bring  the  guilty  knowledge  home  to  the  parties  charged  with 
the  fraud,  as  a  basis  of  forfeiture.  Where  the  fraud  consists  in  en- 
tering sugars  at  one  grade,  which  are  chargeable  at  another,  it  is  not 
enough  to  show  that  the  entiy  is  erroneous.  The  fraudulent  intent 
must  be  fairly  inferrible  from  the  facts  proved,  and  not  rest  on  mere 
suspicion.*  The  entry  must  be  made  by  means  of  the  false  paper. 
To  make  up  a  false  invoice  at  the  place  of  exportation,  with  intent  to 
defraud  the  revenue,  is  no  offense,  unless  followed  up  by  an  actual 
attempt  to  use  such  false  paper  for  the  purpose  of  entry.  Congress 
might  have  punished  the  making  of  such  papers,  but  it  has  not ;  it 
has  only  punished  the  use  of  such  papers  for  the  purpose  of  passing 
the  merchandise  through  the  custom  house.* 

The  view  has  been  expressed  that  the  statute  against  fraudulent 
undervaluation  does  not  apply  to  the  case  of  a  manufacturer  or  pro- 
ducer, who  does  not  obtain  his  goods  by  purchase.  But  the  language  ^ 
of  the  section  now  under  consideration,  which  imposes  a  forfeiture  for 
false  entry,  would  include  the  case  of  a  manufacturer  or  producer, 
making  entry 'by  means  of  an  invoice  stating  the  value  of  the  gbods 
below  the  market  value  at  the  place  of  exportation.  If  the  importer 
knows  that  the  invoice  does  not  express  the  actual  market  value,  the 
goods  are  subject  to  forfeiture."  It  is  true  that  this  section  would 
also  include  the  case  of  a  purchaser,  and  it  may  be  that  under  the  rule 
heretofore  noticed  as  to  the  construction  of  revenue  laws,  both  of 
these  statutes  are  in  full  force,  and  the  government  may  proceed  un- 
der either  of  them  in  the  case  of  a  purchaser. 

In  such  case,  whether  the  proceeding  be  under  §  2839  or  under 
§  2864,  a  purchaser  in  due  course  of  trade,  before  the  government  has 


1  28  Cases  of  Champagne,  2  Ben.  63. 

'  Bollinger's  Champagne,  3  Wall.  660.     It  is  scmewhct  in  conflict  with  5  Ben.  25. 

■  United  States  v.  63  Boxes  of  Havana  Sugar,  2  Bond,  346. 

*  United  States  v.  28  Packages  of  Pins,  Gilpm,  806  ;    United  States  v.  Barnes,  6  Ben. 
188;  United  States  v.  Bettilini,  1  Wooils,  664, 

*  1209  Quarter  Casks  of  Wine,  2  Ben.  249.     See  also  United  Sutes  t».  26  Cases  of 
Rubber  Boots,  1  Cliff.  680. 


§  163,]  EXTERNAL  REVENUE.  583 

elected  to  proceed  for  the  forfeiture  under  either  section,  will  obtain 
a  title  valid  against  the  United  States.  A  consignee  who  has  made 
advances  is  such  a  iona  fide  purchaser.^ 

It  will  be  noticed  that  the  act  of  March  3,  1863,  in  reference  to 
false  entry,  denounces  the  forfeiture  in  the  alternative,  either  the 
goods  are  forfeited  or  their  value,  while  §  2164  denounces  the  forfeit- 
ure directly  and  absolutely  against  the  merchandise  only,  and  without 
alternative.  There  being  no  election  to  be  made,  in  a  proceeding  to 
forfeit  the  goods  of  one  not  apurcJiaaer  under  this  section,  the  rights 
of  all  purchasers,  even  in  good  faith,  from  the  importer,  or  whose  title 
is  traced  through  the  importer,  will  be  destroyed.  The  forfeiture 
reverts  to  the  period  of  tlie  commission  of  the  offense,  and  cuts  off  all 
other  rights.  The  forfeiture  is  now  confined  to  the  particular  case  or 
package  as  to  which  the  fraud  is  attempted,  by  means  of  the  false 
invoice,  or  other  fraudulent  document.'  Goods  seized  under  this  act 
may  be  released  by  the  collector  on  bond  and  payment  of  duties,  or 
proper  security  given  therefor.' 

Section  2865. — This  section  is  directed  against  the  person  who 
makes  the  false  entry,  or  aids  in  making.  It  makes  the  offense  a  mis- 
demeanor, punishable  by  fine  and  imprisonment,  or  both,  at  the  dis- 
cretion of  the  court.  It  is  confined  to  the  invoice,  but  it  punishes  not 
only  the  passing  or  attempting  to  pass,  a  false,  forged  or  fraudulent 
invoice  through  the  custom  honse,  but  it  also  punishes  the  offense  of 
making  out  such  invoice.  All  who  aid  or  abet  in  the  making  or  pass- 
ing of  such  invoice  are  punished  in  the  same  manner  as  the  principals. 
The  original  of  this  act,  like  the  preceding  section,  was  the  act  of 
1842,  §  19.* 

Smuggling. — ^By  this  term  is  generally  understood  the  clandestine 
introduction  of  foreign  merchandise  into  the  United  States,  without 
the  payment  of  duties.  It  was  first  punished  by  the  act  of  1842,  §  19, 
where  it  was  included  with  the  offense  just  noticed  in  §  2865.'  It  is 
now  found  in  §  3082  of  the  Revised  Statutes,  and  in  this  form  it  ap- 
peared for  the  first  time  in  the  act  of  July  18, 1866.®  This  section 
embraces  two  distinct  characters  of  offenses.  One  is  the  introduction 
of  merchandise  in  violation  of  law,  and  the  other  is  the  reception  or 
concealment  of  such  goods  after  importation,  with  a  knowledge  of 


'  United  States  v.  68  Boxes  of  Havana  Sugar,  2  Bond,  846. 

*  18  Stat.  U.  S.  p.  188,  §  12.  «  18  Stat  U.  S.  p.  188,  §  13. 

*  United  States  v.  67  Packages,  17  How.  85. 

5 1  Brightley's  Dig.  Laws,  pp.  418,  414,  §  406. 

*  2  Brightlej's  Dig.  Laws,  p.  967,  §  166. 
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their  unlawful  introduction  into  the  country.  The  latter  offense  was 
formerly  punished  by  a  forfeiture  of  the  goods  at  one  time,  and  at 
another  by  forfeiture  of  the  goods  and  pecuniary  penalties  on  the  per- 
son engaged  in  the  concealment^ 

The  punishment  now,  under  §  3082,  is  a  forfeiture  of  the  mer- 
chandise, and  the  offender  is  subject  to  a  fine  of  not  less  than  $50  nor 
more  than  $5,000,  and  imprisonment  not  exceeding  two  years,  or 
both.  The  forfeiture  of  the  merchandise  is  absolute,  the  only  alter- 
native relates  to  punishment  as  between  fine  and  imprisonment. 

If  this  section  is  taken  literally,  it  includes  every  importation 
which  is  not  made  in  strict  accordance  with  the  revenue  laws,  but  it  is 
not  supposed  that  by  the  expiession  corUrary  to  luw^  it  is  meant  to 
include  those  violations  of  the  revenue  laws  for  which  express  pro- 
vision has  been  made  in  other  sections,  such  as  false  entry,  underval- 
uation and  others.  A  code  of  laws  must  be  read  together,  and  a 
specific  punishment  having  been  provided  for  the  offenses  named, 
they  would  not  be  properly  included  under  these  general  terms.  Nor 
does  it  apply  to  a  mere  importation  without  the  payment  of  duties. 
It  must  be  accompanied  by  concealment,  an  intent  to  defraud  the 
revenue,  or  some  similar  circumstance.  The  indictment  or  informa- 
tion under  this  section,  must  allege  the  facts  relied  on  as  constituting 
the  importation  an  offense,  or  state  the  illegality  to  be  proved,  such 
for  instance  as  that  distilled  spirits  are  in  casks  of  less  than  thirty 
gallons.' 

A  passenger  from  England  to  Boston,  had  several  packages  of 
jewelry  to  be  entered  in  bond  at  Boston  for  Montreal,  to  be  used  in 
starting  in  business  the  son  of  a  jeweler  of  Liverpool,  and  these  goods 
were  on  the  manifest,  but  he  also  had  in  his  possession  twenty-six 
diamonds  that  he  took  on  board  when  it  was  too  late  to  put  them  on 
the  manifest.  He  asked  a  number  of  passengers  in  the  saloon,  in  an 
open  manner,  what  course  he  should  pursue,  and  then  put  them  in  a 
parcel,  directed  it  to  the  agent  of  the  Liver|)ool  jeweler  in  Boston, 
and  gave  the  parcel  to  his  son  and  directed  him  to  have  it  entered  on 
the  manifest  before  the  arrival  of  the  ship.  It  was  about  to  be  en- 
tered by  the  purser  when  the  revenue  officers  came  aboard  and  made 
the  seizure.  It  was  held  that  this  was  not  a  concealment  in  the  mean- 
ing of  §  68  of  the  act  of  1799.» 


»  Act  of  1799,  g§  68,  69 ;  Gordon's  Dig.  Rev.  Laws,  p.  96;  Act  of  1828,  §  2;  S  0.  S. 
Stat.  p.  781. 

*  United  States  v,  Thomas,  2  Abb.  C.  C.  114 ;  United  States  v.  Nine  Trunks  and  One 
Bag,  22  Int.  Rev.  Rec.  SI 7. 

*  United  States  v.  26  Diamond  Rings,  1  Abb.  C.  C.  294. 
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When  suit  was  brought  for  the  penalty  under  the  act  of  1823,  it 
was  regarded  as  a  civil  action,  and  the  rule  which  applies  to  sucli  cases, 
that  the  principal  is  bound  by  the  acts  of  his  agent,  and  that  the 
firm  are  bound  by  the  acts  of  any  member  of  it,  in  the  purview  of 
the  agency,  or  the  business  of  the  firm,  was  applied.^  In  this  case, 
the  principal  place  of  the  business  of  the  firm  was  Bangor,  Maine. 
They  were  engaged  in  importing  shingles,  and  one  of  the  partners 
was  on  the  St.  John  river,  from  which  place  he  forwarded  the  shingles 
to  Bangor.  If  the  shingles  were  the  growth  of  trees  in  Maine,  they 
were  not  liable  to  duty,  but  if  from  the  British  province  they  were. 
The  shingles  in  question  were  entered  as  free  of  duty,  when  they 
were  really  the  growth  of  the  province.  The  knowledge  of  this  fact 
which  made  the  importation  illegal,  was  confined  to  the  partner  in 
the  province,  who  was  not  sued.  The  members  in  Maine,  who  were 
sued,  having  received  the  merchandise  illegally  imported  in  the  usual 
course  of  business,  and  participated  in  the  profits  arising  in  part  from 
these  illegal  importations,  the  knowledge  of  the  member  in  the  prov- 
ince was  considered  as  the  knowledge  of  the  members  in  Maine,  and 
the  action  was  maintained  against  them  for  the  penalty.  Justice 
Field  dissented  in  an  able  opinion,  taking  the  view  that  the  act  of 
1833  did  not  apply  to  importers,  that  it  was  repealed  by  the  act  of 
1866,  and  that  guilty  knowledge  could  not  be  presumed  from  the 
knowledge  possessed  by  a  partner.  The  dissenting  opinion  was  con- 
curred in  by  Justice  Bradley  entirely,  and  by  Justice  Miller  on  the 
first  two  points.  It  is  simply  impossible  to  understand  the  logic  of 
the  court,  which  makes  an  act  in  terms  applying  only  to  the  accesso- 
ries to  an  illegal  importation,  apply  to  the  principal,  because  forsooth 
otherwise  the  accessories  would  be  punished  and  the  principal  escape. 
It  is  the  duty  of  the  legislature  to  make  laws,  not  of  courts,  and  if  an 
act  does  not  embrace  a  principal,  whence  does  a  court  get  authority  to 
extend  it,  and  if  it  extends  the  act,  how  far  can  it  extend  it  ?  This 
case  seems  to  be  a  clear  piece  of  judicial  legislation. 

The  Revised  Statutes,  following  the  act  of  1866,  embrace  the  im- 
porter in  terms,  as  well  as  the  accessories.  A  most  important  feature 
of  this  statute  is  the  provision  that  possession  of  goods  imported  con- 
trary to  law  is  evidence  sufficient  to  support  a  conviction,  unless  it  be 
explained  to  the  satisfaction  of  the  jury.  Does  this  provision  mean 
anything  more  than  that  possession  of  such  goods  will  make  a  prima 
facie  case  against  the  person  who  has  the  goods  in  possession  ?    And 


1  United  States  v.  Stockwell,  18  WalL  531.    See,  as  to  this  case,  United  States  v. 
Claflin,  22  Int.  Rev.  Rec.  895. 
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does  it  apply  to  any  case  except  a  prosecution  for  the  crime  by  indict- 
ment ?  The  term  conviction,  while  it  may  be  applied  to  a  suit  to 
recover  a  penalty,  is  certainly  more  appropriate  to  an  indictment  fer 
a  crime.  Perhaps  the  object  may  have  been  to  leave  the  question  of 
guilty  knowledge  in  such  cases  to  the  jury  as  a  question  of  fact  in  all 
cases,  ratlier  than  make  it  one  of  law  as  in  United  States  v.  StockwelL 
The  statute  applies  not  only  to  the  importer  and  those  who  conceal 
the  goods,  but  to  any  person  who  receives,  conceals,  buys,  sells,  or  in 
any  manner  facilitates  the  transportation,  concealment  or  sale  of  such 
merchandise  after  importation,  with  knowledge  of  the  illegal  import- 
ation. 

Vessel  Unloading  tvithout  Permit — After  a  vessel  arrives  within 
the  limits  of  any  collection  district,  if  she  unlades  without  a  permit 
from  the  customs  officers,  the  person  in  command  of  the  vessel  is  sub- 
ject to  a  penalty  of  $1,000,  and  the  merchandise  is  forfeited.*  It  ap- 
plies to  goods  not  actually  brought  from  a  foreign  port,  but  tranship- 
ped from  another  vessel  on  the  homeward  voyage.*  Where  opium 
was  bought  in  San  Francisco,  carried  to.  Victoria,  and  then  shipped  to 
Portland,  Oregon,  and  landed  without  permit,  it  was  considered 
within  the  statute.  It  is  not  necessary  that  the  goods  should  be  of 
foreign  growth  or  purchase,  for  the  statute  prohibits  the  landing  of 
any  goods  brought  from  a  foreign  country  without  a  permit.*  A 
special  entry  is  made  on  the  manifest  of  personal  baggage.  Where  a 
number  of  trunks  were  entered  as  containing  wearing  apparel,  but 
which  contained  dutiable  goods  from  foreign  countries,  they  were  for- 
feited, and  even  if  such  goods  are  landed  under  the  baggage  permit, 
as  it  is  called,  they  are  still  liable  to  forfeiture.  That  permit  is  only 
intended  for  personal  baggage,  and  not  for  merchandise.*  The  for- 
feiture applies  to  the  vessel  unlading  not  the  vessel  receiving  the 
goods.*  It  does  not  apply  to  a  vessel  before  she  arrives  within  four 
leagues  of  the  coast,*  to  articles  for  the  ship's  use,^  to  goods  landed 
from  a  wreck,*  or  to  goods  landed  by  the  salvors  of  a  cargo,*  but  it 
does  apply  to  goods  whose  importation  is  prohibited,**  and  to  silver 
dollars." 

»  Schooner  Industry,  1  Gallis.  lU;  R.  S.  U.  S.  §§  2867,  2868. 

■  The  Harmony,  1  Gallis.  128.  »  Ten  Cases  of  Opium,  1  Deady,  62. 

*  The  Robert  Edward,  6  Wheat.  187;  United  States  v.  Three  Cases,  6  Ben.  658. 
'  Clark  V.  Insurance  Co.  1  Story,  109. 

•  United  States  v.  The  Virgin,  Pet.  C.  C.  7;  The  Brant,  Pet.  C.  C.  14. 
^  United  States  v.  A  Chaiu  Cable,  2  Sumner.  862. 

»  The  Gertrude,  8  Story,  68.  •  Peisch  v.  Ware,  4  Ci-anch,  847. 

^^  Harford  v.  United  States,  8  Cranch,  109. 
"  The  Elizabeth,  2  Mason,  407. 
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What  amounts  to  a  landing  of  goods?  Where  three  bags  of 
coffee  were  taken  in  an  open  boat  to  a  wharf,  and  were  in  the  act  of 
being  placed  on  the  wharf,  half  of  the  bag  being  on  the  gunwale  of 
the  boat  and  half  on  the  wharf,  and  then  being  discovered  were  all 
taken  back  to  the  vessel,  they  were  held  not  to  have  been  landed,  so 
as  to  incur  the  penalty  of  the  statute.*  In  an  information  under  the 
Statute,  it  is  sufficient  to  aver  that  the  goods  were  landed  in  some 
port  or  place,  to  the  district  attorney  unknown,  without  the  permit  of 
the  collector  of  that  district.'  A  permit  obtained  by  fraudulent  col- 
lusion with  the  customs  officers  is  void  and  affords  no  protection.*  If 
a  vessel  is  compelled  to  unload  from  unavoidable  accident,  necessity 
or  distress,  that  is  sufficient  excuse,  but  in  that  event  it  is  the  duty  of 
the  master  to  make  proof  of  such  circumstances,  by  one  or  more  of 
his  marinens,  of  whom  the  mate  shall  be  one,  before  the  collector  of 
the  district  in  which  such  accident  was,  or  if  it  was  not  in  any  dis- 
trict, before  the  collector  of  that  district  in  which  his  vessel  first 
arrives.* 

Except  under  a  special  permit  for  that  purpose,  a  vessel  must 
unload  between  the  hours  of  sunrise  and  sunset.  A  violation  of  this 
statute  subjects  the  master  and  all  who  knowingly  aid  therein  to  a 
penalty  of  $400,  and  the  master  is  disabled  from  holding  any  office 
of  trust  or  profit  under  the  United  States  for  seven  years,  and  his 
name  is  to  be  published  by  the  collector  for  twenty  days.  If  the 
merchandise  is  over  the  value  of  $400,  the  vessel,  apparel  and  furni- 
ture are  subject  to  forfeiture,  as  well  as  the  merchandise.' 

It  will  be  noticed  that  there  is  a  great  difference  between  penalties 
for  unloading  without  a  permit  and  unloading  at  night.  In  both 
cases  there  are  fines  and  a  forfeiture  of  merchandise,  but  in  the  latter 
there  is  also  the  forfeiture  of  the  vessel,  her  apparel  and  furniture  if 
the  goods  are  worth  more  than  $400. 

§  164.  Various  Penalties,  how  Unforced-- Search — Seizure — 
Distribution  of  Forfeiture. — The  principal  and  most  ordinary  vio- 
lations of  the  customs  laws  have  been  considered,  but  there  are  many 
minor  offenses  yet  to  be  noticed.  The  appraisers  are  entitled  when 
making  the  examination  of  the  importation,  to  require  the  importer 
to  produce  his  papers,  accounts  and  correspondence,  and  to  examine 


1  United  irtates  v.  Smith,  2  Waah.  C.  C.  810. 

*  United  States  v.  Burnham,  1  Ma«on,  67. 

»  Bottomley  v.  United  States,  1  Story,  135. 

*  R.  S.  U.  S.  §  2867. 

»  R.  S.  U.  S.  g§  2872,  2878,  2874;  United  States  v.  Nine  Trunks  and  one  Bag,  22  Int. 
Rev.  Rec.  317. 
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him  on  oath,  and  if  he  declines  to  answer  he  is  liable  to  a  penalty  of 
$100,  and  in  addition  the  appraisement  is  final  and  condu^ive^  and 
if  the  importer  swear  falsely  on  such  examination,  the  merchandise  is 
forfeited.'  Any  person  who  alters,  obliterates  or  defaces  the  marks 
of  revenue  officers  on  warehoused  goods  is  liable  to  a  penalty  of 
$100.'  The  importer,  or  proprietor  of  warehoused  merchandise  who 
by  contrivance  fraudulently  opens  such  warehouse,  or  gains  access  to 
the  merchandise  stored  therein,  except  in  the  presence  of  officers  of 
the  customs  in  the  execution  of  their  duty,  is  liable  to  a  fine  of 
$1,000.*  The  term  proprietor  of  warehoused  merchandise  may  be 
intended  to  include  the  owner  or  proprietor  of  the  warehouse  as  dis- 
tinguished from  the  owner  of  the  goods.  Merchandise  stored  in  either 
a  public  or  private  warehouse  when  fraudulently  concealed  therein^ 
or  fraudulently  removed  therefrom,  is  liable  to  forfeiture ;  and  all 
persons  who  aid  or  abet  in  such  concealment  or  removal,  subject 
themselves  to  the  same  penalties  as  are  imposed  for  the  fraudulent 
importation  of  merchandise  into  the  United  States.'  What  penalty 
is  meant  thereby  ?  The  introduction,  or  importation  of  goods  by  a 
fraudulent  undervaluation  comes  within  the  terms  of  the  statute; 
importation  by  a  false  invoice  or  other  paper  is  also  within  it,  and  so 
is  the  fraudulent  importation  contrary  to  law  described  in  §  3082.  The 
latter  however  is  the  only  fraudulent  importation  described  in  general 
terms,  and  is  perhaps  the  one  intended.  In  a  prosecution  under  this 
statute  for  the  fine,  it  is  not  sufficient  to  allege  that  the  merchandise 
was  unlawfully  removed.* 

When  merchandise  is  in  course  of  transportation  in  bond  by  the 
designated  carriers,  any  person  who  maliciously  opens,  breaks  or 
enters  the  cars  or  vessels,  or  breaks,  injures  or  defaces  the  seals  or 
locks  on  the  cars  or  vessels,  with  intent  to  remove  unlawfully  any 
merchandise  therein,  or  with  intent  to  defraud  the  United  States,  is 
guilty  of  a  felony,  punishable  by  imprisonment  for  not  less  tlian  six 
months  nor  more  than  two  years.  Persons  who  aid  or  abet  in  the 
breaking  and  entering,  or  who  receive  any  merchandise  knowing  the 
same  to  have  been  unlawfully  removed,  are  liable  to  the  same  pun- 
ishment.'' 

Where  merchandise  is  withdrawn  from  a  warehouse,  to  be  trans- 
ported to  another  warehouse  in  another  district,  if  there  be  a  failure 


»  R.  a  U.  S.  g  2923.  *  R.  S.  IT.  S.  §  2924. 

»  R.  S.  U.  S.  §  2985.  *  R.  S.  U.  t^.  §  2986. 

»  R.  S.  U.  S.  g  298Y. 

«  United  States  ».  George,  6  Blatch.  C.  C.  406. 

'  R.  S.  U.  S.  §  2998;  United  States  v.  N.  Y.  Cent.  R.  R.  Ck).  Y  Int.  Rev.  Rec.  391, 
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to  transport  it  in  the  time  limited,  it  is  liable  to  an  additional  duty  of 
one  hundred  per  cent.,  and  the  merchandise  is  subject  to  forfeiture. 
The  vessel  or  vehicle  in  which  the  merchandise  is  transported  is  also 
liable  to  be  seized  and  forfeited.^ 

How  Enforced, — It  is  made  the  duty  of  the  collector  within 
whose  district  any  seizure  is  made  or  forfeiture  incurred,  to  commence 
and  prosecute  suits  therefor.*  If  it  be  to  enforce  a  forfeiture  of  the 
merchandise  or  the  vessel,  the  court  in  whose  district  the  seizure  is 
made  has  jurisdiction,  and  if  for  a  pecuniary  penalty,  it  may  be 
brought  either  in  the  district  in  which  they  occurred,  or  in  that  in 
which  the  ofiEender  is  found.'  The  suits  for  penalties  or  duties  are 
brought  in  the  name  of  the  United  States. 

The  libel  for  a  forfeiture  must  allege  a  seizure,  and  that  the  seizure 
still  subsists.  In  proceedings  in  rem^  the  seizure  is  a  jurisdictional 
fact,  the  absence  of  which  may  be  taten  advantage  of  at  any  stage  of 
the  cause.  If  the  property  seized  by  the  revenue  officer  be  aban- 
doned or  restored  to  the  possession  of  the  owner  before  the  libel  is 
filed,  the  court  has  no  jurisdiction.*  If  the  seizure  is  not  within  the 
limits  of  any  district,  but  on  the  high  seas,  the  transaction  may  be 
laid  in  any  district  into  which  the  property  is  brought.'  In  all 
seizures  on  land,  it  has  been  held  that  the  claimant  is  entitled  to  a 
trial  by  jury,*  and  now  by  statute  it  is  provided  that  in  all  actions  to 
enforce  a  forfeiture,  or  to  recover  the  value  of  the  goods  for  a  viola- 
tion of  the  customs  laws,  the  court  shall  submit  to  the  jury  as  a  dis- 
tinct and  separate  proposition,  whether  the  alleged  acts  were  done 
with  an  acttial  mtent  to  defraud  the  United  States,  The  jury,  or 
the  court  if  the  trial  is  without  a  jury,  is  required  to  pass  upon  and 
decide  this  proposition  as  a  distinct  and  separate  finding  of  fact.  No 
forfeiture  or  penalty  can  be  imposed  without  such  finding.' 

This  statute  must  materially  change  the  character  and  amount  of 
evidence  necessary  to  sustain  a  prosecution  for  many  breaches  of  the 
customs  laws.  For  instance,  it  could  not  be  said  in  the  case  of  United 
States  V,  Stockwell,®  that  the  parties  prosecuted  had  an  actual  intent 
to  defraud  the  United  States,  and  it  may  be  gravely  doubted  if  the 
provision  in  §  3082,  that  possession  of  goods  shall  be  sufficient  evi- 


»  R.  S.  U.  8.  §  8001 ;  United  States  ».  Pingree,  1  Spraguo,  839. 

•  R.  S.  D.  a  §3081  »  R.  S.  U.  S.  §§  66?,  711,  781,  919. 

•  The  Washington,  4  Blatch.  0.  C.  101 ;  The  Ann,  9  Cranch,  289 ;    The  Abby,  1  Ma- 
son, 360;  The  Merino,  9  Wheat.  891.  »  R.  8.  U.  8.  §  784. 

•  United  SUtes  v.  14  Packages  of  Pins,  Gilpin,  236. 

'  18  U.  8.  8tat.  p.  189;  United  States  v.  Newmark,  22  Int.  Rev.  Roc.  114. 
»  18  Wall  681. 
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dence  for  conviction,  could  be  reconciled  with  the  principle  here  an- 
nounced, which  makes  the  actual  intent  to  defraud  the  United  States 
an  essential  ingredient  in  every  case. 

After  seizure  and  filing  of  libel,  there  must  be  a  publication  of 
notice  in  some  newspaper  published  near  the  place  of  seizure,  and 
posting  the  notice  in  the  most  public  manner  for  fourteen  days. 
The  notice  is  to  contain  the  substance  of  the  libel  and  the  order  of 
court  thereon,  and  the  time  and  place  appointed  for  trial.^ 

Seizure. — Though  superior  physical  force  is  not  necessary  to  a 
seizure,  there  must  be  a  submission  to  tlie  authority  of  the  seizing 
officer.  There  must  be  an  open  visible  possession  claimed,  and  au- 
thority exercised  under  the  seizure.  The  parties  must  understand 
that  they  are  dispossessed,  and  are  no  longer  at  liberty  to  exercise  any 
dominion  over  the  subject.  The  seizure  must  be  continued  and  fol- 
lowed up  by  the  appropriate  prodfeedings.  If  it  be  once  voluntarily 
abandoned,  it  loses  all  validity  and  becomes  a  nullity.  Like  a  cap- 
ture at  sea,  if  voluntarily  abandoned  it  is  opened  to  the  next  occu- 
pant.' 

At  common  law  any  person  may  at  his  peril  seize  for  a  forfeiture, 
and  if  the  government  adopt  his  seizure,  and  the  property  be  con- 
demned, he  is  justified.*  By  the  act  of  1799,  this  right  was  confined 
to  officers  of  the  revenue,*  but  if  a  seizure  be  actually  made  and  con- 
tinued, the  United  States  have  a  right  to  proceed  for  a  good  cause  of 
forfeiture,  although  tliat  cause  may  have  been  unknown  to  the  original 
captors.' 

Any  officer  of  the  customs,  officers  of  revenue  cutters,  agents  of  * 
the  treasury  department,  or  any  person  specially  appointed  by  the 
collector,  naval  officer  or  surveyor,  and  whose  appointment  in  writing 
is  filed  in  the  custom  house,  is  entitled  to  go  on  board  any  vessel  in 
or  out  of  his  district,  to  inspect,  search  and  examine  the  vessel,  and 
any  trunk  or  person  on  board,  and  if  it  appear  there  has  been  a  breach 
of  the  revenue  laws,  may  make  a  seizure.  They  may  stop  any  ves- 
sel or  vehicle  or  person  on  whom  they  suspect  there  is  merchandise 
introduced  contrary  to  law,  into  the  United  •States.*  Baggage  may 
be  searched  under  such  regulations  as  the  Secretary  of  the  Treasury 
may  prescribe ;  the  persons  authorized  to  make  search  may  pass  over 
lands,  through  inclosures  and  buildings  other  than  dwellings,  in  the 


R.  S.  U.  8.  §  928. 
»  The  Josefa  SeiB^unda,  10  Wheat.  312.  »  Gelston  ».  Hoyt,  8  Wheat  246. 

♦  R.  3.  U.  S.  §  8072 ;  Bolino  v.  Cargo,  1  Gall.  76. 
»  Wood  V.  United  States,  16  Peters,  342. 
«  B.  S.  U.  S.  §§  8069,  8060,  806 J. 
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day  or  night  time.*  A  dwelling-house  can  only  be  entered  by  a  war- 
rant from  a  justice  of  the  peace,  issued  on  the  oath  of  the  person 
making  the  search',  that  he  has  cause  to  suspect  a  concealment  of  mer- 
chandise in  such  house.'  The  seizure  may  bo  not  only  made  of  goods 
upon  which  no  duties  have  been  paid,  but  where  full  duties  have  not 
*  been  paid.*  When  a  seizure  is  made,  unless  there  be  some  special 
provision  for  the  particular  case,  the  property  remains  in  the  hands  of 
the  collector  of  the  district  in  which  the  seizure  is  made,  to  abide  ad- 
judication by  the  courts.*  His  custody  ends  when  the  property  is 
seized  by  the  marshal  under  proceedings  in  rem  commenced  to  enforce 
the  forfeiture.' 

If  the  property  seized  is  of  less  value  than  $500,  it  is  disposed  of 
in  a  summary  manner.  Notice  of  the  seizure  is  published  once  a 
week  for  three  successive  weeks  in  a  newspaper  in  the  county  of 
seizure ;  it  states  the  time,  place  and  cause  of  seizure,  and  calls  upon 
the  claimant  to  file  his  claim  with  the  collector  within  twenty  days 
from  the  first  publication  of  the  notice.  If  the  claimant  appears,  on 
giving  bond  he  can  obtain  possession  of  the  goods,  but  if  he  does  not 
appear  they  are  sold  on  a  notice  of  fifteen  days.  The  secretary  may 
remit  the  forfeiture  and  restore  the  proceeds  to  the  claimant.*  If 
there  be  no  claim  preferred  within  three  months,  the  proceeds  are  dis- 
tributed as  if  under  a  decree  of  condemnation.  Perishable  property, 
when  appraisers  appointed  certify  that  the  property  is  liable  to  speedy 
deterioration,  or  that  the  expense  of  keeping  will  largely  reduce  the 
net  proceeds  of  sale,  may  be  sold  on  one  week's  notice,  without  the 
twenty  days'  notice  of   seizure,  as  in  the  case  of  non-perishable 

Liahility  of  Officers  making  the  Seizure. — At  common  law,  this 
liability  depended  on  the  success  of  the  proceedings  to  condemn  the 
property  seized ;  if  it  was  condemned  he  was  justified,  but  if  it  was 
not,  then  the  seizure  was  illegal,  and  he  was  liable  as  a  trespasser. 
The  burden  was  thus  thrown  upon  revenue  oflScers  to  determine  at 
their  peril  when  there  was  a  violation  of  a  complicated  system  of 
revenue  laws.  To  remedy  this  evil  it  is  provided  that  when  there  is 
a  decree  for  the  claimant,  the  person  making  the  seizure  shall  not  be 
liable  to  costs  nor  to  prosecution  for  the  seizure,  if  the  court  trying 
the  case  will  certify  that  there  was  probable  cause  for  the  seizure,  and 


»  R.  S.  U.  S.  §§  8064,  8066.  «  R.  S.  U.  S.  §  8066. 

»  Taylor  v.  United  States,  3  How.  197.  *  R.  S.  TJ.  S.  §  S086. 

*  Ex  parte  Hoyt,  18  Peters,  279;  600  Boxes  of  Pipes,  2  Abb.  C.  C.  600. 

*  R.  S.  U.  a  g§  8074.  8076,  SOje,  8077,  8078.  3079. 

*  R.  8.  U.  S.  §  8080;  Gonway  v.  Stannard,  17  Wall  898. 
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provided  also  that  after  judgment  the  property  seized  be  forthwith 
returned  to  the  claimant.^  It  has  been  held  under  this  statute,  that 
where  such  certificate  is  given,  the  claimant  cannot  at  once  bring  suit 
against  the  seizing  officer,  without  demand  for  the  property;  and  that 
he  should  apply  to  the  court  for  an  order  of  restitution  if  the  prop- 
erty was  in  the  hands  of  its  officer  at  the  time  of  the  decree  or  judg- 
ment in  his  favor.* 

An  officer  of  the  revenue,  or  any  person  aiding  him  in  mak- 
ing a  seizure,  if  sued  for  anything  done  while  acting  under  powers 
conferred  to  seize  in  the  particular  case,  may  plead  the  general 
issue  and  give  in  evidence  the  particular  statute  under  which  the 
seizure  was  made.*  But  this  affords  no  protection  where  they  exceed 
their  powers.  If  the  goods  seized  are  deposited  in  public  store  of 
the  custom  house,  and  are  lost  while  so  deposited,  the  government 
is  not  liable,  but  if  there  is  no  certificate  of  probable  cause,  the  officer 
making  the  seizure  is  liable.^ 

Not  only  can  the  customs  officers  make  searches  in  the  manner  we 
have  indicated,  but  they  may  search  for  and  seize  the  books  and  papers 
of  persons  who  violate  the  customs  laws.  On  complaint  and  affidavit 
that  fraud  on  the  revenue  has  been  committed  by  any  person  engaged 
or  in  any  way  interested  in  the  importation  of  merchandise,  before  a 
judge  of  a  district  court,  he  issues  his  warrant  to  the  marshal  to  enter 
the  premises  where  any  invoices,  books  or  papers  are  deposited,  re- 
lating to  the  alleged  fraud.  The  complainant  is  required  to  set  forth 
the  nature  of  the  fraud,  and  the  importations  in  respect  to  which  it 
was  committed,  and  the  papers  to  be  seized.  The  papers  are  seized 
by  the  marshal,  who  retains  them  subject  to  the  orders  of  the  court. 
He  makes  return  of  the  manner  of  service  as  of  other  warrants  from 
that  court.  The  judge  allows  the  examination  of  the  papers  seized  by 
the  collector  of  the  port  or  any  officer  designated  by  him,  and  the 
papers  are  retained  by  the  judge  as  long  as  in  his  opinion  their  reten- 
tion is  necessary.*  Whether  the  evidence  thus  obtained  can  be  used 
against  a  party  in  a  prosecution  for  a  penalty,  or  the  forfeiture  of  his 
property,  by  reason  of  the  exemptions  of  §  860,  is  a  mooted  question. 
This  latter  section  provides,  that  "  no  pleading  of  a  party,  nor  any 
discovery  or  evidence  obtained  from  a  party  or  a  witness  by  means  of 
a  judicial  proceeding  in  this  or  a  foreign  country,  shall  be  given  in 
evidence  against  him  in  a  court  of  the  United  States,  in  any  criminal 


*  R.  S.  IT.  S.  §  970,  and  cases  cited  in  margin. 

«  AveriU  v.  Smith,  17  Wall.  82.  »  R.  S.  U.  S.  §  8073. 

*  Scbmalz  v.  United  States,  4  Ct  of  Claims,  142;  %  lb.  294. 
»  R.  S.  U.  S.  §§  3091,  8092,  8098. 
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proceeding  against  him,  or  proceedings  against  his  estate  for  a  for- 
feiture. In  an  able  and  well  considered  opinion,  Judge  Blatchford 
considers  that  the  object  of  §860  was  to  reconcile  the  provisions  of 
the  statute  allowing  seizure  with  the  well  settled  principle  that  a  man 
cannot  be  made  to  give  testimony  against  himself.  While  the  one 
allowed  the  government  to  push  its  examinations  into  frauds  com- 
mitted on  the  revenue,  the  other  protected  the  citizen  in  his  right  not 
to  give  evidence  against  himself.^  On  the  other  hand,  Justice  Hunt, 
hearing  the  same  case  on  appeal  in  the  Circuit  Court,  arrived  at  a 
different  conclusion.  The  phraseology  of  §  860  refers  to  evidence 
given  by  the  party  as  a  witness,  or  his  admissions  in  his  pleadings,  the 
answer  or  bill,  or  other  discovery  made  by  him  in  judicial  proceedings, 
but  it  nowhere  refers  to  invoices  and  bills  of  lading  wrested  from 
him.  The  provision  allowing  the  search  and  seizure  of  papers  was 
considered  similar  to  the  ordinary  search  warrant,  under  which  the 
fruits  of  the  crime,  or  the  tools  used  in  accomplishing  the  crime,  are 
seized  and  used  as  evidence  against  the  criminal — such  as  false  keys 
found  in  the  possession  of  one  accused  of  burglary,  counterfeit  coin 
in  the  possession  of  one  arrested  as  a  counterfeiter.'  In  the  cases 
named,  and  many  similar,  which  suggest  themselves  in  connection 
with  various  crimes,  it  was  never  supposed  that  there  was  any  objec- 
tion to  using  the  evidence  thus  obtained  on  the  ground  that  the  party 
was  made  to  testify  against  himself.  Section  860  seems  intended  to 
protect  witnesses  who  give  testimony,  or  parties  whose  pleadings  or 
discoveries  are  made  in  judicial  proceedings,  from  having  them  used 
against  them.  It  does  not  in  terms  or  by  implication  extend  to  the 
instruments  of  crime  or  of  fraud  found  in  possession  of  one  charged 
with  crime  or  fraud.  It  would  be  strange  indeed  if  Congress  should 
pass  an  act  to  prevent  the  use  of  evidences  of  fraud  on  its  revenue, 
seized  under  a  warrant,  when  every  day,  in  the  criminal  courts  of  the 
States,  evidences  of  crime  taken  under  search  warrants  are  so  used. 
The  language  of  an  act  having  that  effect  ought  to  be  plain  and  dear. 
I  do  not  think  it  can  be  said  that  it  is  at  all  plain  that  §  860  was  in- 
tended to  cover  such  a  case. 

The  statutes  just  considered  must  not  be  confounded  with  a  simi- 
lar statute  for  the  seizure  of  books  and  papers  in  suits  not  criminal, 
after  proceedings  are  commenced.  This  latter  statute  is  very  similar 
to  the  auhjXBJia  duces  tecum,  upon  a  written  motion,  stating  that  the 
defendant  has  under  his  control  books,  papers  or  invoices  tending  to 


'  United  States  v,  George  Hughes,  21  Int.  Rev.  Rec.  76. 

*  IJnited  States  v,  Qeorge  Hughes,  12  Blatch.  0.  C.  658 ;  s.  o.  21  Int.  Rot.  Rec.  211. 
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prove  the  allegations  of  the  United  States,  describing  the  papers. 
The  court  in  which  the  proceeding  is  pending  makes  an  order  for  the 
claimant  to  produce  the  papers  at  a  designated  time.  If  the  party 
fails  or  refuses  to  produce  them  the  allegation  is  taken  for  confessed, 
unless  explained.  If  produced,  the  attorney  for  the  United  States  is 
allowed  to  examine  the  entries  in  the  books  pertaining  to  the  allega- 
tion, and  to  nse  them  as  evidence,  and  in  like  manner  he  may  ex&mine 
the  papers  produced.  The  claimant  is  entitled  to  be  present  during 
the  examination,  and  the  books  are  to  be  in  his  custody  subject  to  the 
order  of  the  court,  except  during  the  examination  in  court} 

Diatributian  of  Forfeitures. — The  proceeds  of  all  fines,  pen- 
alties and  forfeitures  are  paid  to  the  collector,  who  pays,  first, 
such  expenses  and  charges  as  b^  law  are  to  be  deducted,  and  if  the 
goods  are  of  a  value  exceeding  $500,  the  duties  are  to  be  paid,  and 
any  additional  duties  charged  on  the  books  of  the  collector.*  The 
residue  of  the  proceeds  is  then  paid  into  the  treasury  and  distributed 
by  the  secretary.  It  was  formerly  distributed  by  the  collector  him- 
self.® Of  this  sum,  one-half  goes  to  the  United  States,  one-fourth  to 
the  person  giving  information  leading  to  the  seizure  or  recovery  of  the 
fine  or  penalty,  and  if  there  be  no  person  giving  information,  other 
than  the  collector,  naval  officer  or  surveyor,  then  to  the  officer  making 
the  seizure,  and  the  remaining  fourth  is  equally  divided  between  the 
collector,  naval  officer  and  surveyor  of  the  district  of  seizure.  If  the 
recovery  be  upon  inf  ornyition  given  by  an  officer  of  a  revenue  cutter, 
the  proceeds  are  distributed — one-fourth  to  the  United  States,  one- 
fourth  to  the  customs  officers,  and  one-half  to  the  officers  of  the 
revenue  cutter  in  proportion  to  their  pay.  The  court  in  which  the 
condemnation  takes  place,  or  in  which  the  penalty  is  recovered,  has 
jurisdiction  as  an  incident  of  the  cause,  to  determine  the  rights  of  the 
informers  to  receive  the  proceeds.  The  statute  decides  the  mode  of 
distribution,  but  the  courts  determine  what  persons  are  entitled  under 
the  statute,  and  the  distribution  is  made  by  the  secretary  in  accord- 
ance with  its  decree.*  Where  a  sale  of  forfeited  property  is  made  by 
the  marshal  of  a  court,  he  pays  into  court  the  gross  proceeds,  less  ex- 
penses of  sale,  including  his  fees,  and  all  other  expenses  are  paid  by 
an  order  of  court,  from  the  proceeds  after  they  are  paid  into  the 


1  18  Stat.  U.  3.  p.  187;   United  States  o.  George  Hughes,  12  Blatch.  C.  G.  553 ;  s.  c. 
21  Int.  Rev.  Rec.  84. 

*  R.  S.  U.  S.  §  8090 ;  Hoyt  v.  United  States,  10  How.  109. 

*  United  States  v.  George,  6  Blatch.  C.  0.  87. 

*  McLane  v.  United  States,  6  Peters,  404 ;  United  SUtes  r.  George,  6  Blatch.  C.  C.  87. 


§  164.]  EXTERNAL  REVENUE.  595 

registry  of  the  court,  and  the  balance  is  the  sum  paid  to  the 
collector.^ 

The  right  of  the  customs  officer  or  informer  to  a  share  in  the  for- 
feiture accrues  at  the  time  the  seizure  is  made,  or  penalty  incurred. 
The  right  is  a  personal  one ;  it  is  vested  and  descends  to  the  personal 
representatives  of  the  party  in  case  of  death,  and  is  not  defeated  by 
removal  from  office.  It  does  not  attach  to  the  office,  so  that  the  suc- 
cessors may  claim  it.*  But  while  the  right  is  one  that  relates  back  to 
the  seizure,  yet  as  to  the  government  it  is  an  inchoate  right,  and  may 
be  defeated  by  a  remission  of  the  penalty  by  the  Secretary  of  the 
Treasury,  when  such  power  is  vested  in  him,  if  the  power  is  ex- 
ercised before  condemnation  or  judgment.  After  that  period  the 
right  cannot  be  defeated.^  This  doctrine  was  modified,  where  in  the 
early  history  of  California  there  was  a  seizure  by  the  collector,  and 
there  being  no  means  of  procuring  a  condemnation,  by  consent  of 
the  owner  the  goods  were* sold,  one-haK  paid  to  the  United  States, 
and  the  other  half  distributed  by  the  collector.  A  remission  of  the 
penalty  by  the  Secretary  of  the  Treasury  after  the  receipt  by  the 
collector  of  the  proceeds  of  sale  did  not  divest  his  rights  as  in- 
former.* 

It  is  sometimes  difficult  to  determine  who  is  the  person  giving  the 
information  which  has  led  to  the  seizure  or  recovery  of  the  fine  or 
penalty.  Where  Smith  informed  W.  of  a  breach  of  the  revenue 
laws,  and  "W".  telegraphed  to  B.,  who  directed  the  seizure.  Smith  was 
said  to  be  the  person,  and  neither  W.  who  sent  the  telegram,  the 
person  who  carried  the  telegram  to  the  office,  or  the  officer  who  made 
the  seizure  was  entitled  to  a  share  in  the  proceeds.'  The  person 
who  first  obtains  control  and  possession  of  the  goods  seized  is  the  per- 
son who  makes  the  seizure,  and  if  it  be  continued  and  not  abandoned 
he  is  entitled  to  the  share  of  the  informer.®  The  informer's  right  to 
a  share  of  the  proceeds  is  not  affected  by  the  fact  that  he  is  under 
arrest  for  a  criminal  offense.'  The  proceeds  of  a  bail  bond  given  for 
a  breach  of  the  revenue  laws,  paid  into  court,  are  not  distributed  as  a- 
fine  or  penalty  to  an  informer.^ 


1  United  States  if.  Five  Dozen  Pieces  of  Mercliandise,  2  Sprngne,  100. 

*  Jones  V,  Shore's  Ex'r,  1  Wheat.  462;  Van  Ness  v.  Buel,  4  Wheat.  74. 
>  United  States  v.  Morris,  10  Wheat.  290. 

*■  United  States  v.  ColHer,  8  Blatch.  0.  C.  825,  846. 
«  United  States  v.  60,000  Cigars,  1  Lowell,  22. 

*  The  Josefa  Segunda,  10  Wheat.  812.  "^  16  Int.  Rev.  Rec.  92. 
8  United  States  v.  Fauquil,  I  Lowell,  117. 


CHAPTEE  XXV. 

INTERNAL  REVENUE. 

The  taxes  arising  from  the  customs,  which  have  just  been  consid- 
ered, are  laid  upon  merchandise  coming  into  the  country  from  foreign 
countries,  and  is  a  tax  on  tlie  consumption  of  foreign  goods.  The 
tax  collected  under  the  internal  revenue  system,  comes  from  the  busi- 
ness of  the  country,  and  is  laid  on  the  manufacture  and  consumption 
of  goods  within  the  United  States.  It  is  similar  to  the  tax  laid  by 
the  States  on  the  privilege  of  engaging  in  certain  occupations,  or  the 
privilege  of  receiving  a  legacy.  There  is  this  difference,  that  in  the 
case  of  the  United  States  it  is  purely  a  tax,  and  the  payment  of  it 
does  not  give  the  party  the  right  to  engage  in  a  particular  business 
without  complying  with  the  regulations  of  the  State  in  which  the 
person  proposes  to  carry  on  the  business,  nor  does  it  conflict  with  the 
exercise  of  the  police  powers  of  the  State. 

This  tax,  in  distinction  from  the  customs,  is  called  the  excise  tax, 
and  although  but  little  used  until  recent  years  as  a  source  of  taxation 
by  the  federal  government,  is  not  of  recent  origin.  It  was  first  intro- 
duced into  England  in  1643 ;  the  system  had  been  practiced  before 
that  period  on  the  continent  of  Europe.  In  the  United  States  it  was 
first  used  in  1791,  and  although  tbe  highest  tax  imposed  on  the  distil- 
lation of  spirits  was  only  twenty-five  cents  per  gallon,  yet  it  gave  rise 
to  what  is  known  as  the  "whiskey  rebellion"  in  western  Pennsyl- 
vania. At  first  it  was  only  upon  spirits,  but  subsequently  it  was  ex- 
tended to  carriages,  snuff,  refined  sugars,  auction  sales,  licenses  for 
retailing  wine  and  spirits,  and  to  stamps  on  bills  of  exchange,  bills 
of  lading  and  other  instruments.  During  Jefferson's  first  presidential 
term  the  whole  system  was  abolished. 

After  the  war  of  1812,  a  system  of  internal  revenue  was  recom- 
mended by  Mr.  Madison,  to  aid  in  increasing  the  revenue  of  the 
country.  A  plan  devised  by  Mr.  Gallatin  was  adopted,  imposing  a 
tax  upon  similar  objects  as  under  the  former  act,  and  this,  like  its  pred- 
ecessor, was  in  force  but  a  short  time,  being  repealed  in  1817.* 

In  1862,  during  the  late  war,  the  present  system  was  originated- 


'  See  Report  of  CommissioDer  of  Internal  Rerenue,  Not.  8, 1876,  by  D.  D.  Pratt,  21 
Int.  Rey.  Rec.  403. 
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It  reached  every  species  of  manufacture,  trade,  profession  and  occu- 
pation ;  incomes  of  individuals,  firms  and  corporations ;  documents 
of  various  kinds,  embracing  every  species  of  contract ;  legacies  and 
successions ;  the  gross  receipts  of  all  common  carriers  and  transporta- 
tion companies;  lotteries,  theatres,  museums,  operas,  banks  and 
bankers,  so  that  the  number  of  distinct  subjects  of  taxation  could  be 
counted  by  thousands.  By  successive  acts  the  number  of  subjects  has 
been  reduced,  until  now  it  is  imposed  on  comparatively  few  subjects. 
Fermented  and  distilled  liquors,  manufacturers  of  tobacco,  cigars  and 
snufi,  patent  medicines,  bank  checks,  deposits,  capital  and  circulation 
of  banks,  and  a  few  occupations  complete  the  list.  The  articles  now 
taxed  are  very  similar  to  those  taxed  in  Great  Britain  under  their 
excise  system. 

§  165.  Officers  of  Internal  Revenue, — The  head  of  the  depart- 
ment is  the  Secretary  of  the  Treasury,  but  there  is  a  separate  bureau 
for  internal  revenue,  presided  over  by  the  commissioner  of  the  inter- 
nal revenue.  This  officer  has  the  general  superintendence  and  control 
of  the  assessment  and  coUection  of  all  taxes  imposed  by  law  for  rais- 
ing revenue  by  excise.  He  prepares  and  distributes  instructions,  reg- 
ulations, forms  and  blanks,  for  the  officers  in  his  bureau,  and  decides 
on  appeals  taken  from  the  decisions  of  the  collectors.^ 

Collector, — There  is  one  in  each  district,  but  there  can  be  no  more 
districts  in  a  State  than  it  was  entitled  to  representatives  in  the  thirty- 
seventh  Congress.  It  is  the  duty  of  the  collector  to  collect  all  the 
taxes  imposed  by  law  in  his  district.  He  may,  by  an  instrument  in 
writing,  appoint  his  own  deputy,  to  be  compensated  by  him.*  There 
are  many  details  connected  with  the  office  which  will  be  noticed  here- 
after. Formerly  he  received  large  sums  of  money  from  the  tax- 
payers, but  now  nearly  all  taxes  are  paid  by  means  of  stamps,  and  the 
principal  amounts  are  received  for  stamps  sold  to  manufacturers  of 
articles,  the  tax  of  bankers,  the  deficiency  tax  on  distilled  spirits, 
cigars  and  tobacco  being  the  only  taxes  paid  in  money. 

Inspectors, — Inspectors  of  tobacco  and  cigars  are  apppintcd  in 
such  districts  as  may  be  necessary,  and  they  perform  their  duties  in 
such  manner  bs  the  commissioner  of  internal  revenue  prescribes,^  and 
are  paid  by  fees  from  the  manufacturers. 

Gangers. — As  many  as  may  be  necessary  are  appointed  in  every 
collection  district.  They  perform  their  duties  under  the  supervision 
of  the  collector  of  the  district,  and  are  entitled  to  fees  regulated  by 
the  quantity  gauged,  to  be  determined  by  the  commissioner.* 


'  B.  a  u.  a  §  821.  » R.  a  u.  a  §§  8i4i,  sue,  siss. 

»  R.  a  U.  S.  §  81B1.  *  R.  a  U.  a  §§  3156,  8167. 
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Storekeepers, — As  many  as  may  be  required  are  appointed  in 
every  district.  They  have  charge  of  the  distilleries  and  bonded  ware- 
houses in  the  district.  Their  compensation  is  determined  by  the  com- 
missioner, and  they  can  engage  in  no  other  business  without  his  per- 
mission.^ 

Revenue  Agents. — The  commissioner  is  authorized  to  employ  com- 
petent agents,  not  exceeding  twenty-five,  and  assign  them  to  duty 
under  any  internal  revenue  officer,  or  to  such  special  duty  as  he  shall 
deem  necessary.' 

Supervisors. — Not  more  than  ten  of  these  are  appointed.     They 
are  assigned  to  duty  by  the  Secretary  of  the  Treasury  on  the  recom- 
mendation of  the  commissioner.     Their  powers  are  very  large.    The 
supervisor  is  to  see  that  all  laws  and  regulations  relating  to  the  collec- 
tion of  the  revenue  are  faithfully  executed  and  complied  with ;  to  aid 
in  the  prevention,  detection  and  punishment  of  frauds  on  the  revenue, 
and  to  examine  into  the  efficiency  and  conduct  of  all  officers  of  the 
internal  revenue.     In  the  exercise  of  the  duties,  he  has  power  to  ex- 
amine all  persons,  books,  papers  and  accounts,  and  premises,  to  ad- 
minister oaths,  and  to  summon  any  person  to  produce  books  and 
papers,  and  to  appear  and  testify  before  him,  and  he  may  compel 
compliance  in  the  same  manner  as  collectors.     He  is  to  report  the 
delinquency  of  revenue  officers  to  the  commissioner  in  writing,  and 
he  can  suspend  any  inspector,  ganger  or  storekeeper,  and  may  sus- 
pend the  collector  for  fraud,  gross  neglect  of  duty,  or  abuse  of  power. 
In  the  first  case  he  is  to  report  to  the  commissioner  in  three  days,  in 
the  latter  case  immediately.     He  may  transfer  the  inspector,  ganger, 
or  storekeeper  from  one  distillery  to  another,  or  from  one  district  to 
another.*^      Of  these  officers  the  commissioner,  supervisor  and  col- 
lector are  appointed  by  the  President,  with  the  advice  and  consent  of 
the  Senate,  the  inspector  and  ganger  by  the  Secretary  of  the  Treasury, 
and  the  storekeeper  and  revenue  agents  by  the  commissioner. 

Power  of  Officers  of  Internal  Revenue. — Prior  to  December, 
1872,  in  each  district  there  was  an  assessor  and  a  number  of  assistant 
assessors.  Persons  subject  to  tax  gave  to  the  assistant  assessor  their 
list  of  taxable  property,  just  as  is  the  custom  in  the  case  of  State  taxa- 
tion. If  the  tax-payer  was  dissatisfied,  he  was  entitled  to  an  appeal 
and  review  of  the  case  by  the  assessor.  When  the  office  of  assessor 
was  abolished,  the  duty  of  making  the  assessment  of  taxes  devolved 
upon  the  commissioner,  but  it  was  impossible  for  such  an  officer  to 


»  R.  S.  U.  S.  §§  8168,  8164.  »  R.  S.  U.  S.  §  8152. 

3  R.  S.  U.  S.  §§  8159,  3160. 
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gain  personally  the  information  necessary  to  make  the  assessment, 
and  consequently  many  of  the  duties  of  the  assessor  devolved  upon 
the  collector  and  his  deputies.  The  lists  formerly  required  to  be  re- 
turned to  the  assessor  are  now  returned  to  the  collector,  and  if  there 
is  a  failure  to  return,  or  a  fraudulent  return,  he  has  the  same  powers 
to  compel  a  correct  return.^ 

The  power  formerly  of  the  assessor,  now  of  the  collector,  to  ex- 
amine the  books  and  papers  of  parties,  was  intended  to  compel  the 
tax-payer  to  make  a  faithful  return  of  property  liable  to  tax.  If  the 
tax-payer  make  a  return  which  is  suspected  by  the  assessor  to  be 
false,  or  fraudulent,  then  there  arises  a  necessity  for  the  exercise  of 
the  powers  conferred.  It  contemplates  an  examination  of  the  tax- 
payer as  to  the  entries  in  his  books  relating  to  his  business.  It  is  the 
entries,  and  not  the  books,  that  are  sought  for,  and  the  use  of  them  is 
given  solely  for  the  purpose  of  furnishing  evidence  for  making  a  re- 
turn.* The  books  to  be  examined  are  the  books  of  the  tax-payer,  not 
of  those  who  have  had  dealings  with  him.  The  books  of  a  corporation 
cannot  be  examined  under  this  power  to  ascertain  the  income  of  a 
stockholder  in  the  corporation.*  The  power  to  issue  the  summons  to 
compel  persons  to  appear  and  produce  books  is  not  considered  as  in- 
vesting the  assessor  with  judicial  power,  but  as  conferring  a  power 
similar  to  that  of  overseers  of  roads  to  require  persons,  by  a  notice,  to 
attend  and  work  upon  the  roads,  or  of  committees  of  Congress  and  of 
the  legislature  to  send  for  persons  and  papers,  to  enable  them  to  ob- 
tain information  for  a  definite  purpose  stated  in  the  act.*  This  power 
cannot  be  exercised  after  the  assessor  has  transmitted  his  list  to  the 
collector,  as  it  is  only  to  be  exercised  for  the  purpose  of  making  up 
this  list.*^ 

The  doctrine  is  laid  down  in  In  re  Lippman  •  that  when  the  tax- 
payer appears  before  the  assessor,  only  the  entries  relating  to  the  tax 
can  be  examined,  and  that  if  either  the  entries  or  his  answer  to  any 
question  will  tend  to  criminate  himself,  he  may  refuse  to  answer.  It 
may  well  be  doubted  if  the  proposition  is  correct,  certainly  it  would 
seem  not  to  be  in  reference  to  the  books  required  by  statute  to  be 
kept  by  distillers  and  others.  In  such  a  case  the  party  is  conducting 
a  business  under  the  surveillance  of  the  officers  of  the  government, 


J  R.  S.  U.  S.  §§  sm,  8174, 81^6,  8176,  8177. 

*  In  re  Lippman,  8  Ben.  95 ;  In  re  Strouse,  1  Sawyer,  606. 

•  Lee  V,  Chadwick,  1 1  Int.  Rev.  Rec.  133 ;  s.  o.  /n  re  Chadwick,  1  Lowell,  89. 

*  In  re  Meader,  1  Abb.  C.  C.  817 ;  In  re  Doll,  11  Int  Rev.  Rec.  36 ;  Perry  v.  New- 
oome,  10  Int.  Rev.  Rec.  20. 

•  In  re  Brown,  8  Int.  Rev.  Rec.  184.  •  3  Ben.  96. 
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and  their  books  are  not  private  books,  they  are  government  books, 
and  it  may  well  be  claimed,  now  that  the  evidence  given  by  the  party 
cannot  be  used  against  him  under  the  provisions  of  §  860  of  the  Re- 
vised Statutes,  that  he  may  be  compelled  to  testify,  even  though  the 
evidence  might  tend  to  criminate  him.  If  the  summons  of  die  as- 
sessor is  not  obeyed,  he  applies  to  the  judge  of  the  District  Court  of 
the  United  States,  or  to  a  commissioner  of  the  Circuit  Court  of  the 
United  States,  of  the  district  in  which  the  person  resides,  to  com- 
pel his  appearance.  The  judge  or  commissioner,  if  the  proof  is  satis- 
factory on  the  hearing  of  the  application,  may  issue  an  attachment  for 
the  arrest  of  the  person,  and  require  him  to  be  brought  before  him, 
and  may  enforce  obedience  to  the  summons  by  any  order  not  incon- 
sistent with  the  power  of  the  court  to  punish  contempts.^  The  court, 
in  such  applications,  may,  in  its  discretion,  issue  an  order  to  show 
cause  why  an  attachment  should  not  issue,  and  not  act  upon  an  ex 
parte  application  in  the  first  instance.'  The  powers  here  spoken  of  as 
vested  in  the  assessor  are  now  all  vested  in  the  collector. 

The  Supervisor. — What  are  his  powers  as  to  books  and  papers  ? 
Are  they  larger  than  those  vested  in  the  assessor  formerly,  and  now 
in  the  collector?  They  are  certainly  wider  in  their  scope.  The 
power  of  the  collector  or  assessor  is  confined  to  the  period  when  the 
assessment  of  the  tax  is  being  made,  and  is  exercised  solely  for  the 
purpose  of  making  the  assessment.  The  object  of  the  supervisor  is 
to  see  that  the  laws  relating  to  internal  revenue  are  faithfully 
executed  and  complied  with,  and  to  aid  in  the  prevention,  detection 
and  punishment  of  frauds  on  the  revenue.  The  right  to  exercise  the 
power  does  not  arise  merely  when  there  has  been  a  false  or  fraudu- 
lent return  made,  or  a  refusal  to  make  a  return  by  the  tax-payer ; 
there  is  no  such  limit  to  his  powers.  Whenever  he  is  directed  to 
make  an  examination  by  the  commissioner,  he  may  certainly  act,  but 
such  directions,  either  verbal  or  written,  are  not  necessary.  While 
the  act  was  not  intended  to  authorize  an  arbitrary  examination  into 
the  private  afiEairs  of  citizens,  and  the  supervisor  has  no  power  to 
make  an  examination  in  an  imaginary  case,  yet  it  wiU  be  presumed 
that  as  a  public  officer  he  is  acting  in  obedience  to  his  duty  until  the 
contrary  appears.'  •  If  there  is  a  failure  to  obey  the  summons  of  the 
supervisor,  then  he  proceeds  in  precisely  the  same  manner  as  the  col- 
lector to  enforce  obedience  to  his  summons. 

The  collector  exercising  the  duties  of  assessor  could  only  examine 


J  R.  S.  U.  S.  g  8176.  « In  re  Cliadwick,  1  Lowell,  89. 

«  Matter  of  Meaders,  1  Abb.  C.  C.  817 ;  Stanwood  v.  Green,  2  Abb.  C.  C.  184.  Nntional 
banke  are  not  exempt  from  his  search  for  unstamped  checks.  21  Int.  Rev.  Rec.  147, 
opinion  of  the  solicitor  of  the  treasury. 
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the  books,  papers  and  premises  of  the  tax-payer.  In  the  statute  giv- 
ing the  power  to  the  supervisor,  the  language  is,  to  examine  all  per- 
9on3y  hooksj  papers^  dcoounU  and  premises,  A&  to  persons  who 
engage  in  occupations  over  which  the  government  exercises  a  control, 
thej  voluntarily  subject  themjselves  to  such  examinations  as  the  rev- 
enue officers  may  choose  to  make,  to  ascertain  if  the  taxes  are  faith- 
fully paid.  But  as  to  citizens  not  engaged  in  such  occupations,  are 
they  to  have  their  premises  and  private  papers  examined  at  the  will 
of  a  revenue  officer,  in  searching  for  the  frauds  of  third  parties  ? 
Such  a  search,  if  not  within  the  terms  of  the  fourth  amendment  to 
the  Constitution  of  the  United  States,  would  certainly  violate  its 
spirit.  This  distinction  was  recognized  by  the  court  in  an  applica- 
tion made  by  a  supervisor  who  had  summoned  a  dealer  in  grain  to 
produce  his  books  before  him,  to  aid  him  in  his  investigation  of 
frauds  perpetrated  by  distillers.  Judge  Treat  makes  a  very  clear 
statement  of  the  doctrine.  ^^The  language  of  §  3163,  dissevered 
from  other  sections,  is  that  supervisors  have  power  to  examine  all 
books,  papers,  accounts  and  premises.  Of  whom  ?  An  examination 
of  premises,  independent  of  those  specified  in  the  internal  revenue 
acts  as  specially  liable  thereto,  as  well  as  of  books  and  papers,  must 
be  subject  to  some  limitation  for  the  protection  of  private  rights. 
Power  is  granted  to  collectors  even  to  break  into  distilleries,  &c., 
under  circumstances  enumerated  in  the  statutes,  but  does  that  power 
extend  to  the  private  homes  of  every  citizen  in  the  land  %  Is  a  col- 
lector or  supervisor  armed  with  arbitrary  authority  to  invade  the 
homes  and  seize,  or  subject  to  inspection,  the  domestic  correspondence 
of  any  person,  without  showing  that  in  such  homes,  or  correspond- 
ence, evidence  of  violated  law  may  be  found  I  No  such  arbitrary 
authority  is  permissible  under  the  Constitution  and  laws  of  the  United 
States."  ^ 

The  authority  of  the  revenue  officers  comes  from  the  statute,  and 
the  statutes  are  to  be  construed  with  reference  to  the  object  to  be 
attained.  The  leading  purpose  is  to  obtain  from  those  subject  to  tax 
the  amount  of  the  tax  justly  due  under  the  law.  As  to  persons  en- 
gaging in  occupations  subject  to  tax,  the  papers,  books  and  premises 
may  be  examined,  to  ascertain  whether  fraud  has  been  committed, 
and  all  the  power  given  under  statutes  appertaining  to  these  special 
occupations  may  be  exercised.  But  if  in  the  investigation  the  officer* 
finds  that  the  premises,  books  or  papers  of  persons  not  engaged  in 
those  occupations  would  afford  evidence  bearing  upon  the  investiga- 


1  In  re  Frederick  Becker,  21  Int.  Key.  Rec.  248. 
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tion,  then  he  must  in  his  summons  designate  with  reasonable  certainty 
what  books  or  papers  he  may  desire  to  examine,  and  to  what  purpose 
the  proposed  evidence  relates,  but  it  need  not  state  what  ofiense  has 
been  committed.  As  to  third  parties  not  engaged  in  an  occupation 
which  requires  the  party  to  exhibit  his  books  to  the  revenue  officers, 
the  power  given  to  the  officer  is  merely  to  issue  the  ordinary  writ  of 
stibpmna  duces  tecum^  commonly  issued  by  courts.  While  the  super- 
visor is  not  strictly  a  judicial  officer,  he  may  exercise  this  power  con- 
ferred by  the  statute,  just  as  the  solicitor  of  the  treasury  may  under 
the  statute  issue  a  distress  warrant  and  seize  the  property  of  a  de- 
faulting collector  of  the  customs.^  The  form  of  the  summons  in  the 
case  of  Frederick  Becker,  recited  that  the  supervisor  in  a  certain  dis- 
trict was  engaged  in  investigating  frauds  on  the  revenue,  arising  out 
of  the  non-payment  of  taxes  on  certain  liquors,  high  wines  and  dis- 
tilled spirits,  "  and  for  that  purpose  you  are  summoned  to  appear 
before  me  (on  a  day  named),  to  produce  your  books,  papers  and  docu- 
ments, which  contain  entries  relating  to  malt  and  grain,  by  you  and 
your  firm  shipped  and  delivered  to  Bingham  Bros,  at  Patoka  and 
Evansville,  Indiana,  and  St.  Louis,  Mo.,  which  entries  were  made  in 
the  course  of  and  relating  to  the  business  of  your  firm  as  maltsters :  to 
wit,  each  and  every  ledger  kept  and  used  by  you  and  your  said  firm 
now  or  heretofore,  containing  any  such  entries  as  aforesaid,  made  for 
or  during  the  years  18Y3,  1874  and  1875,  and  any  part  thereof,  each 
and  every  journal  and  day-book  and  cash-book,  kept  or  used  by  you 
now  or  heretofore  containing  such  entries,  and  any  and  all  other 
books,  dray-tickets  and  documents  containing  any  like  entries  for  each 
of  the  years  aforesaid,  and  under  your  custody  and  control,"  *  It 
will  be  noticed  that  §  3163  directs  that  the  supervisor  is  to  enforce 
obedience  to  his  summons  in  the  same  manner  as  the  collector,  and 
the  statute  as  to  the  collector,  provides  that  the  summons  which  is  to 
be  served  as  directed  therein,  is  sufficient  if  it  describe  the  books 
with  reasonable  certainty.  The  decision  just  conmiented  on  requires 
the  supervisor  to  observe  this  rule. 

Act  of  1874. — The  preceding  remarks  have  been  upon  the  power 
of  the  supervisor  to  examine  books  and  papers,  under  §  3163,  which 
originated  in  §  49  of  the  act  of  1868.  The  act  now  under  considerar 
tion  authorizes  the  prosecuting  officer  in  any  suit  or  proceeding  other 
1;han  criminal,  arising  under  the  revenue  laws,  if  he  believes  that  the 
claimant  has  in  his  possession  any  invoice,  book,  or  paper  that  will 


^  Murray's  Lessee  v.  Hoboken  Land  Improyement  Co.  18  How.  U.  S.  2'i2. 
«  21  Int.  Rev.  Rec.  244. 
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tend  to  prove  any  allegation  made  by  the  United  States,  to  make  a 
written  motion  describing  the  book  or  paper,  and  setting  forth  the 
allegation  to  be  proved.  Upon  a  failure  to  produce  the  book  or  paper 
the  allegation  is  taken  as  confessed. 

In  a  proceeding  to  forfeit  a  distillery  and  property  used  in  the 
business,  certain  vaults  and  safes  had  been  seized,  which  the  officers 
threatened  to  open,  but  upon  a  petition  presented,  the  court  in  which 
the  proceedings  were  pending  issued  a  restraining  order.  The  pros- 
ecuting attorney  then  made  his  motion  under  the  act  of  1874,  stating 
that  the  safes  contained  books  relating  to  their  business  which  would 
prove  the  allegations  of  the  United  States.  The  safes  were  directed 
to  be  opened  in  the  presence  of  the  prosecuting  attorney  before  the 
commissioner  of  the  court.*  Judge  Blodgett  places  his  decision  not 
merely  upon  the  authority  given  in  the  act  of  1874,  but  he  considers 
that  the  business  of  distilling  is  an  occupation  which  is  exercised 
under  such  strict  surveillance  of  the  government  that  the  distilleries 
are  practically  run  by  government  officials,  and  not  only  are  the  books 
which  distillers  are  required  to  keep  government  books,  and  as  such 
subject  at  all  times  to  the  control  of  the  officers  of  the  revenue,  but 
other  books  kept  by  them  in  the  course  of  their  business  are  also  re- 
garded as  government  books,  which  the  revenue  officers  may  examine 
to  ascertain  if  they  correspond  with  the  books  which  they  are  required 
to  keep. 

Whether  this  act  of  1874  conflicts  with  §  860  is  a  question  discussed 
under  the  customs  laws.  There  it  was  found  that  Judges  Blatch- 
ford  and  Hunt  entertained  different  views.  Each  of  these  acts  applies 
as  well  to  internal  revenue  cases  as  to  customs.  In  two  recent  cases 
where  the  question  was  considered  and  decided,*  the  decision  was  that 
the  books  of  the  claimant  should  be  produced,  but  the  conclusion  was 
arrived  at  in  different  modes.  In  the  case  first  cited,  it  was  thought 
that  §  860  only  applied  to  cases  where  there  was  a  proceeding  against 
the  person  who  was  claiming  the  benefit  of  it,  either  criminally  or  for 
a  penalty,  while  here  the  proceeding  is  against  certain  property.  The 
books  if  produced  can  only  be  used  in  this  action ;  they  then  return  to 
the  possession  of  their  owner.  But  if  there  is  a  conflict,  the  act  of 
1874  gives  in  express  terms  the  power  to  produce  the  books,  and  being 
the  latest  expression  of  legislative  will  must  control. 


»  United  States  v.  Parker,  Mason  A  Co.  21  Int.  Rev.  Rec.  245 ;  b.  o.  6  Bi8««.  850 ;  United 
SUtes  V.  A  Distillery  at  Petersburg,  22  Int.  Rey.  Rec.  196,  Walte,  J.,  as  to  distillers' 
books. 

«  United  States  v.  Distillery  No.  28,  21  Int.  Rev.  Rec.  ?66 ;  United  States  v.  Three 
Tons  of  Coal,  <&a  21  Int.  Rev.  Rec.  251 ;  s.  o.  6  Biss.  879,  483. 
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In  the  Becond  case,  it  is  claimed  that  the  act  of  1 874  repeals  so 
much  of  §  860  as  protects  a  party  when  the  suit  is  for  the  enforce- 
ment of  a  penalty  or  for  forfeiture,  leaving  it  only  in  force  as  to 
criminal  proceedings.  It  argues  elaborately  the  question  whether  the 
act  is  in  conflict  with  the  fourth  amendment  to  the  Constitution  of 
the  United  States,  and  claims  that  its  object  was  to  prevent  the  use  of 
search  warrants  to  take  private  papers  to  be  used  against  the  citizen  in 
prosecutions  for  crime,  as  was  done  in  England  at  one  period,  and 
that  it  does  not  apply  to  proceedings  for  forfeiture,  except  where  the 
forfeitures  are  such  as  follow  the  conviction  of  crime.  This  may  have 
been  one  of  the  objects  of  the  amendment,  but  its  scope  is  evidently 
larger  than  this,  it  protects  against  unreasonable  searches  and  seizures 
of  the  persons,  houses,  papers,  and  effects  of  the  citizen  for  any  pur- 
po8e^  and  declares  that  no  warrant  shall  issue  for  a  search  except  upon 
probable  cause,  particularly  describing  the  place  to  be  searched  and  the 
persons  or  things  to  be  seized. 

From  this  discussion  these  propositions  may  be  deemed  correct : 
1.  The  collector  in  making  his  examinations  is  confined  to  the  books, 
papers,  and  premises  of  the  tax-payer.  2.  The  supervisor  may  not 
only  examine  the  books  and  papers  of  th6  person  whose  conduct  in 
relation  to  fraud  upon  the  revenue  is  under  examination,  but  he  may 
also  examine  the  books  and  papers  of  other  persons  which  it  is  sup- 
posed will  throw  light  upon  the  investigation  ;  although  in  such  case 
he  must  describe  the  books  and  papers  with  reasonable  certainty  in  the 
summons. 

In  proceedings  in  court  against  property  seized  for  a  violation  of 
the  internal  revenue  laws,  the  court  may  order  the  seizure  of  the 
books  and  papers  required  to  be  kept  by  the  party  carrying  on  the 
business,  without  reference  to  the  provisions  of  the  act  of  1874. 
Under  that  act,  when  its  terms  are  complied  with,  the  claimant  of  the 
property  proceeded  against  may  be  compelled  to  produce  any  hooks  or 
papers  in  his  possession,  or  in  default  thereof  the  allegation  which  it 
is  claimed  they  will  support  must  be  admitted  as  true. 

As  to  §  860,  the  view  of  Justice  Hunt,  heretofore  noticed,  seems 
to  me  to  be  correct.  It  protects  the  party  against  the  use  of  any  tes- 
timony he  may  give,  any  discovery  he  may  make  in  a  judicial  proceed- 
ing, in  any  court  of  the  United  States  in  a  criminal  proceeding  against 
him,  or  any  proceeding  against  him  or  his  property  for  a  penalty  or 
forfeiture.  It  gives  the  same  protection  to  the  pleadings  of  the 
party ;  but  it  gives  no  protection  to  a  party  against  the  use  of  his 
books  which  the  law  requires  him  to  keep  in  his  occupation,  and 
which  may  be  seized  by  the  revenue  officers  or  by  the  order  of  a 
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couil;,  nor  doefi  it  protect  him  from  the  use  of  the  books  and  papers 
seized  in  certain  matters,  under  §§  3091,  3092,  and  3093  of  the  Ke- 
vised  Statutes. 

The  act  of  1874  cannot  be  intended  to  apply  to  the  books  required 
by  law  to  be  kept  by  distillers  and  others,  for  these  books  by  express 
provisions  of  the  law  are  open  at  all  times  to  the  inspection  of  the 
officers  of  the  internal  revenue.  To  what  books  or  papers,  then,  does 
it  refer  ?  A  fair  construction  would  be  to  refer  it  to  the  books  and 
papers  of  the  claimant  other  than  those  required  by  law  to  be  kept. 
As  to  these  papers  the  claimant  must  produce  them,  or  the  allegations 
which  it  is  claimed  they  will  tend  to  prove  must  be  confessed,  unless 
the  non-production  is  explained  to  the  satisfaction  of  the  court.  The 
conflict  between  this  act  and  §  860  may  be  reconciled  as  to  the  pro- 
tection given  in  a  proceeding  against  the  person  or  property  of  the 
party  for  a  penalty  or  forfeiture,  by  referring  §  860  to  all  cases  other 
than  those  in  which  the  evidence  is  obtained  under  the  act  of  1874, 
or  by  taking  the  view  heretofore  expressed  that  §  860  only  applies  to 
the  personal  testimony  of  a  person  as  party  or  witness,  or  the  pleadings 
in  a  suit. 

The  act  of  1874  in  terms  repeals  the  act  of  March  2, 1867.  This 
act  is  found  in  the  Eevified  Statutes  in  §§  3091,  8092  and  3093 ;  these 
sections  are  not  repealed.  What  effect  has  the  repeal  of  the  act  of 
March  2, 1867  ?  In  §  5996  of  the  Eevised  Statutes,  all  acts,  prior  to 
the  first  day  of  December,  1873,  any  part  of  which  is  embraced  in  the 
revision,  are  repealed,  so  that  the  act  of  March  2, 1867,  was  not  in  ex- 
istence when  it  was  repealed  by  the  act  of  1874.  The  Revised  Stat- 
utes are  the  law  of  the  land  until  repealed,  and  an  ineffectual  attempt 
to  repeal  them  by  repealing  a  law  upon  which  a  portion  of  them  is 
founded,  cannot  have  the  effect  of  repealing  the  Sevised  Statutes. 

Search  Wammt, — This  may  be  issued  by  a  judge  of  the  Circuit 
or  District  Court  of  the  United  States,  or  a  commissioner  of  the  Cir- 
cuit Court,  to  any  internal  revenue  officer  who  makes  oath  that  he  has 
reason  to  believe  that  a  fraud  has  been,  or  is  being  committed  upon 
or  by  the  use  of  certain  premises.  This  gives  authority  to  search  the 
premises.  It  does  not,  like  the  similar  statute  as  to  the  customs,^ 
point  out  what  may  be  taken  under  such  a  warrant,  but  the  authority 
to  examine  and  to  ascertain  whether  a  fraud  has  been  committed, 
would  necessarily  carry  with  it  the  power  to  seize  the  evidences  of  the 
fraud.  Whether  the  power  under  the  search  warrant  is  not  subject 
to  the  same  limitations  as  that  of  the  supervisor  in  his  examination^  is 


»  R.  S.  U.  8.  §§  8090,  3091,  8092. 
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matter  for  consideration.     It  is  not  given  in  snch  broad  terms,  and 
the  fair  inference  is  that  it  gives  no  larger  powers. 

§  166.  The  Assessment  and  Collection  of  the  Tax. — The  system 
of  assessment  now  is  very  different  from  that  in  use  prior  to  the  abo- 
lition of  the  office  of  assessor,  and  the  reduction  of  the  number  of  sub- 
jects of  taxation.  The  commissioner  now  makes  the  assessment, 
when  it  is  not  made  by  the  party  himself ;  for,  under  the  present  sys- 
tem, where  nearly  all  the  taxes  are  paid  by  stamps,  the  party  using 
them  in  reality  makes  the  assessment  and  collects  the  tax.  By  the 
purchase  and  use  of  the  stamp  he  admits  his  liability  to  the  tax  and 
discharges  it  by  paying  the  value  of  the  stamp  to  the  oflScer  of  the 
revenue ;  and  as  to  all  taxes  paid  by  stamps  the  attention  of  the  gov- 
ernment is  directed,  not  to  aBsessn)ent  and  collection,  but  to  exercising 
a  rigid  oversight  over  the  manufacture  and  the  use  of  articles  subject 
to  stamp  duty,  to  prevent  their  use  without  the  proper  stamp.  Yet 
the  main  features  of  the  old  system  are  retained  in  the  Revised  Stat- 
utes, the  powers  heretofore  exercised  by  assessors  being  vested  in  the 
collector  and  his  deputies ;  and  these  officers  gather  the  information 
which,  being  transmitted  to  the  commissioner,  gives  him  the  data  from 
which  to  make  an  assessment. 

Annual  returns  were  formerly  required  to  be  made  by  all  persons 
liable  to  tax  on  the  first  Monday  in  March.  If  a  false  or  fraudulent 
return  was  made,  or  there  was  a  failure  to  make  a  return  to  the  deputy 
collector  of  the  district,  the  collector  might  issue  his  summons  to  the 
party,  and  require  him  to  produce  his  books  and  papers,  and  answer 
interrogatories,  for  the  purpose  of  obtaining  evidence  as  to  the  prop- 
erty subject  to  tax ;  or  the  collector,  or  his  deputy,  might  enter  upon 
the  premises  of  a  person  liable  to  tax,  who  made  a  false  or  fraudulent 
return,  or  failed  to  make  a  return,  and  from  the  best  information  he 
could  obtain,  including  that  elicited  by  the  collector  on  his  examina- 
tion, make  a  return  or  list.^  Monthly  returns  are  required  to  be  made 
before  the  tenth  of  the  month.^  There  are  now  no  subjects  of  taxa- 
tion as  to  which  annual  returns  are  to  be  made,  upon  which  taxes  are 
assessed.  Keference  is  not  made  here  to  those  annual  inventories  re- 
quired in  certain  occupations.  The  only  monthly  returns  are  those  of 
banks  and  bankers.^  The  tax  on  legacies  and  successions  accruing 
prior  to  October  1,  1870,  and  becoming  payable  since,  are  returned 
on  special  lists. 

The  collector  causes  his  deputy  to  canvass  his  district  from  time  to 


»  R.  S.  U.  S.  §§  8178,  8174,  8176,  8176. 

«  R.  S.  U.  S.  §  8186.  s  R.  S.  IT.  S.  §  8414. 
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time  to  ascertain  what  persons  are  subject  to  a  special  tax,  and  what 
persons  have  the  eare^and  management  of  any  objects  liable  to  tax. 
He  is  to  make  a  list  of  such  persons  and  to  enumerate  such  objects.^ 
There  are  thirteen  occupations  subject  to  this  special  tax,  which  is 
paid  in  stamps,  and  a  list  of  the  persons  who  have  paid  the  special 
tax  is  required  to  be  posted  in  the  coUector's  office,  in  a  conspicuous 
place.*  The  commissioner  is  to  make  the  assessment  of  the  tax  from 
the  information  given  him  by  the  collector  in  the  returns  or  lists 
transmitted,  upon  all  person  and  subjects  liable  to  tax,  when  the  tax  has 
not  been  paid  by  stamp  in  the  manner  and  at  the  time  provided  by 
law.  As  the  tax  law  stands  at  present,  the  only  subjects  on  which  the 
tax  is  not  paid  by  stamps,  are  the  legacy  and  succession  tax,  and  the 
tax  on  banks  and  bankers.  If  there  be  any  omission,  understatement 
or  false  or  fraudulent  statement  in  the  returns,  the  commissioner  may 
at  any  time  within  fifteen  months,  correct  the  list  and  make  an  assess- 
ment against  the  person  or  property  omitted,  and  assess  any  additional 
tax  which  should  have  been  included  in  the  former  list.'  After  the 
assessment  is  made  by  the  collector,  or  any  reassessment  is  made,  the 
list  is  transmitted  to  the  collector  for  collection.^ 

The  most  important  taxes  now  assessed  by  the  commissioner,  are 
the  tax  on  distilled  spirits,  tobacco,  snuff  and  cigars,  which  are  ordi- 
narily paid  by  stamps.  But  should  any  of  the  subjects  be  removed 
from  the  place  of  manufacture  without  the  payment  of  tax  by  means 
of  the  stamp,  it  is  the  duty  of  the  commissioner  to  assess  such  tax.' 
The  books  which  are  required  to  be  kept  by  the  persons  engaged  in 
these  occupations,  from  which  monthly  abstracts  are  taken  and  trans- 
mitted to  the  commissioner,  show  him  the  amount  of  ihaterial  used 
by  them.  From  investigations  on  the  subject,  it  is  ascertained  that  a 
given  amount  of  raw  material  ought  to  produce  a  fixed  ratio  of  the 
manufactured  article.  If  the  amount  returned  as  manufactured  does 
not  correspond  with  the  amount  of  raw  material  used,  the  commis- 
sioner makes  an  assessment  for  the  deficiency.  The  manufacturers  of 
fermented  liquors  were  formerly  included  in  this  deficiency  tax,  but 
by  a  recent  act  of  Congress,  they  are  not  now  included."  These 
assessments,  like  others  made  by  the  commissioner,  are  put  on  what  is 
called  the  list,  and  sent  to  the  collector  for  collection  as  other  taxes. 

Collection  of  the  Tax. — The  remarks  on  this  subject  refer  to  the 
ordinary  mode  of  collecting  the  tax.    There  ere  special  provisions 

'  R.'s.  U.  S.  ch.  2,  title  85,  p.  624.  •  R.  8.  U.  S.  g  8240. 

»  R.  S.  U.  S.  §-3182.  *  R.  S.  U.  S.  §  8183. 

»  R.  S.  U.  S.  §g  8176,  8258,  8809,  8871. 
*  R.  S.  U.  S.  g  3887 ;  22  Int.  Rev.  Rec.  165 ;  Act  of  May  13,  1876. 
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applicable  to  certain  manufacturerB  which  will  be  noticed  ander  the 
appropriate  heads.  The  collector,  in  ten  days  ^af  ter  demand  of  the 
tax,  may  levy  on  the  goods  and  chattels  of  the  person  liable  for  the 
tax,  including  in  the  term  is  all  stocks,  securities  and  evidences  of 
debt.  The  levy  is  for  the  tax,  live  per  cent,  penalty,  and  such  sum  as 
shall  be  sufficient  for  fees,  costs  and  expenses  of  levy}  All  persons 
and  all  officers  of  corporations  indebted  to  the  delinquent  tax-payer, 
or  coi'porations  in  which  he  may  own  stock,  are  required,  on  demand 
of  the  collector  when  about  to  distrain  or  after  he  distrains,  to  ex- 
hibit all  books  containing  statements  or  evidence  relating  to  the  sub- 
ject of  distraint.* 

The  officer  making  the  distraint  is  required  to  make  an  account  or 
list  of  the  articles  distrained,  and  of  the  amount  demanded  of  the 
tax-payer.  This  list  is  to  be  left  with  the  owner  of  the  goods,  or  at 
his  dwelling  or  usual  place  of  abode,  with  some  person  of  suitable 
age  and  discretion,  if  such  can  be  found.  The  notice  of  sale  is  to  be 
published  in  a  newspaper  in  the  county  if  there  be  one,  not  less  than 
ten,  nor  more  than  twenty  days.  If  no  newspaper  is  published  in  the 
county,  it  is  to  be  posted  at  the  nearest  post-office  within  five  miles, 
and  at  two  other  public  places.  The  notice  is  to  specify  what  articles 
are  distrained,  and  the  time  and  place  of  sale.  The  ^e  may  be  ad- 
journed from  time  to  time,  but  not  in  all  to  exceed  thirty  days.'  K 
the  property  distrained  and  sold  is  liable  to  a  tax  which  has  not  been 
paid,  that  tax  is  to  be  first  paid  out  of  the  proceeds  of  sale.  If  it  is 
liable  to  tax  but  has  not  been  assessed,  the  collector  is  to  report  the 
fact  to  the  commissioners,  that  it  may  be  assessed.^  The  collector  is 
authorized  to  purchase  for  the  United  States,  property  subject  to  a 
tax,  when  it  does  not  bring  the  amount  of  the  tax  on  that  property.* 

All  property  distrained  for  taxes  may  be  redeemed  at  any  time 
before  sale  by  payment  of  the  taxes,  fees  and  charges,  at  any  time  be- 
fore the  hammer  falls.*  If  not  redeemed,  the  sale  is  made  at  the 
time  and  place  fixed  in  the  notice,  at  public  auction.  If  the  property 
is  divisible,  so  that  the  amount  may  be  raised  by  a  sale  of  a  portion 
of  the  property,  it  should  be  sold  in  parcels ;  but  if  not,  the  whole 
may  be  sold,  and  the  surplus,  after  paying  taxes  and  charges,  paid  to 
the  owner  of  the  property,  or  if  he  refuse  to  receive  it,  it  shall  be 

What  title  does  a  purchaser  take  at  such  a  sale  J    The  power  to 


J  R.  8.  U.  S.  §§  8187,  8188.  •  R.  S.  TJ.  S.  §  8189. 

«  R.  8.  U.  S.  §  8190.       *  R.  8.  U.  8.  §  8191.       »  R.  8.  U.  8.  §  3192. 
«  R.  8.  U.  8.  g  3193.  '  R.  a  U.  8.  §  8195. 
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Bell  is  derived  from  the  stattite ;  it  is  purely  ministerial  and  must  be 
strictly  followed.  The  purchaser  is  entitled  to  a  certificate  of  sale, 
which  is  made  prima  facie  evidence  of  the  right  of  the  oiBcer  to 
sell,  and  conclusive  evidence  of  the  regularity  of  his  proceedings.  It 
is  conclusive  as  to  all  acts  done  by  the  officer  after  the  list  was  placed 
in  his  hands  for  collection,  and  all  questions  as  to  the  demand,  the 
levy,  the  notice  of  sale,  and  the  mode  of  sale  are  finally  settled  by  the 
certificate  of  sale.  But  as  to  the  questions,  whether  a  tax  was  due, 
whether  it  was  assessed  by  proper  authority,  whether  the  person  mak- 
ing the  sale  was  an  officer  authorized  to  make  distraint  and  sale — as 
to  these  matters  the  certificate  is  only  prima  facie  evidence,  and  may 
be  rebutted.^  If  the  property  sold  be  stocks,  the  certificate  of  sale 
gives  authority  to  the  corporation  to  transfer  the  stock  to  the  holder 
of  the  certificate,  just  as  if  the  stock  had  been  transferred  or  assigned 
by  the  owner,  and  the  holder  of  the  certificate  of  sale  has  a  good  title 
against  aU  persons  holding,  or  claiming  to  hold,  possession  of  securi- 
ties  or  evidences  of  debt  when  they  are  sold. 

Lien. — From  the  time  that  demand  of  the  tax  is  made  there  is  a 
lien  upon  all  the  property,  and  rights  to  property,  belonging  to  the 
delinquent  tax-payer,  for  the  tax  with  interest  and  penalties,  and  all 
costs  that  may  accrue.  In  the  case  of  State  taxes  the  lien  is  generally 
given  by  statute  from  the  time  the  assessment  is  made,  and  when  no 
lien  is  fixed  by  statute,  the  delivery  of  the  tax  roll  to  the  collector, 
which  authorizes  him  to  levy,  as  under  an  execution,  creates  a  lien  on 
all  the  personal  property  of  the  tax-payer.  Under  such  a  lien  the 
right  of  a  bona  fde  purchaser  of  the  property,  before  actual  levy  or 
distraint,  were  protected  against  the  lien  of  the  State.  It  is  fair  to 
suppose  that  a  purchaser  in  good  faith,  from  one  indebted  to  the 
United  States  for  taxes,  between  demand  and  actual  distraint,  would 
be  protected  on  the  same  principle.* 

§  167.  Sale  of  Beai  Estate  for  Taxes— Title  of  Purchaser— 
When  Suit  for  Taxes  Brought — CoUector^s  LiaMlities. — The  foun- 
dation of  the  right  to  sell  the  real  estate  for  taxes  due  tlie  United 
States  under  the  internal  revenue  system,  is  precisely  the  same  which 
has  been  noticed  in  State  taxation — ^that  the  tax-payer  has  not  goods, 
chattels,  or  effects  sufficient  to  satisfy  the  amount  of  taxes  due.  When 
the  collector  cannot  find  sufficient  personal  estate,  then  he  is  authorized 
to  seize  and  sell  the  real  estate  of  the  tax  payer.  In  the  case  of  State 
taxation  it  was  the  failure  to  find  personalty  in  the  jurisdiction  of  the 


'  R  a  U.  S.  g  3194;  Tracy  v.  Corse,  68  N.  Y.  149. 
'  Anie,  §  109,  and  cases  cited. 
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collector.  The  foct  that  there  was  safficient  property  in  another  State 
or  county  did  not  afiect  the  right  of  sale,  because  the  officer  ciDuld  not 
go  beyond  his  county.  So  as  to  this  internal  revenue  tax,  I  think  it  is 
fair  to  assume  that  the  failure  to  find  personal  estate  refers  to  per- 
sonal estate  within  the  jurisdiction  of  the  collector,  that  is  within  his 
district.  It  is  true  that  the  collector  may  transmit  the  list  to  a  district 
to  which  a  tax-payer  has  removed,  or  to  one  in  which  he  has  prop- 
erty, but  this  is  only  to  be  done  when  there  is  no  sufficient  property 
in  his  district,  not  no  ^\3Sli(t\^x\\, personal  property} 

How  Sold, — The  officer  makes  a  seizure  of  the  real  estate,  and 
takes  possession  and  control  of  it  so  far  as  it  is  susceptible  of  posses- 
sion or  control.  He  then  gives  a  notice,  in  writing,  to  the  person 
whose  estate  it  is  proposed  to  sell,  describing  the  estate  to  be  sold 
with  reasonable  certainty,  and  stating  the  place  and  time  of  sale, 
which  is  to  be  not  less  than  twenty,  nor  more  than  forty  days  from 
the  giving  of  the  notice.  It  is  to  be  delivered  to  the  person  in  hand, 
or  left  at  his  last  or  usual  place  of  abode,  in  the  collection  district  in 
which  the  property  is  situated.  A  notice  similar  to  that  delivered  to 
the  owner  is  to  be  published  in  a  newspaper  printed  in  the  county,  if 
there  be  one,  and  copies  are  to  be  posted  at  the  nearest  post  office, 
and  at  two  other  public  places  in  the  county.  The  period  of  publica- 
tion and  posting  of  the  notice  is  not  less  than  twenty,  nor  more  than 
forty  days.  The  place  of  sale  is  to  be  not  more  than  five  miles  from 
the  estate  seized,  except  by  special  order  of  the  commissioner. 

At  the  time  and  place  appointed  the  sale  is  to  be  made  at  public 
auction.  The  land  is  offered  at  a  minimum  price,  sufficient  to  include 
the  expense  of  levy,  charges  for  advertising,  and  an  officer's  fee  of  ten 
dollars.  If  there  are  several  tracts,  each  is  offered  separately,  and  the 
minimum  price  is  apportioned  among  them.  If  no  person  ofiere  as 
much  as  the  minimum  price,  the  officer  is  to  purchase  for  the  United 
States,  make  a  deed  therefor,  and  deposit  it  with  the  district  attorney. 
The  sale  may  be  adjourned  from  time  to  time,  not  to  exceed  thirty 
days,  and  if  any  person  who  bids  off  property  fails  to  pay  the  amount 
bid,  then  and  there,  the  officer  shall  forthwith  sell  the  property  again 
in  the  same  manner.^ 

Certificate  of  Sale  and  Deed. — The  purchaser  is  entitled  to  a  cer- 
tificate of  sale,  showing  the  real  estate  sold,  for  whose  taxes  it  is  sold, 
the  name  of  the  purchaser,  and  the  price  paid  therefor.  If  it  is  not 
redeemed  in  one  year  from  the  sale,  the  officer  is  to  make  a  deed  to 
the  purchaser  on  the  surrender  of  the  certificate. 


»  R.  S.  U.  a  g§  8196,  8209.  »  R.  S.  U.  S,  g  8197. 
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The  deed  is  to  recite  the  facts  set  forth  in  the  certificate,  and  is  to 
be  made  m  (icco7*dance  with  the  laws  of  the  State  in  which  the  real  es- 
tate is  situate^  upon  the  subject  of  sales  of  real  estate  under  execution} 
If  there  is  any  form  prescribed  in  the  State  in  which  the  real  estate  is, 
for  sales  nnder  execution,  it  must  be  followed,  and  all  recitals  which 
are  required  by  the  law  of  the  State  must  be  made.  But  in  some 
States,  as  in  Virginia,  real  estate  is  not  sold  under  execution.  Is  the 
purchaser,  then,  deprived  of  a  deed  ?  or  if  a  deed  is  made,  is  it  inef- 
fectual because  there  is  no  provision  for  deeds  of  that  character  iu  the 
State  ?  1  think  not.  The  power  to  sell  and  make  title  to  land  for 
non-payment,  as  will  be  seen  from  the  discussion  of  the  subject  under 
State  taxation,  is  a  naked  power,  and  must  be  strictly  pursued.  But 
where  there  are  no  statutory  provisions  dispensing  with  formalities,  a 
deed  reciting  all  the  acts  done  by  the  ofiioer,  if  it  show  a  compliance 
with  the  statute  authorizing  the  sale,  is  sufficient.  It  is  valid  if  it 
show  the  source  of  the  power  exercised,  and  that  the  power  has  been 
exercised  as  delegated.  Now,  if  the  statute  directs  the  deed  to  be 
made  according  to  a  form  that  does  not  exist,  as  to  that  matter  it  is 
simply  a  nullity,  and  the  deed  should  be  made  as  if  no  statute  had 
been  enacted  on  the  subject,  that  is  it  should  recite  the  acts  done  by 
the  officer  in  pursuance  of  the  authority  given. 

This  view  is  strengthened  by  a  consideration  of  the  succeeding 
section  of  the  Sevised  Statutes,  which  provides  that  a  deed  made  as 
directed  shall  operate  as  a  conveyance  of  the  title  of  the  delinquent, 
if  the  proceedings  of  the  officers,  as  set  forth,  have  been  substantially 
in  accordance  with  the  provisions  of  the  law.  This  makes  the  validity 
of  the  deed  to  depend  on  a  compL'ance  in  substance  with  the  statutes 
authorizing  the  sale,  and  this  compliance  must  be  shown  by  the  facts 
set  forth  in  the  deed  as  to  the  proceedings  of  the  officers.  If  this  be 
done  it  is  immaterial  what  may  be  the  form  of  the  deed  in  other  re- 
spects— this  is  the  test.  Were  the  deed  to  be  made  in  exact  accord- 
ance with  the  laws  of  a  State  as  to  sales  of  real  estate  under  execution, 
yet  if  the  proceedings  of  the  officers  as  set  forth  in  the  deed  did  not 
show  a  substantial  compliance  with  the  statute,  it  would  not  be  good. 

DeeA  Prima  Fade  Evidence. — The  terms  of  the  section  would 
indicate  that  it  ^^  prima  facie  evidence  of  all  the  facts  recited.  An 
examination  of  the  previous  section  (§  3198),  will  show  that  the 
facts  required  to  be  recited  are  only  those  stated  in  the  certificate 
which  are  four :  1,  the  real  estate  sold ;  2,  for  whose  taxes ;  3,  the 
name  of  the  purchaser ;  and  4,  the  price  paid  therefor.     If,  as  to  these 


»  R.  S.  U.  S.  §  8198. 
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facts,  the  deed  were  not  only  prima  fadey  but  conclnsive  evidence,  it 
would  not  be  sufBcient,  for  it  does  not  include  the  material  facts 
which  are  the  groundwork  of  all  the  proceedings  for  a  sale,  to  wit,  that 
goods  <md  chatteU  of  the  delinqvent  sufficient  to  pay  the  taxes  could 
not  he  found  hy  the  offircers.  Until  this  appears  affirmatively,  no  step 
looking  towards  a  sale  is  authorized ;  and  so  of  the  other  facts  which 
must  exist  to  justify  the  sale.  The  notice  to  the  owner,  the  notice  of 
sale,  and  manner  of  sale,  are  all  material  facts,  but  their  recital  in  the 
deed  does  not  make  it  prima  facie  evidence  of  these  facts ;  they  are 
to  be  established  by  affirmative  testimony.  The  power  is  a  naked 
one,  and  must  be  strictly  pursued,  and  each  fact  must  be  established. 
This  is  the  general  doctrine ;  the  modification  made  by  the  statute  is, 
that  all  the  proceedings  of  the  officers  must  be  set  forth.  If  the  pro- 
ceedings, as  set  forth,  show  a  substantial  compliance  with  the  pro- 
visions of  the  law,  it  is  sufficient.  But  all  the  facts  set  forth  must  be 
established  by  evidence,  for  the  certificate  or  deed  \8  prima  facie  evi- 
dence only  of  those  facts  which  §  3198  says  shall  be  recited  in  the 
deed,  and  it  is  to  be  observed  that  §  3199,  which  makes  the  deed 
prima  facie  evidence  of  the  facts  therein  recited,  only  gives  it  that  ef- 
fect when  made  in  pursuance  of  §  3198,  and  that  section  refers  to  the 
recital  of  no  facts  except  those  in  the  certificate.  The  deed,  then,  to 
vest  the  title  of  the  delinquent  tax-payer  in  the  purchaser,  should  set 
forth  all  the  acts  of  the  officer  from  the  demand  of  the  tax  to  the  rec- 
ord which  he  is  required  to  make  of  his  sales.  If  the  acts,  as  stated, 
show  a  substantial,  as  distinguished  from  a  strict  or  literal  compliance, 
with  the  provisions  of  the  statute,  the  deed  is  sufficient  and  the  title 
good.^ 

What  title  does  the  purchaser  obtain !  In  State  taxation  the  view 
has  been  taken  that  this  depended  on  the  statute  and  the  nature  of 
the  proceedings  to  enforce  the  tax.  When  the  tax  was  on  the  land 
itself,  and  the  proceedings  were  against  the  land  as  such,  the  title  ob- 
tained was  absolute  and  cut  off  all  other  rights.  The  same  is  true  of 
the  direct  tax  imposed  on  land  by  the  United  States.*  But  here  the 
statute  in  terms  makes  the  deed  operate  as  a  conveyance  of  all  the 
right,  title  and  interest  of  the  delinquent  party  to  the  real  estate,  at 
the  time  the  lien  of  the  United  States  attached  thereto.  The  pur- 
chaser only  gets  the  same  title  that  the  delinquent  had  at  the  particu- 
lar period  when  the  demand  was  first  made  for  the  tax.'     At  that 


^  See  atUe,  §§111  to  11 9,  as  to  what  is  a  strict  compUaDce  with  the  power  of  sale 
vested  in  a  tax  officer. 

^  AfUe,  ^%  119  to  122,  and  §  152. 

»  U.  S.  t;.  Triplett,  3  Cent.  Law  Jour.  899. 
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time  the  lien  of  the  United  States  attached,  and  all  the  title  which 
the  party  had  at  that  period  passes  to  the  purchaser,  and  no  more. 

The  power  of  the  collector  to  make  sale  of  lands  is  not  confined  to 
his  own  collection  district ;  he  may  sell  lands  in  any  part  of  the  State 
in  which  he  resides.^  The  land  sold  may  be  redeemed  at  any  time 
before  sale,  by  payment  of  the  tax  due,  with  costs  and  charges.* 

BedempUon  after  Sale. — The  real  estate  sold  may  be  redeemed 
at  any  time  within  one  year  from  the  day  of  sale,  by  paying  to  the 
purchaser,  his  heirs  or  assigns,  the  amount  paid  by  the  purchaser,  with 
interest  at  the  rate  of  twenty  per  oentum  per  annum.  If  the  pur- 
chaser cannot  be  found  in  the  county  in  which  the  land  is  situate,  re- 
demption may  be  made  by  making  payment  to  the  collector  for  his 
use.  The  redemption  may  be  made  by  the  owner,  his  heirs,  or  per- 
sonal representatives,  or  any  person  having  an  interest  therein  or  a 
lien  thereon,  or  by  any  person  in  their  behalf. 

Record  of  Sales. — The  collector  is  required  to  keep  a  record  of  all 
sales  of  land  made  in  his  district,  by  himself  or  deputies,  or  by  any 
other  collector.  Tliis  record  must  show  the  tax  for  which  the  sale 
was  made ;  the  dates  of  seizure  and  sale;  the  name  of  the  party  as- 
sessed, and  all  the  proceedings  in  making  the  sale ;  the  amount  of 
fees  and  expenses ;  the  name  of  the  purchaser ;  the  date  of  the  deed. 
This  record  is  to  be  certified  by  the  officer  making  the  sale.  If  the 
sale  is  made  by  a  deputy,  he  is  to  make  a  return  of  all  his  proceedings 
to  the  collector,  and  the  record  made  is  to  be  certified  by  him.  This 
record  remains  in  the  office  of  the  collector,  and  is  turned  over  to  his 
successor.  A  certified  copy  of  it  is  made  evidence  of  the  truth  of  the 
facts  stated,  in  any  court.*  This  record  of  sales  is  very  important  to 
the  purchaser,  as  it  furnishes  him  with  the  means  of  .proving  all  the 
facts  upon  which  his  title  depends.  A  failure  to  make  this  record 
would  be  a  fatal  defect  in  the  title  of  the  purchaser. 

The  validity  of  the  sale  here,  as  in  State  taxation,  depends  on  the 
execution  of  the  power  conferred  upon  the  collector  in  the  mode  pre- 
scribed by  the  statute.  All  the  general  principles  laid  down  on  that 
subject  may  be  considered  as  applicable  here,  with  this  exception,  that 
the  defects  must  be  substantial,  and  not  literal.  The  omission  of  any 
matter  required  is  fatal ;  if  it  is  an  attempt  to  do  the  acts  required, 
which  does  not  come  up  to  the  letter  of  the  statute,  a  compliance 
in  substance  is  sufficient.  Every  act  required  must  be  performed,  but 
it  need  not  be  in  literal  compliance  with  the  statute ;  if  the  act  done 


>  R.  S.  U.  S.  §  8200.  *  R.  S.  U.  S.  §  3201. 

«  R.  S.  U.  a  §  8208. 


614  THE  LAW  OF  TAXATION.  [CH.  XXV. 

16  in  substance  that  required  by  the  statute  it  is  sufficient.  When 
lands  are  sold  under  the  distraint  and  seizure  of  the  collector,  and  are 
redeemed  after  sale,  it  is  the  duty  of  the  collector  to  make  an  entry 
of  the  fact  on  the  record  of  sales.  Such  entry  is  made  evidence  of 
the  redemption  of  the  land.^ 

Lien. — The  commissioner  is  authorized  to  enforce  the  lien  on  real 
estate  seized,  by  filing  a  bill  in  chancery  in  the  District  or  Circuit 
Court  of  the  United  States,  to  subject  any  real  estate  owned  by  the 
delinquent  tax-payer,  or  in  which  he  has  any  interest,  right  or  title. 
All  persons  having  any  interest  in,  or  lien  upon,  the  real  estate,  are  to 
be  made  parties  to  the  suits. '  The  rights  of  all  parties  are  to  be  finally 
determined  at  the  next  term  of  the  court  after  the  parties  are  notified. 
The  property  is  to  be  sold  under  the  decree  of  the  court,  and  the  pro- 
ceeds distributed  according  to  the  findings  of  the  court.^ 

Wlien  Suit  for  Taxes  hrought, — The  statute  directs  tliat  taxes 
may  be  sued  for  and  recovered  in  any  proper  form  of  action,  in  the 
name  of  the  United  States,  in  any  District  or  Circuit  Court  of  the 
United  States,  but  no  suit  is  to  be  commenced  for  taxes,  or  for  fines 
or  penalties,  without  the  sanction  of  the  commissioner."  In  a  former 
part  of  this  treatise,  the  doctrine  is  laid  down  as  correct,  that  debt 
may  be  maintained  for  taxes  due  the  State  or  a  city,  and  that  the  im- 
portation of  goods  subject  to  duty  from  a  foreign  country  imposes  an 
obligation  on  the  persons  importing,  which  can  be  enforced  in  an 
action  of  debt.  And  so  in  the  case  of  internal  revenue,  if  the  statute 
just  cited  did  not  exist,  debt  might  be  maintained  for  an  internal  rev- 
enue tax.  The  fact  that  a  more  summary  remedy  than  such  an  action 
has  been  provided  by  statute,  does  not  deprive  the  United  States  of 
its  remedy  by  action,  which  it  is  entitled  to  in  the  same  manner  as  in- 
dividuals to  enforce  the  payment  of  a  sum  certain.* 

This  case  introduces  in  one  aspect  a  new  doctrine  in  taxation,  the 
doctrine  that  an  assessment  is  not  material  to  the  validity  of  the  tax. 
In  the  language  of  Justice  Strong,  ''  an  assessment  is  only  determin- 
ing the  value  of  the  thing  taxed,  and  the  amount  of  the  tax  required 
of  each  individual.  It  may  be  made  by  designated  officers,  or  by  the 
law  itself."  The  legislature  fixes  the  rate  of  taxation,  and  designates 
what  class  of  persons  or  property  shall  be  subject  to  tax,  but  it  never 
designates  what  individuals  shall  pay,  except  in  the  cases  of  corpora- 
tions where  a  honua  is  required  as  a  condition  of  the  grant  of  a  char- 


I 


»  R.  S.  U.  S.  §  8204.  «  R.  S.  U.  S.  §  820Y. 

•R.  8.  U.S.  §g  8213,  8214. 

*  Dollar  SayiDgfl  Bank  v.  United  States,  10  Wall.  227. 
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ter.  Bat  it  authorizes  certain  persons  called  assessors,  to  ascertain 
what  individuals  are  liable  to  the  tax.  The  f  auction  of  the  assessor  is 
judicial ;  he  investigates,  makes  inquiry,  and  then  determines  what 
persons  are  liable  to  tax,  and  the  amount  of  tax  for  which  they  are 
liable.  When  this  amount  is  thus  ascertained,  or  in  other  words, 
when  the  person  is  assessed,  he  owes  to  the  State  a  sum  certain.  Take 
the  subject  of  tax  title ;  where  is  the  man  so  bold  as  to  assert  that  a 
tax  title  would  be  ?alid  without  an  assessment  of  the  tax  on  the  land 
or  its  owner  ?  or  to  assert  that  the  passage  of  a  law  imposing  a  tax  of 
one  per  cent,  on  the  value  of  all  land,  was  a  valid  assessment  by  the 
law  of  a  tax  on  a  particular  piece  of  land,  and  that  an  action  of  debt 
could  be  maintained  for  that  land  tax,  without  an  assessment }  The 
law  imposes  a  tax  on  ships,  or  vessels,  of  a  certain  sum,  iive  or  ten 
dollars,  a  specific  tax  which  is  to  be  paid  by  the  owner.  Is  that  an 
assessment  of  a  tax  on  John  Smith,  who  owned  the  vessel  at  the  time 
the  law  was  passed,  or  on  Walter  Brown,  who  owned  the  property  on 
the  day  the  law  fixed  for  the  assessment  of  the  tax  ?  It  is  true  the 
law  fijced  the  tax,  but  it  did  not  ascertain  who  was  the  owner.  The 
ascertainment  of  that  fact  is  left  to  an  officer,  who  exercises  judicial 
functions,  an  assessor,  and  he  ascertains  and  determines  who  is  to  pay 
the  tax.  This  ascertainment  is  the  assessment.  It  is  just  as  material 
a  matter  in  the  validity  of  the  tax  as  the  levy  of  the  tax  by  the  legis- 
lature, and  is  of  the  very  essence  of  the  tax. 

In  the  State  of  Texas,  where  the  Constitution  provides  that  the 
tax  on  land  shaU  be  a  lien,  to  be  enforced  by  suit,  it  is  held  that  an 
assessment  is  essential.  The  tax  cannot  be  enforced  until  that  is 
done,  nor  can  the  value  of  the  land  be  shown  in  a  suit  for  taxes.  The 
court  say,  "  The  levy  and  assessment  of  a  property  tax  involves  the 
exercise  of  separate  and  distinct  powers  and  duties ;  the  first  is  strictly 
legislative  in  its  character,  tlie  latter  to  a  great  extent  judicial.  The 
levy  is  usually  made  by  a  charge  of  a  definite  amount  per  cent,  upon 
the  value  of  the  property  liable,  and  then  the  amount  to  be  paid  by 
the  citizen  is  ascertained  by  the  assessment  of  the  given  per  cent,  on 
the  property  subject  to  it,  by  the  officer,  at  the  time  and  in  the  manner 
provided  by  law  for  its  assessment."  *  The  doctrine  in  Texas  does 
not  extend  to  a  specific  tax  on  an  occupation,  which  is  required  to  be 
paid  before  commencing  business.  In  such  a  case  suit  may  be  brought 
without  placing  the  name  of  the  party  on  the  tax  roll.      The  party. 


*  Clegg  V.  State,  42  Texas,  605  ;  citing  Showalter  v.  Brown,  85  Mi«.  423;  People  v. 
Hastings,  29  Gal.  449  ;  Mlddleton  v.  Berlin,  18  C>nn.  180.  See  also  Morton  v.  Comptrol- 
ler Gen'l,  4  S.  Car.  430,  for  difltinction  between  leyy  and  assessment^  and  Cooley  on 
Taxation,  258,  259. 
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by  engaging  in  the  business,  in  substance  makes  an  assessment  upon 
liimself.^ 

In  Pennsylvania,  an  act  was  passed  requiring  the  owners  of  ore 
beds  to  pay  one  and  a  half  cents  on  every  ton  of  ore  mined  and  car- 
ried over  the  public  road  in  the  township  of  Saucon,  payments  to  be 
made  every  six  months,  and  in  default  the  amount  unpaid  was  to  be 
collected  as  like  amounts  are  collected  by  law.    This  tax  was  allowed 
to  be  enforced  without  an  assessment.'    Justice  Agnew  dissented  in  a 
very  able  opinion,  in  which  he  demonstrates  the  invalidity  of  such  a 
tax,  claiming  that  such  an  act  does  not  provide  "  due  process  of  law  " 
to  ascertain  the  duty  of  the  citizen.      ^^  The  law  furnishes  the  rate, 
but  it  is  only  the  measure  of  the  tax  when  applied  to  the  subject  of 
taxation.    As  to  each  citizen,  his  tax  is  not  laid  until  the  subject  is 
ascertained  and  the  rate  applied  to  it.      *     *     *     It  is  too  clear  for 
argument,  that  the  tax  of  the  individual  is  the  result  of  the  rate  ap- 
plied to  the  subjects  of  taxation  which  belong  to  him,  and  conse- 
quently, that  he  is  not  taxed  until  the  rate  is  applied  to  his  property 
by  some  legal  mode  of  adjustment.     Then  it  is  equally  clear,  that 
until  his  tax  is  legally  adjusted,  no  duty  of  payment  can  arise,  and 
consequently  no  proceeding  to  collect  the  alleged  tax  is  justifiable, 
until  the  tax  is  so  adjusted  and  laid." 

But  apart  from  any  reasoning  as  to  the  general  principles  govern- 
ing taxation  is  not  the  system  of  assessment  provided  by  the  United 
States  a  bar  to  any  such  suit  for  taxes  i  At  that  time  the  assessor, 
through  his  assistants,  annually  made  inquiries  concerning  all  persons 
in  his  district  liable  to  tax,  and  the  citizen  had  the  privilege  of  ap- 
pealing from  the  assessment  and  having  it  corrected.  If  there  was 
any  error  in  the  list  of  the  assessor,  or  it  was  imperfect  or  incomplete 
in  consequence  of  any  omission,  understatement  or  fraud,  the  assessor 
had  the  privilege  of  entering  the  tax  so  omitted  on  any  monthly  or 
special  list,  and  the  same  powers  were  given  him  to  ascertain  this  tax 
omitted,  as  he  had  in  making  the  original  assessments.  And  there 
was  a  limitation  to  the  period  in  which  this  omitted  tax  might  be  as- 
sessed ;  it  was  to  be  done  in  fifteen  months  after  the  delivery  of  the 
annual  list  to  the  collector.^  The  same  provisions  are  now  in  the 
Revised  Statutes,  and  apply  to  collectors  and  the  commissioner  of  the 
internal  revenue.* 

Was  the  tax  imposed  on  the  Dollar  Savings  Bank,  a  tax  that  had 

1  Texas  Banking  <&  Insuraiice  Co.  v.  State,  42  Texas,  686. 
«  Weber  v.  Reinherd,  78  Penn.  St.  370. 
<  Acts  of  1864,  §§  12,  19  and  20,  and  of  Jnly  18,  1866,  §  9. 
'i  R.  S.  U.  S.  g§  8172  to  8176,  and  8182. 
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been  omitted  from  the  annual  list?  The  tax  was  one  on  the  undis- 
tributed sums  added  to  the  surplus  or  contingent  funds  of  banks. 
The  commissioner  for  1870  and  1871  was  of  opinion  that  the  act  did 
not  apply  to  banks  without  stockholders  or  capital  stock.  The  com- 
missioner in  1872,  decided  that  such  banks  were  liable  to  the  tax. 
Was  not  this  tax,  which  was  not  assessed  for  the  years  1870  and  1871, 
an  omitted  tax  ?  If  the  commissioner  had  been  of  opinion  that  it  was 
liable,  and  had  instructed  his  assessors  that  this  particular  bank  had 
not  been  assessed,  would  any  one  have  doubted  that  it  would  have 
been  properly  assessed  as  omitted  on  any  monthly  or  special  list  ? 
Was  not  the  law  intended  for  jost  such  a  case  ?  When  the  omission 
proceeds  from  the  opinion  of  the  ofScer  making  the  assessment,  in- 
stead of  the  tax-payer,  the  principle  is  not  altered.  Congress  has  said 
that  all  omissions  may  be  corrected,  and  has  pointed  out  the  mode, 
and  limited  the  period  within  which  it  may  be  done.  It  might  have 
made  it  fifteen  years  instead  of  fifteen  months,  but  it  did  not.  Omit- 
ted State  taxes  are  provided  for  by  statute,  generally  by  requiring  the 
assessor  in  a  subsequent  year  to  place  the  omitted  taxes  on  tbe  roll, 
but  there  is  not  the  slightest  hint  in  any  of  the  cases,  that  the  omitted 
taxes  could  be  recovered  by  suit  without  assessment.^  Upon  what 
principle  the  assessment  is  dispensed  with  we  are  not  informed  by  the 
court,  except  the  statement  that  the  assessment  may  be  made  by  desig- 
nated oflScers,  or  by  the  law  itself.  It  is  possible  to  conceive  of  a  law  im- 
posing a  tax  in  such  a  way  that  no  assessment  is  needed,  as  in  the  case 
of  a  tax  to  be  paid  before  engaging  in  an  occupation.  But  the  ques- 
tion here  is  not  what  the  law  might  do,  but  what  it  has  done.  Con- 
gress has  in  great  detail  pointed  out  the  mode  of  assessing  this  tax  on 
banks,  provided  a  mode  of  correcting  errors,  and  limited  the  period 
in  which  it  may  be  done.  It  has  pointed  out  but  one  mode  of  assess- 
ment, and  has  adopted  two  modes  of  collecting  the  tax,  after  it  is 
assessed,  one  by  distraint  and  the  other  by  suit.  As  to  the  collection 
of  the  tax  either  mode  may  be  adopted,  but  as  to  the  assessment  there 
is  but  one  mode,  and  unless  that  mode  is  adopted  there  is  no  tax  due.^ 
Justices  Bradley  and  Field  dissented  from  the  opinion  of  the  court  in 
the  Dollar  Savings  Bank  v.  United  States,  on  the  ground  that  no  tax 
was  due  until  the  assessment  was  made. 

§  167a.  Special  Tauces. — The  special  tax  is  similar  to  the  license 
tax  of  the  States.     It  is  imposed  on  aU  persons  who  pursue  the  occu- 


*  Ante,  §  93,  and  cases  cited. 

*  United  States  v.  Hazzard,  14  Alb.  L.  Joar.  264 ;  United  States  v.  Halloran,  14  Alb. 
L.  Jonr.  279;  s.  o.  22  Int.  Rev.  Rec.  309,  321.  These  cases  follow  the  raliug  of  Dollar 
Saviogs  Bank  v.  United  Slates,  19  Wall  227. 


>  R.  S.  U.  S.  §§  8282  to  8287  and  8244. 

>  R.  S.  U.  8.  §g  8237,  8288,  8239,  8240.  »  R.  S.  U.  S.  §  8241. 

*  R.  S.  U.  S.  g  3248;  The  License  T^x  Cases,  6  Wall.  462;  McGuire  v.  Common- 
wealth, 3  Wall.  387  ;  Pervear  v.  Commonwealth,  6  Wnll.  476. 

*  Commonwealth  v.  Casey,  12  Allen,  214;  Commonwealth  v.  Holbrook,  10  Allen,  200; 
State  v.  Delano,  54  Me.  601 ;  18  U.  S.  SUt.  p.  811,  g  18. 
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patioDB  of  brewers,  manufacturers  of  stills,  rectifiers,  wholesale  and  I 

retail  dealers  in  spirituous  and  malt  liquors,  dealers  in  leaf  tobacco,  | 

wholesale  and  retail  dealers  and  manufacturers  and  peddlers  of  to-  ! 

bacco  and  manufacturers  of  cigars.  A  person  wishing  to  engage  in 
either  of  these  occupations  is  required  to  register  with  the  collector 
of  his  district  his  name,  place  of  residence,  trade  or  business,  and  the 
place  where  the  business  is  to  be  transacted.  If  there  be  a  firm,  the 
names  of  all  its  members  are  to  be  given.  If  more  than  one  occupar 
tion  is  followed,  whether  at  the  same  or  difiEerent  places,  a  tax  is  to  be 
paid  for  each  occupation  or  place  of  business.^  The  tax  is  to  be  paid 
on  the  first  day  of  May  each  year,  or  at  the  time  of  commencing  busi- 
ness, if  after  that  time;  it-  is  paid  in  stamps,  not  in  money.  The 
stamps  are  procured  from  the  collector.  These  stamps,  denoting  the 
payment  of  the  tax,  are  required  to  be  posted  in  some  conspicuous 
place  in  the  establishment  or  place  of  business^  and  the  collector  is  re- 
quired to  keep  in  his  oflSce,  in  a  conspicuous  place,  for  public  inspec- 
tion, an  alphabetical  list  of  persons  who  have  paid  the  special  tax.^ 
The  tax  is  for  a  year,  and  in  case  of  the  death  of  the  party,  his  repre- 
sentatives may  continue  the  business  without  the  payment  of  any  ad- 
ditional tax,  and  so  in  case  of  removal  of  the  place  of  business.' 

The  payment  of  this  tax  confers  on  the  person  paying  it  no  privi- 
lege in  conflict  with  the  laws  of  the  State  where  the  business  is  carried 
on.  It  interferes  in  no  way  whatever  witli  the  police  regulations  of 
the  State,  as  to  the  manner  of  conducting  the  business,  or  the  place  in 
which  it  is  conducted,  nor  with  any  tax  imposed  on  the  same  occupa- 
tion by  the  State.  It  is  simply  and  purely  a  tax.*  Where  persons 
were  indicted  for  selling  liquor,  which  was  prohibited  by  the  laws  of 
the  State,  the  license  tax  paid  to  the  United  States  for  the  business  of 
a  liquor  dealer  afforded  no  protection  to  them.  The  object  of  the  law 
is  not  to  regulate  occupations  in  the  States,  but  merely  to  impose  a 
tax  on  such  occupations  when  they  were  authorized  by  the  State.' 

A  penalty  is  imposed  on  persons  engaging  in  these  occupations 
without  payment  of  the  tax.  It  was  claimed  that  the  failure  of  the 
assessor  to  register  the  application  for  a  license,  or  the  refusal  to  grant 
the  license,  where  a  license  was  required,  was  a  good  defense  to  a 
prosecution  for  the  penalty.     The  courts,  however,  have  held  that  the 
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neglect  of  the  officers  of  the  internal  revenue  to  perform  a  duty  re- 
quired by  law  does  not  relieve  another  person  who  has  violated  it 
from  the  consequences  of  his  act.^  The  default,  however,  is  said  not 
to  occur  until  ten  days  after  the  roll  goes  into  the  hands  of  the  col- 
lector.^ A  peddler  carried  on  business  for  a  year,  and  in  April  ap- 
plied to  be  assessed  for  another  year.  Between  the  first  and  the  sev- 
enth of  May  he  sold  out.  The  habit  of  the  collector  had  been  to 
make  out  the  bills  and  give  the  parties  until  the  twentieth  of  May  to 
pay.  The  defendant  having  refused  to  pay  was  indicted.  It  was  held 
that  if  the  defendant  intended  to  pay  while  engaged  in  business,  then 
the  indulgence  given  by  the  officers  is  not  to  subject  him  to  the  pen- 
alty for  the  mere  failure  to  pay  the  tax  from  the  first  to  the  seventh 
of  May.*  Under  the  present  system,  when  the  tax  is  to  be  paid,  and 
the  evidence  of  its  payment  is  required  to  be  posted  in  the  place  of 
business,  before  commencing  business,  such  questions  could  not  arise ; 
if  the  collector  should  refuse  to  sell  the  stamps  required,  he  could  be 
compelled  to  make  the  sale  by  application  to  the  commissioner  or  by 
mandamus. 

JExeniption. — Persons  who  sell  wines  of  their  own  growth  at  the 
place  where  made,  or  apothecaries  as  to  wines  or  spirituous  liquors 
which  are  used  exclusively  in  the  preparation  of  medicines,  are  not 
subject  to  the  special  tax  of  liquor  dealers.^ 

Distilled  Spirits, — The  manufacturer,  his  materials  and  all  his 
machinery  and  apparatus  used  in  the  distillation  of  spirits,  is  under 
the  complete  surveillance  of  the  government.  The  system  is  elabo- 
ate  and  complicated,  but  it  is  well  adapted  to  the  object  in  view, 
which  is  to  ascertain  the  quantity  manufactured  and  to  compel  the 
payment  of  the  tax  imposed  by  law  on  its  manufacturers.  The  tax 
is  not  assessed  in  the  usual  mode,  nor  is  it  collected  by  placing  the  list 
in  the  hands  of  a  collector  after  the  assessment  of  the  tax.  The  officers 
of  the  revenue  determine  the  quantity  produced,  and  the  manufacturer 
is  required  to  place  stamps  on  the  vessels  containing  the  spirits  at  a  fixed 
rate  per  gallon.  The  stamps  are  purchased  of  the  collector,  so  that 
instead  of  the  collector  being  required  to  hunt  up  the  tax-payer,  he  is 
compelled  to  seek  the  officer  and  pay  his  tax.  The  system  now  in 
use  takes  cognizance  of  the  grain  or  other  material  when  it  is  first 
purchased,  follows  it  through  the  process  of  manufacture,  places  in- 
delible marks  on  the  vessels  in  which  it  is  contained,  which  marks  and 


»  United  States  r.  Devlin,  6  Blatch.  C.  C.  11. 

*  United  States  v.  Shea,  6  Blatch.  C.  C.  646. 

■  United  States  v.  Pressy,  1  Lowell,  819.  *R.   S.  U.  S.  §  3240. 
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numbers  are  separate  and  distinct  for  each  vessel,  and  watches  it  un- 
til it  reaches  the  consumer. 

Distilled  spirits  are  defined  by  statute  as  being  the  substance 
known  as  ethyl,  alcohol,  hydrated  oxide  of  ethyl,  or  spirit  of  wine, 
commonly  produced  by  the  fermentation  of  grain,  starch,  molasses  or 
sugar,  including  all  dilutions  and  mixtures  of  this  substance.*  The 
tax  attaches  to  this  substance  as  soon  as  it  is  in  existence,  and  no  mash, 
wort,  or  wash  fit  for  distillation  is  allowed  to  be  distilled  in  any  other 
place  than  an  authorized  government  distillery. 

Where  the  wash  used  was  one  barrel  of  molasses  to  twenty  barrels 
of  water,  to  which  was  added  sour  beer  to  increase  the  fermentation,  in 
order  to  manufacture  vinegar,  although  the  per  cent,  of  alcohol  was 
very  small,  not  being  more  than  four  or  five  per  cent,  of  the  volume 
of  the  wash,  it  was  within  the  statute.  So  soon  as  alcohol  is  pro- 
duced it  is  subject  to  tax,  and  althongh  the  wash  or  wort  used,  may 
not  be  such  that  it  could  be  profitable  to  distil  it,  to  make  alcohol  for 
sale,  yet  if  alcohol  is  involved  in  the  process  it  is  within  the  statute. 
The  fermentation  of  any  saccharine  matter  evolves  alcohol;  distil- 
lation is  only  the  mechanical  process  of  separating  the  spirits  from 
the  other  substances  contained  in  the  wash.* 

The  distiller  is  also  defined  by  statute.  He  is  the  person  who 
produces  distilled  spirits,  or  who  brews  or  makes  the  mash,  wort  or 
wash  fit  for  distillation,  or  who  by  any  process  of  evaporation  sepa- 
rates alcohol  from  any  fermented  substances.*  A  person  who  does 
not  separate  the  alcohol,  but  has  in  his  possession  or  use  a  still,  and 
who  also  keeps  a  mash,  wort  or  wash,  is  a  distiller.  The  mash  or 
wort  is  the  grain,  in  a  fermented  state.  It  is  prepared,  by  heating, 
mashing  and  soaking  it  in  water,  and  then  adding  some  ferment  as 
yeast,  or  sour  beer.  If  the  substance  added  is  sweet,  it  is  called  sweet 
mash,  if  it  be  sour,  it  is  called  sour  mash.  A  person  who  is  not  act- 
ually conducting  the  distillery  may  be  a  distiller.  If  he  has  a  mill 
near  by  which  is  benefited  by  the  tolls,  and  in  addition  he  has  an  in- 
terest in  the  land  on  which  it  is  situated,  so  as  to  have  control  of 
it,  and  knows  that  the  law  is  violated  in  the  management  of  it,  he  is 
a  distiller.* 

Before  the  distiller  can  commence  operations,  there  are  numerous 
conditions  with  which  he  must  comply. 

1,  The  first  step  is  to  register  his  still  with  the  collector  of  the 


1  R.  S.  U.  S.   g§  8247,  8282. 

>  United  States  v.   Frussiog,  12  Id!   Rev.  Rec.   84 ;  Bavidge  ^  Eimball,  Int  Rev 
Laws,  p.  346. 

>  R.  B.  U.  S.  §  3242.  *  United  States  v.  Howard,  11  Int  Rev.  Rec.  119. 
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district,  by  filing  duplicate  statements,  showing  where  the  still  or  appa- 
ratus is  set  up,  the  kind  of  still,  its  cnbic  contents,  the  owner  thereof, 
his  place  of  residence,  and  the  purpose  for  which  it  has  been,  or  is  in- 
tended to  be  used.  One  of  these  statements  is  preserved  by  the 
collector,  and  the  oth^  is  forwarded  to  the  commissioner.^ 

2.  The  next  step  is  to  give  a  notice  in  writing  to  the  collector. 
This  notice  is  to  contain  :  (a)  the  name  and  residence  of  the  distiller, 
if  a  firm  the  name  of  each  member ;  (i)  the  precise  place  where  the 
business  is  carried  on,  if  in  a  city  to  be  indicated  by  the  name  of  the 
street  and  the  number  of  the  building ;  {o)  the  kind  of  stills,  cubic 
contents  thereof,  number  and  kind  of  boilers,  number  of  mash  and 
fermenting  tubs  and  their  cubic  contents,  number  of  receiving  cisterns 
and  their  cubic  contents,  the  number  of  hours  in  which  the  distillery 
will  ferment  each  tub  of  mash ;  (d)  the  estimated  capacity  of  the  still 
in  twenty-four  hours ;  {e)  a  particular  description  of  the  lot  or  tract  of 
land  on  which  the  distillery  is  situated,  the  buildings  thereon,  their 
size,  material  and  construction,  and  that  it  is  not  within  six  hundred 
feet  in  a  direct  line  from  a  rectifier.^ 

If  any  change  takes  place  in  the  location,  form,  capacity,  owner- 
ship, agency,  superintendence,  or  in  the  persons  interested  in  the  dis- 
tillery, or  in  the  time  of  fermenting  the  mash  or  beer,  the  collector 
must  be  notified  in  twenty-four  hours.' 

3.  Bond. — At  the  time  of  filing  the  notice,  and  before  commenc- 
ing business,  the  distiller  is  to  execute  a  bond  with  two  sureties,  to  be 
approved  by  the  collector,  in  a  penal  sum  of  double  the  amount  of 
tax  on  the  quantity  of  spirits  the  distillery  is  capable  of  producing  in 
fifteen  days.  If  the  business  continues,  on  the  first  of  May  of  eadh 
succeeding  year,  a  hew  bond  is  to  be  executed.  The  form  of  this 
bond  is  prescribed  by  the  commissioner.  It  is  conditioned :  {a)  to 
comply  with  all  the  provisions  of  law  relating  to  the  duties  and  busi- 
ness of  distillers ;  (h)  to  pay  all  penalties  incurred  or  fines  imposed, 
for  violation  of  the  provisions  of  the  law ;  {g)  that  he  will  not  suffer 
the  lot  or  tract  of  land  on  which  the  distillery  stands,  or  any  part 
thereof,  or  any  of  the  distillery  apparatus  to  be  incumbered  by  mort- 
gage, judgment  or  other  lien  during  the  period  the  business  is  carried 
on.  The  collector  may  refuse  to  approve  the  bond,  not  only  on  ac- 
count of  the  sureties,  but  also  if  he  thinks  the  situation  is  such  as  to 
enable  the  distiller  to  defraud  the  United  States.  The  distiller  may 
appeal  from  the  decision  in  the  latter  case  to  the  commissioner, 
whose  decision  is  final.     A  new  bond  may  be  required  in  case  of 

1  R.  S.  U.  S.  §  8258.  Stills  of  the  capacity  of  five  fcalloDS  or  less  most  be  registered, 
bat  not  taxed  unless  used  for  distillation  of  spirits.     22  Int.  Rey.  Rec.  397. 

«  R.  S.  U.  S.  §  8269.  '  R.  B.  U.  S.  §  8259, 


622  THE  LAW  OF  TAXATION.  [CH.   XXV. 

the  death,  removal  or  insolvency  of  the  sureties,  or  in  the  discre- 
tion of  the  collector  or  commissioner,  in  any  other  contingency  that 
may  arise.^ 

The  form  of  the  bond  is  to  be  prescribed  by  the  commissioner, 
but  it  is  not  essential  to  its  validity  that  it  should  be  in  that  form.  If 
a  bond  be  taken  with  condition  to  truly  and  faithfully  comply  with 
the  provisions  of  the  act,  it  is  good  as  a  common-law  bond,  and  if  the 
breaches  assigned  are  of  the  provisions  of  the  law,  the  obligors  are 
liable.*  The  fact  that  the  distiller  is  compelled  to  execute  this  bond 
before  commencing  business,  does  not  afEect  its  character  as  a  volun- 
tary bond ;  it  is  not  made  under  compulsion ;  it  is  of  his  own  will 
that  he  enters  into  the  business.  By  the  act  of  March  29th,  1869, 
proprietors  of  distillery  warehouses  were  required  to  reimburse  to  the 
United  States,  the  expense  and  salary  of  storekeepers.  The  payment 
of  the  sums  expended  by  the  United  States  is  one  of  the  duties  em- 
braced in  the  condition  of  the  bond,  where  it  is  executed  after  the 
passage  of  the  act,  and  the  moneys  were  expended  after  the  act,*  but 
where  the  moneys  were  expended  before  the  passage  of  the  act,  the 
obligors  are  not  liable.  The  bond  may  cover  not  only  duties  imposed 
by  existing  laws,  but  duties  belonging  to  and  naturally  connected 
with  the  business,  imposed  by  subsequent  laws.  It  does  not,  how- 
ever, extend  to  new  duties  disconnected  from  and  foreign  to  the 
business,  such  as  reimbursing  the  government  for  paying  its  own 
oflScers.*  • 

The  place  where  the  distillery  is  carried  on  is  a  material  matter. 
It  is  fixed  in  the  notice,  and  the  bond  is  for  a  business  carried  on  at 
that  place.  If  it  be  carried  on  at  another  place  the  sureties  are  not 
liable.  The  place  designated  may  not  be  within  six  hundred  feet  of 
a  rectifying  establishment.  The  lot  or  tract  of  land  must  be  free 
from  liens,  and  the  surety  is  entitled  to  be  substituted  to  the  lien 
which  the  United  States  has  on  the  premises  for  the  tax,  so  that  the 
place  may  have  been  a  controlling  element  in  the  influences  that  in- 
duced the  sureties  to  execute  the  bond.  They  might  not  have  been 
willing  to  become  surety  for  the  distiller  at  another  place.'  In  the 
case  cited,  the  notice  was  to  conduct  a  distillery  "  at  the  corner  of 
Hudson  street  and  East  a/venuey  situate  in  the  town  of  CantonP  It 
was  actually  conducted  at  the  comer  of  Hudson  and  Third  streets,  in 


>  R.  f^  U.  S.  §  3260.  »  United  States  v.  Ilodsen,  10  Wall.  395. 

<  United  SUtes  v.  Powell,  14  Wall.  493. 

*  United  States  v.  Singer,  15  Wall.  11. 

»  United  States  v.  Boecker  H  al.  21  Wall  662. 
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the  Bame  town,  about  foar  squares  distant  from  the  place  first  named. 
The  sureties  were  held  to  be  discharged  by  the  failure  to  conduct  the 
business  at  the  place  named  in  the  notice. 

A  bond  executed  by  a  married  woman  is  valid,  if  by  the  local  laws 
of  the  State  in  which  the  distillery  is,  slie  has  capacity  to  make  con- 
tracts separate  and  apart  from  her  husband.^  The  court,  in  the  case 
cited,  inclined  to  the  view  that  the  acts  of  Congress  themselves  would 
give  her  the  capacity  to*  execute  such  bond,  if  she  engaged  in  the  oc- 
cupation of  a  distiller,  although  slie  did  not  have  the  right  to 
make  contracts  separate  from  her  husband,  by  the  local  laws  of  the 
State. 

Before  the  collector  approves  this  bond,  he  must  be  satisfied  that 
the  distiller  is  the  owner  in  fee  of  the  lot  or  tract  of  land  on  which 
the  distillery  is  situated,  and  that  it  is  unincumbered  by  mortgage, 
judgment  or  other  lien,  unless  he  file  the  written  consent  of  the  owner 
or  Henholder,  that  the  premises  may  be  used  for  a  distillery  subject  to 
the  provisions  of  law,  and  stipulating  that  the  United  States  shall 
have  priority  for  taxes  and  penalties,  and  that  should  the  premises,  or 
any  part  thereof,  be  forfeited,  that  the  title  shall  vest  in  the  United 
States  free  of  the  lien.*  This  provision  is  for  the  benefit  of  the  gov- 
ernment, and  the  sureties  cannot  be  discharged  from  their  obligation 
in  the  bond  by  showing  that  the  premises  were  incumbered  when  the 
distiller  commenced  business.^ 

Tlie  Lot^  or  Tract  of  Land,  is  that  used  in  connection  with  the 
distillery  to  faisilitate  the  carrying  on  of  the  business  and  conducive 
to  that  end.  Where  the  distillery  stood  in  a  tract  of  one  hundred  and 
thirty  acres,  it  contained  a  vineyard  of  grapes,  a  pasture  lot,  a  barley 
field  and  mountainous  and  wooded  land  uncultivated.  In  the  survey 
a  tract  of  a  few  acres  was  marked  off  adjacent  to  the  distillery,  on 
which  stood  the  buildings,  the  wine  sheds  and  tanks.  This  tract  on 
the  west  was  separated  from  the  barley  field  by  a  road ;  on  the  north 
it  was  bounded  by  a  road  near  a  brook,  separating  it  from  the  barley 
field ;  on  the  east  it  was  separated  from  the  pasture  field  by  a  fence ; 
and  on  the  south  it  was  bounded  by  the  exterior  boundaries  of  the 
farm.  This  lot,  thus  marked  off  on  the  survey,  and  distinct  from  the 
farm,  was  the  lot  or  tract  of  land,  in  the  sense  of  the  statute,  which 
must  be  unincumbered,  and  is  subject  to  forfeiture.* 


*  United  States  v,  Garlingbonse,  11  Int.  Rev.  Rec.  189;   Davidge  A  Kimball,  Int. 
Rey.  Laws,  p.  858. 

»  R.  a  U.  a  §  8262. 

3  Osborne  v.  United  States,  19  Wall.  227. 

^  United  States  «*.  Spreckens,  7  Sawyer,  84. 
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4.  Plan  of  Distillery. — The  distiller  must  make  out,  under  the 
direction  of  the  collector,  an  accurate  plan  and  description  of  the  dis- 
tillery and  the  distilling  apparatus.  It  is  to  show  distinctly,  {a)  the 
location  of  every  still,  boiler,  doubler,  worm-tub  and  receiving  cistern  ; 
{h)  the  course  and  construction  of  all  fixed  pipes  used,  or  to  be  used, 
in  the  distillery,  and  of  every  branch  and  every  cock  or  joint  thereof, 
and  every  valve ;  (c)  every  place,  vessel,  tub,  or  utensil,  from  and  to 
which  the  fixed  pipe  leads,  or  with  which  it  communicates ;  {d)  the 
number  and  location,  and  cubic  contents,  of  every  still,  mash-tub  and 
fermenting  tub ;  {e)  the  cubic  contents  of  every  cistern  ;  {/)  and  the 
color  of  each  fixed  pipe.  The  accuracy  of  ^he  plan  and  description  is 
to  be  verified  by  the  collector,  the  draughtsman  and  distiller ;  how, 
the  statute  does  not  direct,  but  it  should  be  by  an  actual  inspection  of 
the  premises,  and  their  approval  of  its  correctness  should  be  in  writ- 
ing. After  filing  the  plan,  no  alteration  is  to  be  made  without  the 
consent  of  the  collector,  and  the  alteration,  when  made,  must  be  indi- 
cated on  the  plan,  or  by  a  supplemental  plan,  with  a  reference  thereto 
in  the  original.  The  plan  must  be  in  triplicate ;  one  copy  is  to  be 
kept  in  some  conspicuous  place  in  the  distillery,  one  is  kept  by  the 
collector,  and  the  other  is  transmitted  to  the  commissioner.^ 

5.  The  Survey. — This  is  made  by  the  collector  and  an  assistant 
designated  by  the  commissioner.  Its  object  is  to  estimate  and  deter- 
mine the  spirit-producing  Capacity  of  the  distillery  for  a  day  of 
twenty-four  hours.  This  estimate  is  made  upon  the  basis  that  forty- 
five  gallons  of  mash,  or  beer,  brewed  or  fermented  from  grain,  repre- 
sents not  less  than  one  bushel  of  grain,  and  that  seven  gallons  repre- 
sents not  less  than  one  gallon  of  molasses,  unless  it  be  a  soui^mash 
distillery,  when  the  estimate  is  made  on  the  basis  that  sixty  gallons  of 
beer,  brewed  or  fermented  from  grain,  represents  one  bushel  of  grain. 

A  written  report  of  the  survey  is  made  in  triplicate,  one  copy  for 
the  distiller,  one  for  the  collector  and  one  is  transmitted  to  the  com- 
missioner. If  the  commissioner  thinks  the  survey  incorrect,  or  that  it 
needs  revision,  he  may  direct  the  collector  to  make  a  new  survey, 
which  is  to  be  made  in  the  same  manner  as  the  first,  and  the  report  is 
to  be  disposed  of  in  the  same  way.  This  survey,  the  first,  or  any 
subsequent  one,  takes  effect  from  the  time  of  its  delivery  to  the  dis- 
tiller.2 

Conditions  Precedent — The  foregoing  five  steps  are  all  to  be 
taken,  and  all  their  requirements  are  to  be  fully  complied  with  before 


>  R.  S.  TJ.  S.  §  8268. 

*  a  S.  (J.  S.  §  8264;  Peabody  v,  SUrk,  16  Wall.  240. 


§  168.]  DTTEENAL  REVENUE.  625 

the  collector  approves  the  bond  of  the  distiller — the  still  is  to  be 
registered,  the  notice  of  intention  to  commence  distilling  filed,  the 
execution  of  the  bond,  the  plan  of  the  distillery,  and  the  survey — 
when  all  these  steps  have  been  taken,  and  the  collector  is  satisfied  as 
to  the  title  of  the  premises,  and  any  regulations  which  the  commis- 
sioner may  make  on  the  subject  are  complied  with,  then  the  bond  is 
to  be  approved,  and  not  until  that  time  can  any  person  lawfully  en- 
gage in  the  distillation  of  spirits.  These  are  the  conditions  which 
precede  the  right  to  engage  in  this  occupation.^ 

§  168.  Distillery^  hmo  Conducted — Books  "kept — Returns  made — 
De/icien43y  Assessment — On  the  third  day  after  the  approval  of  the 
bond,  at  12  m.,  the  distiller  is  deemed  to  have  commenced  operations 
and  to  be  continuously  engaged  therein  until  notice  of  suspension  is 
given  to  the  collector.* 

Eeceiving  Cisterns. — They  are  to  be  in  a  room  or  building  provided 
for  that  purpose  and  no  other  ;  they  are  to  be  constructed  in  the  man- 
ner prescribed  by  the  commissioner,  and  of  sufficient  capacity  to  hold 
all  the  spirits  distilled  during  a  day  of  twenty-four  hours,  and  into 
them  all  the  spirits  produced  must  be  conveyed.  They  are  to  be  con- 
nected with  the  outlet  of  the  worm  or  condenser  by  suitable  pipes 
or  other  apparatus,  so  constructed  as  to  be  exposed  to  view,  and  so 
connected  as  to  prevent  the  abstraction  of  spirits  while  passing  from 
the  outlet  of  the  worm  or  condenser  back  to  the  still  or  doubler,  or 
forward  to  the  receiving  cistern.  The  cisterns  are  to  have  a  space  be- 
tween the  top  and  the  roof  of  the  building  of  at  least  three  feet,  and 
a  space  between  the  bottom  and  the  floor  of  at  least  eighteen  inches, 
and  be  so  situated  that  an  officer  can  pass  around  them.  The  cisterns 
and  the  room  in  which  they  are  situated,  are  under  the  lock  and  seal 
of  an  internal  revenue  ganger  designated  for  that  duty.  The  keys 
are  kept  by  the  collector,  or  such  ganger  as  he  may  designate. 
On  the  third  day  after  spirits  are  conveyed  into  the  cisterns,  they  are 
drawn  off  in  casks  under  the  supervision  of  the  ganger,  in  the  presence 
of  the  storekeeper,  and  removed  directly  to  the  distillery  ware- 
house,' 

DistiUery  Wareliouse. — This  is  a  house  on  the  distillery  premises 
provided  by  the  distiller  at  his  own  expense.  It  is  to  be  used  only  for 
the  storage  of  distilled  spirits  of  his  own  manufacture  on  which  the 
tax  has  not  been  paid.  No  dwelling-house  can  be  used  for  such  ware- 
house.    There  is  to  be  no  door,  window  or  other  opening  in  the  walls 


>  R.  S.  U.  S.  §§  8261,  8280.  «  R.  S.  U.  8.  §  8810. 

'  R.  S.  U.  S.  §  8261. 
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of  the  warehouse,  leading  into  the  distillery,  or  into  any  other  room 
or  building.  It  is  to  be  approved  by  the  commissioner  upon  the  report 
of  the  collector,  and  when  so  approved  it  becomes  a  bonded  ware- 
house of  the  United  States,^  under  the  direction  and  control  of  the 
collector  and  in  charge  of  such  storekeeper  as  may  be  assigned  by  the 
commissioner.' 

The  storekeeper,  uuder  the  direction  and  control  of  the  collector^ 
has  charge  of  the  distillery  and  the  warehouse.  The  latter  is  in  the 
joint  custody  of  the  storekeeper  and  the  proprietor,  to  be  kept  securely 
locked.  It  is  not  to  be  opened  except  in  the  presence  of  the  store- 
keeper, or  a  person  designated  by  him.  No  articles  are  to  be  received 
in  or  removed  from  the  warehouse  except  on  an  order  or  permit,^ 
addressed  to  the  storekeeper  and  signed  by  the  collector  having  charge 
of  it. 

The  distillery  is  to  be  accessible ;  no  fence  or  Vail  of  a  height 
greater  than  five  feet  is  allowed  around  it.  The  collector  is  to  be 
furnished  with  as  many  keys  to  the  gates  and  doors  of  the  distillery 
as  he  may  require  for  any  revenue  officer,  and  it  is  always  to  be  ac- 
cessible to  a  revenue  oflicer,  or  other  person  having  such  key.  The 
revenue  officers  are  authorized  to  enter  into  any  distillery  or  any  of 
the  buildings  connected  therewith,  and  make  examinations  of  the 
apparatus,  materials  or  products  of  manufacture,  at  any  time  in  the 
day  or  night.'  On  the  outside  of  the  place  of  business,  the  distiller 
is  required  to  have  a  sign,  in  letters  not  less  than  three  inches  in 
length,  with  the  name  of  the  distiller,  and  the  words  "  registered 
distillery."  * 

Drawing  off  the  Spirits  from  the  Cisterns, — ^Every  third  day 
the  spirits  are  drawn  ofiE  from  the  cistern  into  casks  of  not  less  than 
twenty  gallons.  The  ganger  at  that  time,  cuts  into  the  cask  the  num- 
ber of  wine  and  the  number  of  proof  gallons  in  each  cask,  which  is 
then  immediately  removed  into  the  distillery  warehouse.  The  ganger 
then,  in  the  presence  of  the  storekeeper,  places  upon  the  head  of  the 
casks  a  distillery  warehouse  stamp.  This  stamp  is  engraved  in  a  form 
prescribed  by  the  commissioner,  and  is  signed  by  the  collector,  store- 
keeper and  ganger,  and  has  written  on  it  the  number  of  proof  gallons 
in  the  cask,  the  name  of  the  distiller,  the  date  of  its  reception  into 
the  warehouse,  and  the  serial  number  of  the  cask.  The  serial  num- 
bers commence  with  the  first  cask  deposited  in  that  particular  ware- 
house, after  July  20th,  1868,  and  progress  in  a  regular  sequence,  no 


'  United  States  v.  Powell,  14  Wall.  498.  «  R.  S.  U.  S.  §§  8271,  8288. 

•  R.  S.  U.  S.  §§  8278,  8274,  8276,  8276.  *  R.  S.  U.  8.  §  8279. 
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two  casks  having  the  same  number.^  These  stamps  are  allowed  to  be 
kept  by  the  ganger  alone ;  they  are  not  to  be  sold  to  dealers  in  dis- 
tilled spirits,  or  other  persons.* 

A  distinction  is  here  made  between  the  wine  or  gauge  gallon,  and 
the  proof  gallon  ;  the  ganger  cuts  both  of  them  on  the  barrel,  bat  on 
the  warehouse  stamp  he  only  writes  the  number  of  proof  gallons. 
The  proof  gallon  is  defined  to  be  a  gauge  gallon  of  alcoholic  liquor 
which  contains  one  half  its  volume  of  alcohol  of  a  specific  gravity  of 
seven  thousand,  nine  hundred  and  thirty-nine  ten  thousandths  (.7939),, 
at  sixty  degrees  of  Fahrenheit.     The  commissioner  is  authorized  to 
make  suitable  regulations  to  ascertain  the  specific  gravity  of  any  spir- 
its subject  to  tax,  or  of  any  mash,  wort,  or  beer  used  in  its  manufac- 
ture.'   In  all  sales  of  spirits  it  is  provided  that  a  gallon  shall  be  held 
to  be  a  gallon  of  proof  spirits.^    The  construction  given  to  this  stat- 
ute is  that  if  no  degree  of  proof  is  contracted  for,  a  mere  contract 
for  a  certain  number  of  gallons  of  whiskey  or  other  liquor  is  fulfilled 
by  the  delivery  of  that  number  of  wine  or  gauge  gallons,  without 
reference  to  its  proof,  that  in  all  contracts  the  wine  gallon  is  to  be^ 
taken  as  the  proof  gallon,  unless  the  parties  contract  for  a  particular 
degree  of  proof.* 

Entry  for  Deposit. — The  next  step  in  securing  the  payment  of 
the  tax  on  spirits,  is  that  which  requires  the  distiller  on  the  first  day 
of  each  month,  or  in  five  days  thereafter,  to  make  an  entry  with  the 
collector,  showing  all  the  spirits  that  have  been  withdrawn  from  the 
cisterns  and  removed  to  the  distillery  warehouse  in  the  previous 
month ;  it  is  called  the  entry  for  deposit.  The  form  of  the  entry  is 
prescribed,  and  it  is  to  show  the  whole  number  of  casks,  the  marks 
and  serial  numbers  on  each  cask,  the  number  of  wine  and  the  number 
of  proof  gallons,  and  the  amount  of  tax  on  the  spirits.  This  entry  is 
to  be  verified  by  affidavit.  When  the  entry  is  made  the  distiller  is 
to  give  bond  with  sureties  satisfactory  to  the  collector,  in  a  penalty 
not  less  than  double  the  amount  of  the  tax  on  the  spirits,  conditioned 
to  pay  or  cause  to  be  paid  the  tax  on  the  spirits  as  specified  in  the 
entry,  before  removal  from  the  warehouse,  and  within  one  year  from 
the  date  of  the  bond.  The  entry  is  in  triplicate,  one  for  the  collector, 
one  for  the  storekeeper,  and  one  for  the  commissioner.' 


1  R.  S.  TJ.  8.  g  8287. 

>  R.  S.  U.  S.  g  8314;  21  Int.  Rev.  Rec  50,  rnling  of  commissioner. 

•  R.  S.  U.  8.  g  8249.  *  R.  8.  U.  S.  §  260. 

•  United  States  v.  Wangerio ;  11  Int.  Re?.  Rec.  181. 

•  R.  8.  U.  8.  §  8298. 
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Entry  for  Wifhd/rawal. — The  BpiritB  may  be  withdrawn  from 
the  warehouse  on  the  payment  of  the  tax.  For  this  purpose  the  dis- 
tiller makes  an  entry  with  the  collector  in  duplicate,  one  of  which  is 
retained  by  the  collector  and  the  other  transmitted  to  the  conimis- 
rioner.  It  contains  the  number  of  casks  it  is  desired  to  remove,  and 
tlie  same  details  in  the  description  of  the  cask  as  in  the  entry  for  de- 
posit, and  when  the  tax  is  paid  by  the  purchase  from  the  collector  of 
stamps  for  each  cask,  he  issues  an  order  to  the  storekeeper  in  charge 
of  the  warehouse,  for  the  delivery  of  the  particular  casks  specified  in 
the  entry .^ 

Before  the  cask  leaves  the  warehouse,  the  ganger,  in  the  presence 
of  the  storekeeper,  places  on  the  head  of  each  cask  the  tax-paid  stamp 
BO  as  not  to  cover  any  brand  or  mark  previously  made.      This  tax- 
paid  stamp  is  in  the  form  of  a  receipt,  and  states  the  serial  number  of 
the  cask,  name  of  the  person  by  whom  the  tax  is  paid,  the  person  to 
whom  and  the  place  where  it  is  to  be  deliveied.     It  is  signed  by  the 
collector,  the  storekeeper  and  the  ganger.'    It  has  also  engraved  on  it 
the  number  of  proof  gallons  in  the  cask.'    Each  stamp  has  engraved 
on  it  words  and  figures  representing  a  decimal  number  of  gallons,  as 
30,  40  or  50  gallons.     This  stamp  is  attached  to  a  stub  on  which  is  en- 
graved a  similar  number  of  gallons,  and  between  the  stub  and  the 
stamp  there  are  nine  coupons  engraved,  which,  beginning  next  to  the 
stamp,  indicate  in  succession  the  several  numbers  of  gallons  between 
the  number  named  in  the  stamp  and  the  decimal  number  next  above. 
When  the  collector  receives  the  tax  on  the  spirits  in  any  cask,  he  de- 
taches a  stamp  representing  the  quantity  nearest  the  number  of  proof 
gallons  shown  by  the  ganger's  return,  with  such  a  number  of  coupons 
as  shall  be  sufiicient  to  make  up  the  whole  number  of  gallons  in  the 
cask.      The  coupons  r\\n  from  one  to  nine.     If  the  cask  contains 
twenty-seven  gallons,  a  stamp  of  twenty  gallons  would  be  detached 
with  seven  coupons.     If  there  be  a  fraction  of  a  gallon,  and  it  is  as 
much  as  one-half  gallon,  an  additional  gallon  is  added ;  if  it  be  under 
one-half  it  is  exempt.    All  stamps  for  distilled  spirits  are  engraved  in 
book  fonn,  and  are  issued  to  the  collectors.     To  each  stamp  there  is  a 
Btub,  with  a  number  engraved  on  it  corresponding  to  the  number  on 
the  stamp.     On  the  stub  is  to  be  entered  a  memorandum  of  the  con- 
tents of  the  corresponding  stamp,  and  of  the  use  made  of  it.     The 
Btubs  are  not  to  be  removed  from  the  book,  but  preserved.* 

When  the  tax-paid  stamp  has  been  placed  on  the  cask,  the  assess- 


»  R.  8.  U.  S.  §  8294.  «  R.  S.  U.  S.  §  8293. 

»  R.  S.  U.  S.  g§  8296,  8813.  *•  R.  S.  U.  S.  g  8312. 
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meDt  and  payment  of  the  tax  on  distilled  spirits  is  completed  as  to  the 
casks  upon  which  the  stamps  are  placed.  The  data  for  the  assess- 
ment were  obtained  when  the  ganger  made  his  inspection  at  the  entry 
for  deposit,  and  placed  his  stamp  on  the  cask  indicating  the  number 
of  proof  gallons,  and  it  was  completed  by  the  collector,  who  ascer- 
tained the  amount  of  the  tax,  multiplying  the  rate  per  gallon  by  the 
number  of  proof  gaihns ;  the  rate  now  is  ninety  cents  per  proof 
gallon.^ 

When  the  spirits  increase  in  proof,  under  regulations  adopted  by 
the  commissioner,  the  proof  may  be  reduced  by  addition  of  distilled 
water,  or  the  spirits  may  be  placed  in  new  packages,'  but  the  loss  by 
leakage  must  be  borne  by  the  distiller.^  Before  the  packages  leave 
the  warehouse,  the  ganger  is  also  to  cut  or  bum  on  the  cask,  the  name 
of  the  distiller,  the  collection  district,  the  date  of  the  payment  of  the 
tax,  the  number  of  proof  gallons,  and  the  number  of  the  stamp. 

The  various  marks  and  stamps  placed  on  the  package  at  the  entry 
for  deposit  and  entry  for  withdrawal,  a  record  of  which  is  in  the  office 
of  the  storekeeper,  the  collector  and  the  commissioner,  are  not  to  be 
removed,  canceled  or  erased  until  the  package  is  emptied.  This  com- 
plete record,  which  is  in  possession  of  the  government,  enables  its  offi- 
cers to  trace  every  package  of  distilled  spirits  to  the  place  of  its  man- 
ufacture, to  know  the  time  when  it  entered  the  warehouse,  the  time 
when  it  left  the  warehouse,  and  the  person  to  whom  it  was  delivered. 
Any  package  which  cannot  be  so  traced,  and  which  does  not  have 
upon  it,  in  its  stamps  and  in  the  cuts  and  bums  of  the  ganger,  a  sim- 
ilar record  of  its  history,  from  the  time  it  left  the  receiving  cistern  to 
the  period  when  it  left  the  warehouse  and  was  delivered  to  some  per- 
son for  consumption,  contains  spirits  which  in  some  respect  have  been 
produced  in  violation  of  law.  Every  package  thus  carries  with  it  the 
evidence  of  its  manufacture  in  the  mode  prescribed  by  law,  and  the 
payment  of  the  tax  thereon. 

Overgaugitig, — It  is  claimed  by  distillers  that  the  instruments 
used  for  gauging  are  not  such  as  to  give  correctly  the  number  of  gal- 
lons in  the  casks.  Commissioner  Pratt  was  of  opinion  that  the  only 
remedy  for  such  defects  was  to  apply  to  the  commissioner  for  a  refund 
of  the  amount  overpaid.  This  is  undoubtedly  true  after  the  tax  has 
been  paid,  but  before  payment  under  the  same  statute,  the  distiller 
might  apply  for  an  abatement  of  the  tax,  or  correction  of  the  gauge, 


MS  U.  S.  Stat.  p.  339 ;  Act  of  March  8,  1876. 

'  21  Int.  Rev.  Rec.  266,  instractions  of  the  commissioner. 

>  Thayer  v.  United  States,  Davidge  A  Kimball,  370. 
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but  in  either  case  the  party  would  have  great  difficulty  in  satisfying 
the  commissioner  of  the  error.  It  has  been  suggested  that  a  system 
of  weighing  would  obviate  tlie  difficulty,  or  that  it  might  be  accom- 
plished by  allowing  the  distiller  to  measure  his  spirits  into  his  barrels 
through  a  copper  box  with  a  graduated  scale,  upon  which  each  gallon 
and  fractional  part  thereof  is  marked.*  To  prevent  undergau^ng 
from  the  high  temperature  of  the  spirits,  the  commissioner  requires 
gangers  to  see  that  when  the  temperature  of  the  atmosphere  is  fifty- 
five  degrees  or  less,  that  the  spirits  do  not  exceed  seventy  degrees 
Fahrenheit,  and  they  are  on  their  returns  to  indicate  the  temperature 
of  the  atmosphere  at  the  time  and  place  of  gauging.* 

Books,  or  Records  of  Distillery, — The  storekeeper  is  required  to 
keep  a  warehouse  book.  In  this  book  he  is  to  record  an  account  of 
every  article  deposited,  the  date  of  deposit,  by  whom  manufactured,  a 
full  description  of  the  packages,  according  to  the  cuts,  marks  and 
stamps  of  the  revenue  officers,  giving  all  the  information  contained  in 
them ;  the  permit  of  the  collector  to  remove  is  to  be  recorded  in  full, 
and  any  other  particulars  which  may  be  prescribed,  or  found  necessary 
for  the  identification  of  the  packages,  to  insure  correct  delivery 
thereof  and  proper  accountability  therefor. 

Daily. — ^The  storekeeper  is  to  make  a  return  of  all  articles  entered 
or  removed  from  the  warehouse  on  the  preceding  day.  This  return 
is  made  to  the  collector,  and  a  copy  mailed  to  the  commissioner. 

Monthly. — On  the  first  Monday  in  every  month,  he  is  to  make  a 
duplicate  report  of  all  packages  which  remained  in  the  warehouse  at 
the  date  of  the  last  report,  giving  a  description  of  them  by  their  rev- 
enue marks  and  stamps ;  of  all  the  articles  received  and  delivered  dur- 
ing the  preceding  month,  and  of  all  articles  on  hand  at  the  end  of  said 
month.  One  of  these  reports  is  furnished  to  the  collector  having 
charge  of  the  distillery,  to  be  recorded  and  filed  in  his  office,  and  the 
other  is  transmitted  to  the  commissioner.' 

Material  Boole. — The  storekeeper  is  also  to  keep  a  record  of  all 
materials  brought  into  the  distillery,  or  on  the  premises,  to  be  used  in 
producing  spirits,  from  whom  purchased,  and  when  delivered  at  the 
distillery ;  of  the  fuel  used,  and  repairs  made ;  of  the  residences  of  all 
persons  employed  in  or  about  the  distillery ;  of  the  materials  put  into 
the  mash-tub,  or  otherwise  used  for  the  production  of  spirits ;  of  the 
time  when  any  fermeii ting-tub  is  emptied  of  ripe  mash  or  beer,  re- 


*  21  Int.  Rev.  Rec.  353.  letter  of  commis^^ioner  to  F.  O.  Boyd  A  Co.  N.  Y. 
'  21  Int.  Rev.  Rec.  337,  instruction  of  commissioner. 
8  R.  S.  U.  S.  S  3301. 
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cording  it  by  the  number  painted  on  the  tub ;  and  of  all  spirits  drawn 
off  from  the  receiving  cistern,  and  the  time  of  withdrawal.* 

DistiUei'^s  Books. — The  distiller  is  required  to  keep  a  book  in 
which  he  is  to  make  an  exact  entry  of  the  material  purchased  by 
liim,  from  whom,  by  what  conveyance  delivered,  and  the  amount  paid 
therefor ;  the  amount  paid  for  ice  and  water  used  in  the  distillerj', 
the  repairs,  the  cost  of  and  by  whom  made ;  the  naine  and  residence 
of  each  person  employed  in  the  distillery,  and  in  what  capacity. 

In  another  book  he  is  to  make  an  entry  of  the  quantity  of  grain  or 
other  material  used  for  the  production  of  spirits,  the  time  of  day  when 
any  yeast  is  put  into  any  mash  or  beer  to  excite  fermentation ;  the 
quantity  of  mash  in  each  tub,  designating  it  by  the  number;  the 
Dumber  of  inches  between  the  top  of  the  tub  and  the  mash,  called  dry 
inches  ;  the  specific  gravity  and  temperature  at  the  time  of  yeasting, 
and  the  quantity,  gravity  and  temperature  each  day  thereafter  at  12 
M. ;  the  time  when  any  fermenting-tub  is  emptied  of  ripe  mash  or 
beer ;  the  number  of  gallons  of  spirits  produced  ;  the  number  placed 
in  the  warehouse,  and  the  proof  thereof ;  the  number  of  gallons  sold, 
with  proof ;  and  the  name,  place  of  business,  and  person  to  whom  sold. 
These  books  are  always  open  to  inspection.  When  a  book  is  filled  it 
is  to  be  preserved  for  two  years  after  that  period,  and  it  is  to  be  pro- 
duced whenever  demanded  by  any  oflScer  of  the  revenue.' 

D%stUler*s  Return. — On  the  first  of  each  month,  or  in  five  days 
thereafter,  the  distiller  is  to  make  to  the  collector  a  duplicate  return, 
taken  from  his  books,  which  is  to  show :  {a)  the  quantity  and  kind  of 
material  used  each  day  for  the  production  of  spirits ;  (5)  the  number 
of  wine  gallons,  and  of  proof  gallons  produced  and  placed  in  the 
warehouse  during  the  month.  This  is  sworn  to,  the  form  of  the  affi- 
davit being  prescribed  by  statute.  One  of  these  returns  is  transmitted 
by  the  collector  to  the  commissioner.* 

Deficiency  Assessment. — The  commissioner,  from  the  returns  of 
the  distiller  and  those  made  by  the  collector,  has  accurate  information 
as  to  the  amount  of  spirits  produced  by  the  distiller,  and  the  amount 
of  materials  used  by  him,  and  by  the  survey  he  has  information  of  the 
producing  capacity  of  the  distillery.  From  the  iiiformation  in  his 
possession  he  is  authorized  to  make  an  assessment  for  deficiency  in  the 
amount  reported.     There  are  three  of  these  assessments  : 

1.  If  the  amount  returned  as  produced  is  eighty  per  cent,  less  than 
the  capacity  of  the  distillery,  as  determined  by  the  survey,  although 


»  R.  S.  U.  S.  §  8S02.  •  R.  S,  U.  S.  §§  8808,  3804. 

»  R.  S.  U.  S.  §  8807. 
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the  whole  amount  produced  has  been  actually  accounted  for,  the 
tiller  is  to  be  asBessed  for  this  deficiency.    The  payment  on  the  quan- 
tity actually  produced  and  returned  does  not  prevent  an  assessment  for 
the  difference  between  such  quantity  and  eighty  per  cent  of  the  capac- 
ity as  determined  by  survey.    The  distiller  has  notice,  by  the  survey, 
of  the  capacity  determined,  and  if  he  fails  to  produce  that  quantity 
he  must  pay  on  the  difference  up  to  eighty  per  cent.    He  is  only  al- 
lowed to  fall  short  of  the  capacity  determined  by  the  survey  twenty 
per  cent.^    In  ascertaining  whether  the  amount  produced  is  within 
eighty  ]>er  cent,  of  the  capacity,  the  commissioner  makes  his  calcula- 
tion from  the  time  of  the  delivery  of  the  copy  of  the  survey  to  the 
distiller.    This  was  the  construction  given  by  the  department  to  the 
act  of  1868,  and  which  influenced  the  decision  of  the  Supreme  Conrt 
on  that  subject.'    Kow,  in  the  Eevised  Statutes,  the  decision  Is  adopt- 
ed by  Congress,  and  in  express  words  the  survey  is  declared  to  take 
effect  upon  the  delivery  of  a  copy  to  the  distiller.' 

2.  The  survey  not  only  determines  the  producing  capacity  of  the 
distillery  for  a  day  of  twenty-four  hours,  but  it  also  determines  the 
quantity  of  spirits  a  practical  distiller  can,  with  good  management^ 
produce  from  a  bushel  of  grain.  The  commissioner  having  in  his  pos- 
session a  record  of  the  materials  used,  can  ascertain  whether  the  dis- 
tiller has  produced  from  the  grain  used  the  quantity  of  spirits  which 
could  have  been  produced.  In  making  this  estimate  the  commissioner 
is  to  take  fifty-six  pounds  of  grain  as  a  bushel.  Having  thus  ascer- 
tained the  difference  between  the  amount  produced  and  the  amount 
which  could  have  been  produced  by  good  management,  the  commis- 
sioner makes  an  assessment  at  the  rate  of  ninety  cents  a  gallon  on 
the  difference.  This  aseesBinent  ie  entirely  different  from  the  first, 
and  is  made  whether  the  production  reported  equals  or  exceeds  eighty 
per  cent,  of  the  capacity.  It  is  the  failure  to  produce,  from  the  mate- 
rials used  as  reported  in  the  returns,  the  quantity  that  could  have  been 
made,  that  is  assessed. 

By  the  survey  of  a  distillery  the  quantity  capable  of  being  pro- 
duced was  fixed  at  8^  gaUons  per  bushel  of  grain.  The  returns  of  the 
distiller  showed  a  product  exceeding  eighty  per  cent,  of  the  capacity, 
and  that  the  product  had  been  accoanted  for,  but  the  return  of  pro- 
duct, when  compared  with  the  quantity  of  material  used,  showed  a 
less  quantity  than  3^  gallons  for  each  bushel  of  grain  used.    For  this. 


1  R.  S.  U.  a  §  8809 ;  United  States  v.  Singer,  16  WaU.  Ill ;  Pahlman  v.  The  Col. 
lector,  20  Wall.  189. 

•  Peabody  v.  Stark,  16  Wall.  240.  •  R.  S.  U.  S.  g  8264. 
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deficiency  the  distiller  was  assessed,  and  the  assessment  was  held  to  be 
valid,  aldiough  he  had  paid  on  the  whole  product,  and  that  product 
was  in  excess  of  eighty  per  cent.^  Justice  Strong :  '^  The  quantity  of 
material  used  is  made  ^a  measure  of  production,  and  upon  all  spirits 
ascertained  by  that  measure  to  have  been  produced,  either  actually  or 
potentially^  he  is  taxed.'' '  Eighty  per  cent,  of  estimated  capacity  is 
the  smallest  amount  taxable.  If  the  distiller  pr6dnce8  more  than  the 
eighty  per  cent,  he  is  liable  for  the  amount  produced,  or  if  the  quan- 
tity of  grain  used  shows  a  larger  production,  a  capacity  to  produce 
more,  he  is  taxed  for  that  quantity  also  in  excess  of  product  returned. 
The  estimated  capacity  is  not  affected  by  the  fermenting  period  stated 
in  the  notice  of  the  distiller  when  he  commences  business.  It  is  not 
the  object  of  the  notice  to  allow  the  distiller  to  fix  the  fermenting 
period ;  that  is  to  be  done  by  the  commissioner.  The  object  of  the 
notice  is  to  furnish  protection  against  frauds,  and  possibly  to  assist  in 
the  ascertahiment  of  the  quantity  of  spirits  actually  distilled.  The 
collector  and  his  assistant  must  determine  the  true  and  actual  capacity,, 
not  what  the  distillery  would  produce  according  to  the  distiller's  mode 
of  running.  The  distiller  may  subject  himself  to  penalties  by  fixing 
a  period  of  fermenting  different  from  that  of  the  commissioner,  but 
he  cannot  thus  change  the  capacity  of  the  distillery,  actual  or  poten- 
tial.» 

3.  There  is  still  a  third  assessment  to  be  made  when  the  actual 
product  returned  is  not  accounted  for.  The  returns  show  the 
amount  the  distiller  has  on  hand,  and  the  amount  sold  and  removed 
from  the  warehouse.  These  amounts  ought  to  correspond  with  the 
actual  production.  If  they  do  not,  the  distiller  is  to  be  assessed  for 
the  difference.  But  in  no  case  is  the  actual  product  to  be  assumed  to 
be  less  than  eighty  per  cent,  of  the  capacity.^  This  last  assessment 
seems  not  to  have  been  included  in  the  act  of  1868,  which  is  construed 
by  the  cases  cited,  and  which  is  reproduced  in  §  3309  of  the  Revised 
Statutes,  but  was  firat  introduced  in  the  act  of  June  6,  1872.  In 
ascertaining  the  actual  product,  to  make  this  third  assessment,]  the 
commissioner  is  not  confined  to  the  evidence  in  the  returns  of  the  dis- 
tiller, but  is  to  make  the  estimate  from  all  the  evidence  he  can 
obtain. 

Defenses  to  Defidetioy  Assessments. — The  distiller  is  supposed  ta 
be  running  his  distillery  from  the  time  it  commences  until  the  notice 


»  The  Collector  v.  Bejjgs,  17  WaU.  182.  "  17  Wall.  189. 

•  Pahlman  ».  The  Collector,  20  Wall.  189;  affi'g  17  Wall  182,  and  15  Wall.  111. 

«  R.  S.  U.  S.  §  2998 ;  United  States  v.  Nialey,  1  Dillon,  886. 
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of  suspension  is  given  tothe  collector,  in  the  mode  heretofore  pointed 
out.  Formerly,  it  was  given  to  the  assessor,  and  by  him  forwarded 
to  the  commissioner.  A  notice  of  suspension,  directed  to  the  assistant 
assessor,  was  written  in  the  office  of  the  assessor,  and  came  to  his 
hands ;  the  assessor  was  not  able  to  lock  the  furnaces,  and  he  failed  to 
report  the  suspension  to  the  commissioner.  In  a  suit  against  the  dis- 
tiller, it  was  held  that  the  failure  of  the  officers  to  do  their  duty  was 
not  to  afiect  the  distiller,  and  he  was  to  be  treated  as  having  suspend- 
ed operations  from  the  time  of  the  delivery  of  the  notice.* 

In  a  suit  on  a  distiller's  bond,  he  offered  evidence  to  show  that  for 
the  first  four  days  for  which  taxes  were  assessed  against  him  for  a 
deficiency,  he  was  unable  to  operate  his  distillery  because  no  store- 
keeper was  assigned  by  the  government  to  the  distillery,  and  that  for 
four  other  days,  from  the  8th  to  12th  of  October,  he  had  by  unavoid- 
able accident,  been  unable  to  operate  the  distillery ;  that  at  that  time 
he  gave  the  notices  required  by  law ;  that  the  machinery  during  that 
time  was  securely  fastened  by  an  assistant  assessor,  and  remained 
fastened  as  required  by  law.  The  Supreme  Court  of  the  United 
States  decided  that  such  evidence  ought  to  be  admitted,  that  it  would 
be  unjust  and  oppressive  to  charge  the  distiller  with  a  tax  during  a 
period  when  he  could  not  operate  his  distillery,  on  account  of  the 
omission  of  the  government  to  furnish  the  proper  officer  to  superin- 
tend the  distilling.'  The  dissenting  opinion  in  this  case  was  based  on 
the  principle  that  such  evidence,  if  admitted,  did  not  show  that  the 
tax  was  illegal,  but  merely  that  the  assessment  was  erroneous,  and  that 
the  tax  was  for  a  larger  amount  than  the  distiller  was  liable  to  pay. 
On  principle,  this  would  appear  to  be  the  better  view  of  the  case. 
These  deficiency  assessments  are  to  be  made  monthly,  and  if  they  are 
erroneous  the  distiller  may  apply  for  an  abatement  of  the  tax  by  the 
correction  of  the  error.  It  is  true  that  this  application  is  to  the  same 
person  who  makes  the  assessment,  the  commissioner,  but  that  does  not 
alter  the  principle.  The  broad  distinction  between  erroneous  and 
illegal  taxation,  noticed  in  another  part  of  this  work,  applies  as  well 
to  federal  as  to  State  taxation.' 

New  Sv/rvey. — The  capacity  of  the  distillery  is  fixed  by  the  sur- 
vey. If  the  distiller  wishes  to  change  it,  he  gives  the  notice  pointed 
out  in  §  3811.  If  the  commissioner  is  not  satisfied,  he  may  order  a 
new  survey.  The  commissioner  alone  can  direct  the  new  survey, 
-and  when  directed  byhim.it  must  be  made  precisely  in  the  mode 


^  Daniels  v,  Tarbox,  9  Blatch.  C.  C.  176. 

«  Cllnkenbeard  v.  United  States,  21  Wall  66.  •  Ante,  §§  102, 103,  104. 
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in  which  the  original  was  made,  and  until  it  is  so  made  and  a  copy 
left  with  the  distiller,  any  assessment  made  upon  any  new  estimate  of 
the  capacity  of  the  distillery,  is  illegal.^  The  law  fixes  the  rate  per 
gallon,  the  survey  fixes  the  capacity,  and  it  is  the  duty  of  the  distiller 
to  pay  the  tax  on  at  least  eighty  per  cent,  of  this  capacity.  The  law 
thus  fixes  the  rate  and  amount,  and  if  more  is  demanded  it  is  without 
authority  of  the  law.'  In  this  case  the  commissioner  directed  the 
assessor  to  make  another  survey,  stating  in  his  letter  that  no  new 
measurements  were  necessary  and  consequeutly  that  no  expense  was 
to  be  allowed  or  incurred,  and  that  a  new  estimate  was  obtained  of 
the  producing  capacity,  founded  on  the  prior  survey  and  measure- 
ments. This  is  not  sufficient.  There  must  be  a  new  survey  just  like 
the  original  survey. 

Bectifier. — A  person  who  purifies  or  refines  distilled  spirits  or 
wines  by  any  process  other  than  original  or  continuous  distillation, 
from  mash,  wort,  or  wash,  through  continuous  closed  vessels  and  pipes, 
until  the  manufacture  thereof  is  complete ;  a  wholesale  or  retail 
dealer  who  has  a  still,  leash  tub  or  other  apparatus  for  the  purpose 
of  refining  distilled  spirits,  or  who  by  mixing  distilled  spirits, 
wine  or  other  liquor  with  any  materials,  manufactures,  simu- 
lates or  compounds  liquors  under  any  name,  is  a  rectifier.  This 
business  is  not  to  be  carried  on  within  six  hundred  feet  of  any 
distillery.'  This  definition  does  not  include  distillers  who  purify 
their  own  spirits  while  on  their  passage  to  the  receiving  dstems. 
The  department  requires  the  apparatus  to  be  so  arranged  as  that  the 
spirit  will  pass  through  the  purifying  process  in  its  passage  from  the 
beer  still  to  the  receiving  cistern,  and  its  passage  must  be  through 
vessels  and  pipes  so  closed  as  to  preclude  access  to  the  spirit  in  the 
course  of  its  passage.* 

The  rectifier  is  required,  before  commencing  business,  to  pay  his 
special  tax  and  to  file  a  notice  with  the  collector  similar  to  that  of  the 
distiller,  showing  the  place  of  business  and  other '  details,'  and  to  put 
on  his  building  a  similar  sign  showing  that  he  is  a  rectifier  or  spirits.' 
Whenever  required  by  the  collector,  he  is  to  make  a  return  of  the 
quantity  of  spirits  purchased  and  their  proof,  and  of  the  number  of 
barrels  rectified. 


*  United  Statea  v.  King,  4  Ben.  476. 

*  United  States  v.  Ferrary  et  al,  22  Int  Rev.  Rec.  894,  Sup.  Ct.  of  U.  S.  Oct.  Term, 
1876. 

»  R.  8.  U.  S.  §  8244,  par.  8,  p.  626. 

*  21  Int  Rev.  Rec.  284,  285,  CommiBtionep  Pratt  to  Geo.  W.  Kidd  A  Co.,  of  N.  Y., 
rectifiers,  who  claimed  that  this  mode  of  rectifying  was  injarions  to  their  business  and 
not  intended  by  Congress. 

»  R.  S.  U.  S.  §  8289.  «  R.  S.  U.  S.  §  8779. 
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When  the  rectifier  wishes  to  empty  any  package  purchased  by 
him,  he  sends  a  notice  of  his  intention  to  the  collector,  describing  the 
package.  The  tax-paid  stamp  is  so  manufactured  now,  that  the  por- 
tion containing  the  serial  number  of  the  cask,  the  number  of  proof 
gallons,  the  amount  of  the  tax,  the  number  of  the  distillery,  the  per- 
son paying  the  tax,  date  of  payment,  and  the  person  to  whom  it  was 
delivered  when  removed  from  the  warehouse,  can  be  torn  oflE,  and 
this  is  sent  to  the  collector.  On  receipt  of  this  notice  a  ganger  is  de- 
tailed by  the  collector,  to  examine  and  regauge  the  spirits.  It  is  the 
ganger's  duty  to  see  packages  emptied  and  the  stamps  destroyed,  and 
to  certify  the  fact  on  the  face  of  the  rectifier's  notice. 

An  account  is  opened  with  each  rectifier  by  the  collector,  in  which 
he  is  credited  with  the  total  proof  gallons  of  spirits  so  emptied  and 
charged,  with  total  proof  gallons  indicated  by  rectified  stamps  placed 
on  spirits  gauged  in  his  establishment.  The  collector  is  not  allowed  to 
issue  rectifier's  stamps  for  a  number  of  gallons  in  excess  of  the  number 
r^orted  as  emptied  by  the  rectifier  and  gauger  as  above  indicated.^ 
The  ruling  of  the  department  as  to  the  gauger,  has  been  modified. 
He  is  not  now  required  to  state  that  he  saw  the  packages  emptied^ 
but  he  may  cut  out  the  portion  of  the  stamp  described  above  and 
attach  it  to  his  return.* 

Eectifiers  and  Wholesale  Liquor  Dealers. — They  are  required  to 
keep  books  in  which  they  record  aU  liquors  received,  the  time  when, 
the  name  of  the  person  or  firm  from  whom,  and  the  place  where  they 
were  received,  and  if  in  original  packages,  a  description  of  all  their 
revenue  marks  and  stamps ;  and  before  sending  out  any  package  a 
similar  entry  is  made,  giving  the  name  and  place  of  residence  of  the 
person  to  whom  sent,  and  a  like  description  of  the  package*  These 
books  are  to  be  preserved  for  two  years,  and  to  be  at  all  times  open  to 
the  inspection  of  the  revenue  officers.'  A  failure  to  keep  these  books 
and  make  the  entries,  subjects  the  party  to  heavy  penalties.^ 

They  are  not  to  purchase  in  quantities  over  twenty  gallons,  except 
from  an  authorized  rectifier,  wholesale  dealer  or  distiller,  but  this  does 
not  apply  to  judicial  and  auction  sales.*^  When  the  rectifier  sells  any 
package  of  five  gallons  or  over,  it  must  be  gauged  and  inspected  by 
the  gauger,  who  is  to  place  on  it  a  ganger's  stamp  for  rectified  spirits^ 


*  21  Int.  Rev.  Rec.  406,  Report  of  Commissioner  Pratt,  Deo.  1875.  See  this  report 
for  an  accurate  description  of  the  surveillance  oyer  the  manufacture  and  sale  of  spirits, 
and  the  means  of  committing  frauds  in  the  payment  of  tax  thereon. 

^  22  Int  Rev.  Rec.  84,  86,  instruction  of  Commissioner  Pratt. 

s  R.  S.  U.  S.  §  S818.  «  A  Quantity  of  Distilled  Spirits,  8  Ben.  662. 

»  R.  S.  D.  S.  §  8319. 
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signed  by  the  collector  and  ganger.  This  stamp  is  engraved,  and 
shows  the  date  when  it  is  affixed,  and  the  number  of  proof  gallons  in 
the  package.^  And  so  when  the  wholesale  dealer  sells  any  package  of 
live  gallons  or  more,  it  is  to  be  gauged,  and  the  ganger  places  on  it  a 
similar  stamp  signed  by  the  same  persons,  called  the  wholesale  liquor 
dealer's  stamp.^ 

An  examination  of  this  system  will  convince  any  one  of  the  truth 
of  Commissioner  Pratt's  statement,  that  no  fraud  can  be  committed 
on  the  revenue  derived  from  the  tax  on  distilled  spirits  without  the 
connivance  of  the  officers  of  the  revenue  service.  A  complete  rec- 
ord is  made  of  every  package  of  spirits,  and  is  in  the  hands  of  the 
officers  of  the  government — indeed  original  packages  #iave  on  fhem 
in  the  marks,  cuts  and  stamp,  a  history  of  their  manufacture,  and  the 
books  kept  will  show  when  and  to  whom  it  was  sold,  and  if  emptied 
for  rectifying,  when  it  was  done  and  by  whom.  No  prince  of  Europe 
can  trace  his  pedigree  as  easily  as  one  can  trace  the  pedigree  of  a 
package  of  distilled  spirits  of  American  manufacture. 

§  169.  Brewers. — A  brewer  is  defined  to  be  a  person  who  makes 
ferpiented  liquors  of  any  name  or  description  for  sale,  wholly  or  in 
part,  from  malt  or  from  any  substitute  therefor — it  includes  every 
possible  kind  of  malt  liquor.*  Weiss  beer,  under  the  act  of  1867, 
which  exempted  "  root  beer  and  other  small  beer,"  was  included  in 
this  class  by  the  commissioner,  but  the  exemption  is  not  re-enacted  in 
the  Revised  Statutes.* 

There  are  certain  conditions  to  be  complied  with  in  the  case  of  the 
brewer  as  well  as  the  distiller,  but  they  are  not  so  numerous. 

1.  He  must  pay  his  special  tax,  and  the  evidence  of  it  .must  be 
posted  in  his  place  of  business.* 

2.  He  must  give  notice  to  the  collector  of  his  intention  to  com- 
mence business.  The  notice  must  contain  a  description  of  the  prem- 
ises on  which  the  brewery  is  situated ;  the  names  of  the  firm,  their 
places  of  residence,  and  their  title  to  the  premises,  and  the  name  of 
the  owner  when  not  owned  by  them. 

3.  At  the  time  of  filing  the  notice  with  the  collector,  and  on  each 
succeeding  first  day  of  May,  he  is  to  give  a  bond,  with  sureties  ap- 
proved by  the  collector  in  a  penalty  double  the  amount  of  the  tax, 
which,  in  the  opinion  of  the  collector,  the  brewer  will  be  liable  to 


'  R.  S.  U.  S.  §  8320. 

^  R.  S.  U.  S.  §  3821.     See  22  Int.  Rev.  Rec.  301,  as  to  the  mode  in  which  remQAnts  in 
packages  of  less  than  fire  gallons  may  be  mixed  in  one  package. 

«  R.  a  U.  S.  §  3244;  United  States  v.  Dooley,  21  Int.  Rev.  Rec.  115. 

*  21  Int.  Rev.  Rec.  1 7,  ruling  of  commissioner. 
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pay  during  any  one  month.  The  condition  of  this  bond  ifi :  {a)  to 
pay  the  tax  on  all  beer,  lager  beer,  ale,  porter  or  other  fermented 
liquors  made  by  him  before  the  same  are  sold  or  removed  for  consump- 
tion or  sale,  except  as  hereinafter  provided  ;  (J)  that  he  will  keep  or 
cause  to  be  kept,  a  book  in  the  manner  and  for  the  purposes  hereinaf- 
ter specified ;  (<?)  that  he  will,  without  fraud  or  evasion,  in  all  respects 
faithfully  comply  with  all  the  provisions  of  the  law  as  to  the  manu- 
facture and  sale  of  malt  liquors.^ 

These  are  the  conditions  which  precede  the  right  to  engage  in  the 
occupation  of  a  brewer,  or  to  continue  the  occupation  after  the  first 
day  of  May  in  any  year. 

Books  an^Setu/nis. — He  is  required  to  keep  a  book  in  which  he 
is  to  enter  from  'day  to  day  :  (a)  the  kind  of  malt  liquors  and  the  esti- 
mated quantity  thereof  in  barrels,  which  is  produced  ;  (J)  the  actual 
quantity  sold  or  'removed  for  consumption  or  sale ;  {c)  in  a  separate 
book  he  is  to  enter  from  day  to  day  all  materials  purchased  by  him  for 
the  purpose  of  producing  such  fermented  liquors,  including  grain  and 
malt.  These  entries,  on  or  before  the  tenth  of  each  month,  are  to  be 
verified  by  the  oath  of  the  person  who  made  them.  The  oath  is  to  be 
written  in  the  book  at  the  end  of  the  entries,  in  the  form  prescribed 
by  the  statute.' 

On  the  first  of  every  month,  or  before  the  tenth  day,  he  is  to 
make  a  return  in  duplicate,  taken  from  the  entries  in  his  books,  show- 
ing the  estimated  quantity  in  barrels  of  malt  liquors  brewed^  and  the 
actual  quantity  sold  or  removed  for  consumption  or  sale  during  the 
preceding  month.  The  return  is  made  to  the  collector  and  verified 
by  oath,* 

The  rate  of  tax  is  one  dollar  per  barrel  of  not  more  than  thirty- 
one  gallons,  and  at  the  same  rate  for  fractions  of  a  barrel,  whether 
one-half,  one-third,  one-fourth,  one-sixth  or  one-eighth  of  a  barrel,  and 
when  the  fraction  is  less  than  either  of  those  named,  it  is  to  be  reck- 
oned as  of  the  next  higher  fraction.* 

The  tax  is  paid  by  stamps  obtained  from  the  collector  of  the  dis- 
trict, before  removal  from  the  place  of  manufacture,  and  no  removal 
is  to  be  made  without  the  permit  of  the  collector.  These  permits  are 
to  be  preserved  by  the  brewer.'  The  stamp  to  be  afiixed  by  the 
brewer  denotes  the  amount  of  tax  on  the  liquor  contained  in  the  re- 
ceptacle, whether  hogshead,  barrel  or  keg ;  it  is  to  be  placed  upon  the 


»  R.  S.  U.  S.  §§  3836,  8836. 

8  R.  a  U.  S.  §  8888. 

*  R.  S.  U.  S.  §§  3341,  8342. 


«  R.  S.  U.  S.  §§  8887,  8888. 
<  R.  S.  U.  S.  §  8889. 
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spigot  hole  or  tap,  in  such  a  way  that  the  stamp  will  be  destroyed 
upon  the  withdrawal  of  the  liquor,  or  on  the  introduction  of  the  faucet 
or  other  instrument.  There  is  to  be  but  one  spigot  hole  or  tap  in 
each  vessel.  The  stamp  is  to  be  canceled  by  writing  the  name  of  the 
person  or  firm  by  whom  the  liquor  is  made,  or  the  initials  thereof, 
and  the  date  of  cancellation,  on  the  stamp.^ 

In  addition  to  these  requirements,  before  the  vessel  containing 
fermented  or  malt  liquor  is  sold  or  removed  from  the  brewery  or  place 
of  manufacture,  it  is  to  be  branded  by  the  brewer,  with  the  name  of 
the  manufacturer  and  the  place  of  manufacture.  The  only  exception 
is  where  one  brewer  purchases  from  another  malt  liquor  ready  for  sale^ 
and  places  it  in  his  own  vessels.  The  purchaser  then  affixes  the 
stamps  and  brands  the  vessels  with  his  own  name.  This  may  be 
done  under  regulations  of  the  commissioner,  after  notice  to  the 
collector.' 

The  brewer,  in  substance,  makes  the  assessment  of  the  tax  on  his 
own  manufacture,  an^  pays  the  tax  to  the  collector.  If  the  brewer 
fails  to  pay  the  tax  on  malt  liquors  manufactured,  the  commissioner 
has  authority  to  make  an  assessment  for  all  liquor  which  has  not  paid 
the  tax  by  stamps,  as  required  by  law.*  The  monthly  returns  made 
by  the  brewer  furnish  the  information  from  which  the  commissioner 
can  ascertain  whether  the  brewer  has  produced  from  the  quantity  of 
grain  used,  the  quantity  that  by  good  management  could  have  been 
produced.  This  deficiency  would  aflEord  suflicient  evidence  to  justify 
him  in  making  an  assessment  on  that  quantity,  as  not  having  paid  the 
tax  by  stamps  as  required  by  law.  The  rule  adopted  by  the  depart- 
ment, was  to  allow  two  and  a  half  bushels  of  grain  to  a  barrel  of 
thirty-one  gallons.  If  the  product  returned  by  the  brewer  as  placed 
upon  the  market,  did  not  equal  the  quantity  which  the  returns  show 
ought  to  have  been  made,  the  brewer  was  assessed  for  the  deficiency.* 
The  power  to  make  this  assessment  for  the  deficiency  shown  by  the 
return  of  material,  is  taken  away  by  an  act  of  Congress,  construing 
§  3337  of  the  Revised  Statutes.  The  act  provides  that  "  nothing  in 
this  section  shall  be  so  construed  as  to  authorize  an  assessment  upon 
'  the  quantity  of  materials  used  in  producing  or  purchased  for  the  pur- 
pose of  producing  fermented  or  malt  liquors,  nor  shall  the  quantity 
of  materials  so  used  or  purchased,  he  evidence  for  the  purpose  of 


1  18  Stat.  U.  S.  484 ;  amending  R.  S.  §8342.  <  R.  S.  U.  S.  §8849. 

»  R.  S.  U.  S.  §  3182. 

*■  21  Int.  Rev.  Rec.  894,  correspondence  of  Commissioner  Pratt  with  the  American 
Brewers'  Association,  Dec.  1875. 
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taxation  of  the  quantity  of  liquor  produced."*  This  act  does  not 
apply  to  cases  of  fraud,  so  that  the  commissioner  may  still  make  an 
assessment  for  liquor  removed  without  the  payment  of  the  tax  hy 
stamp,  as  required  by  law. 

Eemoval  without  Stamps. — Malt  liquor  of  a  brewer's  own  man- 
ufacture, may  be  removed  to  a  depot  or  warehouse  used  exclusively 
for  storage  or  sale  in  bulk,  without  affixing  stamps  at  the  brewery. 
It  is  removed  under  a  permit  granted  by  the  collector  of  the  district. 
"When  removed  from  this  storehouse  or  depot,  the  stamps  are  then  to 
be  affixed  in  the  same  manner  as  is  provided  when  removed  from  the 
brewery,  and  in  addition  the  permit  is  to  be  attached  to  the  vessel 
when  removed,  and  is  to  be  canceled  in  the  same  manner  as  the 
stamps.' 

So  sour  or  damaged  liquor  may  be  sold  for  manufacturing  purposes 
without  stamps,  but  it  is  to  be  in  vessels  diflEerent  from  those  ordi- 
narily used  for  fermented  liquors,  not  less  than  one  barrel,  and  hav- 
ing the  nature  of  the  contents  marked  thereon.'  And  malt  liquor,  or 
tun  liquor  in  the  first  stages  of  fermentation,  known  as  unfermented 
worts,  sold  by  one  brewer  to  another,  to  produce  fermentation,  or  to 
enliven  old  malt  liquors,  may  be  removed  without  stamps  placed  on 
it  by  the  seller,  under  such  regulations  as  the  commissioner  may  pre- 
scribe as  to  the  sale  and  transfer.^ 

Betail  at  Brewery. — If  the  brewer  sells  by  retail  at  the  brewery, 
or  other  place  where  it  is  made,  he  is  required  to  affix  the  stamps  and 
cancel  them  just  as  in  the  case  of  removal ;  to  keep  an  account  of  the 
quantity  sold,  the  number  and  size  of  the  vessels,  and  make  a  monthly 
report  under  oath  to  the  collector.'  By  the  provisions  of  the  act  of 
1876,  brewers  can  sell  from  their  brewery  original  stamped  packages 
without  the  payment  of  a  special  tax  as  wholesale  liquor  dealers.* 
Under  regulations  of  the  department,  the  sale  of  malt  liquors  in 
wagons  going  from  place  to  place  in  the  manner  of  a  peddler,  is  pro- 
hibited, unless  it  be  of  original  packages  from  a  brewery.' 


»  22  Int  Rev.  Rec.  165;  act  approved  May  18,  18V6. 

«  R.  S.  U.  S.  §  3345.  "  R.  S.  U.  S.  §  8347. 

<  R.  S.  U.  S.  §  3361.  •  n)id.  §  3348. 

«  18  U.  S.  Stat.  811.  '  22  Int.  Rev.  Rec.  58,  Commissioner  Pratt 
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§  170.  Manufacturers  of  Tobacco  and  Snuff — Manufacturers 
of  Cigars. — The  conditions  on  which  a  person  can  engage  in  the  man- 
ufacture of  tobacco  or  snuff,  are : 

1.  He  is  to  furnish  to  the  collector  a  statement  in  duplicate  under 
oath,  showing :  (a)  the  place,  and  if  in  the  city,  the  street  and  number 
of  the  factory ;  (J)  the  number  of  cutting  machines,  presses,  snuff 
mills,  hand  mills  or  other  machines ;  {o)  the  name,  kind  and  quality 
of  the  article  proposed  to  be  manufactured ;  {d)  and  if  the  article  is 
manufactured  as  agent  for  any  other  person,  or  is  to  be  sold  and  de- 
livered to  any  other  person  under  a  special  contract,  the  name,  resi- 
dence and  occupation  of  the  person  for  whom  it  is  to  be  manufac- 
tured, or  to  whom  delivered. 

2.  Bond. — He  is  to  enter  into  bond,  to  be  approved  by  the  col- 
lector ;  the  penalty  of  the  bond  is  ascertained  by  the  addition  of  the 
following  sums :  $2,000,  then  $3,000  for  each  cutting  machine,  $1,000 
for  each  screw  press  used  in  making  plug  or  pressed  tobacco,  $5,000 
for  each  hydraulic  press,  $1,000  for  each  snuff  mill,  and  $1,000  for 
each  hand  mill,  or  other  machine  for  grinding,  cutting  or  crushing 
tobacco ;  but  if  these  several  amounts  exceed  $20,000,  the  penalty  is 
not  to  be  greater  than  that  amount.  The  condition  of  the  bond  is : 
(a)  that  he  will  not  engage  in  any  attempts  by  himself,  or  by  collusion 
with  others,  to  defraud  the  government  of  any  tax  on  his  manufac- 
tures ;  (ft)  that  he  will  render  truly  and  completely  all  returns,  state- 
ments and  inventories  prescribed  by  law  or  regulations ;  (c)  that  when 
he  adds  to  his  machines  he  will  notify  the  collector  of  his  district ; 
{d)  that  he  will  stamp  in  accordance  with  law,  all  tobacco  and  snuff 
manufactured  by  him  before  he  removes  any  part  thereof  from  the 
place  of  manufacture ;  {e)  that  he  will  not  knowingly  sell,  purchase, 
expose  or  receive  for  sale,  any  manufactured  tobacco  or  snuff  un- 
stamped ;  (J^)  that  he  will  comply  with  all  the  requirements  of  the 
the  law  relating  to  snuff  and  tobacco.* 


»  R.  S.  U.  S.  §  3355. 
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3.  Special  !raa;.-:-Thi8  is  to  be  paid,  and  the  evidence  is  to  be 
posted  in  a  conspicuous  place  in  the  factory.  The  collector  also  gives 
a  certificate  of  the  number  of  cutting  machines  for  which  bond  has 
been  given,  and  this  is  likewise  to  be  posted  in  a  conspicuous  place  in 
the  factory.  When  these  requirements  have  all  been  complied  witli, 
then  the  manufacturer  may  lawfully  commence  the  business  of  man- 
iifacturiug  tobacco  and  snuff,  and  not  until  then. 

Under  the  act  of  1864,  when  the  special  tax  was  paid  in  the  form 
of  a  license  which  limited  the  period  in  which  the  party  was  allowed 
to  pursue  the  occupation  to  one  year,  it  was  held  that  the  sureties  on 
the  bond  of  a  tobacco  manufacturer  were  not  liable  beyond  the  year.* 
At  present,  no  license  is  issued,  but  the  special  tax  is  paid  for  a  year, 
and  if  the  party  continues  the  business,  this  special  tax  is  to  be  paid 
on  the  first  day  of  May  of  each  year,  and  unless  it  is  so  paid,  he  has 
no  right  to  pursue  the  occupation.  Although  the  form  of  the  trans- 
action has  been  changed,  the  substance  of  it  is  retained,  and  if  the 
sureties  were  not  liable  beyond  the  year  under  the  act  of  1864,  there 
is  no  principle  upon  which  they  could  be  held  now  that  merely  the 
name  of  the  tax  has  been  changed,  while  the  rights  under  it  are  in 
substance  the  same.  Neither  the  act  of  1864,  nor  §  3355  of  the 
Revised  Statutes  provides  that  the  bond  shall  be  renewed  each  year, 
while  as  to  the  distiller*  and  brewer,^  it  is  expressly  provided  that  a 
new  bond  shall  be  given  on  the  first  day  of  May  of  each  succeeding 
year. 

Bequirements  after  Busifiess  is  Commenced, — Having  performed 
the  conditions  on  which  he  is  allowed  to  pursue  the  occupation,  there 
are  many  other  things  to  be  done  while  pursuing  the  business. 

Sign. — He  must  have  a  sign  on  the  side  or  end  of  the  building, 
80  as  to  be  distinctly  seen,  in  letters  not  less  than  three  inches  in 
length,  giving  his  full  name  and  business.* 

Inventory. — On  the  first  day  of  January,  in  such  form  as  the  com- 
missioner may  prescribe,  he  is  to  make  an  inventory  on  oath,  of  the 
quantity  of  the  different  kinds  of  tobacco,  snuff,  snuff  flour,  stems, 
scraps,  clippings,  waste,  tin-foil,  licorice,  sugar,  gum  and  other  mate- 
rials owned  by  him  on  that  day.  It  is  to  show  what  part  of  the  goods 
or  material  was  purchased,  and  what  part  was  manufactured  by  him. 
The  collector  is  to  make  a  personal  examination  of  the  stock  to  satisfy 
Hmself  of  the  correctness  of  the  inventory,  and  he  is  to  certify  it  by 
oath  indorsed  on  the  inventory  or  affixed  to  it.     If  the  party  com- 


*  United  States  ».  Smith,  8  Wall.  687.  «  R.  S.  U.  S.  g  8260. 

*  R.  a.  U.  a  g  8836.  *  R.  S.  U.  S.  §  8366. 
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mences  or  concludes  business  before  or  after  the  first  of  January,  the 
inventory  is  to  be  made  at  that  time  also.* 

Daily  Entries  and  Monthly  Abstract — He  is  to  make  daily  en- 
tries of  all  articles  purchased  by  him,  such  as  are  described  in  the 
inventory,  and  of  the  quantity  of  tobacco,  snuff  and  other  materials  in 
the  inventory,  which  are  sold,  consumed  or  removed  for  consumption 
or  sale,  or  removed  from  the  place  of  manufacture  in  bond,  and  to 
what  district,  the  number  of  net  pounds  of  lumps  of  plug  tobacco 
made  in  the  lump  room,  and  the  number  of  packages  and  pounds 
thereof  produced  in  the  press-room  each  day.* 

Farmer  or  Planter  and  Dealer  in  Leaf  Tobacco, — Every  dealer 
in  leaf  tobacco,  is  required  to  keep  a  book  in  which  he  is  to  make 
daily  entries  of  the  number  of  hogsheads,  cases  and  pounds  of  leaf 
tobacco  purchased  by  him,  and  of  whom  purchased ;  also  a  record  of 
the  quantity  sold,  with  the  name  and  residence  in  each  instance,  of 
the  person  to  whom  sold,  and  if  shipped,  to  whom  shipped,  and  to 
what  district.  This  book  is  to  be  kept  at  the  place  of  business  of 
the  dealer,  and  is  to  be  open  at  all  times  to  the  inspection  of  any 
revenue  officer.*  It  is  further  made  the  duty  of  the  dealer  in  leaf 
tobacco,  or  in  any  material  used  in  the  manufacture  of  tobacco  or 
snuff,  to  render  on  demand  of  any  internal  revenue  officer,  a  state- 
ment of  the  quantity  of  tobacco  or  material  sold  to  any  person  named 
in  the  demand.*  Every  farmer  or  planter  producing  or  selling  leaf 
tobacco,  on  the  demand  of  the  revenue  officers,  is  to  make  a  statement 
not  only  of  sales  to  a  particular  person  named,  but  of  all  sales  in  any 
period,  showing  the  number  of  hogsheads,  cases  or  pounds,  and  the 
name  and  residence,  in  each  instance,  of  the  person  to  whom  sold,  and 
the  place  to  which  shipped.     This  statement  is  to  be  on  oath.' 

The  statute  does  not  require  the  farmer,  or  dealer  in  materials 
for  the  manufacture  of  tobacco  or  snuff,  other  than  leaf  tobacco^  to 
keep  a  record  of  his  sales,  but  it  would  be  simply  impossible  for  him 
to  comply  with  the  demand  for  the  statement  unless  he  does.  The 
books  kept  by  such  person  would  not,  like  the  books  required  to  be 
kept  by  the  dealer  in  leaf  tobacco,  be  subject  to  inspection  of  the  rev- 
enue officers ;  they  would  be  strictly  private  books,  not  government 
books. 

The  annual  inventory,  the  daily  entries  and  monthly  abstracts  of 
the  manufacturer  of  tobacco  and  snuff,  together  with  the  records  of 


>  R.  S.  U.  8.  §  8858.  .     «  n>id. 

>  R.  S.  U.  S.  §  3860.    Oae  sale  is  safficient  to  consiitatd  a  dealer.    United  States  v. 
Damiani,  11  Int.  Rev.  Rec.  0. 

*  R.  S.  U.  S.  §  8859.  »  R.  S.  U.  S.  §  8861. 


644  THE  LAW  OF  TAXATION.  [CH,   XXVI^ 

the  planter  and  dealer  in  leaf  tobacco,  and  other  materials,  enable  the 
commissioner  to  ascertain  what  quantity  of  tobacco  the  manafactiirer 
oagbt  to  have  produced  from  the  materials  which  he  reports  as  used, 
and  it  also  enables  him  to  ascertain  whether  he  has  accounted  for  the 
materials  which  he  has  purchased,  and  furnishes  information  for 
making  a  deficiency  assessment. 

Packages. — The  packages  which  may  be  used  are  prescribed,  and 
it  is  not  lawful  to  use  any  others,  {a)  Snufi  is  to  be  put  up  in  pack- 
ages of  1,  2,  8,  4,  6,  8  and  16  ounces,  or  in  bladders  or  jars  not  exceed- 
ing 20  pounds,  {h)  Fine  cut  chewing  tobacco,  and  all  other  kinds  not 
otherwise  provided  for,  in  packages  of  1,  2,  4,  8  and  16  ounces^  or  at 
the  option  of  the  manufacturer,  in  wooden  packages  of  10,  20,  40  and 
60  pounds  each.^  What  tobacco  comes  under  the  description  of  ^^Jin& 
cut  cJiewing  "  is  a  matter  of  great  doubt,  both  among  dealers  and  in 
the  department.  The  dealers  claim  that  "it  includes  all  tobacco 
which  has  been  stripped  of  all  its  stem  before  the  process  of  cuttings 
and  which  is  not  cut  coarser  than  fifty  threads  to  an  inch,  and  which 
is  made,  intended  and  sold  as  fine  cut  chewing.'^  The  department 
claims  that  it  must  have  been  stripped  of  all  its  stem  before  the  pro- 
cess of  cutting.  It  must  be  cut  from  leaf  used  as  chewing  stock,  and 
not  from  scraps,  clippings,  waste  or  cigar  stock,  and  it  must  have  been 
made  for  and  intended  and  sold  as  fine  cut  chewing.  As  to  the  de- 
gree of  fineness,  while  regarding  fifty  threads  as  too  coarse,  no  limit  is 
fixed.^  {c)  All  smoking  tobacco,  all  cut  and  granulated  tobacco  other 
than  fine  cut  chewing;  all  shorts,  the  refuse  of  fine  cut  chewing, 
passed  through  a  riddle  of  .thirty-six  meshes  to  the  square  inch,  and 
all  refuse  scraps,  clippings,  cuttings,  sweepings  of  tobacco,  in  packages 
of  2,  4,  8  and  16  ounces,  {d)  All  cavendish,  plug  and  twist  tobacco  is 
to  be  put  in  wooden  packages  not  exceeding  200  pounds.  Wooden 
packages  are  required  to  have  printed,  or  marked  on  them,  the  name 
of  the  manufacturer,  place  of  manufacture,  the  registered  number  of 
the  factory,  the  gross  weight,  tare  and  net  weight  of  each  package.^ 

The  exceptions  to  this  mode  of  packing  are  tobacco  and  enxxS 
transported  in  bond  for  exportation,  and  actually  exported,  and  fine  cut 
shorts,  the  refuse  of  fine  cut  chewing,  refuse  scraps,  clippings,  cut- 
tings and  sweepings  of  tobacco,  sold  in  bulk  by  one  manufacturer  to 
another,  or  for  export  under  regulations  of  the  commissioner.  No  to- 
bacco or  snufi  is  to  be  sold  unless  it  be  in  the  packages  as  described^ 


»  R.  S.  U.  S.  §  8862. 

*  21  Int.  Rev.  Rec.  145,  146,  correspondence  of  commissioner  as  to  tobacco  seized  be- 
cause not  coming  under  the  class  of  Jine  e%U  chewing,  and  packed  as  prescribed. 

«  R.  8.  U.  S.  §  8362. 
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and  stamped  in  the  mode  prescribed,  except  that  retail  dealers  may 
eell  from  wooden  packages  properly  stamped.^ 

Registry  of  the  Factory, — The  collector  is  required  to  keep  a  rec- 
ord open  to  the  inspection  of  any  person,  containing  the  name  and 
residence  of  every  person  engaged  in  the  manufacture  of  snnS  or  to- 
bacco in  his  district,  the  place  where  it  is  carried  on,  and  the  number 
of  the  factory.  The  factories  in  the  district  are  all  numbered  consecu- 
tively, and  the  numbers  cannot  be  changed.  Under  the  name  of  each 
manufacturer,  the  collector  is  to  record  his  annaal  inventories  and  his 
monthly  abstracts.' 

Label. — In  addition  to  the  other,  requirements,  the  manufacturer 
•of  tobacco  or  snufi  is  required  to  print  on  each  package,  or  to  attach 
thereto  a  label,  on  which  shall  be  printed  the  manufacturer's  name, 
the  number  of  the  factory,  the  district  and  State  in  which  it  is  situated, 
and  these  words :  "  Notice. — The  manufacturer  of  this  tobacco  has 
complied  with  all  the  requirements  of  law.  Every  person  is  cautioned, 
under  the  penalties  of  law,  not  to  use  this  package  for  tobacco  again."* 

Stamps. — ^As  in  the  case  of  distilled  spirits  and  malt  liquors,  the 
tax  is  paid  by  a  stamps,  which  indicate  the  weight  and  class  of  the  ar- 
ticle. They  are  purchased  from  the  collector  of  the  district  in  which 
iiie  factory  is  situated,  and  are  to  be  affixed  by  the  actual  mannfact- 
urer  of  the  article  before  it  is  removed  from  the  place  of  making  or 
factory.  Stamps  on  wooden  packages  are  to  be  canceled  by  sinking  a 
portion  of  the  stamp  with  a  steel  die  into  the  wood ;  other  stamps  are 
canceled  under  regulations  of  the  commissioner,  which  require  them 
to  be  canceled  by  writing  or  printing  on  the  stamp  the  manufacturer's 
name  and  the  date  of  the  cancellation.  If  the  stamp  used  be  a  strip 
'Stamp,  it  must,  in  addition,  be  so  affixed  that  in  opening  the  package 
or  using  the  contents,  the  stamp  will  be  effectually  destroyed. 

Stamps  on  kegs  or  barrels  of  fine  cut  chewing  are  to  be  placed 
across  the  staves,  between  the  first  and  second  tier  of  hoops.  On 
boxes  of  fine  cut  chewing,  and  boxes  or  caddies  of  plug  or  other 
tjhewing  tobacco,  the  stamp  is  to  be  affixed  over  one  comer  or  angle 
of  the  box,  at  equal  distances  from  either  end,  and  attaching  about 
equally  to  either  side.  A  groove  an  inch  deep  is  to  be  made  in  the 
wood  to  receive  the  stamp  and  prevent  its  being  rubbed  or  torn  in 
handling.^ 

Conditions  of  Removal  for  SaJe  or  Consumption. — ^From  what 


»  R.  S.  U.  8.  §  8868.  »  R.  S.  U.  S.  §  8867. 

«  R.  S.  U.  8.  §  8864. 

*  R.  8.  U.  8.  §  8369.    See  regulations  of  CommUaoner  Bump,  Int.  Rer.  Laws,  229. 
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has  been  said  it  will  appear  that  before  removal,  (a)  the  tobacco  must 
be  put  up  in  legal  packages ;  (J)  the  package  must  have  printed  ther©^ 
on,  or  securely  affixed,  a  label  with  the  manufacturer's  name,  the  reg- 
istered number  of  the  factory,  and  the  district  and  State,  and  if  a 
wooden  package,  the  manufacturer's  name  and  place  of  manufacture, 
or  the  proprietor's  name  and  his  trade-mark,  the  registered  number  of 
the  factory,  the  gross  weight,  the  tax  and  net  weight  of  each  package 
must  be  printed  or  marked  on  the  box.  {c)  Every  package  must  have 
affixed  and  canceled  a  proper  stamp  or  stamps  to  indicate  the  weight 
and  class  of  the  tobacco  for  which  payment  of  the  tax  is  mad^.  (d) 
These  stamps  must  be  affixed  and  canceled  in  the  mode  prescribed  by 
the  commissioner.  Any  removal  of  tobacco  from  the  place  of  manu- 
facture, without  a  compliance  with  these  conditions,  is  a  removal 
otherwise  than  as  provided  by  law,  and  subjects  it  to  forfeiture.  How 
far  the  failure  to  comply  with  the  regulations  of  the  commissioner 
can  be  made  a  cause  of  forfeiture,  or  of  the  imposition  of  a  penalty, 
will  be  considered  hereafter. 

Rate  of  Tax. — ^Prior  to  1872,  there  were  two  rates  of  tax  on 
tobacco,  according  to  its  grade  or  classification.  In  that  year  it  wafr 
made  imiform  on  all  kinds  of  tobacco.  In  the  Eevised  Statutes,  the 
tax  on  snufi  is  thirty-two  cents  per  pound,  and  on  all  kinds  of  tobacco 
twenty  cents  a  pound.^  By  the  act  of  March  3, 1875,  it  was  increased 
on  tobacco  to  twenty-four  cents  per  pound,  so  that  the  tax  on  tobaqco 
of  every  kind  is  now  uniform.'  This  act  makes  provision  that  when  a 
manufacturer  had  made  a  written  contract  for  tobacco,  cigars,  or  cigar- 
ettes, before  the  passage  of  the  act,  he  might  deliver  the  tobacco  or 
cigars  without  paying  the  increased  tax,  but  the  purchaser  is  required 
to  pay  it.  This  is  similar  to  the  provisions  noticed  heretofore  as  to 
the  manufacturers  of  other  goods.' 

Imported  Tobacco  or  Snuff. — These  articles  not  only  pay  the  im- 
port  duty  fixed  in  the  statute,  but,  in  addition  thereto,  they  pay  a  tax 
of  the  same  amount  as  that  imposed  on  the  articles  manufactured  in 
the  United  States.  The  stamps  are  to  be  affixed  by  the  owner  or  im- 
porter before  they  leave  the  custody  of  the  officers  of  the  customs.* 

Stamps  Destroyed. — To  prevent  the  use  of  packages  with  the  old 
stamps  by  the  manufacturers,  not  only  the  dealers  in  tobacco  or  snuffy 
but  every  person  who  uses  a  package  is  required,  when  it  is  emptied^ 
to  destroy  the  stamps.    Formerly  the  law  required  the  stamped  por-^ 


1  R.  S.  U.  S.  §  8868;  21  Int.  Rey.  Rec.  411,  report  of  Commissioner  Pratt. 
«  18  U.  S.  StAt.  p.  889.  »  Ante,  §  162,  p.  611. 

<  R.  S.  U.  S.  §  8877. 
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tion  of  the  package  to  be  destroyed.  The  construction  given  to  that 
law  by  the  department  was  that  it  was  sufficiently  complied  with  by 
thoroughly  destroying  or  mutilating  the  stamp  alone.^ 

Deficiency  Assessment. — If  the  manufacturer  complies  with  th^ 
law,  he  in  substance,  as  in  the  case  of  the  brewer,  assesses  his  own 
tax  and  pays  it  to  the  collector  before  the  tobacco  leaves  the  place  of 
manufacture.  Usually  this  will  be  done,  because  of  the  liability  of 
the  packages  to  forfeiture  wherever  found  without  the  proper  stamp, 
the  statute  making  the  absence  of  the  stamp  prima  facie  evidence  of 
non-payment.^  But  should  any  tobacco  or  snufE  be  removed  without 
the  payment  of  the  tax,  the  commissioner  is  authorized  to  make  an 
assessment  for  all  such  tobacco  or  snuff  removed  without  the  stamps 
prescribed.  This  assessment  is  in  addition  to  any  penalties  which 
may  be  incurred  by  such  removal.'  It  is  to  be  made  within  two  years 
after  the  removal,  upon  such  evidence  as  the  commissioner  can  ob- 
tain. The  inventories  of  manufacturers,  and  their  abstracts  from 
daily  entries,  if  correctly  made  and  preserved  by  the  collectors,  to- 
gether with  the  collector's  account  of  the  sale  of  stamps,  would  enable 
the  commissioner  to  ascertain,  whether  the  product  returned  by  the 
manufacturer  corresponds  with  the  materials  used  as  shown  by  his  own 
returns.  If  there  was  a  deficiency,  it  would,  as  in  the  case  of  the 
brewer  and  cigar  manufacturer,  be  a  basis  upon  which  such  an  assess- 
ment could  be  made.  But  as  yet  the  commissioner  has  not  been  able 
to  get  from  the  collectors  in  most  of  the  districts  sufficiently  accurate 
information  to  enable  him  to  make  such  assessments.^  The  present 
system  has  been  in  operation  since  1868.' 

Exportation  of  Tobacco^  Sn/uf  or  Cigar's. — Either  of  these  arti- 
•cles  may  be  exported  without  the  tax-paid  stamps,  upon  giving  an 
export  bond  under  such  regulations  as  the  commissioner  may  adopt.^ 
By  an  amendment  of  this  section,  the  party  may,  at  his  option,  in 
lieu  of  an  export  bond,  give  a  transportation  bond,  conditioned  to 
deliver  the  articles  on  board  ship  at  a  port  to  be  named.  The  ex- 
porter notifies  the  collector  of  the  port  of  its  arrival,  and  it  is  then  to 
be  inspected.  At  the  time  of  entry  for  export,  the  party  is  to  give  a 
bond,  conditioned  that  the  tobacco,  snuff,  or  cigars,  shall  be  landed  at 
the  port  specified  in  the  entry,  or  some  other  port  without  the  juris- 
diction of  the  United  States.    When  it  is  loaded,  the  collector  trans- 


J  R.  S.  U.  S.  §  8876 ;  10  Int.  Rey.  Rec.  61.  «  R.  S.  U.  S.  §  8378. 

3  R.  S.  U.  S.  §§  8182,  8871. 

*  22  Int.  Rev.  Rec.  87,  circular  of  the  commissioner  to  collectors,  <fec. 
^21  Int.  Rev.  Rec.  412,  report  of  Commissioner  Pratt. 

•  R.  S.  U.  S.  §  8885. 
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mite  to  the  collector  of  the  district  from  which  the  tohacoo,  Bnuff  or 
cigars  came  a  clearance  certificate,  on  the  receipt  of  which  the  trans- 
portation bond  is  canceled.^ 

Before  the  tobacco,  snuff,  or  cigars,  leave  the  factory,  there  is  to 
be  affixed  a  stamp  indicating  the  intention  to  export,  caUed  an  export 
stamp.     The  law  requiring  such  a  stamp  does  not  impose  a  duty  on 
exports,  the  object  being  merely  to  separate  and  distinguish  the  arti- 
cles  which  are  exempt  from  the  internal  revenue  tax  from  those  of 
the  same  kind  which  are  liable  thereto.    The  price  paid  for  the  stamp 
is  intended  as  a  compensation  for  services  rendered.     This  fee  for  the 
tax  is  very  similar  to  the  fee  required  to  be  paid  in   State  and  citj 
taxation  for  issuing  a  license;  it  has  no  reference  to  revenue.      It 
would  be  strange  indeed  if  this  law,  the  principal  object  of  which  was 
to  allow  the  manufacturer  of  tobacco,  snuff,  or  cigars,  to  put  his  goods 
on  foreign  markets  free  from  the  tax  required  to  be  paid  by  him  if 
sold  in  the  United  States,  a  law  which  gives  him  an  important  and 
valuable  privilege,  should  be  considered  as  a  tax.' 

When  the  Tdac  Law  takes  Effect. — In  State  taxation  such  a 
question  rarely  occurs,  for  under  the  system  which  prevails  there  is 
an  annual  assessment,  commencing  at  some  fixed  period,  and  all  taxes 
are  assessed  as  of  the  rate  prescribed  by  the  statute  on  that  day.  But 
in  the  customs  duties  and  internal  revenue,  with  but  few  exceptions 
in  the  latter,  there  is  no  fixed  day  for  the  assessment  of  the  tax.  In 
customs  the  tax  is  assessed  whenever  the  goods  are  entered  at  the 
custom  house,  and  it  accrues  or  takes  effect  at  the  date  of  importation. 
The  day  of  arrival  in  a  port  with  intent  to  unload  is  the  day  which 
fixes  the  tax,  and  the  rate  then  provided  bylaw  governs,'  unless  the  act 
increasing  or  diminishing  the  tax  provides  otherwise.  And  so  in  the 
case  of  distilled  spirits,  malt  liquors,  tobacco,  snuff,  and  cigars,  the 
assessment  in  substance  takes  place  when  the  tax-paid  stamp  is  placed 
on  the  package  about  to  be  removed,  and  this  occurs  every  day  and 
almost  every  hour  of  the  day. 

The  act  of  March  3, 1876,  which  increased  the  rate  of  tax  on  tobacco 
and  snuff  four  cents  on  the  pound,  contained  the  provision  that  "  the 
increase  of  tax  herein  provided  for  shall  not  apply  to  tobacco  on  which 
the  tax  under  the  existing  law  shall  have  been  paid  when  this  act  takes 
effect."  *  This  act  was  not  signed  until  9  o'clock  p.  m.  of  that  day  by 
the  President.  In  different  parts  of  the  country,  on  that  day,  stamps 
were  purchased  and  affixed  to  tobacco  at  the  rate  of  twenty  cents  a 


»  18  U.  S.  Stat.  p.  312.  »  Pace  v.  Burgess,  Collector,  2  Otto,  872. 

»  AnU,  §  160,  p.  659.  M8  U.  S.  Stat.  p.  839. 
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pound.  When  it  was  ascertained  that  the  act  became  a  law  on  that 
day,  the  collectors  claimed  of  those  who  had  purchased  stamps  on  that 
day  that  they  should  pay  the  additional  four  cents  per  pound.  This 
claim  was  founded  on  the  well-recognized  doctrine  that  no  fractions 
are  reckoned  in  a  day,  and  a  law  that  is  passed  by  a  legislatiye  body 
on  a  particular  day,  takes  effect  at  the  beginning  of  the  day,  without 
reference  to  the  particular  period  of  the  day  at  which  it  passed ;  and 
so  when  it  is  signed  by  the  executive  officer,  the  period  of  the  day  at 
which  it  is  signed  is  not  considered.^  In  the  Circuit  Court  for  the 
eastern  district  of  Virginia,  it  was  held  that  the  rule  of  law  that  there 
are  no  fractions  of  a  day,  did  not  apply  to  this  proviso.  The  rule  it 
is  said  is  a  fiction,  adopted  for  convenience,  which  must  give  way 
whenever  the  right  and  justice  of  the  case  require  it.*  A  different 
view  is  taken  by  other  courts,*  which  sustain  the  general  principle 
that  there  are  no  fractions  of  a  day.  This  rule  is  a  plain  one,  but 
when  we  modify  it,  and  say  that  there  are  fractions  of  a  day  when 
right  and  justice  require  it,  we  adopt  a  most  uncertain  and  variable 
rule,  to  which  might  be  applied  with  much  reason  the  saying  of 
Coke  about  equity,  that  it  was  as  variable  as  the  size  of  the  chancellor's 
foot. 

§  171.  Manufacture  of  Cigars — Banks  and  Bankers. — The 
terra  cigar  includes  cigarettes  and  cheroots.  The  conditions  on 
which  he  is  allowed  to  pursue  the  occupation  are  similar  to  the  pro- 
visions in  the  case  of  the  manufacture  of  tobacco. 

1.  Statement. — He  is  to  file  with  the  collector  a  statement  in  du- 
plicate showing  the  place  of  business,  and,  if  in  a  city,  the  number  of 
the  building  and  name  of  the  street ;  and  if  manufactured  for  another, 
the  name,  residence,  and  occupation  of  such  person  for  whom  manu- 
factured, or  to  whom  deliver  e 

2.  Bond. — He  is  to  give  a  bond,  with  sureties  approved  by 
the  collector,  the  penalty  not  to  be  less  than  $500,  which  is  to 
be  increased  beyond  that,  $100  for  each  person  proposed  to  be 
employed.  The  bond  may  be  increased,  and  additional  securities 
required  from  time  to  time  in  the  discretion  of  the  collector  or 
commissioner.  The  conditions  of  the  bond  are:  (a)  That  no 
person  will  be  employed  to   manufacture  cigars  who  is  not  duly 


'  21  Int.  Rey.  Rec.  p.  89,  circular  of  Commissioner  Douglass ;  Id.  p.  90,  opinion  of 
Attorney  General ;  Id.  p.  101,  reply  of  the  commissioner  to  the  manufacturers  of  St. 
Louis. 

'  Salmon  A  Hancock  v.  Bargees,  21  Int.  Rey.  Rec.  888. 

8  In  re  WUlman,  20  Vt.  668;  In  re  Howes,  21  Vt.  619 ;  United  States  v.  Williams,  1 
Paine,  261. 
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registered  as  a  cigar  maker,  {h)  That  he  will  not  attempt  to  de- 
fraud the  government  of  any  tax  on  his  manufactures,  nor  engage 
in  collusion  with  others  in  any  such  attempt,  {c)  That  he  will 
render  correctly  all  returns,  inventories,  and  statements  prescribed  by 
law.  {d)  That  when  he  adds  to  the  number  of  cigar  makers  he  will 
give  notice  to  the  collector,  {e)  That  he  will  stamp,  according  to 
law,  all  cigars  manufactured,  before  he  offers  the  same,  or  any  part 
thereof,  for  sale,  and  before  he  removes  any  part  thereof  from 
the  place  of  manufacture,  (f)  That  he  will  not  knowingly  sell, 
purchase,  or  receive  for  sale  any  cigars  not  stamped,  and  that  he  will 
comply  with  all  the  provisions  of  the  law  as  to  the  manufacture  of 
cigars.^ 

8.  He  is  to  pay  the  special  tax,  and  the  evidence  of  the  payment 
is  to  be  posted  conspicuously  in  the  place  of  manufacture. 

When  these  conditions  have  been  complied  with,  the  manufacturer 
may  lawfully  commence  business,  but  not  before. 

Bequirements  after  the  Btiainess  is  Commenced. — ^As  in  the  case 
of  manufacturers  of  tobacco,  brewers,  and  distillers,  there  are  many 
regulations  in  the  conduct  of  the  business  which  must  be  complied 
with. 

Sign. — ^He  is  required  to  have  a  sign  on  the  end  or  side  of  the 
building  in  which  the  business  is  carried  on,  so  that  it  can  be  dis- 
tinctly seen.  It  is  to  give  the  full  name  of  the  manufacturer  and  his 
business,  to  be  in  oil  colors  or  gilded,  in  letters  not  less  than  three 
inches  in  length.* 

Certificate. — The  collector  is  required  to  give  a  certificate  of  the 
number  of  cigar  makers  for  which  bond  has  been  given.  This  is  to 
be  posted  in  a  conspicuous  place  in  the  factory.* 

Inventory. — On  the  first  day  of  January  he  is  to  make  an  inven- 
tory of  the  quantity  of  leaf  tobacco,  cigars,  stems,  scraps,  dippings, 
and  waste,  and  the  number  of  cigar  boxes,  and  the  capacity  of  eadi, 
on  hand  at  that  time,  showing  what  portion  of  the  goods  were  manu- 
factured and  what  portion  purchased  by  him.  The  inventory  is  to  be 
verified  by  oath,  and  the  collector  is  to  satisfy  himself  as  to  the  cor- 
rectness of  the  inventory  by  a  personal  examination  of  the  factory. 
If  the  business  is  commenced  or  concluded  after  the  first  day  of  Jan- 
uary, a  similar  inventory  is  to  be  made  at  that  time.^ 

Daily  Entries  and  Monthly  Abstracts. — He  is  to  make  daily 
entries  in  a  book,  the  form  of  which  shall  be  prescribed  by  the  com- 


*  R.  S.  U.  S.  §  888Y.  «  R.  8.  U.  8.  §  8888. 

»  R.  S.  U.  S.  §  3387.  *  R,  S.  U.  S.  §  3890. 
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misdioner,  which  shall  contain :  (a)  All  articles  of  the  character 
named  in  the  inventory  purchased  by  him  ;  and  (b)  the  quantity  of 
leaf  tobacco,  cigars,  stems,  and  cigar  boxes,  of  whatever  description, 
manufactured,  sold,  consumed,  or  removed  for  consumption  and  sale, 
or  removed  from  the  place  of  manufacturing.  On  or  before  the  tenth 
day  of  each  month  he  is  to  furnish  the  collector  with  a  true  and 
accurate  abstract  of  such  purchases,  sales,  and  removals,  verified  by 
oath.^ 

Collector* s  Record, — The  collector  is  required  to  record  in  a  book 
provided  for  the  purpose,  the  name  and  residence  of  every  manu- 
facturer in  his  district,  the  place  of  manufacture,  the  number  of  the 
factory,  the  names  and  residences  of  every  cigar  maker  employed  in 
his  district ;  and  under  the  name  of  each  manufacturer,  he  is  to  enter 
an  abstract  of  his  inventories  and  monthly  abstracts.  The  factories  in 
the  district  are  to  be  numbered  consecutively,  which  numbers  are  not 
to  be  changed.'* 

Leaf  Dealers^  or  dealers  in  materials  used  in  manufacturing 
cigars,  are  required  on  demand  of  any  revenue  officer,  to  render  a 
correct  statement  under  oath,  of  the  quantity  and  amount  of  leaf 
tobacco,  or  materials  sold  or  delivered  to  any  person  named  in  such 
demand.^  Dealers  in  leaf  tobacco  are  required  to  keep  books  show- 
ing their  sales  and  to  whom,^  but  dealers  in  other  materials  used  in 
the  manufacture  of  cigars  are  not,  and  as  to  the  latter,  the  informa- 
tion would  come  from  his  private  books.  The  record  kept  by  the 
collector  is  open  to  the  inspection  of  any  person. 

Packages^  LabelSy  Stamps. — They  are  to  be  packed  in  boxes 
which  have  not  been  used  before  for  that  purpose ;  the  boxes  are  to- 
contain  numbers  either,  25,  50, 100,  250,  or  600  cigars.*  On  every 
box  there  is  to  be  pasted  a  label,  on  which  shall  be  printed  the  name 
of  the  proprietor  or  manufacturer,  the  number  of  the  factory,  the 
district  and  State  in  which  it  is  situated,  and  these  words :  "  Notice. — 
The  manufacturer  of  the  cigars  herein  contained,  has  complied  with 
all  the  requirements  of  law.  Every  person  is  cautioned,  under  the 
penalties  of  the  law,  not  to  use  this  box  for  cigars  again."  * 

The  Bate  of  Tax  is  six  dollars  per  thousand  on  cigars ;  on  cigar- 
ettes not  weighing  more  than  three  pounds  per  thousand,  one  dollar 
and  seventy-five  cents,  and  on  cigarettes  weighing  more  than  three 


*  R.  S.  U.  S.  §  8890 ;  7  Int  Rev.  Rec  69.  Cigars  bought  as  well  as  manufactared  are 
included. 

«  R.  S.  U.  S.  §  3889.  3  R,  g,  \j^  g.  §  3391.  4  r,  g.  U.  S.  §  8360. 

»  R.  S.  U.  S.  §  3392.  •  R.  S.  U.  S.  g  3393. 
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pounds  per  thousand,  six  dollars  a  thousand.^  The  commissioner  has 
prepared  stamps  indicating  the  amount  of  tax  on  the  various  pack- 
ages, which  the  coUeqtor  sells  to  the  manufacturer.'  These  stamps 
are  to  be  placed  on  the  boxes  by  the  actual  manufacturer  before  they 
are  sold  or  removed  from  the  place  of  manufacture.' 

Imparted  Cigars^  in  addition  to  the  duties  paid  on  importation, 
are  required  to  pay  the  same  tax  aa  cigars  manufactured  in  the  United 
States,  and  are  to  have  the  same  stamp  affixed.  The  stamps  are  to  be 
affixed  and  canceled  by  the  owner  or  importer  of  the  cigars  while 
they  are  in  the  custody  of  the  custom  house  officers,  and  they  are  not 
to  leave  the  custody  of  those  officers  until  so  stamped  and  put  in 
boxes  containing  the  quantities  prescribed  for  home  made  cigars.^ 
The  collector  of  the  port  may  designate  a  bonded  warehouse  other 
than  public  stores,  for  the  purpose  of  boxing  and  stamping  such 
<ngar8. 

Emptied  Boxes. — ^When  a  box  is  emptied  of  cigars,  it  is  the  duty 
of  the  person  in  whose  hands  the  box  is,  to  utterly  destroy  the  stamp 
thereon.* 

Exportation  of  Cigars. — They  may  be  removed  for  exportation 
without  payment  of  tax,  on  the  same  conditions  as  tobacco  and  snuff.^ 

Deficiency  Assessments. — The  accoimt  of  sales  of  stamps  which 
the  collectors  are  required  to  keep,  the  inventories  and  monthly  ab- 
stracts of  the  cigar  manufacturers,  and  the  records  of  sales  of  leaf 
tobacco  by  dealers,  are  sources  from  which  the  commissioner  can 
ascertain  the  quantity  of  material  used  by  any  manufacturer,  and 
from  the  same  source  he  ascertains  the  quantity  actually  stamped  be- 
fore sale  or  removal. 

The  result  of  an  examination  of  the  accounts  of  cigar  manufac- 
turers, shows  that  on  an  average,  something  less  than  twenty-five 
pounds  of  leaf  tobacco  is  used  to  manufactifre  one  thousand  cigars. 
If  an  examination  of  a  particular  manufacturer's  returns  shows  that 
he  has  used  more  material  than  he  has  accounted  for  according  to  this 
rate,  a  calculation  is  made  of  the  quantity  that  ought  to  have  been 
manufactured,  and  an  assessment  is  made  for  the  deficiency.''  Sudi  a 
deficiency  is  considered  prim^  facte  evidence  of  the  removal  and  sale 
of  that  quantity  without  affixing  the  proper  stamps.®    Therefore,  if 

1  R.  S.  U.  S.  §  3894;  18  Stat.  U.  S.  p.  889;  Act  of  March  8,  1876. 

«  R.  a  U.  S.  §  8895.  «  B.  S.  U.  S.  §§  8899,  8400. 

*  R.  8.  U.  8.  §  8402.  »  R.  8.  U.  8.  §  8406. 

«  R.  S.  U.  8.  §  3886;  18  U.  8.  Stat.  p.  812 ;  ante,  §  170,  p.  647. 

^21   Int.  Rev.  Rec.  869,  circular  of  the  commissiooer ;    22  Int.  Rer.  Rec.  13,37; 
K  8.  U.  8.  §§  8182,  8871. 

^  United  States  v.  Appel  A  Eatencamp,  22  Int  Rev.  Rec.  169. 
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the  retuniB  show  that  more  cigars  have  been  made  than  are  accounted 
as  on  hand,  or  sold ;  or  if  the  quantity  of  stamps  purchased,  as  shown 
by  the  account  of  the  collector,  are  not  sufficient  to  cover  the  quantity 
of  cigars  reported  as  manufactured,  an  assessment  is  made  for  the  de- 
ficiency. It  is  the  practice  of  the  department  to  give  manufacturers 
an  opportunity  to  explain  these  deficiencies  before  making  an  assess- 
ment.^ This  assessment  ^  to  be  made  within  two  years  from  the 
time  of  removal  from  the  factory,  or  sale  of  the  cigars. 

The  sale  of  cigars  without  payment  of  the  tax  on  them  is  prohib- 
ited, and  they  are  liable  to  seizure  and  forfeiture,  and  as  in  the  case 
of  tobacco,  the  absence  of  the  stamp  is  made  by  statute  prima  facie 
evidence  that  the  tax  has  not  been  paid.^ 

§  172.  Banks  and  Bankers — Stamp  Tax  on  Specific  Objects — 
Bank  Check — Patent  Medicines, — "  Banks  are  of  three  kinds,  of  de- 
posit, of  discount  and  of  circulation.  *  *  *  Originally  the  busi- 
ness of  banking  consisted  only  in  receiving  deposits,  such  as  bullion, 
plate  and  the  lUse,  for  safekeeping  until  the  depositor  should  see  fit  to 
draw  it  out  for  use ;  but  the  business,  in  the  progress  of  events,  was 
extended,  and  bankers  assumed  to  discount  bills  and  notes,  and  to  loan 
money  upon  mortgage,  pawn,  or  other  security,  and  at  a  still  later  pe- 
riod to  issue  notes  of  their  own  intended  as  a  circulating  currency  and 
a  medium  of  exchange  instead  of  gold  and  silver.  Modem  bankers 
frequently  combine  all  of  these  functions,  but  an  institution  prohibited 
from  exercising  any  one  or  more  of  these  functions  is  a  bank  in  the 
strictest  commercial  sense."  ^ 

The  definition  of  bank  or  banker  in  the  statute  is  in  substance  the 
same  as  that  of  Justice  Clifford.  It  is  an  incorporated  bank,  person, 
or  firm,  having  a  place  of  business :  {a)  wliere  credits  are  opened  by 
the  deposit  or  collection  of  money,  subject  to  be  paid  or  remitted  on 
draft,  check  or  order ;  (J)  where  money  is  advanced  or  loaned  on 
stocks,  bonds,  bullion,  bills  of  exchange,  or  promissory  notes ;  {c)  or 
where  such  securities  are  received  for  discount  or  sale. 

The  tax  on  banks  and  bankers  is  one  twenty-fourth  of  one  per 
cent,  on  the  average  deposits  each  month.  This  average  is  ascertained 
by  dividing  the  amount  of  daily  balances  by  the  number  of  business 
days  in  the  month.*  It  is  not  material  whether  the  deposit  be 
general  or  special.'    Interest  credited  is  included  as  a  deposit.^ 


»  21  Int.  Rev.  Rec.  869.  «  R.  S.  U.  S.  §  8898. 

s  Clifford,  J.,  ia  Onlton  v.  Savings  lostitntion,  17  Wall,  118. 
<  6  Int.  Rev.  Rec.  74.  *  11  Int.  Rev.  Rec.  137. 

•  2  Int.  Rev.  Rec  92. 


<K)4  THE  LAW  OF  TAXATION.  [CH.   XXVI. 

On  capital  it  is  one  twenty-fourth  of  one  per  cent.  This  does 
not  include  money  borrowed  from  day  to  day  in  the  usual  course  of 
business.  It  refers  to  the  amount  set  apart  for  the  particular  business, 
not  to  temporary  loans.^  In  the  ease  of  corporations  it  means  the 
fund  contributed  by  the  stockholders  to  carry  on  the  particular  enter- 
prise, and  when  applied  to  individuals  it  has  a  similar  meaning.  The 
fact  that  a  part  of  the  capital  is  invested  in  real  estate,  does  not  ex- 
empt it  from  this  tax.'  It  has  been  claimed  that  the  surplus  funds  of 
a  savings  bank  are  taxable  as  capital,'  but  it  would  seem  to  be  clear 
that  the  capital  intended  to  be  taxed  is  that  fixed  by  the  charter,  and 
that  it  does  not  include  the  surplus  of  the  bank.^  That  part  of  the 
capital  invested  in  United  States  bonds  is  not  taxable,  and  should  be 
<leducted  in  assessing  the  tax,  but  money  borrowed  temporarily  to  be 
used  in  business,  if  invested  in  United  States  bonds,  is  not  to  be  de- 
ducted from  the  capital.* 

On  the  cirotdation^  the  tax  is  one  twelfth  of  one  per  cent.,  and  an 
additional  tax  of  one  sixth  of  one  per  cent,  each  month  on  the  aver- 
age amount  of  circulation  beyond  ninety  per  cent,  of  the  capital.  All 
certified  checks,  and  all  notes  and  other  obligations  intended  to  circu- 
late as  money,  are  included.^  A  State  certificate  of  indebtedness  cir- 
culating as  money  is  liable.''  Banks  and  bankers  are  required  to  make 
returns  of  their  monthly  circulation  and  deposits,  and  their  capital,  on 
the  first  days  of  June  and  December,  and  the  taxes  are  payable  on  the 
first  days  of  July  and  January.  If  default  be  made  in  the  returns, 
the  commissioner  may  estimate  the  tax  from  the  best  evidence  he  can 
obtain,  and  make  an  assessment.' 

£Jxemptian  of  Savings  Banks. — Institutions  known  as  provident 
institutions,  saving  funds,  or  savings  institutions,  having  no  capital 
stock,  and  doing  no  other  business  than  receiving  deposits  to  be  loaned 
or  invested  for  the  sole  benefit  of  the  parties 'making  such  deposits, 
without  profit  to  the  association,  are  exempt  as  to  their  deposits  in- 
vested in  United  States  securities,  and  as  to  all  deposits  not  exceeding 
$2,000  in  the  name  of  any  one  person.  Such  an  institution  is  a  bank, 
and  but  for  the  proviso  would  be  taxable.' 

A  savings  bank  with  a  small  capital,  $1,000,  received  deposits 


I  R.  S.  U.  S.  §  8408,  par.  2 ;    Buley  v.  Clark,  21  WalL  284. 

«  6  Int.  Rev.  Rec.  74.  » 1  Int.  Rev.  Rec  172. 

^  Mechanics'  <fc  Farmers'  Bank  v.  Townsend,  6  Blatch.  G.  C.  815. 

*  21  Int.  Rev.  Rec.  858. 

*  R.  S.  U.  S.  §  8408,  par.  8 ;  2  Int.  Rev.  Rea  18. 

'  5  Int.  Rev.  Rec.  148.  »  R.  S.  U.  S.  §§  8409,  8414,  8415. 

*  Bank  for  Savings  v.  Collector,  3  WalL  495. 
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wlii43h  were  not  payable  on  demand,  but  only  when  f  nnds  were  on 
hand,  and  after  all  previous  demands  were  paid.  The  entry  of  the 
deposit  was  made  in  a  pass  book,  and  when  depositors  were  paid  the 
pass  book  was  presented  and  a  receipt  given  on  it,  or  an  order  might 
be  presented  without  a  pass  book.  Five  per  cent,  of  the  net  profit 
was  set  aside  as  a  reserve  fund,  and  ten  per  cent,  of  the  remainder 
was  reserved  for  stockholders,  who  did  not  otherwise  participate  in 
dividends.  The  reserve  fund  and  interest  thereon  was  lent  out  the 
same  as  deposits,  and  kept  with  the  capital  stock  as  a  security  for  de- 
posits. The  deposits  were  loaned  out  and  repaid  to  depositors  with 
dividends  arising  from  interest.  This  bank  claimed  to  be  exempt 
under  the  proviso,  but  the  court  held  that  it  was  not  an  institution 
without  capital,  and  that  it  was  not  carried  on  solely  for  the  benefit 
of  the  depositors.  The  entry  of  the  amount  on  the  pass  book  consti- 
tuted it  a  deposit,  and  the  fact  that  in  cases  of  emergency  it  was  not 
payable  immediately  did  not  deprive  it  of  its  character  of  a  deposit 
payable  by  check,  draft  or  order.* 

By  the  act  of  June  18, 1874,  just  such  a  savings  institution  as  that 
described  is  exempt,  with  the  restriction  that  the  dividend  to  stock- 
holders shall  not  exceed  eight  per  cent.,  and  that  the  dividend  to  de- 
positors shall  not  fall  below  four  and  a  half  per  cent.,  to  be  made  good 
if  necessary  from  the  capital  stock.  Savings  institutions,  recognized 
as  such  by  the  laws  of  the  States  in  which  they  are,  although  they 
may  have  a  capital  stock,  or  give  bond  for  additional  security  to  their 
depositors,  and  pay  a  dividend,  are  exempt,  just  as  if  they  had  no 
capital  stock.^  This  statute  seems  made  to  meet  the  case  of  Oulton 
V,  Savings  Institution. 

By  the  act  of  June  22d  of  the  same  year,  savings  banks  having 
iw  capital^  doing  no  other  business  than  receiving  deposits  to  be 
loaned  out  for  the  benefit  of  depositors,  are  exempt  from  taxation 
entirely}  Heretofore  the  exemption  applied  only  to  such  deposits  as 
were  invested  in  United  States  securities,  or  did  not  exceed  $2,000  in 
the  name  of  any  one  person. 

The  taxes  which  have  been  considered  apply  only  to  State  banks. 
There  is  another  tax  on  the  circulation  of  State  banks,  of  ten  per 
cent,  on  the  amount  of  the  notes  of  any  person  or  State  bank 
used  for  circulation  and  paid  out.  This  tax  is  to  be  paid  by  every 
bank  whether  State  or  national.  There  is  the  same  tax  on  the  amount 
of  the  notes  of  any  town,  city,  or  municipal  corporation  paid  out.* 


1  Oulton  V,  SaTinga  lastitntioD,  17  VTall.  109.  *  18  U.  S.  Stat  p.  80. 

«  Ibid.  p.  194.  *  R.  S.  U.  S.  §§  8412,  8413,  8414,  8417. 
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All  banks  when  they  make  their  returns,  are  required  to  make 
a  statement  of  the  amount  of  these  notes  so  paid  out.  These  sec- 
tions are  amended  by  the  act  of  1875,^  and  it  is  claimed,  and  the  de- 
partment has  acquiesced  in  the  claim,  that  the  ten  per  cent,  tax  doe& 
not  apply  to  a  person,  firm,  association  or  corporation  not  engaged  in 
banking,  issuing  or  paying  notes  used  as  circulation,  unless  the  note& 
are  their  own.  But  all  banks  and  bankers,  when  paying  out  notes 
used  as  circulation  other  than  national  bank  notes  or  treasury  notes  of 
the  United  States,  are  to  pay  the  ten  per  cent,  on  the  notes  thus  paid 
out.^ 

National  Banks. — These  banks  are  taxed  one-half  of  one  per 
cent,  on  their  circulation,  one-fourth  of  one  per  cent,  on  their  de- 
posits, and  one-fourth  of  one  per  cent,  on  their  capital  beyond  the 
amount  invested  in  United  States  bonds.  The  tax  is  paid  half  yearly 
upon  the  average  amount  of  circulation,  deposits,  and  capital  be- 
yond the  amount  invested  in  United  States  bonds  for  the  previous 
half-year.*  These  taxes  are  paid  to  the  treasurer  of  the  United  States^ 
and  to  enable  him  to  assess  the  tax,  the  banks  make  a  return  to  him 
on  the  first  days  of  January  and  July  of  each  year,  verified  by  the 
oath  of  their  president  or  cashier,  of  the  average  amount  of  their  de- 
posits, the  average  amount  of  their  notes  in  circulation,  and  the  aver- 
age amount  of  the  capital  stock  beyond  the  amount  invested  in  United 
States  bonds,  for  the  next  preceding  six  months.^  If  the  returns  are 
not  made,  the  tax  is  assessed  on  the  amount  of  notes  delivered  by  the 
comptroller  of  the  currency,  and  on  the  highest  amount  of  its  deposits 
and  capital  stock,  to  be  ascertained  in  such  manner  as  the  treasurer 
may  deem  best.*  This  tax  may  be  collected  in  the  manner  in  which 
taxes  are  collected  from  other  corporations,  or  the  treasurer  may  reserve 
it  out  of  the  interest  as  it  becomes  due  on  the  bonds  deposited  to  secure 
circulation.     Any  penalty  is  collected  in  the  same  way.' 

Stamp  Tax  on  Specific  Objects, — Formerly  the  number  of  objects 
subject  to  the  stamp  tax  was  very  great,  but  now  it  is  confined  to  a  few, 
such  as  bank  checks,  patent  medicines,  perfumery  and  cosmetics,  fric- 
tion matches,  and  playing  cards. 

Bank  Checks, — There  is  a  tax  of  two  cents  "  on  every  bank  check, 
draft,  or  order  for  the  payment  of  money  drawn  upon  any  bank, 
banker,  or  trust  company,  at  sight  or  on  demand,"  to  be  paid  by  the 
person  who  issues,  or  the  person  for  whose  benefit  it  is  issued.^    This 


»  18  U.  S.Stat,  p.  811. 
«  R.  S.  U.  8.  §  5214. 
6  R.  S.  U.  S.  §  5216. 
'  R.  S.  U.  S.  g  3418. 


«  21  Int  Rev.  Rec.  846,  347. 

*  R.  S.  U.  S.  §  6215. 

•  R.  9.  U.  S.  §§  985,  936,  5217. 
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section  has  been  amended  bo  that  it  now  reads  on  every  "  bank  cheek, 
draft,  order,  or  voucher  for  the  payment  of  rrwney  whaisoever^  drawn 
npon  any  bank,  banker,  or  trust  company,  two  cents."  ^ 

There  are  two  very  marked  differences  between  the  present  and 
previous  forms  of  the  statute.  It  now  includes  not  only  a  bank  check, 
draft,  or  order,  but  it  also  includes  any  voucher  for  the  payment  of 
money.  Formerly  it  was  necessary  that  the  instrument  should  be 
payable  "  at  eight  or  on  demamd;  "  now  that  is  not  essential.  The 
object  of  the  change  was  said  to  be  to  prevent  the  use  of  time  checks 
and  other  devices  to  evade  the  payment  of  this  tax.  All  substitutes 
for  checks  and  anything  that  can  be  used  as  evidence  of  the  pay- 
ment by  the  bank  of  a  portion  or  the  whole  of  the  deposit  at  the  re- 
quest of  the  depositor,  such  as  time  checks,  receipts  for  the  payment 
of  money  deposited,  and  all  other  vouchers,  are  now  taxable.^  And 
so  notes,  drafts,  and  acceptances  payable  at  a  bank,  when  paid  in  pur- 
suance of  an  understanding  to  that  effect,  and  charged  to  the  maker, 
drawer,  or  acceptor,  are  liable  to  tax.  Checks  drawn  by  a  bank  upon 
itself  in  the  payment  of  its  own  dividends,  or  the  dividends,  coupons, 
or  interest  of  other  corporations,  are  taxable.  Inland  bills  of  ex- 
change, or  bills  drawn  in  a  foreign  country  upon  a  bank,  banker,  or 
trust  company,  are  to  be  stamped  before  being  accepted,  negotiated  or 
paid." 

Ordinary  negotiable  notes  payable  at  a  bank,  made  in  the  usual 
'Course  of  business,  are  not  to  be  stamped.  It  is  only  when  used  as  a 
substitute  for  checks  in  pursuance  of  an  understanding  with  the  bank, 
that  they  are  taxable.^  All  checks  by  officers  of  the  United  States 
government,  or  the  officers  of  any  State,  county  or  city,  are  exempt, 
when  drawn  in  the  exercise  of  their  functions  as  governmental  offi- 
<5er8.'*  The  receipt  of  a  depositor  in  a  pass-book  of  a  savings  bank, 
having  no  capital  and  doing  no  other  business  than  receiving  deposits 
to  be  loaned  or  invested  for  the  sole  benefit  of  depositors,  is  not  tax- 
able as  a  bank  check  or  voucher  for  the  payment  of  money.*  The 
stamps  on  bank  checks,  and  all  stamps  on  specific  objects,  are  to  be 
canceled  by  the  person  who  uses  them,  writing  on  them  the  initials  of 
his  name  and  the  date  thereof.  The  commissioner  is  authorized  to 
make  additional  regulations  as  to  cancellation  of  stamps,  which  he 
may  make  imperative  as  to  patent  medicines.^ 


>  18  U.  S.  Stat.  p.  310,  §  16. 

*  2 1  Int.  Rev.  Rec.  60,  66,  ridings  of  commissioner. 
'21  Int.  Rev.  Rec.  83,  106,  rulings  of  commissioner. 

*  Ibid.  »  R.  S.  U.  S.  §  8420. 

M8  U.  S.  Stat.  p.  840,  §  6.  '  R.  S.  U.  S.  §§  8428,  8424. 

42 


658  THE  LAW  OF  TAXATION.  [CH.   XXVT, 

The  rate  of  tax  on  patent  medicines,  perfumery,  cosmetics,  frio- 
tion  matches,  and  playing  cards,  will  be  found  in  schedule  A.  The 
medicinal  preparations  subject  to  tax  are  {a)  where  the  person  making- 
the  same  has  or  claims  to  have  any  private  formula,  or  occult  secret  or 
art  for  making  the  same.  (J)  Where  such  person  claims  to  have  any 
exclusive  right  or  title  to  making,  or  which  are  made  and  vended 
under  any  letters  patent,  {c)  Where  they  are  made  and  recommended 
to  the  public  as  remedies  or  specifics  for  any  disease  of  the  human  or 
animal  body.^  By  the  act  of  1875,  where  no  proprietorship  is  claimed 
in  the  article,  if  prepared  by  any  manufacturing  chemist  or  druggist^ 
in  accordance  with  a  formula  published  in  any  standard  dispensatory 
or  medical  journal,  and  such  formula  and  where  found  is  distinctly 
referred  to  on  a  printed  label  attached  to  the  article,  it  is  exempt. 
And  where  the  formula  is  printed  on  the  label,  and  no  proprietorship 
is  claimed,  it  is  exempt.^  It  will  be  noted  that  the  articles  exempt 
are  those  in  which  no  exclusive  right  is  claimed  under  letters  patent 
or  otherwise.  The  classes  of  medicines  subject  to  tax  other  than  thia 
class,  are  those  mentioned  as  (a)  and  {c\  where  there  was  a  private 
formula,  or  occult  secret,  and  where  they  were  recommended  as  a 
specific  for  certain  diseases.  The  act  making  the  exemption  says  that 
as  to  these  two  classes,  they  shall  be  exempt,  1st,  when  they  are  pre- 
pared according  to  a  formula  in  a  standard  dispensatory,  and  in  addi- 
tion, the  label  which  is  printed  refers  to  the  formula  and  the  work  in 
which  it  is  found ;  2d,  where  the  formula  itself  is  printed  on  the 
label.  The  rulings  of  the  department  on  the  subject  have  varied,  but 
the  conclusion  arrived  at  seems  to  be,  that  when  prepared  according 
to  a  formula  in  a  standard  work,  and  there  is  no  reference  to  the  dis- 
ease for  which  it  is  a  remedy,  or  the  dose,  it  is  not  even  necessary  to 
refer  to  the  formula,  but  if  the  label  does  refer  to  the  disease,  state 
the  dose  or  give  other  directions  as  to  the  use  of  it,  then  it  must  state 
that  it  is  compounded  according  to  a  published  formula,  and  state  the 
book  or  journal  where  found.  When  prepared  not  in  accordance 
with  any  standard  formula,  then  on  the  label  the  exact  formula  must 
be  printed  to  entitle  the  article  to  exemption  from  tax.* 

Medicines,  friction  matches,  or  other  proprietary  articles  in 
schedule  A,  intended  for  export,  may  be  manufactured  in  a  bonded 
warehouse  and  exported  without  stamp  under  regulations  prescribed 
by  the  commissioner,  and  they  may  be  removed  to  the  Pacific  coast 
for  export,  without  stamp,  under  similar  regulations.^ 


'  R.  S.  U.  S.  Schedule  A,  p.  681.  *  18  U.  S.  Stat.  p.  812,  §  22. 

>  21  Tnt.  Rev.  Rec  88,  113.  *  R.  S.  U.  S.  §§  8433,  8484,  8460. 
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The  stamp  is  to  be  affixed,  as  in  the  case  of  other  mannfactures, 
before  sale  or  removal  for  consumption  or  sale  from  the  place  of 
manufacture,  and  if  the  articles  are  removed  or  sold  without  the 
stamp,  the  commissioner  may  at  any  time  within  two  years,  estimate 
and  assess  the  tax  on  such  articles,  which  assessment  is  certified  to  the 
collector  as  other  taxes.^ 

Articles  of  foreign  manufacture  are  subject  to  the  same  tax  as  if 
they  were  manufactured  in  the  United  States,  and  this  tax  is  in  ad- 
dition to  the  import  duty,  and  every  person  who  offers  for  sale  any 
article  in  schedule  A,  whether  it  be  of  foreign  or  domestic  manufac- 
ture, is  considered  as  the  manufacturer  of  it,  and  is  liable  to  all  the^ 
penalties  imposed  upon  the  sale  of  such  articles  without  a  stamp.^ 

§  173.  Legacy  and  Succession  Tax — Remedy  for  Urraneaus  and' 
Illegal  Tax — Collection  of  Deficiency  Tax — Lien— Collector^ s  Lia- 
bilities.— The  legacy  tax  is  imposed  on  any  legacy  or  distributive 
share  arising  from  personal  property  passing  after  June  30, 1864,, 
either  by  will  or  by  the  intestate  laws  of  any  State  or  territory ;  or  by 
deed,  sale,  or  gift  intended  to  take  effect,  in  possession  or  enjoyment^ 
after  the  death  of  the  grantor.* 

The  succession  tax  is  imposed  on  the  disposition  of  real  estate,  past: 
or  future,  by  deed,  will,  or  the  laws  of  descent,  whereby  any  person 
becomes  beneficially  entitled,  in  possession  or  expectancy,  to  real* 
estate,  or  the  income  thereof,  upon  the  death  of  any  person  after  Janes 
30,  1864.* 

Where  property  was  devised  before  the  act  to  one  for  life,  remain- 
der to  another,  and  the  tenant  for  life  died  after  the  act,  the  tax  ac- 
crues on  the  interest  of  the  remainderman  at  that  time,  for  the  reason 
that  there  is  a  succession  or  devolution  of  title  as  to  the  remainder- 
man at  that  time.*  And  so  when  a  deed  was  made  before  the  act  to 
a  person  for  his  life,  and  after  his  death  to  his  children,  the  tax  ac- 
crues so  soon  as  the  act  is  passed  as  to  the  life  tenant  and  remainder- 
man, although  as  to  the  latter  it  is  not  payable  until  after  the  death 
of  the  life  tenant.*  If  the  real  estate  is  in  the  United  States,  the 
residence  of  the  devisor  does  not  affect  the  tax.''  E.  devised  his  estate 
to  his  wife  and  children,  and  a  large  portion  of  it  was  invested  by  the 
trustees,  under  the  direction  of  the  court,  in  real  estate.  The  wife  of 
E.  married  S.,  and  at  her  death  she  devised  her  portion  of  the  estate^ 


»  R.  S.  U.  S.  g§  8480,  84?7.  *  R.  S.  U.  S.  §  3485. 

*  2  Brightley'B  Dig.  Laws.  p.  866,  §  806.  *  Ibid.  pp.  867,  868,  §  809. 
<^  Blake  v,  McCartney,  10  Int  Rer.  Rec.  181. 

*  BruDe  V.  Smith,  18  Int.  Rev.  Rec.  54.  ^  6  Int.  Rer.  Rec.  178. 
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one-third,  to  S.,  her  second  husband.  The  real  estate  in  which  the 
funds  were  invested  was  valued  at  $45,000.  In  the  partition  of  the 
estate  between  S.  and  the  children  of  E.,  the  portion  of  S.  was  set 
apart  to  him  in  personal  estate.  A  succession  tax  was  claimed  on  one- 
third  of  the  value  of  the  real  estate,  and  the  court  held  that  there  was 
a  devolution  of  title,  in  the  sense  of  the  statute,  and  it  was  not  affected 
by  the  fact  that  S.  received  his  portion  in  personalty,  nor  by  the  fact 
that  he  was  an  alien,  and  as  such  could  not  take  real  estate  under  the 
laws  of  the  State  in  which  the  estate  passed.^ 

At  present  there  is  no  legacy  or  succession  tax  except  such  as  arose 
prior  to  the  first  day  of  October,  1870,  under  the  laws  then  in  force.* 
On  the  day  just  named  the  legacy  and  succession  tax  was  repealed,  but 
the  act  contained  a  proviso  "  continuing  in  full  force  all  the  provisions 
of  the  act  for  levying  and  collecting  all  taxes  properly  assessed,  or 
liable  to  be  assessed,  the  right  to  which  has  already  accrued,  or  which 
hereafter  may  accrue  under  said  act."  A  testator  died  December  4, 
1867,  leaving  real  estate  to  his  widow  for  Ufe,  remainder  to  0. ;  the 
widow  died  June  7, 1872.  This  was  held  not  to  be  within  the  proviso, 
and  not  subject  to  the  succession  tax.  The  view  of  the  court  was  that 
the  proviso  only  extended  to  taxes  assessed,  or  where  the  right  had 
accrued  and  become  absolute.'  But  it  is  submitted  that  this  construc- 
tion can  scarcely  be  correct.  On  the  death  of  the  testator,  the  title 
passed  to  or  devolved  on  the  remainderman,  and  although  its  possession 
or  enjoyment  was  postponed  to  a  future  period,  the  right  accrued  at 
that  time,  and  so  did  the  tax.  The  fact  that  it  was  not  payable  until 
the  remainderman  was  entitled  to  possession  does  not  affect  the  ques- 
tion as  to  the  time  when  the  right  thereto  accrued. 

Eemedy  for  Erroneous  and  lUegal  Tax. — ^AU  assessments  are 
made  by  the  commissioner.  Those  made  under  the  general  provisions 
now  only  apply  to  the  cases  of  banks  or  bankers,  and  the  legacy  and 
succession  tax ;  but  in  the  case  of  distilled  spirits,  tobacco,  snuff,  and 
cigars,  and  articles  under  schedule  A,  the  commissioner  makes  import- 
ant assessments  for  the  tax  not  paid  by  stamps  on  articles  removed  or 
sold.  If  there  is  error  in  these  assessments,  what  is  the  remedy  ? 
After  the  tax  is  paid  he  may  apply  to  the  commissioner  for  the  re- 
funding of  the  tax,  claiming  that  it  is  erroneous.*  Under  the  section 
regulating  the  right  of  the  party  to  sue  for  taxes  erroneously  or  ille- 
gally assessed  or  collected,  and  requiring  an  appeal  to  the  commis- 


»  Scholey  v.  Rew,  23  WaH.  831.  «  R.  S.  U.  S.  §§  8488,  8489. 

'  Mason  v.  Clapp,  21  Int.  ReV.  Rec.  268;  contra,  May  v.  Slack,  16  Int.  Rer.  Rec.  184. 

*  R.  8.  U.  S.  g  8220. 
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sioner,  the  practice  of  the  department  is  to  entertain  an  application 
for  an  dbatement  of  a  tax  erroneonslj  assessed  before  it  is  paid,  thus 
giving  the  tax-payer  an  opportunity  to  have  the  error  corrected.^ 
This  gives  the  tax-payer  a  remedy  similar  to  that  given  in  State  taxa- 
tion, affording  an  opportunity  to  correct  the  error  before  the  tax  is 
paid.  It  is  true  the  same  person  who  makes  the  assessment  hears  the 
appeal,  but  as  it  is  made  upon  information  derived  from  the  collectors, 
and  not  upon  a  personal  examination,  there  is  a  wide  scope  for  errors 
from  that  source,  independent  of  the  probability  that  upon  a  more 
thorough  examination  and  a  full  presentation  of  the  views  of  the  tax- 
payer, the  commissioner  may  change  the  assessment,  or  even  reverse 
his  own  decision.    It  is  often  done. 

In  the  case  of  an  ordinary  assessment,  or  a  deficiency  assessment, 
the  application  of  this  remedy  to  correct  the  error  before  paying  the 
tax  is  plain,  bat  it  is  not  so  in  the  case  of  the  distiller.  For  instance, 
in  the  capacity  tax,  the  elements  upon  which  it  is  based  are  obtained 
at  the  time  of  the  survey,  and  when  the  tax  is  paid  on  the  actual 
product,  by  the  stamp  affixed,  the  information  upon  which  the  dis- 
tiller determines  what  stamp  shall  be  affixed,  is  the  action  of  the 
ganger  who  determines  the  number  of  proof  gallons,  which  is  the 
measure  of  this  tax.  Suppose  there  is  error  in  the  survey  or  in  the 
gauging,  what  is  the  remedy  and  how  is  it  to  be  pursued  ?  In  such 
case,  on  the  principles  which  apply  to  State  taxation,  the  tax  is  not 
illegal  if  the  survey  makes  the  capacity  too  great,  or  the  gauging  is 
too  high.  The  officers  having  jurisdiction  to  act,  the  tax  is  not  illegal, 
it  is  merely  erroneous,  and  the  payment  of  such  a  tax  does  not  entitle 
the  party  to  recover  it  back  from  the  collector,  though  paid  under 
protest,  unless  he  first  takes  steps  to  correct  the  error.* 

In  the  case  last  cited  and  in  some  others  the  distinction  is  recog- 
nized as  one  applicable  to  the  internal  revenue,  but  none  of  the 
opinions  of  the  judges  holding  these  views,  indicate  how  the  remedy 
could  be  used  in  the  cases  I  have  stated,  of  the  capacity  of  the  dis- 
tillery and  the  gauging  of  distilled  spirits.  Such  was  the  case  of 
United  States  v.  Clinkenbeard,*  where  in  a  suit  on  the  bond  of  a  dis- 
tiller for  a  deficiency  capacity  tax,  he  was  allowed  to  show  that  for  a 
certain  number  of  days  he  was  prevented  from  using  the  distillery 
because  of  the  failure  of  the  government  to  furnish  a  storekeeper. 

^  R.  S.  U.  S.  §  8226;  21  Int.  Rev.  Rec.  412,  report  of  CommlBsioner  Pratt;  Bump  Int 
Rev.  Laws,  P.  91<  See  also  the  application  for  abatement  on  Form  No.  47,  and  for  re- 
funding on  Form  No.  46. 

'  Ante,  §g  102,  108.  Pnllan  v.  Einsinger,  2  Abb.  C.  C.  94,  recognizes  the  distinction 
between  erroneous  and  Illegal  taxation  as  applicable  to  the  internal  revenue  tax. 

8  21  Wall.  65. 
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There  the  dissenting  justices  were  of  opinion  that  such  evidence 
would  only  establish  the  fact  that  there  was  error  in  the  assessment, 
wliich  should  have  been  corrected  by  an  appeal  to  the  commissioner.^ 
In  a  subsequent  case,  where  the  assessment  was  based  upon  a  new 
survey  not  made  as  the  statute  directs,  the  supreme  court  was  of 
opinion  that  the  tax  thus  assessed  was  an  illegal  tax,  and  not  merely 
erroneous ;  yet  here  the  assessor  had  jurisdiction  to  act  to  determine 
the  amount  due,  and  the  error  was  in  the  amount  of  the  tax.  A  tax 
was  due,  but  not  so  large  a  tax  as  the  one  claimed.' 

Where  a  tax-payer  made  a  correct  return,  and  the  assessor  made  a 
mistake  as  to  the  amount  of  the  tax,  it  was  paid,  and  then  the  as- 
sessor made  a  re-assessment  which  was  paid  under  protest,  and  suit 
brought  to  recover  the  amount  of  the  re-assessment.  The  court  was 
of  opinion  that  the  assessor  had  the  power  to  correct  the  error,  and 
make  the  re-assessment,  but  that  prior  to  the  re-assessment,  the  as- 
sessor must  determine  that  an  error  has  been  committed,  and  this 
must  be  shown  by  aflSrmative  proof,  the  re-assessment  itself  not 
being  evidence  of  that  fact.  This  fact  is  necessary  to  give  jurisdic- 
tion to  make  the  re-assessment,  and  jurisdiction  is  derived  solely  from 
the  fact  that  there  was  error  in  the  first  assessment.  He  must  in- 
Testigate  and  determine  before  he  acts.  The  existence  of  the  fact 
Mecessary  to  give  jurisdiction  is  never  presumed,  but  must  be  proved.' 

Conclusion  as  to  Remedy  for  Erroneous  Assessment. — From 
this  review  of  the  cases  on  the  subject,  it  would  appear  that  the  dis- 
tinction between  erroneous  and  illegal  taxation  is  recognized  as  to 
taxation  for  internal  revenue,  but  the  courts  seem  inclined  to  extend 
the  doctrine  as  to  illegal  taxation,  and  to  include  any  case  where  a 
larger  or  different  amount  of  tax  is  demanded  and  collected  than  the 
law  requires,  although  the  assessor  who  made  the  assessment  may 
liave  had  jurisdiction  to  assess  some  amount  of  tax. 

Where  there  is  an  error  in  the  assessment  as  to  the  amount,  it 
may  be  that  as  to  the  determination  of  any  of  the  elements  which  enter 
into  the  calculation  of  the  amount,  the  tax-payer  has  the  right  to  ap- 
peal to  the  commissioner  to  correct  the  error,  iefore  he  pays  the  tax. 
The  only  cases  in  which  it  appears  to  be  practical,  are  the  deficiency 
assessments,  the  assessment  on  banks  and  bankers,  and  the  legacy  and 
succession  tax.  Perhaps  the  distiller  may  appeal,  where  the  capacity 
of  his  distillery  is  fixed  too  high  by  the  survey  at  that  time^  but  this 


>  21  WalJ.  71 ;  p.  p.  United  States  v.  King,  4  Ben.  476. 

«  United  States  v.  Ferrary  «<  al  22  Int.  Rev.  Rec.  894;  U.  S.  Sopm.  Ct.  October  Term, 
1876. 

»  Barker  v.  White,  11  Blatch.  C.  C.  446. 
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is  not  material,  as  he  can  exercise  the  same  rights  when  he  is'assessed 
for  the  deficiency  capacity  tax.  The  distiller  could  appeal  from  the 
error  in  gauge  when  the  spirits  are  removed  to  the  distillery  ware- 
house. The  assessment  is  then  made  on  the  product  in  the  casks,  for 
the  purchase  of  tax-paid  stamps  to  be  placed  on  the  casks  is  regulated 
by  the  withdrawal  entry,  and  this  gives  the  number  of  proof  gallons 
determined  by  the  ganger  at  the  time  the  spirits  are  withdrawn  from 
the  cistern  and  removed  to  the  warehouse.  The  assessment  is,  as  has 
been  before  observed,  in  substance,  made  by  the  distiller  on  a  basis 
determined  for  him  by  the  ganger.  If  this  basis  is  erroneous,  it 
ought  to  be  corrected,  but  the  practical  diflSculty  is,  that  there  is  no 
mode  provided  for  changing  the  distillery  warehouse  or  ganger's 
stamp,  or  the  cuts  of  the  ganger  on  the  casks,  each  of  which  show 
the  number  of  proof  gallons ;  and  if  the  commissioners  were  to  under- 
take to  r^ulate  it  or  correct  it,  then  the  tax-paid  stamps  wouldnot 
correspond  with  the  ganger's  stamp ;  and  either  the  spirits  would  be 
liable  to  be  seized  for  this  apparent  violation  of  law,  or  a  door  would 
be  opened  for  fraud  upon  the  revenue.  The  only  practical  remedy 
seems  to  be  that  of  paying  the  tax  and  applying  for  a  refunding,  un- 
less some  such  device  is  adopted  by  the  government  as  has  been  sug- 
gested.* There  seems  to  be  very  general  and  perhaps  just  complaint 
on  the  part  of  dealers,  as  to  the  inaccuracy  of  the  gauging  done  by 
the  revenue  officers,  arising  principally,  it  is  said,  from  the  defective 
instruments  used  for  the  purpose. 

Eemedy  when  Tax  is  Illegal, — I  have  considered  the  remedy 
for  erroneous  taxation  before  the  tax  is  paid^  but  after  the  tax  is  paid, 
under  the  statute  regulating  the  right  to  sue  whether  the  tax  is  erro- 
neous or  iUeffolj  appeal  must  first  be  taken  to  the  commissioner  before 
suit  can  be  brought  to  recover  the  amount  paid.*  The  terms  of  this 
statute,  which  prohibit  suit  until  the  appeal  is  taken,  carry  by  implica- 
tion the  idea  that  if  the  appeal  is  taken,  then  if  it  can  be  estabUshed 
that  the  tax  was  erroneous,  the  party  is  just  as  much  entitled  to  re- 
cover as  if  it  were  established  that  it  were  illegal.  If  this  be  the 
proper  construction  of  this  statute,  then  the  tax-payer  has  always  a 
remedy  after  it  is  paid,  whether  the  tax  be  erroneous  or  illegal,  and 
whether  it  be  one  or  the  other  is  only  material  when  he  desires  to 
have  the  error  corrected  before  the  payment  of  the  tax. 

Prior  to  the  passage  of  this  statute,  if  there  were  any  error  on  the 
face  of  the  proceedings  under  which  the  collector  acted,  or  if  the  tax 


1  21  Int.  Rey.  Rec.  840,  S68 ;  Letter  of  CommissioDer  Pratt  to  F.  O.  Boyd  <fe  Co. 
«  R.  S.  U.  S.  §  8226. 
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were  illegal  in  any  respect,  tlie  doctrine  which  applied  to  collectors 
State  taxes  was  in  full  force  as  to  the  collectors  of  the  internal  revenue^ 
If  such  a  tax  was  paid  under  protest,  it  might  be  recovered 'from  tlie 
collector  in  an  action  of  assumpsit.^ 

In  1866  and  1867  several  acts  were  passed  on  the  subject.  One 
prohibited  any  suit  to  restrain  the  assessment  or  collection  of  any  tax.^ 
It  is  rarely  that  the  collection  of  a  tax,  State  or  municipal,  is  enjoined 
by  the  courts.  It  is  never  en  joined  for  illegality,  because  the  party 
has  his  remedy  at  law.  It  is  sometimes  enjoined  where  there  is  a 
want  of  power  in  the  body  levying  the  tax,  or  where  there  is  some^ 
recognized  ground  of  equity  connected  with  the  case.*  But  this  stat- 
ute makes  the  prohibition  absolute  as  to  federal  taxation,  yet  it  ha» 
been  suggested  that  it  does  not  apply  to  a  case  where  the  assessor  haj» 
no  jurisdiction.^  It  might  well  be  replied  to  the  suggestion,  that  if 
there  be  no  jurisdiction,  all  parties  concerned  are  trespassers,  and  th& 
remedy  would  be  complete  at  law. 

The  other  act  prohibits  any  suit  being  brought  to  recover  any  in- 
ternal tax  alleged  to  have  been  erroneously  or  illegally  assessed  or  col- 
lected, any  penalty  claimed  to  have  been  collected  without  authority, 
or  any  sum  alleged  to  have  been  excessive,  or  in  any  manner  wrong- 
fully collected,  until  certain  conditions  are  complied  with.*^  The  con- 
ditions are  that  an  appeal  from  the  payment  of  the  tax  is  to  be  taken 
to  the  commissioner,  and  if  he  decides  against  the  appellant,  the  suit 
which  is  then  permitted  must  be  brought  within  two  years  from  the 
time  the  cause  of  action  arose.  The  limit  fixed  as  to  the  appeal  is  also> 
two  years  from  the  period  when  payment  is  made  of  the  tax  com- 
plained of.  If  the  commissioner  delays  his  decision  more  than  six 
months  from  the  time  of  the  appeal,  then  suit  may  be  brought  within 
the  two  years,  without  waiting  for  his  decision ;  but  unless  the  de- 
cision is  so  delayed,  the  appeal  is  a  condition  which  precedes  the  right 
to  sue  for  any  such  tax,  and  unless  the  party  shows  his  appeal  and  de- 
cision thereon,  he  must  fail  in  his  action,  nor  would  he  find  relief  in 
the  Court  of  Claims.* 

When  the  condition  has  been  complied  with,  the  collector  may  h& 
sued  in  an  action  of  assumpsit,  and  if  the  tax-payer  can  establish  the 
fact  that  he  has  paid  more  money  than  he  ought  to  have  paid  under 
the  law,  whether  the  increased  amount  results  from  a  want  of  juris- 


'  PUladelphia  v.  Collector,  6  Wall.  780.  «  R.  S.  IT.  S.  §  3224. 

»  Ante,  §§  126,  143.  *  Pullan  v.  Kinsinger,  2  Abb.  C.  C.  94,  102. 

»  R.  8.  (J.  S.  §§  8226,  8227,  8228. 

*  Nichols  V.  United  States,  1  Wall.  180,  an  attempt  to  recoyer  duties  illegally  exacted 
without  protest;  also  Braun  v,  Sauereio,  10  Wall.  218. 
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diction  in  the  officers  assessing  or  collecting,  or  any  other  illegality,  or 
from  any  error  committed  by  any  of  the  officers  intrusted  with  the 
assessment  and  collection  of  the  tax,  he  is  entitled  to  recover.  The 
theory  on  which  the  recovery  was  based  in  State  taxation  and  under 
the  customs  laws  was  the  same,  that  the  collector  had  in  his  hands 
money  of  the  plaintiff,  illegally  exacted,  and  the  law  raised  an  implied 
promise  to  repay.  But  the  Supreme  Court  of  the  United  States  re- 
pudiate this  theory  as  to  internal  revenue,  and  place  it  upon  the 
ground  that  the  internal  revenue  acts  warrant  the  conclusion  as  a 
necessary  implication,  that  Congress  intended  to  give  the  tax-payer 
such  a  remedy.^  The  only  provisions  that  bear  especially  on  that  sub- 
ject are  the  statute  just  referred  to,  limiting  the  conditions  on  which 
suit  may  be  brought,  and  the  statute  authorizing  the  commissioner  to 
repay  to  the  collector  such  sums  as  may  be  recovered  against  him  for 
internal  revenue  taxes  collected  by  him,^  together  with  the  statute  re- 
quiring the  collector  to  pay  daily  into  the  treasury,  or  some  govern- 
ment depository,  ail  sums  collected  by  him.'  Is  it  not  an  implied 
promise  after  all  1  Before  these  statutes,  and,  in  the  case  of  customs, 
before  the  statute  requiring  the  collectors  of  ports  to  pay  into  the 
treasury  the  money  received  for  duties,  notwithstanding  protest,  the 
promise  was  raised  upon  common-law  principles ;  now,  if  it  is  a  neces- 
sary implication  from  the  statute  that  the  party  shall  sue,  the  promise 
is  implied  from  the  statute. 

In  this  species  of  taxation,  as  in  those  heretofore  considered,  the 
assessment,  if  regular  on  its  face,  protects  the  collector,^  and  if  the  tax 
is  paid  voluntarily,  although  it  may  be  erroneous  or  illegal,  the  tax- 
payer cannot  sue  the  collector.  But  it  is  not  necessary,  as  in  customs 
duties,  that  the  protest  should  be  in  writing.  If  the  party  objects,, 
and  the  collector  understands  that  the  taxes  are  regarded  as  illegal  or 
erroneous,  and  that  suit  will  be  brought  to  recover  them,  it  is  suf- 
ficient, and  the  amount  so  paid  may  be  recovered.* 

Under  the  acts  of  1861  and  1868,  the  period  of  limitation,  both  a& 
to  the  six  months  which  the  commissioner  might  delay  his  decision, 
and  as  to  the  time  in  which  the  suit  might  be  brought  after  his  de- 
cision, began  to  run  from  the  date  of  the  appeal  taken.  The  construc- 
tion given  to  those  acts  was  that  this  period  was  the  time  when  the 
papers  in  reference  to  the  appeal  were  filed  in  the  office  of  the  com- 
missioner, not  the  time  when  they  were  filed  with  the  collector  for 


»  Collector  v.  Hubbard,  12  Wall.  1. 12.  «  R.  S.  U.  S.  §  8220. 

>  R.  S.  U.  S.  g  8210.  *  Erskine  v.  Hohnback,  14  Wall.  613. 

<^  Erskine  v.  Van  Arnsdale,  16  Wall  76 ;  Baffin  v.  Mason,  16  Wall.  671. 
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his  certificate.^  Now,  by  the  Revised  Statutes,  the  same  period  is 
iixed  upon  for  the  beginning  of  the  six  months  delay,  bat  the  period 
when  the  statute  begins  to  run  for  suit  brought,  or  appeal  taken  for 
refunding  or  abatement,  is  when  the  cause  of  action  arose.  This  pe- 
riod is  the  time  when  the  money  is  paid  contrary  to  law. 

The  statute  under  consideration,  prohibiting  suit  against  the  col- 
lector, is  intended  to  prevent  any  interference  with  or  obstruction  of 
the  officers  in  the  regular  administration  of  the  law.    Although  the 
tax  is  illegal  or  erroneous,  it  is  first  to  be  paid,  then  the  commissioner 
is  to  have  an  opportunity  to  correct  it  before  suit  can  be  brought. 
But  if  the  collector  clearly  exceeds  his  authority,  and  does  acts  not 
warranted  by  his  precept,  he  is  a  trespasser,  and  the  statute  does  not 
apply.     It  may  be  difficult  to  draw  the  distinction,  but  the  authorities 
;8ustain  the  position.^    Where  there  is  a  clear  case  of  no  jurisdiction 
in  the  assessor,  even,  he  is  liable  in  trespass  although  not  liable  in 
assumpsit.' 

Mights  of  the  Tax-payer  when  Suit  is  brought  c^ainst  him, — 
When  suit  is  brought  on  the  bond  of  a  distiller  to  recover  the  taxes 
due,  can  he  show  that  the  assessment  is  erroneous,  or  must  he  pursue 
the  same  course  as  if  he  had  brought  suit  to  recover  the  amount  un- 
lawfully exacted  from  him  ?  In  a  well  considered  case  in  the  second 
<;ircuit,  the  view  is  taken  that  in  all  cases  the  distiller  must  pay  and 
appeal,  and  that  when  the  government  seeks  to  enforce  payment,  the 
.same  reasons  of  policy  exist  for  regarding  the  assessment  as  conclu- 
sive for  the  purposes  of  that  suit  as  when  suit  is  brought  by  the  tax- 
payer.* It  is  not  conclusive  because  its  correctness  cannot  be  inquired 
into  anywhere  or  at  any  time,  but  because  Congress  has  prohibited  its 
correctness  from  being  inquired  into  until  after  payment  has  been 
made.  It  is  conclusive  for  the  purpose  of  collecting  the  tax.  An 
additional  reason  for  the  assessment  being  regarded  as  conclusive,  is 
that  it  is  to  a  certain  extent  judicial,  and  should  not  be  attacked  col- 
laterally. This  is  in  accord  with  the  doctrine  in  the  State  courts  on 
that  subject.  Where  suit  is  allowed  to  be  brought  for  the  collection 
of  taxes,  the  assessment  is  conclusive  until  corrected  in  the  mode 
pointed  out  by  the  statute.' 

This  precise  question  was  before  the  Supreme  Court  of  the  United 


*  Cotton  Press  Co.  v.  Collector,  1  Woods,  296. 

«  Erskine  v.  Hohnback,  14  Wall.  618;  Pnllan  «.  Kinsin^er,  2  Abb.  C.  C.  94. 

>  The  Assessor  v,  Osboroes,  9  Wall.  567,  672. 

4  United  States  v.  Black,  11  Blatch.  C.  C.  638 ;  United  States  v.  HodsoD,  14  Int  Key. 
Hec.  100. 

•  Ante,  §§  102,  108,  105. 
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States  in  Clinkenbeard  v.  United  States,^  when  the  court  was  divided 
five  to  four,  the  majority  holding  that  the  statute  requiring  a  tax- 
payer to  appeal  before  he  could  sue,  did  not  apply  where  the  govern- 
ment brought  suit,  and  that  in  the  latter  case  the  government  must 
show,  in  order  to  entitle  it  to  recover,  that  it  is  legally  entitled  to  the 
amount  of  the  tax  claimed  ;  and  while  they  recognized  the  doctrine 
that  the  assessment  is  of  a  judicial  character,  not  to  be  questioned  col- 
laterally, it  was  regarded  as  not  applying  to  the  case  at  bar,  which 
was  to  be  classed  with  cases  where  the  assessment  was  of  persons, 
property  or  operations  not  taxable,  which  would  make  the  tax  not 
merely  erroneous  but  illegal.*  The  minority  thought  the  evidence 
showed  mere  error  in  the  assessment,  and  that  the  requirements  of 
the  statute  as  to  the  appeal,  applied  when  the  government  sued  as 
well  as  when  the  tax-payer  brought  suit.  While  the  doctrine  that  the 
statute  does  not  require  an  appeal,  and  the  assessment  is  not  conclu- 
sive in  a  suit  brought  by  the  government,  where  the  tax  is  illegal, 
seems  to  be  that  which  is  to  prevail  in  the  Supreme  Court  of  the 
United  States,  no  case  yet  has  asserted  the  doctrine  that  the  assess- 
ment is  not  conclusive  for  all  purposes  where  there  is  mere  error. 

Collection  of  Taxes  on  Distilled  Spirits,  Matt  Liquors,  Tobacco, 
Snuff  and  Ciga/rs — Lien  for  the  Tax. — The  tax  on  the  actual  pro- 
duct is  paid  by  stamps  where  the  articles  are  removed  from  the  place 
of  manufacture,  but  the  deficiency  assessments  .made  on  capacity,  or 
on  articles  removed  without  payment  of  the  tax,  go  into  the  hands  of 
the  collector  to  be  collected  as  other  taxes ;  but  in  each  of  these  cases 
the  bond  given  before  entering  mt6  business,  requires  the  tax  to  be 
paid,  and  if  there  is  default  made  in  its  payment,  suit  may  be  brought 
against  the  principal  and  his  sureties  for  the  tax  unpaid.*  By  the 
general  provisions  on  the  subject,  the  United  States  has  a  lien  on  all 
the  property  of  the  tax-payer  from  the  time  default  is  made  in  the 
payment  of  the  tax,*  and  here  there  must  be  demand  before  the 
lien  accrues.  But  in  the  case  of  distilled  spirits  there  is  a  more 
specific  and  unconditional  lien  for  the  tax  on  such  spirits.  It  is  a  first 
lien  on  the  spirits  distilled,  the  distillery,  all  its  fixtures  and  apparatus, 
and  the  lot  of  land  on  which  it  stands.'  Literally,  this  statute  would 
give  a  first  lien  on  distilled  spirits  after  they  left  the  warehouse  prop- 


»  21  Wall.  65. 

'  United  States  v.  Miller,  6  Bias.  128.  A  similar  defense  was  allowed  to  a  suit  on  a 
distiller's  bond  in  United  States  v.  Ferrary,  22  Int.  Rev.  Rec.  894,  Supm.  Ct  U.  S.  Oc- 
tober Term,  1876. 

3  R.  S.  U.  S.  §§  8260,  8886,  8856,  8387.  *  R.  S.  U.  8.  §  8186. 

*  R.  S.  U.  S.  §  8261. 
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erly  stamped,  and  were  in  the  hands  of  a  hona  fide  purchaser.  It 
cannot,  however,  be  intended  that  a  deficiency  tax  should  be  a  lien  on 
spirits  which  have  paid  the  tax  on  the  quantity  in  the  cask,  and  carry 
on  them  the  evidence  of  the  payment  under  the  s^nature  of  the 
revenue  officers,  for  such  is  the  tax-paid  stamp.  The  only  lien,  it 
seems  to  me,  that  could  be  continued  on  the  spirits,  would  be  that  for 
the  tax  on  the  quantity  in  the  cask,  and  the  lien  for  the  deficiency 
tax  must  be  confined  to  the  spirits  on  the  premises,  the  property  of 
the  distiller. 

This  statute  was  construed  where  there  was  a  ^izure  and  condem- 
nation of  distillery  premises  and  distilled  spirits,  and  a  sale  thereof 
under  an  order  of  the  court.  After  the  sale  a  bill  was  filed  under  the 
statute  against  the  purchaser,  claiming  a  lien  on  the  spirits  and  other 
property  sold,  for  the  taxes  due  on  the  spirits.  The  statute  giving 
the  lien  must  be  taken  in  connection  with  the  proceedings  of  con- 
demnation and  sale.  The  property  had  been  forfeited  to  the  United 
States,  and  was  sold  as  the  property  of  the  United  States.  The  order 
might  have  directed  the  sale  subject  to  the  lien  for  taxes,  bift  it  did 
not,  and  the  government  was  held  estopped  from  setting  up  a  claim  for 
taxes,  against  the  purchaser,  in  existence  and  known  at  the  time.^ 

Collectors. — ^They  are  required  to  pay  the  gross  amount  of  all 
taxes  and  revenues  received  daily  into  the  treasury  without  abate- 
ment. A  certificate  of  such  deposit,  signed  by  the  treasurer  or  any 
officer  of  a  designated  depository  of  the  United  States,  is  to  be  trans- 
mitted to  the  commissioner  of  internal  revenue  daily .^  He  is  charged 
with  all  lists  transmitted  to  him  by  the  commissioner,  or  other  col- 
lectors, or  delivered  to  him  by  his  predecessor  in  office,  and  with  all 
moneys  collected  for  penalties,  fees  or  costs,  and  credited  with  all 
lawful  payments  made  by  him.'  If  he  is  in  default  at  any  time,  pay- 
ment is  compelled  in  a  most  summary  mode.  The  solicitor  of  the 
treasury  issues  a  distress  warrant  for  the  amount  due,  directed  to  the 
marshal  of  the  district,  who  levies  upon  and  sells  goods  and  chattels 
of  the  collector  in  five  days.*  If  the  sale  of  the  goods  and  chattels 
does  not  raise  an  amount  sufficient  to  satisfy  the  warrant,  then  it  may 
be  levied  on  the  real  estate  of  the  collector,  which  may  be  sold  at 
public  auction  after  three  weeks'  notice,  in  not  less  than  three  public 
places  in  the  collection  district,  and  in  one  newspaper  in  the  county 


1  United  States  v.  Mackay,  2  Dillon,  299.  Where  property  is  sold  under  distress  for 
taxes,  the  taxes  are  first  paid  oat  of  the  proceeds  (R.  S.  IL  S.  g  8191),  and  distilled 
frl)irit?  are  sold  under  order  of  court  subject  to  tax.     R.  S.  U.  S.  §  3334. 

«  R.  S.  U.  S.  g  3210.  3  R.  S.  U.  S.  §  3218. 

*ll.  S.  U.  S.  §3217. 


§  174.J  INTERNAL  REVENUE.  669 

or  collection  district.  The  marshal  gives  the  purchaser  a  deed 
which  vests  him  with  such  title  as  the  collector  had  at  the  time  of 
the  seizure  thereof.  Such  a  proceeding  is  not  depriving  a  person  of 
property  without  "  due  process  of  law,"  ^  but  to  vest  a  good  title  as  to 
the  real  estate,  it  must  be  strictly  followed,  and  the  deed  should 
show  that  every  step  required  by  the  statute  has  been  taken. 

§  174.  Forfeitures  Edaiing  to  DtstiUed  Spi/rits,  §§  3281, 3299— 
Bona  fide  Purchasers^  cfec. — The  various  stringent  regulations  con- 
cerning especially  the  occupations  which  are  under  the  surveillance  of 
the  government,  are  enforced  by  a  multitude  of  penal  provisions. 
The  violations  of  some  of  these  regulations  are  made  felonies  punisha- 
ble by  fine  and  imprisonment,  others  are  mere  misdemeanors  punisha- 
ble in  the  same  way.  At  other  times  their  violation  is  punished  sim- 
ply by  a  fine,  or  penalty  as  it  if»  usually  styled.  Often  in  connection 
with  these  punishments  there  is  another,  the  forfeiture.  This  applies 
to  the  property  which  is  the  subject  of  tax,  to  that  used  in  the  manu- 
facture of  the  article,  to  the  land  on  which  the  factory  stands,  and 
even  to  personal  property  on  the  premises  where  the  business  is  car- 
ried on.  And  as  the  title  to  the  property  forfeited  to  the  government 
relates  back  to  the  time  the  act  was  committed  which  creates  the  for- 
feiture, rather  than  to  the  time  of  seizure,  third  parties  who  may 
be  purchasers  for  value  of  such  property,  are  as  much  interested  in 
these  questions  as  the  persons  whose  duty  it  is  to  pay  the  tax.  I  do 
not  propose  to  consider  all  the  cases  of  violations  of  the  revenue  laws, 
but  only  the  most  prominent  ones. 

Forfeiture  under  %  3781. — There  are  two  offenses  under  this 
statute.  1.  The  first  is  that  of  carrying  on  the  business  of  a  distiller 
without  giving  a  bond.  This  offense  is  one  so  easily  proved  that  it  is 
rare  that  any  question  is  raised  as  to  it.  2.  The  second  offense  is  that 
of  engaging  in  the  business  of  a  distiller  with  the  intent  to  defraud 
the  United  States  of  the  tax  on  distilled  spirits,  distilled  by  him. 
Each  of  these  offenses  is  punished  as  a  misdemeanor,  by  fine  in  a  sum 
from  $1,000  to  $5,000  and  imprisonment  from  six  months  to  two 
years.  There  is  attached  to  each  the  additional  punishment  of  for- 
feiture of:  {a)  all  right,  title  and  interest  of  the  distiller  in  the  tract 
of  land  on  which  the  distillery  is  situated ;  (J)  all  right  and  title  of 
every  person  who  knowingly  has  suffered  or  permitted  the  business 
of  a  distiller  to  be  carried  «n,  or  has  connived  at  the  same ;  (e)  dis- 
tilled spirits  or  wines,  and  all  stills  or  other  apparatus  fit  or  intended 
for  distillation,  rectification,  or  compounding  of  liquors,  owned  by 


1  Murray's  Lessee  v.  Hoboken  Land  A  ImproTement  Co.  18  How.  272. 
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Buch  person  wherever  found ;  {d)  distilled  spirits  or  wines  and  per- 
sonal property  found  in  the  distillery,  or  in  any  building,  room,  yard 
or  indosure  connected  therewith  and  constituting  a  part  of  the  prem- 
ises ;  {e)  all  personal  property  owned  by  or  in  possession  of  any  person 
who  has  permitted  or  suffered  any  building,  yard  or  indosure,  to  be 
used  for  the  purposes  of  ingress  or  egress  to  or  from  such  distillery, 
which  shall  be  found  in  such  building,  yard  or  indosure;  {/)  the 
right  and  title  of  every  person  in  the  premises  used  for  ingress  or 
egress,  who  has  knowingly  suffered  or  permitted  such  premises  to  be 
so  used. 

The  forfeiture  is  aimed  against  all  the  property  of  every  kind  on 
the  distillery  premises,  the  land  on  which  it  is  situated,  the  premises 
adjoining,  which  have  been  used  as  a  means  of  ingress  or  egress  to  the 
distillery,  and  all  the  personal  property  which  is  found  on  the  prem- 
ises thus  used,  and  against  the  distilled  spirits  and  atiUs  or  other  ap- 
paratus wherever  found.  The  lot  or  tract  of  land  forfeited  is  that 
used  in  connection  with  the  distillery  to  facilitate  the  operation  of 
distilling,  and  is  conducive  to  that  end.^ 

It  is  not  necessary  that  the  owner  of  land  shall  have  knowledge 
that  the  distiller  is  committing  fraud  on  the  revenue  in  order  to  for- 
feit his  land.  If  he  knowingly  suffers  or  permits  his  land  to  be  used 
for  a  distillery,  the  law  places  him  on  the  same  footing  as  if  he  were 
the  distiller  and  owned  the  land,  and  the  expression  ^^  connived  at " 
is  used  in  the  same  sense ;  it  means  connived  at  the  carrying  on  of 
the  distillery,  not  the  fraud.  If  fraud  by  the  distiller  is  shown  in 
such  cases  the  land  is  forfeited  just  as  if  the  distiller  were  the  owner. 
Where  the  land  is  leased,  the  lessor  having  agreed  that  the  United 
States  should  have  a  prior  lien  for  its  taxes,  has  knowledge  that  the 
business  of  distilling  is  carried  on,  and  the  forfeiture  in  such  a  case  is 
not  of  the  lessee's  interest  in  the  land,  but  of  the  fee.*  Where  a  per- 
son leased  a  tract  of  land  for  three  years,  and  without  his  knowledge 
the  lessee  carried  on  a  distillery  for  several  years,  the  taxes  not  being 
paid,  and  the  collector  not  finding  personal  property,  levied  on  the 
land  and  sold  it,  such  a  sale  only  conveyed  the  interest  of  the  lessee, 
and  did  not  affect  the  title  of  the  lessor  ;  under  such  circumstances 
the  land  would  not  be  liable  to  forfeiture.* 

The  effect  of  this  section  is  to  make  the  distillery  and  the  land  on 
which  it  is  situate  a  pledge  to  the  extent  ,of  its  value  by  the  owners 


\ 


^  United  States  v,  Spreckens,  7  Sawyer,  84. 

2  United  States  v.  Distillei^  at  Spring  Valley,  1 1  Blatch.  C.  C.  255 ;  a.  o.  22  Int.  Rev. 
Rec.  218.    The  complicity  of  internal  rerenae  officers  in  fraud  is  no  defeLse  or  excuse. 

>  Gad^r  v.  Bates,  52  Qa.  286. 
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thereof,  that  the  business  of  distaiing  will  not  be  conducted  without 
giving  the  proper  bond,  and  that  it  will  be  conducted  fairly  without 
any  attempt  to  defraud  the  government  of  the  tax  on  the  spirits  dis- 
tilled.^ It  makes  the  owner  of  premises  which  can  be  used  as  a 
means  of  ingress  or  egress  to  the  distillery  take  care  that  his  premises- 
are  not  so  used ;  and  that  no  machinery  or  apparatus  which  coald  be 
easily  used  as  a  means  of  committing  a  fraud  on  the  reveuue  from 
distilled  spirits  is  brought  upon  such  premises,  on  the  pain  of  for- 
feiture  of  the  premises  and  all  such  apparatus  found  thereon.' 

The  forfeiture  may  be  incurred  where  the  business  is  conducted 
without  a  bond,  although  no  spirits  are  produced  but  only  vinegar,  if 
on  the  premises  there  is  the  mash  and  still  capable  of  distilling  spirits,, 
and  the  party  does  distil  any  fermented  mash  or  wort.* 

The  forfeitures  are  enforced  by  a  proceeding  in  rem  against  the 
property  forfeited,  usually  on  information  on  the  common-law  side  of 
the  couit.  The  property  proceeded  against  must  be  described  with 
reasonable  certainty,  so  that  it  can  be  easily  identified.  The  follow- 
ing description  is  not  sufficient :  "  All  the  boilers,  stills,  and  other 
vessels  used  in  the  distillation  of  spirits,  and  all  distilled  spirits,  being 
about  twelve  barrels,  now  in  the  distillery  owned  by  Samuel  W. 
Watts."  The  information  must  also  state  that  the  property  waa 
used  in  the  illicit  distillation  charged,  or  that  the  spirits  are  the  pro- 
duct of  such  distillation.^  Defrauding  or  attempting  to  defraud  the 
United  States  of  the  tax  on  distilled  spirits  is  punished  by  another 
statute,  which  forfeits  the  distillery  and  apparatus,  and  all  distilled 
spirits  and  raw  material  found  on  the  distillery  premises.* 

Forfeitwre  under  §  3299. — The  original  of  this  section  is  §  45  of 
the  act  of  1866,  which  is  in  almost  the  exact  words  of  this  section  in 
the  Kevised  Statutes.  The  act  was  amended  July  13th,  1 868,  and  in 
that  act  it  appears  as  §  36.  This  act  contains,  in  addition  to  the  pro- 
visions in  §  45  of  the, act  of  1866  and  §  3299  of  the  Revised  Statutes^ 
an  amendment  which  states  the  circumstances  under  which  the  burden 
of  proof  will  be  thrown  upon  the  claimant  of  spirits  seized  under  this 
section.  This  amendment  now  appears  in  §  3833  of  the  Revised 
Statutes. 

The  offense  as  defined  in  §  45  of  the  act  of  1866  is  the  same  a& 


»  United  States  v.  A  DiatiUery  in  West  Front  Street,  2  Abb.  C.  C.  192,  196. 

>  United  Slates  v.  Distillery  at  Spriog  Valley,  11  Blatch.  C.  C.  255. 

3  UDited  States  v.  Stela.  6  Ben.  172;  United  States  t^.Prnssing  et  al,  12  Int.  Rev.  Rec. 
84.  See  R.  S.  U.  S.  g  3247,  definition  of  distiller;  see  also  18  Stat.  U.  S.  p.  310,  §  16,. 
amending  g  3242. 

*  United  States  v.  Distillery,  4  Biss.  26.      '  *  K.  S.  U.  S.  §  8257. 
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that  now  in  existence ;  the  difference  is  principally  in  the  natnre  of 
the  proof  required  of  the  claimant  since  the  act  of  1868.  There  is  a 
difference  also  in  this,  that  the  act  of  1866  is  against  illegal  removal 
and  the  non-payment  of  the  tax  imposed  by  laWj  while  §  36  and  the 
Act  now  in  existence  merely  provide  against  an  illegal  removal^  and 
the  expression  "  the  tax  imposed  by  law  not  having  been  paid^^^  is 
left  out.  Prior  to  1868,  the  tax  on  distilled  spirits  was  paid  in 
money,  and  it  was  necessary  to  have  such  a  provision,  but  since  that 
time  it  is  paid  in  stamps  which  are  placed  on  the  package  at  the  time 
of  removal,  and  unless  they  are  so  placed,  the  removal  is  illegal. 

The  offense  is  removing  spirits  from  a  distilleiy  or  a  distiUeiy 
warehouse,  in  any  other  mode  than  that  prescribed  by  the  statute,  and 
applies  to  all  spirits  found  elsewhere  than  in  a  distillery  warehouse. 
A  mere  compliance  with  the  forms  of  law  is  not  sufficient.  Where 
a  party  pretending  that  he  desired  to  remove  spirits  from  Boston  to 
Eastport,  Maine,  executed  the  transportation  bond  required  by  the 
statute  for  that  purpose,  but  instead  of  transporting  them,  he 
removed  them  to  some  point  near  Boston  for  consumption.  The 
bond  was  considered  as  a  fraudulent  device,  and  the  law  was  as  much 
violated  b&  it  would  have  been,  had  the  removal  been  without  bond.^ 
A  portion  of  the  spirits  removed  had  been  mixed  with  other  spirits 
not  liable  to  forfeiture,  and  it  was  claimed  that  as  the  portion  forfeited 
could  not  be  identified  and  separated  from  the  other,  on  the  principle 
of  confusion  of  goods,  none  of  them  should  be  taken  by  the  govern- 
ment ;  but  the  view  taken  by  the  court  was,  that  the  effect  of  the 
doctrine  of  the  confusion  of  goods  would  be  to  forfeit  the  whole 
product  mixed,  and  that  the  United  States  in  no  event  would  lose 
the  quantity  of  forfeited  goods,  although  mixed  with  others  not  liable 
to  forfeiture.'  It  was  also  held  in  this  case,  that  the  knowledge  of 
the  agent  of  a  fraud  committed  on  the  government  would  be  at- 
tributed to  the  principal,  the  knowledge  being  gained  at  the  time  the 
purchase  was  made  for  him. 

In  an  indictment  under  this  section,  it  is  not  necessary  to  prove 
that  the  warehouse  has  been  designated  as  such  by  the  officers  of  the 
revenue  department.  The  court  will  take  notice  judicially  that  the 
law  requires  it  to  be  provided  by  the  distiller,  and  the  jury  may  act 
on  the  presumption  that  he  has  complied  with  the  law.^ 

A  rectifier,  having  liquor  which  he  claimed  to  have  purchased  of  a 


1  The  Distilled  Spirits,  11  Wall.  866;  United  States  v.  Two  hundred  and  seventy- 
eight  Barrels  of  Distilled  Spirits,  Daridge  &  KimbaU,'  878. 

*  11  Wall.  869 ;  B.  p.  2  Abb.  C.  C.  192. 

'  United  States  v.  Smith,  2  Bond,  311. 
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broker,  and  which,  at  the  time  of  purchase,  purported  to  have  had  the 
tax  paid  on  its  manufacture,  mingled  it  with  other  liquors.  This 
mixture  had  been  inspected,  and  was  marked  with  the  rectifier's 
marks,  in  accordance  with  the  statute.  It  was  offered  for  sale  at  a  sum 
less  than  the  cost  of  manufacture  and  the  tax.  The  court  held  that 
the  spirits  could  not  be  legally  in  the  position  where  found  without  the 
tax  having  been  paid  on  their  removal  from  the  warehouse,  and  being 
«old  below  cost  and  tax,  the  burden  of  proof  was  thrown  upon  the 
claimant  to  show  that  the  tax  laws  had  actually  been  complied  with.^ 

Where  distilled  spirits  were  found  in  a  general  bonded  warehouse 
in  New  York,  removed  from  Chicago,  on  a  permit  from  the  collector 
in  Chicago  to  transport  them  from  the  distillery  warehouse  to  the  gen- 
eral bonded  warehouse  in  New  York,  it  was  claimed  that  this  removal 
thus  made  was  evidence  that  all  the  prerequisites  to  removal  from  the 
distillery  warehouse  had  been  complied  with,  such  as  the  marking, 
gauging  and  inspection,  and  the  execution  of  the  transportation  bond. 
The  court  held  that  the  claimant  has  in  his  possession  the  means  of 
showing  compliance  with  the  law,  and  §  45  expressly  places  the  burden 
of  proof  on  him  to  show  that  all  the  requirements  of  the  law  have 
been  complied  with.' 

It  wiU  be  well  to  notice  at  this  point  an  important  case  bearing  on 
this  subject.  One  hundred  barrels  of  spirits  were  seized,  the  informa- 
tion claiming  a  forfeiture  under  §  14  of  the  act  of  1866,  now  §  3450 
of  the  Revised  Statutes.  This  section  is  genenJ  and  applies  to  any 
goods  subject  to  tax  ^'  removed,  deposited  or  concealed  in  any  place 
with  intent  to  defraud  the  United  States  of  such  tax."  The  facts 
were  agreed  upon,  and  in  substance,  were  these :  that  the  goods  were 
removed  from  the  distillery  to  the  bonded  warehouse  with  the  intent 
to  defraud  the  United  States  of  the  tax  on  them ;  that  subsequently 
the  claimant  Henderson  purchased  the  goods  while  in  the  warehouse, 
without  the  knowledge  of  the  intended  fraud,  and  when  he  withdrew 
the  goods  he  paid  the  tax  on  them.  Section  45  of  the  act  of  1866, 
only  forfeits  goods  found  iu  some  other  place  than  the  bonded  ware- 
house. In  the  Circuit  Court,  the  removal  was  considered  a  legal  act, 
and  the  mere  intent  to  defraud,  which  accompanied  that  act,  was  not 
thought  sufficient  to  bring  the  case  within  the  purview  of  §  14.' 
When  the  case  came  to  the  Supreme  Court  of  the  United  States,  the 
decision  below  was  reversed,  the  court  holding  that  the  facts,  as  ad- 


1  United  SUtes  v.  Six  Barrels  of  Distilled  SpiriU,  6  BUtch.  C.  C.  542 ;  Quantity  of 
Distilled  Spirits,  8  Ben.  70. 

'  United  States  v.  Fire  hundred  and  eight  Barrels  of  DistiUed  Spirits,  6  Bl.  C.  C.  409. 

*  United  States  v.  One  hnndred  Barrels  of  Spirits,  2  Abb.  C.  C.  805. 
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mitted,  brought  the  case  precisely  within  the  terms  of  §  14 ;  the  re- 
moval was  with  intent  to  defraud  the  United  States  of  the  tax.  This 
was  the  act  that  forfeited  the  goods,  and  when  condemned,  the  decree 
of  condemnation  relates  to  the  time  of  removal,  overriding  all  other 
claims  and  vesting  title  in  the  United  States  as  of  that  time.  The 
subsequent  payment  of  taxes  to  the  government  and  purchase  of 
the  goods  in  good  faith  do  not  affect  this  title  thus  vested  by  such  a 
removal.^  There  was  a  vigorous  dissenting  opinion  delivered  by  Jus- 
tice Field,  in  which  Chief  Justice  Chase  and  Justice  Miller  concurred. 
"  But  for  the  conclusion  of  the  majority  of  the  court,"  says  Judge 
Field,  ^^  I  should  have  supposed  that  it  would  have  been  impossible,  at 
this  day,  and  in  this  age,  and  in  our  country,  to  obtain  a  decree  confis^ 
eating  the  property  of  a  citizen  for  anything  which  a  former  owner  of 
the  property  may  have  intended  to  do,  but  never  did,  with  respect  to 
it.  I  should  have  said  that  the  intentions  of  the  mind,  lying  dormant 
in  the  brain,  had  long  since  ceased  to  be  subjects  for  which  legiala- 
tures  prescribed  punishments.  Against  threatened  injuries  to  person 
or  property,  i^medies  are  provided,  and  this,  it  is  believed,  is  the  ex- 
tent  to  which  legislation  can  legitimately  go  with  respect  to  intentions^ 
however  fraudulent  or  wicked,  so  long  as  they  remain  undeveloped 
by  action.  Penalties  and  forfeitures  are  not  inflicted  at  this  day,  in 
any  civilized  and  free  government,  for  the  motives  with  which  lawful 
acts  are  done."  While  thus  denying  the  authority  of  Congress  to 
pass  such  a  law,  the  opinion  goes  on  to  argue  that  such  was  not  the  in- 
tention of  Congress.  It  claims  that  §  14  must  be  construed  in  con> 
nection  with  §45,  and  that  when  the  two  are  taken  together,  it  is  evi- 
dent that  the  forfeiture  is  denounced  against  a  removal  to  some  place 
oiker  them  a  handed  warehouse.  The  law  not  only  permits,  but  com- 
mands the  removal  to  the  warehouse,  and  for  a  defined  purpose,  to 
receive  the  payment  of  the  tax  on  it,  by  placing  it  in  the  custody  of 
the  officers  of  the  government,  who  are  authorized  to  retain  it  until 
the  tax  is  paid.  To  say  of  such  a  removal  that  it  is  fraudulent,  in  the 
language  of  Judge  Field,  is  ^^  as  reasonable  as  to  declare  that  a  debtor 
intends  to  defraud  his  creditor  when  he  places  in  his  hands  the  money 
to  pay  his  demand."  In  that  book  which  is  recognized  as  the  horn- 
book of  our  profession,  Blackstone,  we  are  told  that  laws  are  not  to 
bs  construed  literally,  and  the  illustration  is  that  of  the  Bolognian 
law,  "  that  whoever  drew  blood  in  the  streets,  should  be  punished  with 
the  utmost  severity,"  which,  we  are  told,  was  held,  after  long  debate^ 
not  to  apply  to  a  surgeon  who  opened  the  veins  of  a  person  that  fell 


1  Henderson's  Distilled  Spirits,  14  Wall.  44. 
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down  in  the  street  with  a  fit*  The  object  of  that  law  was  to  protect 
human  life,  and  an  effort  to  preserve  it  was  not  allowed  to  be  punished 
because  literally  within  its  terms.  What  was  the  object  of  the  law 
under  consideration  ?  To  secure  the  payment  of  the  tax  on  the  spirits,* 
is  the  answer  and  only  answer  that  can  be  given.  What  was  the* 
tendency  and  effect  of  a  removal,  though  with  a  fraudulent  intent,  to^ 
the  bonded  warehouse  ?  Was  it  not  to  secure  the  payment  of  the  tax 
by  placing  the  spirits  in  the  hands  of  the  officers  of  the  government,, 
officers  specially  charged  with  the  duty  of  receiving  that  tax !  The 
object  of  the  law  is  accomplished  by  such  a  removal,  just  as  much  as 
it  would  be  had  not  the  intent  to  defraud  existed,  and  yet  the  majority 
of  the  court  hold  that  such  removal  forfeits  the  spirits.  The  principle, 
if  carried  out,  would  compel  them  to  hold  that  the  surgeon  of  Bologna 
ought  to  have  been  punished. 

The  minority  of  the  court  thought  that  §  14  was  not  intended  to 
apply  to  distilled  spirits  at  all,  but  only  to  meet  the  cases  of  removal 
or  concealment  of  goods  subject  to  tax  with  an  intent  to  defraud,  for 
which  no  special  provision  had  been  made.  The  reasoning  upon 
which  this  opinion  is  based  is  forcible,  yet  it  is  to  be  remembered  that 
in  revenue  laws  it  is  a  very  common  thing  to  find  an  act  punished  in 
different  forms,  or  rather  that  a  particular  act,  when  committed,  may 
be  of  such  a  character  that  it  will  fall  under  more  than  one  statute 
denouncing  penalties  against  violations  of  such  laws.  In  such  case  it 
may  be  punished  under  either,  but  not  both.  It  is  usual  in  informa- 
tions and  indictments,  to  have  counts  under  all  the  statutes. 

Bona  fide  Purchaser. — This  case  settles  the  doctrine  as  to  all 
such  purchasers  of  any  article  forfeited  for  a  violation  of  the  internal 
revenue  laws.  When  the  decree  of  condemnation  is  made,  it  reverts 
to  the  period  when  the  act  was  committed  which  creates  the  for- 
feiture, and  all  titles,  whether  arising  from  purchase  or  otherwise, 
give  way  to  the  title  of  the  United  States  from  that  time,  and  the  title 
of  the  government  begins  then.'  Of  course  this  does  not  include  the 
case  of  a  forfeiture  which  is  in  the  alternative,  and  the  government  is 
at  liberty  to  proceed  for  the  forfeiture,  or  for  the  alternative  value. 
This  modification  of  the  doctrine,  it  will  be  recollected,  arose  under  a 
statute  where  in  the  same  statute  the  privilege  was  given  to  the 
government  to  proceed  either  for  the  goods  themselves  or  for  their 
value.*    It  is  a  very  grave  question  whether,  when  the  government  is 


'  1  Blacketone,  Sharswood's  ed.  p.  69  [61]. 

'  Henderson's  Distilled  Spirito,  14  Wall.  56-58 ;  2  Bond,  805;  21  Int.  Rer.  Rec.  166. 

'  Caldwell  v.  United  States,  8  How.  366. 
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at  liberty  to  proceed  under  several  difEereot  statutes,  for  distinct  acts,  or 
the  same  act,  and  some  of  these  statutes  give  the  right  to  forfeit  the 
goods  and  others  do  not,  if  the  same  doctrine  does  not  apply.  The 
purchaser  in  good  faith  could  certainly  with  as  much  reason  say,  "  I 
could  not  know  that  the  government  would  proceed  for  a  forfeiture ; 
it  had  not  exercised  the  right  by  seizing  the  goods,  as  it  might  have 
done,  when  I  purchased ;  so  far  as  I  knew,  it  might  never  proceed  for 
the  forfeiture." 

Burden  of  Proof . — The  cases  noticed  heretofore  on  this  subject 
were  under  §  45,  for  spirits  found  elsewhere  than  in  a  bonded  ware- 
house, removed  without  payment  of  the  tax,  and  it  provided  that  in 
such  cases,  the  burden  of  proof  should  be  on  the  claimant  to  show 
that  all  the  requirements  of  law  had  been  complied  with.  This  part 
of  that  statute  is  now  found  in  §  3333  of  the  Bevised  Statutes,  and  is 
modified.  It  places  the  burden  of  proof  on  the  claimant  when  tlie 
spirits  are  found  in  any  other  place  than  a  distillery,  distillery  ware- 
house, or  other  warehouse  provided  by  law,  in  the  place  of  business 
of  a  rectifier  or  wholesale  liquor  dealer,  or  in  transit  from  these 
places ;  and  even  if  found  in  these  lawful  places,  under  the  follow- 
ing circumstances :  {a)  when  they  have  not  been  sent  in  conformity 
to  law ;  (i)  when  the  entries  required  by  law  have  not  been  made  as 
to  the  spirits  by  the  owner,  storekeeper,  wholesale  dealer  or  rectifier, 
at  the  time  and  in  the  manner  required  by  law  ;  (6)  when  the  owner 
or  person  in  control  of  them,  has  omitted  to  do  any  act  required  to  be 
done,  or  done  any  act  prohibited — if  found  under  these  circumstances, 
the  claimant  has  the  burden  of  proof  to  show  that  no  fraud  has  been 
committed,  and  that  the  law  has  been  fully  complied  with. 

Section  3327. — This  applies  to  a  removal  of  spirits  in  packages  of 
more  than  ten  gallons,  at  any  other  time  than  between  sunrise  and 
sunset,  either  from  the  distillery,  or  from  a  rectifier's,  wholesale 
dealer's,  or  other  place  where  they  may  be  stored.  The  offense  is 
punished  by  fine  of  $100  for  each  cask  removed,  which  applies  to 
every  person  engaged  in  the  removal,  and  in  addition  the  spirits  so 
removed  are  forfeited,  together  with  the  vessel  containing  them,  and 
any  horse,  cart,  boat,  or  other  conveyance  used  in  the  removal, 

StiU  set  up  unthout  Permit. — No  still  is  to  be  set  up  without  the 
permission  of  the  collector  first  obtained,  under  penalty  of  a  fine  of 
$500,  and  forfeiture  of  the  distilling  apparatus.^ 

Still  JJn/registered. — ^The  failure  to  register  any  still  in  the  pos- 
session, custody  or  control  of  any  person,  subjects  such  person  to  a 


»  R.  S.  U.  S.  §  8265. 
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penalty  of  $100  to  $1,000,  and  imprisonment  from  one  month  to  one 
year.  In  addition,  it  subjects  to  forfeitm'e  the  distilling  apparatus, 
and  all  personal  property  in  the  possession,  custody,  or  control  of 
such  person,  which  are  found  in  the  building,  or  in  any  yard  or 
inclosure  connected  with  the  building  in  which  the  still  is  set  up.^ 

No  Sign. — This  applies  to  distillers,  rectifiers,  and  wholesale 
liquor  dealers.  It  subjects  not  only  the  dealer  or  distiller  to  a  line, 
but  also  every  person  who  works  in  the  establishment,  or  who  know- 
ingly receives  or  carries  away  any  distilled  spirits  from  any  establish- 
ment without  a  sign  such  as  is  required  by  the  statute,  and  any  person 
who  carries  any  grain,  molasses,  or  raw  material  to  a  distillery  without 
such  sign.  The  distiller  or  dealer  is  not  only  subject  to  a  fine,  but  the 
other  persons  dealing  with  him  are  liable  to  both  fine  and  imprison- 
ment. In  addition  a  forfeiture  is  incurred,  of  all  horses,  carts,  drays, 
wagons,  or  vehicles,  used  in  conveying  the  spirits  from  any  of  these 
places,  or  in  conveying  the  raw  material  to  the  distillery.' 

Stamp  on  Spirits, — All  distilled  spirits  found  in  any  cask  or 
package  containing  five  gallons  or  more,  without  any  one  of  the 
stamps  or  marks  required  by  law,  is  subject  to  forfeiture.  This  in- 
cludes all  the  stamps  and  marks  from  the  time  the  spirits  leave  the 
cistern,  and  if  they  lack  any  one  of  these  they  are  forfeited.'  After 
the  tax  is  paid  on  spirits,  they  must  be  removed  from  the  distillery 
premises,  or  they  are  liable  to  forfeiture.* 

False  Entries  in  DistiUer^s  BooJcs, — The  ofiense  here  is  (a) 
making  a  false  entry,  or  omitting  to  make  entries  required  by  §§  8303 
and  3304,  with  intent  to  defraud,  or  to  conceal  from  the  revenue  offi- 
cers any  fact  required  to  be  entered,  or  to  mislead  them ;  (J)  the  can- 
celing, obliterating,  or  destroying  either  of  the  books,  or  the  entries 
therein,  with  intent  to  defraud,  or  permitting  the  same  to  be  done ; 
(o)  the  omission  or  refusal  to  provide  either  of  these  books,  or  the 
failurfe  to  produce  them  when  required  by  any  revenue  officer.  No- 
tice that  in  class  (a)  or  {h)  of  the  acts  punished,  the  intent  is  material, 
while  in  the  acts  in  class  (c)  the  intent  is  not  material." 

The  original  of  this  act  is  found  in  §  25  of  the  act  of  1867,  and 
§  19  of  the  act  of  1868.  The  punishment  is  fine  and  imprisonment, 
and  in  addition,  it  forfeits  the  distillery,  distilling  apparatus,  the  lot 
or  tract  of  land  on  which  it  stands,  and  all  personal  property  on  the 
premises  used  in  the  business.     The  term  personal  property,  does  not 


»  R.  S.  U.  S.  §  8258.  »  R.  a  U.  S.  §  8279. 

•  R.  8.  U.  S.  §  8289.  *  R.  8.  U.  S.  §  8288. 

»  R.  S.  U.  S.  §  8805. 
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include  distilled  BpiritB  on  the  premises ;  it  is  only  personal  property 
used  in  the  business  that  is  forfeited.^  Under  §  25  of  the  act  of 
1867,  distilled  spirits  made  by  the  distiller  were  included  in  the 
forfeiture  for  the  offenses  named  in  this  section  of  the  Revised  Stat- 
utes.^ But  the  intent  under  that  was  not  material;  now  in  the 
Kevised  Statutes,  distilled  spirits  are  not  included  in  the  articles  for- 
feited. While  that  statute  was  in  force,  it  was  held  that  the  forfeiture 
would  not  affect  a  hona  fide  purchaser  without  knowledge  of  the 
offense.'  The  case  was  reversed,  it  is  true,  but  not  on  that  question. 
The  object  of  the  revision  may  have  been  to  protect  purchasers,  by 
excluding  distilled  spirits  from  the  article  subject  to  forfeiture,  the 
offenses  being  of  that  character  that  it  would  be  impossible  for  pur- 
chasers to  have  knowledge  of  them.  If  no  purchaser  could  obtain  a 
good  title  to  distilled  spirits  until  he  had  examined  the  books  of 
the  manufacturer,  to  ascertain  whether  he  had  complied  with  the  law 
as  to  the  entries  in  his  books,  it  would  amount  practically  to  a  pro- 
hibition of  the  traffic.  The  object  of  the  government  is  not  to  pro- 
hibit, but  to  encourage  the  manufacture,  and  to  obtain  the  tax  on  the 
article  produced. 

The  distiller  is  not  excused  from  keeping  books,  although  no 
form  has  been  prescribed,  and  under  §  19  of  the  act  of  1868  it  has 
been  held  that  the  fraudulent  intent  in  the  failure  or  omission  to  keep 
the  books  required  must  be  shown  affirmatively.*  It  will  be  noticed 
that  in  the  Revised  Statutes  the  offense  of  omitting  or  refusing  to 
provide  books,  or  to  produce  them,  is  complete,  without  reference  to 
the  intent. 

Stamps  not  removed  when  Package  emptied. — It  is  made  the 
duty  of  every  person  who  empties  or  draws  off  any  distilled  spirits, 
or  causes  it  to  be  done,  to  efface  and  obliterate  aU  marks,  brands,  and 
stamps  on  the  package.  A  failure  to  perform  this  duty  subjects  the 
party  to  fine  and  imprisonment,  and  forfeits  the  package.  All  persons 
and  transportation  companies  transporting  such  packages,  or  having 
them  in  possession  with  intent  to  transport,  are  liable  to  a  fine  of  $300 
for  every  package,  and,  in  addition,  every  cart,  dray,  wagon,  boat,  rail- 
road car,  or  other  vehicle  used  in  the  transportation  of  such  packages 
is  subject  to  forfeiture.  The  destruction  or  obliteration  is  to  be  made 
at  the  time  of  emptying  the  package,  the  object  being  to  prevent  fraud 


'  United  States  v.  Forty-eight  himdred  Gallons  of  Spirits,  4  Ben.  471 ;  s.  p.  United 
States  V.  Spirits,  1  Ben.  471. 

*  14  U.  S.  Stat  488. 

*  United  States  «.  One  Hundred  Barrels  of  Spirits,  2  Abb.  G.  0.  800. 

*  United  States  v.  Thirty-five  Barrels  of  High  Wines,  2  Biss.  88. 
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on  the  revenue  by  the  use  of  the  same  stamps  or  packages  a  second 
time  without  payment  of  the  tax  on  the  spirits  placed  in  the  vessel. 
The  intent  of  the  person  failing  to  comply  with  the  statute  is  not  mar 
terial;  the  prohibition  is  absolute  against  emptying  the  packages  with- 
out obliteration.  Where  packages  are  emptied  by  the  employees  of  a 
rectifier  or  wholesale  dealer,  who  fail  to  destroy  tihe  stamps,  the  recti- 
:fier  or  wholesale  dealer  is  liable  to  the  punishment.  He  is  the  person 
who  causes  the  act  to  be  done,  and  it  is  his  duty  to  see  that  the  stamps 
are  destroyed.^  In  the  case  cited  the  rectifying  was  done  by  two  em- 
ployees of  the  firm,  at  a  house  several  blocks  from  the  regular  place  of 
business  of  the  firm  ;  these  employees  did  all  the  work  of  emptying, 
the  defendants  rarely  being  present.  One  of  the  employees  stole  the 
stamps  from  the  packages  and  returned  them  to  the  distillery  without 
the  knowledge  of  the  defendants.  I  do  not  understand  from  this  case 
that  the  person  who  actually  empties  the  package  is  not  equally  liable 
with  the  person  who  employs  him. 

§  175.  Fiyrfeitures  relaUng  to  Special  Tax^  to  Brewers^  Ma/au- 
jMtwrers  of  TobaecOy  Snuff,  and  Cigars,  and  Articles  in  Schedule 
A — §  3242. — ^Persons  engaging  in  any  occupation  requiring  the  pay- 
ment of  a  special  tax,  are  liable  to  be  punished  by  fine  and  imprison- 
ment if  the  business  is  carried  on  without  the  payment  of  the  tax. 
Bectifiers,  wholesale  and  retail  liquor  dealers,  and  manufacturers  of 
stills,  also  forfeit  all  distilled  spirits  and  wines,  all  apparatus  intended 
to  be  used  in  their  business  wherever  found,  and  all  personal  property 
found  in  the  establishment,  or  in  any  building,  room,  yard,  or  inclosure 
connected  therewith,  and  used  with  or  constituting  a  part  of  the  prem- 
ises.' This  section  is  a  part  of  §  44  of  the  act  of  1868.  Originally 
it  included  distillers,  but  as  they  do  not  pay  a  special  tax,  they  are  now 
left  out.  The  intent  of  the  person  is  not  material  to  constitute  this 
offense,  or  to  incur  the  forfeiture.  The  payment  of  this  tax  is  an  es- 
^sential  before  commencing  business,  and  it  must  be  repeated  on 
the  first  day  of  May  of  each  year.  The  penalty  is  imposed  and  the 
forfeiture  incurred  for  a  failure  to  do  a  specific  act  named  in  the  stat- 
ute.* In  case  of  seizure  of  the  property  subject  to  forfeiture,  or  in- 
dictment of  the  person  carrying  on  the  business,  the  burden  of  proof 
is  on  the  claimant,  or  person  indicted,  to  show  that  the  tax  has  been 
paid.^    A  brewer  selling  at  a  place  other  than  his  manufactory  is  liable 


1  United  States  v.  Adler  <fe  Fnrat,  16  Am.  Law  Re^.  46 ;  s.  o.  22  Int.  Rer.  Rec.  316. 

*  R.  8.  U.  S.  §  S242.     See  18  U.  S.  Stat  pp.  810,  Bll,  §§  16, 18. 

*  United  Statas  v.  Rectifying  Establishment,  11  Int.  Rer.  Rec  46. 
^  United  States  v,  Derlin,  6  Blatch.  C.  G.  71. 
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to  tax  as  a  wholesale  dealer.  Brewers  are  allowed  to  sell  malt  liquors 
of  their  own  production  at  the  place  of  manufacture  in  original  casks, 
but  not  elsewhere,  without  payment  of  the  tax.^ 

Section  33i0— Brewer  Evading  Taa^ — FaiUe  JSntry^  dbo.—lf 
the  owner,  agent,  or  superintendent  of  a  brewery  (a)  evades  the  tax 
on  malt  liquors,  or  attempts  to  evade  it ;  (b)  fraudulently  n^lects  or 
refuses  to  make  true  and  exact  entries  of  materials  purchased  and 
liquors  produced,  and  report  of  the  same  as  required,  or  omits  any* 
thing  required  to  be  done  by  him ;  {c)  or  intentionally  makes  any  false 
entry  or  statement  in  his  books,  or  allows  the  same  to  be  done — ^he  i& 
punished  by  fine  and  imprisonment,  and  in  addition  there  is  incurred 
a  forfeiture  for  every  such  offense  of  aU  the  liquors  made  by  him  or 
for  him,  and  all  the  vessels,  utensils,  and  apparatus  used  in  making- 
the  liquor.'  An  accidental  omission  or  unintentional  error  in  the  en- 
tries in  the  books  or  report  is  not  within  the  statute ;  it  must  be  ac- 
companied by  the  fraudulent  intent  to  subject  the  person  to  punish- 
ment or  to  incur  the  forfeiture.*  A  neglect  to  keep  books,  a  refusal 
to  furnish  the  account  and  duplicate  required  by  statute,  or  a  refusal 
to  allow  the  revenue  officers  to  examine  the  books,  subjects  the  party 
to  a  fine  of  $300  for  each  offense.^ 

Section  3352 — Possession  of  Malt  lAquor  on  which  Tax  h4i^  not 
heenpaid» — After  malt  liquors  have  been  sold  or  removed  from  the 
brewery,  warehouse,  or  place  of  manufacture,  if  the  tax  has  not  been 
paid,  it  is  liable  to  seizure  and  forfeiture.  The  absence  of  the  stamp 
on  such  liquor  is  notice  to  all  persons  that  the  tax  has  not  been 
paid,  and  is  made  by  the  statute  prima  facie  evidence  of  non-pay- 
ment. 

Section  3364 — BotUing  Fermented  Liquor. — ^Persons  engaged  in 
this  business,  if  they  withdraw  the  liquor  from  a  keg  or  vessel  upon 
which  the  proper  stamp  has  not  been  affixed,  or  if  they  carry  on  the 
business  in  any  brewery,  or  upon  any  premises  having  communication 
with  such  brewery,  or  any  warehouse  for  the  storage  of  malt  liquors, 
are  liable  to  a  fine  of  $500,  and  they  forfeit  all  the  property  used  in 
the  business  of  bottling. 

Section  3367. — Persons  who  purchase  or  receive  for  sale  tobacco- 
or  snuff  from  a  manufacturer  who  has  not  paid  the  special  tax,  are 
liable  to  a  penalty  of  $100  for  each  offense,  and  they  incur  a  forfeit- 
ure of  all  articles  so  purchased  or  received  for  sale.  Where  tobacco- 
is  manufactured  on  shares,  or  by  one  person  for  another,  if  there  is 


»  UnderhiU  v.  Pleasanton,  8  Blatch.  C.  C.  260.  »  R.  S.  D.  S.  §  3340. 

*  United  States  v.  Obenneyer,  6  Bod.  541.  *  R.  S.  U.  S.  g  8340. 
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any  fraud  on  the  part  of  either  of  them,  or  any  collusion  on  their  part 
to  defraud  the  revenue,  the  materiab  and  the  articles  manufactured 
are  subject  to  forfeiture,  and  the  persons  are  punished  by  fine  and  im- 
prisonment.^ All  tobacco  or  snuff  on  which  the  tax  has  not  been  paid 
is  subject  to  forfeiture,  and,  as  in  the  case  of  malt  liquors,  the  absence 
of  the  stamp  is  notice  to  aU  persons  of  non-payment  of  the  tax,  and  is 
made  by  eta,tute  prima  facie  evidence  of  such  non-payment.^ 

Section  3372--Bemoval  or  Sale  without  Payment  of  Tax,  <&c. — 
The  distinctive  feature  of  the  system  now  in  operation  as  to  distilled 
spirits,  malt  liquors,  tobacco,  snuff,  and  cigars,  is  that  the  tax  is  to  be 
paid  by  means  of  a  stamp  affixed  to  the  packages  before  they  are  re- 
moved from  the  place  of  manufacture.  In  the  case  of  distilled  spirits,, 
the  officers  of  the  government  have  custody  of  the  package,  and  it  ia 
allowed  to  be  sold  before  the  tax  is  paid  by  the  manufacturer,  the  tax 
being  then  paid  by  the  purchaser.  But  as  to  the  other  articles  which 
are  not  thus  in  the  custody  of  the  officers,  the  tax  is  to  be  paid  not 
only  before  removal,  but  before  any  sale  is  made  of  the  product  manu- 
factured. 

The  manufacturer  of  tobacco  or  snuff  who,  (a)  removes  or  sells 
the  article  manufactured  without  paying  the  tax  and  affixing  the 
stamp  as  provided  by  statute ;  (h)  or  without  paying  his  special  tax,  or 
giving  the  bond  required  of  him;  {e)  or  who  makes  fraudulent 
entries  of  his  manufactures  or  sales ;  {d)  or  who  makes  fraudulent 
entries  of  the  purchase  or  sales  of  leaf  tobacco  or  other  material ;  (ey 
or  who  affixes  to  any  package  a  false  or  counterfeit  stamp,  or  stamp 
which  has  been  used,  in  addition  to  other  penalties,  forfeits  all  his 
raw  material,  all  manufactured  or  partly  manufactured  tobacco  and 
snuff,  all  machinery,  tools,  implements,  apparatus,  fixtures,  boxes,  bar- 
rels, and  all  other  materials  which  may  be  found  in  his  possession  in 
his  manufactory  or  elsewhere.  He  is  also  subject  to  fine  and  im> 
prisonment  for  removing  or  selling  without  proper  stamp  affixed  and 
canceled,  and  if  intended  for  export,  without  proper  export  stamp.^ 

Section  8372,  as  to  removal,  includes  something  more  than  re- 
moval without  paying  the  tax.  The  expression  is  a  "  removal  other- 
wise than  as  provided  by  law."  This  includes  all  the  requirements 
on  the  subject.  It  must  be  in  legal  packages,  the  label  must  be  at- 
tached, if  in  a  wooden  package  there  must  be  printed  or  marked  on  it 
the  manufacturer's  name,  the  registered  number  of  the  factory,  gross 
weight,  net  weight,  and  tare  of  the  box,  and  the  stamps  must  be 


»  R.  S.  IT.  S.  §  S870.  »  R.  S.  U.  S.  §  8873. 

»  R.  S.  U.  S.  §  3874. 
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affixed  and  canceled  as  required  by  law,  indicating  the  weight  and 
class  of  tobacco  for  which  payment  of  the  tax  is  made.  A  removal 
without  complying  with  any  oniB  of  the  requirements  of  the  statute 
subjects  the  property  designated  to  forfeiture,  while  as  to  the  sale 
the  forfeiture  is  only  incurred  when  it  is  made  without  affixing 
stamps,  paying  special  tax,  or  giving  bond. 

Prior  to  1868,  the  tax  was  not  paid  by  stamps,  but  it  became  due 
when  there  was  a  removal  for  consumption  or  sale,  and  the  manufac- 
turer was  required  then  as  now  to  keep  a  record  or  account  of  his 
sales.  L.,  a  tobacco  manufacturer,  sold  to  E.  a  quantity  of  tobacco ; 
a  check  was  ^ven  in  payment,  which  in  a  few  days  was  returned  to 
the  owner.  L.  returned  the  tobacco  as  sold  that  day,  and  claimed  to 
pay  the  rate  of  tax  in  force  on  that  day.  Such  a  transaction  does  not 
constitute  a  sale  or  a  removal  in  the  sense  of  the  statute.  There  must 
be  a  removal  in  good  faith  for  consumption,  with  a  present  intention 
to  have  it  consumed,  and  the  title  to  the  property  must  be  changed, 
or  it  must  be  sent  for  sale  on  commission,  or  in  some  way  an  intent 
must  be  shown  to  bring  the  case  within  the  statute.^  In  these  cases, 
although  the  party  actually  paid  the  tax  at  the  time  of  the  pretended 
sale,  when  subsequently  actually  sold,  he  was  compelled  to  pay  the 
tax  as  of  that  date  and  at  the  rate  of  the  tax  then  in  force.  The  first 
transaction  was  regarded  as  illegal  and  contrary  to  the  policy  of  the 
law,  which  was  to  prevent  the  accumulation  of  tax-paid  tobacco  in  the 
hands  of  a  manufacturer,  by  compelling  the  payment  of  the  tax  when 
the  tobacco  is  manufactured  and  sold,  or  removed. 

When  the  manufacture  of  the  goods  is  completed,  and  they  are 
ready  for  sale,  an  account  is  to  be  kept  of  such  manufactured  goods 
to  enable  the  manufacturer  to  make  his  annual  inventory.  He  is  also 
required  to  keep  an  account  of  his  sales.  When  a.  manufacturer  re- 
moves goods  in  mass  from  the  place  where  manufactured  to  the  retail 
department,  and  makes  an  entry  of  such  goods  as  sold  at  that  time, 
but  makes  no  entry  at  the  time  of  the  sale  of  the  goods  at  the  counter 
of  the  retail  department,  this  is  not  such  an  account  of  the  sales  of 
tobacco  as  the  statute  requires.' 

PeMler  of  Tobacco, — If  he  refuses  to  exhibit  his  stamp  showing 
that  he  has  paid  the  special  tax  of  a  peddler,  he  subjects  to  forfeiture 
his  horses  or  mules,  wagon  and  contents,  pack,  bundle  or  basket.* 
This  forfeiture,  with  its  accompanying  right  of  seizure  by  the  revenue 
officers,  is  only  to  be  exercised  in  cases  of  contumacy  in  refusing  to 

1  United  SUtes  «.  Qiumtity  of  Tobacco,  6  Ben.  112;   United  States  v.  Quantity  of 
Tobacco,  6  Ben.  68. 

•  5  Ben.  112.  »  R.  S.  U.  S.  §  8888. 
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produce  the  stamp  evidencing  the  payment  of  the  tax.  It  cannot  be 
exercised  for  any  deficiency  in  the  amount  of  tax  paid,  or  any  defect 
in  the  mode  of  issuing  the  tax-paid  stamp  by  the  collector.  The  of- 
ficers authorized  to  seize  are  not  vested  with  judicial  powers;  they 
act  upon  a  patent  fact  within  their  cognizance.^ 

Removal  and  Sale  of  Cigars. — Cigars  removed  from  the  factory 
in  illegal  boxes,  without  proper  stamp,  or  with  stamp  not  canceled,  or 
without  burning  into  the  box  with  a  branding  iron  the  number  of 
cigars,  name  of  manufacturer,  and  number  and  district  of  the  State, 
or  if  they  are  not  packed  as  required,  are  forfeited.*  If  a  manufac- 
turer of  cigars  removes  or  sells  any  cigars  without  payment  of  the 
special  tax,  or  giving  the  bond  required,  or  without  afiixing  the 
stamps  denoting  the  tax,  or  if  he  makes  fraudulent  entries  of  the 
manufacture  or  sale  of  cigars,  or  of  the  purchase  and  sale  of  leaf 
tobacco  or  other  material,  or  affixes  a  fraudulent  or  counterfeit  stamp, 
he  subjects  to  forfeiture  the  raw  material,  the  manufactured  or  partly 
manufactured  tobacco  and  cigars,  all  machinery,  tools,  implements, 
apparatus,  fixtures,  boxes,  barrels,  and  all  other  materials  found  in  his 
possession  or  in  his  manufactory,  and  used  in  his  business  as  such 
manufacturer,  also  all  his  estate  or  interest  in  the  building  or  factory, 
and  the  tract  or  lot  of  ground  on  which  such  building  or  factory  is 
located,  and  all  appurtenances  thereunto  belonging.*  It  will  be  no- 
ticed that  under  the  first  of  these  sections  cited  only  the  article  manu- 
factured, the  box  of  cigars,  is  forfeited,  while  under  the  latter  the 
whole  establishment  of  the  manufacturer  and  all  it  contains  is  for- 
feited. The  removal  without  proper  stamp  is  included  under  both  of 
these  sections. 

A  dgar  manufacturer  manufactured  his  cigars  in  the  back  part  of 
a  room,  and  sold  them  in  the  front  part  of  the  same  room.  Cigars 
removed  from  the  rear  of  the  room  to  the  front,  without  stamping 
and  branding,  incurred  the  forfeiture  under  the  statute.  Such  a  re- 
moval was  a  removal  from  the  place  of  manufacture  to  the  place  of 
sale.^ 

Section  3405. — Every  person  who  purchases  or  receives  f  of  sale 
cigars  from  a  manufacturer  who  has  not  paid  the  special  tax  is  liable 
to  a  fine  of  $100  for  each  offense,  and  forfeits  the  articles  purchased, 
or  the  full  value  thereof. 

Forfeitn/re  of  Articles  under  Schedule  A. — If  a  manufacturer  of 
any  medicines  in  which  a  proprietary  right  is  claimed,  cosmetics  or 


'  Crosby  v.  Brown,  60  Barb.  (N.  Y.)  648.  •  R.  S.  XJ.  S.  §  8897. 

3  R.  S.  U.  S.  §  8400.  *  United  States  v.  Neid,  8  Phila.'(PenD.)  169. 
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perfumes,  friction  matches,  or  playing  cards,  after  they  are  properly 
stamped,  removes  or  permits  the  stamp  to  be  removed,  or  uses  a  stamp 
or  the  cover  to  which  it  is  affixed  for  any  other  commodity  than  that 
originally  contained  in  the  cover  or  wrapper,  he  is  liable  to  a  fine  of 
$50,  and  the  articles  are  forfeited.*  If  a  manufacturer  of  such  articles, 
to  evade  the  tax  due  thereon,  sells,  removes,  or  delivers  any  article 
before  the  tax  is  paid  by  affixing  the  stamp  provided  by  law,  or  with 
like  intent  hides,  conceals,  removes  or  deposits  any  such  article  in  any 
place,  or  causes  it  to  be  done,  he  is  subject  to  a  fine  of  $100,  and  in 
addition  forfeits  the  article.*  Even  if  the  goods  are  intended  for  ex- 
port, and  are  sent  to  the  wharf  of  a  steamer  for  transportation  to  a 
foreign  port,  they  are  subject  to  tax,  and  must  have  the  stamp  affixed. 
They  are  liable  to  forfeiture,  even  though  intended  for  exportation, 
imless  they  are  manufactured  in  the  bonded  warehouse,  and  removed 
in  the  mode  prescribed  in  §  3433.  The  act  applies  to  such  articles 
manufactured  in  the  United  States,  without  reference  to  the  place  of 
sale,  whether  in  the  United  States  or  a  foreign  country.' 

§  176.  ForfeUwres  under  Oeneral  Ptovisians. — The  provisions 
of  the  law  just  considered  are  in  reference  to  the  manufacture  of  spe- 
cial articles,  and  they  vary  according  to  the  article.  Those  which  it  is 
proposed  now  to  consider,  apply  equally  to  all  articles  manufactured, 
which  are  subject  to  the  internal  revenue  tax. 

Section  3450. — Removal  toith  Intent  to  Defra/ud. — Whenever 
goods  of  any  kind  on  which  a  tax  is  imposed,  or  the  materials,  uten- 
sils or  vessels  proper  or  intended  to  be  made  use  of  in  the  making  of 
such  goods,  are  removed,  deposited  or  concealed  in  any  place  with 
intent  to  defraud  the  United  States  of  such  tax,  or  any  part  thereof, 
it  subjects  to  forfeiture  the  goods  or  other  articles  so  removed,  the 
packages  in  which  the  goods  are  contained,  and  every  boat,  vessel, 
cart,  carriage  or  other  conveyance,  together  with  all  horses  or  other 
animals,  or  any  other  thing  that  is  used  in  the  removal,  deposit,  or 
concealment  of  such  articles.  It  wa&  under  this  section  that  the  for- 
feiture was  claimed  in  the  Henderson  distilled  spirits,*  which  has  been 
discussed.  It  was  claimed  by  the  minority  of  the  court  in  that  case, 
that  this  section  did  not  apply  to  distilled  spirits,  but  was  only  intend- 
ed to  apply  to  the  removal  of  articles  for  which  no  distinct  penalty 
was  otherwise  provided.  But  the  majority  thought  otherwise,  and  the 
opinion  is,  I  believe,  generally  acquiesced  in  that  this  and  other  sec- 


'  R.  S.  U.  a  %  3481.  «  R.  8.  U.  8.  §  8482. 

'  United  States  v,  On«  Dozen  Boxes  of  Cosmetics,  6  Ben.  648. 
*  14  Wall.  44,  67 ;  ante,  §  174,  p.  678. 
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tioas  under  the  general  proviBions  apply  to  manafactored  articles  for 
which  specific  provision  is  made  in  other  sections,  the  punishment 
being  cnmolative,  and  the  government  at  liberty  to  proceed  under 
either  the  special  or  general  provision. 

The  ofEense  is  in  the  removal,  deposit  or  concealment  with  the 
intent  to  def rand  the  United  States  of  the  tax.  Bat  for  the  decision 
alluded  to,  the  natural  construction  to  be  given  to  a  removal  under 
the  section  would  seem  to  be,  that  it  should  be  of  a  character  similar 
to  the  concealment — one  that  of  itself  tended  to  show  fraudulent  in- 
tent, a  secret  removal,  or  a  removal  to  an  unlawful  place.  That  case, 
however,  decides  that  the  intent  is  sufficient,  though  the  removal  be 
lawful. 

Section  3451. — Fraudulent  Documents. — ^Any  person  who  simu- 
lates, or  falsely  or  fraudulently  executes  or  signs  any  bond,  permit, 
entry,  or  other  document  required  by  the  internal  revenue  laws  or 
any  regolations  made  in  pursuance  thereof,  or  who  procures  it  to  be 
done,  advisee,  aids  or  connives  at  such  execution,  is  liable  to  imprison- 
ment from  one  to  five  years,  and  the  property  to  which  such  instru- 
ment relates  is  subject  to  forfeiture. 

An  illustration  of  this  offense  is  given  where  a  person  pretending 
that  he  desired  to  export  distilled  spirits,  entered  into  bond,  for  the 
purpose  apparently  of  removing  them  from  Boston  to  Eastport,  Maine, 
for  exportation.  After  getting  possession  of  the  spirits,  instead  of 
exporting  them  he  sold  them  for  consumption  near  Boston.  This  was 
in  the  sense  of  the  statute  a  fraudulent  bond.^  It  will  be  noted  that 
the  section  not  only  includes  bonds,  but  permits,  entries  and  other 
documents.  The  permits  and  entries  would  naturally  refer  to  such 
instruments  as  are  connected  with  distilled  spirits  when  removed 
from  the  warehouse.  Whether  the  phrase  "  other  documents,"  would 
include  statements  and  inventories  required  to  be  made  by  manufac- 
turers, is  questionable. 

Sectwih  345S.—Po$9e89ion  unth  Contemplated  Fraud. — This  sec- 
tion is  one  under  which  seizures  are  very  frequently  made,  and  is,  I 
believe,  known  to  the  internal  revenue  service  as  the  ''  fraud  section." 
It  provides  that  when  any  goods,  wares,  merchandise,  articles  or  ob- 
jects on  which  taxes  are  imposed,  are  found  in  the  possession,  custody 
or  control  of  any  person,  for  the  purpose  of  being  sold  or  removed  by 
him  in  fraud  of  the  internal  revenue  laws,  or  with  the  design  to  avoid 
the  payment  of  the  taxes,  they  may  be  seized  by  the  collector.  It 
subjects  to  forfeiture  all  the  raw  materials  found  in  possession  of  such 


I  The  Diitilled  Spirits,  11  WalL  866 ;  anU,  p.  672. 
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person,  intending  to  manafactnre  them  into  articles  with  the  purpose 
mentioned,  all  the  tools,  implements,  instruments  and  personal  prop- 
erty whatsoever,  in  the  place  or  building,  or  within  any  yard  or  in- 
closnre  where  such  articles  or  raw  materials  are  found. 

The  object  of  this  section  is  to  enable  the  government  to  antici- 
pate and  prevent  the  sale  and  removal,  and  to  proceed  for  a  forfeiture 
before  the  overt  aet  of  fraud  is  committed.  It  is  the  intent  of  the 
person  in  whom  is  the  possession,  custody  or  control  that  is  the 
ground  of  forfeiture.  The  possession  is  not  material,  except  to  iden- 
tify the  person  whose  fraudulent  intent  is  punished.  This  section 
touches  the  meditated  fraud  before  it  is  accomplished,  and  punishes 
it.^  The  spirits  in  this  case  were  in  the  distillery  warehouse.  The 
evidence  tended  to  show  fraudulent  acts  in  furtively  and  surrepti- 
tiously removing  spirits  on  which  the  tax  was  not  paid,  and  to  show 
removal  from  the  receiving  room  in  charge  of  the  inspector,  by  meana 
of  a  concealed  trap  door.  It  was  claimed  that  these  goods  were  not 
in  the  custody  of  the  distiller,  because  they  were  in  a  house  of  which 
the  inspector  had  the  joint  custody  with  the  distiller,  and  it  could  not 
be  unlocked  without  the  use  of  the  key  in  the  possession  of  the  in* 
spector ;  that  they  were  as  much  in  the  possession  of  the  government 
officer  as  of  the  distiller ;  but  the  court  held  that  the  spirits  were  in 
the  possession  of  the  distiller ;  that  the  participation  of  the  inspector 
in  the  custody  of  the  warehouse,  only  gave  him  the  means  of  guard- 
ing against  the  illegal  removal  of  the  spirits,  but  invested  him  with 
no  legal  possession  of  them.  Whatever  custody  he  had  was  merely 
incidental,  and  the  result  of  the  custody  of  the  place  where  they 
were  kept.* 

To  establish  the  fraudulent  intent,  as  to  a  particular  seizure,  evi- 
dence may  be  given  of  fal^e  entries  of  spirits  made  and  materials  used 
through  a  period  of  seven  months  previous  to  the  seizure,  and  of 
other  fraudulent  acts  in  that  period.  The  length  of  period  previous 
to  the  seizure,  in  which  similar  acts  of  fraud  may  be  shown,  is  within 
the  discretion  of  the  court.'  In  fraud  on  the  customs,  evidence  of 
similar  acts  during  a  period  of  two  years  has  been  admitted.* 

As  to  two  classes  of  articles  subject  to  forfeiture  under  this  sec- 
tion, the  goods  manufactured  and  the  materials  intended  to  be  manu- 
factured, the  intent  of  the  party  in  reference  to  them  is  important. 


1  United  States  v.  Thirty-six  Barrels  of  High  Wines,  7  Blatch.  C.  C.  459. 

«  1  Blatch.  C.  C.  466,  466,  Woodruflf,  J. 

«  United  States  v.  Thirty-six  Barrels  of  High  Wines,  1  Blatch.  C.  C.  478. 

*Wood  V.  United   States,  16  Peters,  842;    Taylor  tr.  United  States,  8  How.  197; 
Buckley  v.  United  States,  4  How.  251.    In  the  last  two  cases  the  period  was  six  months. 
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The  intent  miiBt  be  to  defraud,  or  ^yade  the  tax  on  them.  But 
the  took,  implementfly  and  personal  property  are  forfeited  without 
reference  to  the  intent;  the  ground  of  their  forfeiture  is  guilty 
association.^  In  the  case  last  cited,  a  dwelling-house,  lager  beer 
saloon,  brewery  and  appurtenances,  were  all  inclosed  with  a  high 
fence,  and  one  engine  ran  the  brewery  and  the  still  in  the  house. 
The  claimants  of  articles  seized  for  guilty  association,  had  the 
burden  of  proof  thrown  on  them  to  show  entire  innocence  of 
complicity  with  the  offenses  for  which  the  articles  subject  to  tax 
were  seized. 

The  personal  property  forfeited  is  of  a  kind  similar  to  that  enu* 
merated.  It  is  a  principle  of  law  and  natural  justice  that  property 
should  not  be  forfeited  except  for  the  fault  of  the  owner.  Yet  it  is 
a  common  practice,  especially  in  the  revenue  laws,  not  only  to  forfeit 
the  property  actually  used  in  the  perpetration  of  a  fraud,  but  that 
found  with  it,  on  the  principle  of  guilty  association  with  the  unlawful 
goods.  This  principle  will  not  be  extended  further  than  the  context 
warrants,  and  where  certain  articles  are  specified  as  subject  to  for- 
feiture, and  others  named  in  general  terms,  on  the  principle  of 
noaeitur  a  saoiisy  the  general  terms  are  applied  only  to  things  of  a 
character  similar  to  those  specificaUy  named.'  In  the  ease  cited,  the 
distillery  seized  was  in  the  attic  of  a  building  four  stories  in  height. 
The  second  and  third  stories  contained  barrels,  chemicals,  and  articles 
adapted  to  the  business  of  a  distillery.  On  the  first  floor  was  a  retail 
grocery,  with  a  stock  of  goods  such  as  is  usually  kept  in  such  stores 
in  that  business.  The  information  was  under  §  3453,  against  the 
articles  used  in  the  business  of  distilling,  and  the  raw  materials  found 
there,  and  also  against  the  stock  of  goods  on  the  first  floor.  The 
stock  of  goods  was  held  not  to  come  within  the  description  of  per- 
sonal property.  By  that  term  is  meant  property  that  would  be  useful 
in  the  business  of  distilling,  of  a  character  similar  to  the  tools  and 
implements  used  in  distilling.  This  principle  is  one  well  established. 
Where  it  was  enacted  that  no  tradesman,  artificer,  workman,  laborer, 
or  other  person  whatsoever ^  should  do  or  exercise  any  worldly  labor, 
business,  or  work  of  their  ordinary  calling,  it  was  held  not  to  include 
drivers  of  stage  coaches,  but  the  description  of  other  persons  what- 
soever, is  limited  to  persons  of  the  class  specified.^ 

Evidence  of  Fraud  in  Toftoooo.— A  failure  to  make  proper 


1  United  States  v.  One  Still,  6  Blatch.  C.  C.  408. 

>  TJDited  States  v.  Thirty-three  Barrels  of  Spirits,  1  Abb.  C.  C.  811. 

'  Sandiman  v.  Breach,  7  Barn.  <fe  Cr.  96;  Kitchen  v,  Shaw,  6  Ad.  <fe  £11  729. 
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returns,  the  annaal  inventories  and  monthly  abstracts,  to  pay  the  tax, 
or  having  in  possession  false  brands,  is  evidence  of  the  fraud.  The 
failure  to  enter  in  his  books  the  account  of  the  product  manufactured 
or  the  account  of  sales  when  made,  as  in  case  of  spirits,  is  evidence  of 
a  like  fraudulent  intent  in  respect  to  kindred  matters  at  previous 
periods,  and  may  be  received ;  and  where  there  has  been  a  pretended 
sale,  or  where  the  goods  were  removed  in  mass  from  the  factory  to 
the  retail  department,  and  no  account  kept  of  sales  except  when  thus 
removed  in  mass,  these  acts  being  breaches  of  the  law  as  to  the  man- 
'  ufacture  of  tobacco,  it  may  be  left  to  the  jury  to  say  what  was  the  in- 
tent of  the  manufacturer  in  adopting  that  illegal  mode  of  doing  busi- 
ness ;  and  as  in  the  case  of  spirits,  these  illegal  acts  for  a  considerable 
period  prior  to  the  seizure  may  be  received  as  legitimate  evidence  of 
the  fraudulent  intent  under  this  section  of  the  statute.^ 

Packages  of  tobacco  and  cigarettes,  unstamped,  were  found  in  a 
store,  together  with  packages  stamped,  and  there  was  evidence  tend- 
ing to  show  that  the  owner  of  the  store  was  in  the  habit  of  keeping 
the  stamps  of  emptied  packages  instead  of  destroying  them.  The 
ruling  of  the  court  was,  that  the  unstamped  packages  were  forfeited ; 
and  if  the  intention  of  those  in  charge  of  the  store  was  to  violate 
the  law  by  not  canceling  the  stamps,  or  if  the  unstamped  packages 
belonged  to  them,  and  were  there  for  the  purpose  of  sale  without 
payment  of  the  tax,  there  would  be  ground  for  forfeiting  the  whole 
establishment.  The  retaining  of  stamps  from  the  emptied  packages 
was  a  fraud  on  the  internal  revenue  law,  from  which  the  jury  migbt 
infer  an  intention  to  violate  the  law  as  to  the  goods  in  his  possession 
subject  to  tax.'  And  as  to  brewers,  if  beer  is  sold  or  intended  for 
sale  without  the  payment  of  the  tax,  that  forfeits  not  only  the  beer 
but  the  raw  materials,  fixtures  and  appliances  of  the  brewer  in  whose 
possession  the  malt  liquor  is  found.  Where  seven  kegs  of  beer  were 
found  in  a  cellar,  without  stamps,  in  the  town  of  W.,  which  were 
claimed  to  have  been  brought  from  a  brewery  in  the  town  of  L., 
three  or  four  miles  distant,  the  jury  found  a  verdict  against  the 
United  States.' 

Under  this  section  any  evidence  of  a  failure  to  comply  with  the 
requirements  of  the  statutes  regulating  the  occupation  of  the  person 


I  United  SUtet  tr.  Eight  hundred  Cadges  of  Tobacco,  2  Bond,  805 ;  United  States  v, 
Qnantity  of  Tobacco,  5  Ben.  112;  United  States  v.  Quantity  of  Tobacco,  6  Ben.  68. 
These  cases  in  6  and  6  Ben.  contain  yery  fuU  and  elaborate  discussions  on  the  subject  of 
tobacco  manufacture,  under  the  revenue  laws. 

*  A  Quantity  of  Tobacco,  5  Ben.  407. 

<  United  States  v.  Barrels  of  Beer,  2  Bond,  396. 
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in  whose  possession  the  goods  are  found,  would  tend  to  show  an  in- 
tention to  defraud,  or  evade  the  payment  of  the  tax.  The  question  is 
one  of  guilty  intent,  and  all  violations  of  law  would  tend  to  show  such 
intent.  On  the  other  hand,  however,  an  accurate  and  faithful  com- 
pliance would  tend  to  show  innocence. 

Innocent  Purchaser. — When  there  is  an  offense  committed  which 
forfeits  property,  the  title  of  the  government  vests  at  the  time  of 
the  commission  of  the  offense,  and  the  taint  inheres  in  the  property, 
even  in  the  possession  of  an  innocent  purchaser  for  value  without 
knowledge  of  the  offense.  There  is  a  disposition  in  the  courts  to 
modify  the  doctrine,  whenever  there  is  any  circumstance  in  the  case 
to  take  it  out  of  the  general  rule.  Where  false  brands,  indicating  that 
the  taxes  were  paid,  were  placed  on  packages  by  an  officer  of  the  in- 
ternal revenue,  without  complicity  of  the  claimant,  that  would  subject 
the  officer  to  punishment,  but  would  not  affect  an  innocent  purchaser.* 
Where  a  distillery  and  premises  were  forfeited,  the  liens  of  mechan- 
ics who  had  furnished  material  and  performed  labor  by  which  the 
property  was  rendered  more  valuable,  were  allowed  to  be  paid  out  of 
the  proceeds  of  sale,  in  preference  to  the  claim  of  the  government,  on 
the  ground  of  the  great  injustice  which  would  otherwise  result  to 
these  parties.* 

Section  3454 — Forfeiture  of  Debt. — If  a  person  liable  to  pay  tax 
on  goods  of  any  kind,  sells,  or  causes  them  to  be  sold,  or  allows  them 
to  be  sold,  with  intent  to  avoid  such  tax,  or  in  fraud  of  the  internal 
revenue  laws,  the  debt  contracted  therefor,  or  any  security  therefor,  is 
forfeited  and  declared  void,  and  cannot  be  collected  in  any  court,  un- 
less the  evidence  of  the  debt  has  been  transferred  to  an  innocent 
holder.  In  such  case  he  would  protected.  If  the  goods  have  been 
paid  for,  any  person  may  sue  for  and  recover  the  amount  paid.  One 
half  goes  to  the  person  suing,  and  one  half  to  the  United  States.^ 

Section  3456 — Omission  to  Comply  with  Law^  or  Violation  of 
it. — This  section  applies  to  distillers,  rectifiers,  wholesale  liquor  deal- 
ers, and  manufacturei*s  of  tobacco  or  cigars,  and  provides  penalties  if 
they  knowingly  and  willfully  omit,  neglect  or  refuse  to  do,  or  cause  to 
be  done,  any  of  the  things  required  by  law  in  conducting  their  busi- 
ness, or  do  any  of  the  things  prohibited  by  law.  It  in  terms  applies 
only  where  there  is  no  specific  penalty  or  pum'shment  provided  for  the 


>  United  States  v.  Eight  hundred  Caddies  of  Tobacco,  2  Bond,  805. 

»  United  States  v.  The  Distillery,  <fec.  of  J.  C.  McCoy  &  Co.  21  Int.  Rev.  Rec.  165; 
14  WaU.  46. 

«  R.  S.  U.  S.  §  8464. 
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omission  or  commission  of  the  act  by  any  other  section  of  the  statute 
as  to  internal  revenne. 

The  statute  does  not  require  that  the  acts  of  omission  or  commis- 
sion should  be  done  with  intent  to  defraud  the  revenue.  The  test  is 
whether  they  are  done  knowingly  and  willfully,  for  every  one  is  pre- 
sumed to  know  what  the  law  demands  at  his  hands.^  It  does  not  ap- 
ply to  an  act  for  which  there  is  a  penalty  under  other  sections,'^  as  for 
instance  the  book  entries  required  of  rectifiers  and  wholesale  dealers 
under  §  45  of  the  act  of  1868,  where  there  is  a  specific  penalty.'  But 
it  does  apply  to  a  failure 'to  cause  packages  of  distilled  spirits  to  be 
gauged  and  stamped  under  §  25  of  the  act  of  1868.  The  law  requires 
it,  and  it  is  the  duty  of  the  manufacturer  to  have  it  done,  and  if  he 
omits  it  he  does  it  knowingly  and  willfully,^  as  he  also  does  if  he 
has  his  cistern  so  arranged  that  he  has  free  access  to  the  spirits  while 
passing  from  the  outlet  of  the  worm  to  the  cistern,  for  he  well  knows 
that  this  is  prohibited." 

§  177.  Seizure  and  Proceedings  for  a  Forfeiture — Proceedings 
to  Enforce  Fines  and  Imprisonment — Penalty  for  Failure  to  use 
Stamps. — Forfeitures  are  enforced  by  proceedings  in  rem  against  the 
property  liable  thereto.  If  the  property  is  seized  on  navigable  waters, 
the  case  belongs  to  the  instance  side  of  the  court ;  if  it  is  made  on  land 
the  suit  is  one  at  common  law,  and  the  claimants  are  entitled  to  a  jury 
trial.'  In  either  case  the  suit  is  commenced  by  filing  an  information 
in  the  nature  of  a  libel  in  admiralty.  The  suit  is  in  rem  against  the 
property,  and  no  notice  or  summons  is  issued  against  the  owners. 
The  property  is  supposed  to  be  in  the  custody  of  the  officers  making 
the  seizure.  The  jurisdiction  to  proceed  by  information  against  the 
property  for  condemnation  under  the  revenue  laws  depends  on  pos- 
session, actual  or  constructive,  for  where  the  property  is  allowed  to  be 
bailed,  the  bond  is  a  substitute  for  the  property.  When  the  bond  is 
given  the  parties  executing  it  are  entitled  to  notice  of  the  proceed- 
ings.' In  the  case  cited,  the  goods  were  seized  before  the  information 
was  filed,  and  under  §  9  of  the  act  of  1866,  bond  was  given  and  the 
goods  surrendered  in  the  mode  prescribed  under  that  section,  but  no 


'  A  QuAntity  of  DistUled  Spirits,  3  Ben.  652;  United  States  v.  McKein,  2  Am.  Law 
Times,  168. 

*  United  States  v.  Forty-eight  hundred  gallons,  4  Ben.  471. 

*  United  States  v.  Fourteen  hundred  and  twelve  Gallons  of  Distilled  Spirits,  10  Blatcb. 
0.  G.  428 ;  United  States  v.  One  hundred  and  thirty-three  Casks  of  Diktilled  Spirits,  I 
Sawyer,  188. 

*  1  Sawyer,  188.  *  United  States  v.  McKein,  2  Am.  Law  Times,  16S. 

*  Oarnharts  v.  United  States,  16  Wall.  165. 

*  United  States  v.  Ninety-two  Barrels  of  Rectified  Spirits,  8  Blatch.  0.  G.  480 ;  a.  c.  5 
Ben.  823. 
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notice  of  the  proceedings  was  given  to  the  parties  executing  the  bond. 
After  this  there  was  a  re-seizure  of  the  property,  and  a  monition 
founded  on  the  information  theretofore  filed  was  issued  to  the  mar- 
shal, who  seized  the  property,  and  on  application  to  court  it  was  re- 
leased under  bond  as  property  liable  to  perish.  It  was  held  that  the 
court  had  no  jurisdiction  of  the  case  under  the  first  seizure,  no  notice 
having  been  given  to  those  executing  the  bond,  so  as  to  give  con- 
structive possession  ;  and  as  to  the  second  seizure,  there  was  no  infor- 
mation founded  on  that  seizure,  but  if  a  new  information  had  been 
filed  under  the  second  seizure,  it  would  have  been  good. 

At  common  law  any  person  could  seize  for  a  forfeiture.  The  pro- 
visions of  the  internal  revenue  laws  authorize  any  officer  of  the  rev- 
enue to  make  seizure.  The  property  seized  remains  in  possession  of 
the  officer  seizing,  until  process  issues  from  the  court  to  the  marshal, 
founded  on  the  information  filed.  When  seizures  are  made  under 
§  3453,  it  is  provided  that  the  collector  may,  at  his  option,  deliver 
the  property  to  the  marshal  of  the  district,  until  he  shall  obtain  pos- 
session by  process  of  law.*  Where  the  goods  seized  are,  in  opinion  of 
the  collector,  of  the  value  of  $500,  or  under,  he  is  to  have  them  ap- 
praised, and  give  notice  of  the  seizure  in  a  newspaper,  for  three 
weeks,  describing  the  articles,  and  calling  upon  the  owner  to  claim 
them  in  thirty  days  from  the  date  of  the  first  publication  of  the  no- 
tice. If  the  claimant  appears  and  files  his  claim  with  the  collector, 
stating  his  interest,  the  property  is  released  on  his  entering  into  bond 
in  the  penalty  of  $250,  conditioned  to  pay  all  costs  and  expenses  of 
the  proceeding  to  obtain  condemnation.  If  no  claim  is  filed,  the  col- 
lector sells  upon  ten  days'  notice,  and  deposits  the  net  proceeds  of  sale 
in  the  treasury.' 

The  information  must  describe  the  property  with  reasonable  cer- 
tainty, and  as  to  the  offense  creating  the  forfeiture,  every  fact  and  cir- 
cumstance material  in  law  to  show  that  the  offense  has  been  commit*, 
ted,  must  be  set  forth  with  precision,  clearness  and  reasonable  cer- 
tainty.* The  question  on  the  merits  does  not  depend  upon  the  state 
of  things  existing  at  the  time  of  the  seizure,  but  on  the  fact  of  a  for- 
feiture incurred  prior  to  that  time.  It, is  enough  if  any  cause  of  for- 
feiture set  forth  in  the  information  is  established  by  the  evidence. 
Where  articles  are  forfeited  by  reason  of  their  guilty  association,  the 

>  R,  S.  U.  S.  §  S458.  »  R.  S.  U.  S.  g  8460. 

*  United  States  v.  Distillery,  4  Bias.  26  :  Brig  Caroline  v.  United  States,  1  Cranch, 
496;  The  Schooner  Hoppet  At  Cargo  v.  United  States,  7  Cranch,  889 ;  Conkling's  Admi- 
ralty, 616. 
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information  must  show  that  they  were  in  the  position  required  bjthe 
statute  to  constitute  that  guilty  association.^ 

There  may  be  several  counts  in  the  information  stating  causes  of 
forfeiture  under  different  sections  of  the  statute,  and  proof  of  either 
will  authorize  a  decree  of  condemnation.'  But  the  court,  at  the  be- 
ginning of  the  trial,  if  requested,  will  make  an  order  requiring  the  at- 
torney for  the  United  States  to  elect  on  which  of  the  provisions  of 
the  statute  he  will  insist  for  a  forfeiture.* 

If  the  property  seized  is  perishable,  it  may  be  released  on  bond 
being  given  as  required  by  §  3459,  in  an  amount  equal  to  the 
appraised  value,  conditioned  to  abide  the  final  order  or  decree  of 
the  court  having  cognizance  of  the  case,  and  pay  the  amount  of  the 
appraised  value  as  may  be  directed  by  the  court.  And  where  the 
property  is  not  perishable,  it  may  be  released  on  bond  in  the 
discretion  of  the  court,  and  on  such  conditions  as  the  court  may 
impose.'  When  property  is  thus  released,  it  may  be  sold,  and  the 
sale  will  vest  a  good  title  in  the  purchaser,  but  the  court  may  order 
its  re-seizure,  where  the  bond  is  worthless,  where  there  is  fraud  in 
giving  the  bond,  or  where  justice  will  be  promoted  by  such  a  course.* 
Where  bond  is  taken,  the  parties  executing  it  are  entitled  to  notice  of 
the  proceedings  for  condemnation ;  it  is  to  be  given  by  personal 
service  or  publication,  and  in  such  manner  and  form  as  the  court  may 
direct.  This  gives  the  court  the  same  jurisdiction  as  if  the  property 
had  actually  been  seized  by  its  marshal  under  process  issued  on  the 
information  filed.  If  the  court  fixes  on  ten  days  as  the  length  of 
time  for  the  notice  to  be  given,  it  is  sufficient,  although  the  rules  of 
the  court  require  twenty  days  in  such  cases.* 

Under  the  act  of  1867,  §  25,  when  a  seizure  was  made,  proceed- 
ings to  enforce  it  were  required  to  be  commenced  within  twenty 
days,  and  this  limit  was  not  repealed  by  the  act  of  1868.'  At 
present  there  seems  to  be  no  limit  to  the  time  except  the  general 
limitation  to  a  prosecution  for  any  penalty  or  forfeiture  arising 
under  the  laws  of  the  United  States,  which  is  five  years  from  the 
time  when  the  penalty  or  forfeiture  accrued,  provided  the  person  or 


*  United  States  v.  Hogsheads  of  Tobacco,  2  Bond,  1S7. 

«  The  Distilled  Spirits,  11  Wall.  856 ;  Henderson's  Distilled  Spirits.  U  Wall.  44. 

*  United  States  v.  Eight  hnndred  Caddies  of  Tobacco,  2  Bond,  806. 

*  A  Lot  of  Leaf  Tobacco,  2  Ben.  76 ;  United  Stotes  v,  Adler  A  Furst,  8  Dillon,  285; 
r.  c.  21  Int  Rev.  Rec.  891 ;  United  States  v.  Two  Tons  of  Goal,  6  Blatch.  C.  C.  886. 

>  United  States  v.  Mackay,  2  Dillon,  299. 

*  United  States  v.  Adler  A  Furst,  8  Dillon,  285 ;  s.  c.  21  Int  Rey.  Rec.  891 ;  R.  S.  U. 
3.  §  8459. 

^  Henderson's  Tobacco,  11  Wall.  652. 
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property  was  within  the  United   States  so  that  process  could  be 
served.^ 

The  proceedings  are  in  rem  against  the  property,  and  vest  an 
absolute  title  in  the  porchaser  at  the  sale,  under  the  decree  ;  but  it 
seems  that  if  the  property  condemned  and  sold  was  not  liable  to  for- 
feiture, no  title  passes.  Where  a  barge  was  seized  under  §  48  of  the 
act  of  1864,  as  one  of  the  "  tools,  implements,  or  personal  property  " 
liable  to  forfeiture  for  guilty  association,  or  as  an  instrument  of  the 
fraud  intended  on  the  revenue,  no  title  passed  to  the  purchaser  at  the 
sale,  because  it  was  not  liable  to  forfeiture.' 

At  common  law,  if  a  seizure  was  made  for  a  forfeiture,  and  the 
decree  was  in  favor  of  the  claimant,  it  was  considered  that  the  decree 
showed  the  seizure  to  be  illegal,  and  the  party  making  it  was  liable  in 
trespass.  At  an  early  day  in  the  history  of  this  country,  it  was 
provided,  that  the  officers  making  seizures  should  not  be  liable,  even 
where  there  was  a  decree  for  the  claimant,  if  the  court  gave  a 
certificate  that  there  was  probable  cause  for  the  seizure.  There  was 
a  proviso  to  this  statute,  that  the  property  seized  should,  after  such 
judgment  or  decree  be  forthwith  delivered  to  the  claimant  or  his 
agent.  It  would  appear  to  be  a  most  reasonable  construction,  that* 
unless  the  officer  claiming  the  benefit  of  this  statute,  complied  strictly 
with  the  proviso,  he  would  not  be  entitled  to  the  benefit,  or  in  other 
words,  unless  the  officer  returned  the  property  to  its  owner  im- 
mediately after  a  decree  in  favor  of  the  claimant,  he  would  be  liable 
in  trespass,  just  as  he  was  before  the  statute,  and  it  was  so  decided  in 
the  second  circuit.*  In  this  case  the  marshal  had  taken  possession  of 
the  property  after  the  seizure,  under  the  process  of  the  court.  On 
appeal  to  the  Supreme  Court,  the  decision  below  was  reversed,  the 
court  holding  that  trespass  could  not  be  maintained  against  the  officer 
making  the  seizure  until  a  demand  was  made  of  him  for  its  restoration.* 
And  it  is  further  decided,  that  in  such  a  case  it  is  not  the  duty  of  the 
officer  making  the  seizure  to  apply  to  the  court  for  an  order  to  have 
the  property  restored  to  the  owner,  but  that  the  owner  himself  must 
make  the  application.  A  wrong  has  been  done  the  party  by  an 
illegal  seizure  of  his  property ;  the  statute,  says  that  if  there  was 
probable  cause  for  making  the  seizure,  the  party  guilty  of  the  wrong 
shall  not  be  liable,  if  the  property  is  forthwith  returned  to  the 
claimant.  Now  the  Supreme  Court  says  that  it  is  not  the  duty  of 
the  party  committing  the  wrong,  but  of  the  party  suffering  the  vn^ong 


»  R.  S.  U.  S.  1047.  "  Tracy  v.  Corse,  68  N.  Y.  U3. 

»  Smith  V.  AveriU,  1  Blatch.  C.  C.  29.  *  AvcpiU  v.  Smith,  17  Wall.  82. 
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or  injury  to  see  that  the  property  \^  forthwith  returned.  The  Btatute 
protected  the  officer  if  he  complied  with  a  condition ;  the  decision 
not  only  protects  him  without  complying  with  the  condition,  tnt 
requires  the  party  he  has  wronged  to  comply  with  the  condition  for 
him.  The  statute  which  is  under  consideration,  contemplates  that 
the  owner  shall  assert  his  rights  in  the  proceedings  in  rem^  but  be 
may  elect,  it  is  said,  not  to  assert  his  rights  in  that  suit,  and  may 
bring  his  action  of  trespass  at  once  against  the  o  fficer,  thus  testing 
in  this  mode  the  question  of  the  legality  of  the  se  iz  ure.  Unless  the 
seizure  is  lawful,  the  officer  must  respond  in  damages.^  The  decision 
just  cited  takes  the  view  that  the  statute  only  bars  the  action  against 
the  officer  for  the  detention  of  the  property.  This  is  not  in  accord 
with  AveriU  v.  Smith,'  nor  the  express  words  of  the  statute,  which 
are  that  the  officer  '^  shall  not  be  liable  to  action,  suit  or  judgment  on 
account  of  such  seizure  and  prosecution." 

Where  the  statute  required  distillers  to  use  a  particular  patented 
meter,  and  to  deposit  with  the  collector  the  money  to  pay  for  the 
meters,  to  be  transmitted  to  the  patentee,  the  moneys  were  embezzled 
by  the  collector,  and  it  was  held  the  collector  could  not  be  sued  by 
the  distiller ;  he  was  a  mere  stakeholder  who  owed  no  duty  to  the 
distiller.*  He  is  the  agent  of  the  government,  and  the  United  States 
are  liable  for  the  deposits  if  they  are  not  properly  applied  by  its 
agents.  If  the  government  sees  fit  to  have  these  deposits  made  with 
its  officers,  instead  of  allowing  the  distillers  to  deal  directly  with  the 
manufacturer,  it  should  be  liable  for  the  acts  of  its  agents.* 

Proceedings  to  Enforce  Fines  or  Imprisonments, — For  any  of 
the  offenses  against  the  revenue  laws,  the  offender  may  be  proceeded 
aaginst  by  indictment  of  a  grand  jury.  The  indictment,  however,  is 
not  essential,  unless  the  offense  be  a  capital,  or  otherwise  infamous 
offense.  Such  an  offense,  by  the  express  terms  of  the  Constitution, 
requires  the  presentment  or  indictment  of  a  grand  jury.'  There  are 
no  offenses  under  the  internal  revenue  laws  where  the  punishment  is 
capital.  Whether  there  are  any  that  are  infamous,  is  not  so  easily 
determined.  This  expression  is  descriptive  of  an  offense  that  subjects 
a  person  to  an  infamous  punishment  or  prevents  his  being  a  witness. 
The  fact  that  a  party  is  liable  to  imprisonment  in  the  penitentiary, 
does  not  bring  the  offense  within  the  description.'    Where  the  statute 


>  Cardinal  v.  Smith,  1  Deady,  19Y.  •  17  Wall.  82. 

*  Nasbaum  v.  Emery,  3  Biss.  469.     *  Sausser  v.  United  States.  9  Court  of  Claims,  S8S. 

*  Const.  U.  8.  4th  Amendment. 

*  United  States  v.  Maxwell,  21  Int.  Rev.  Rec.  148 ;    United  States  v.  Shepard,  1  Abb. 
C.  C.  431,  cases  on  the  subject  collated  by  Dillon,  J. 
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declares  that  tbe  offense  is  a  felony^  then  it  would  be  an  infamous  of- 
fense, as  all  felony  at  common  law  was  infamous.^  The  criminal  pro- 
ceedings are  according  to  the  course  of  the  common  law  in  the 
courts  of  the  United  States,  except  as  they  have  been  modified  by 
statute.  Any  of  the  offenses  against  the  revenue  laws  may  be  prose- 
cuted by  information,  except  those  declared  to  be  a  felony.  The 
courts,  however,  do  not  allow  these  informations  to  be  filed  at  the 
discretion  of  the  district  attorneys.  They  are  only  filed  by  leave  of 
the  court,  and  this  leave  is  not  granted  without  probable  cause  of 
guilt  being  shown  by  affidavit.*  And  even  where  the  offense  is  one 
that  may  be  prosecuted  by  information,  if  it  be  a  grave  one,  or  the 
evidence  of  a  doubtful  character,  the  court  wiU  refuse  the  application 
to  tile  the  information,  and  require  the  case  to  be  presented  to  the 
grand  jury.*  A  party  arrested  for  an  offense  against  the  laws  of  the 
United  States,  is  entitled  to  an  examination  in  the  district  where  he 
was  arrested.  It  is  only  after  commitment  under  such  examination 
that  he  can  be  removed  to  the  district  in  which  trial  is  to  be  had.* 

Fines  and  penalties  may  be  recovered  by  information,  or  by  action, 
and  when  the  offense  is  punished  both  by  fine  and  forfeiture,  suit  in 
personam  may  be  brought  for  the  fine,  while  by  distinct  proceedings 
in  rem  the  property  is  f orf eited.*'  A  person  cannot  be  imprisoned  for 
debt,  by  process  from  a  court  of  the  United  States,  if  imprisonment 
for  debt  has  been  abolished  in  the  State  in  which  the  court  is  held. 
Where  the  State  law  prohibits  imprisonment  for  debt  except  in  cases 
of  fraud,  an  action  for  a  fine  or  penalty  under  the  revenue  laws  comes 
within  the  exception,  being  imposed  for  a  fraud  on  the  revenue.* 
Whether  an  exception  in  a  statute  imposing  a  penalty  ought  to  be 
negatived  in  an  indictment,  depends  upon  the  question  whether  it  is  a 
description  of  the  offense;  if,  it  is,  it  should  be  negatived,  or  if  de- 
scriptive of  the  persons  who  may  commit  the  offense.  The  statute 
requires  persons  dealing  in  leaf  tobacco  or  manufactured  tobacco,  to 
pay  a  special  tax,  but  a  farmer  or  planter  is  allowed  to  sell  without 
payment  of  the  tax,  and  a  person  selling  an  amount  under  $100,  is 
not  required  to  pay  such  tax.  An  indictment  against  a  person  who 
deals  in  tobacco  without  paying  the  special  tax,  must  show  that  he  is 
such  a  dealer  as  is  required  to  pay  the  tax.''  The  last  clause  of  §  78 
of  the  act  of  July  20,  1868,  was,  however,  considered  not  descriptive 


1  Gpeenleafs  Ev.  §  873.  «  21  Int.  Rev.  R.  148 ;  1  Abb.  C.  C.  481. 

»  Ibiil.  *  1  Abb.  C.  C.  481. 

•  United  States  v.  Mynderse,  *t  Blatch.  C.  C.  488. 

•  United  SUtes  v,  Walah,  1  Abb.  C.  C.  66. 
'  United  States  v.  Howard,  1  Sawyer,  607. 
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of  the  offense,  and  not  each  an  exception  as  to  require  that  it  should 
be  negatived  in  the  indictment.^  It  was  considered  similar  to  the 
statute  in  Massachusetts  against  traveling  on  the  Lord's  day,  except  in 
works  of  necessity  or  charity,  the  exception  being  a  mere  matter  of 
defense. 

An  offense  under  the  revenue  laws  is  not  a  felony,  unless  the  stat- 
ute so  declares.^  Several  offenses  which  are* mere  misdemeanors  may 
be  joined  in  the  same  indictment  in  different  counts.  It  is  expressly 
provided  by  statute,  that  they  shall  be  joined  where  the  offenses  are 
of  the  same  class.*  Where  parties  are  indicted  for  fraudulently  re- 
moving or  aiding  in  the  removal  of  distilled  spirits  from  the  place 
where  distilled,  the  object  of  the  statute  is  not  to  punish  the  same 
person  both  for  removing  and  aiding  in  the  removal.  Any  one  who 
has  an  interest  in  the  distillery,  who  directs,  orders,  or  sets  on  foot  the 
removal,  is  guilty  of  removing,  although  he  does  not  touch  the  spir- 
its. A  person  who  has  no  interest  in  the  distillery  is  guilty  of  remov- 
ing, if  he  personally  handles  the  spirits,  or  the  means  of  removing 
them,  as  if  he  opens  a  door  with  a  key,  handles  or  screws  on  the  hose, 
and  these  acts  are  followed  by  the  transportation  of  the  spirits  thus 
put  in  condition  for  actual  removal.  Any  other  help  given  by  such 
person  is  an  aiding,  and  any  encouragement  given  is  an  abetting.^ 

When  there  is  a  conspiracy  to  defraud  the  United  States  of  rev- 
enue, and  any  act  is  done  in  pursuance  thereof,  it  is  not  necessary  to 
allege  in  the  indictment,  the  specific  mode  of  carrying  out  the  con- 
spiracy. It  is  sufficient  to  allege  the  conspiracy  to  defraud  the  United 
States  of  taxes,  and  that  in  pursuance  of  such  conspiracy,  the  defend- 
ant committed  a  specific  overt  act.*  It  is  otherwise  where  the  criminal 
offense  is  the  conspiracy,  or  where  the  conspiracy  was  to  do  an  act  not 
in  itself  criminal,  or  in  violation  of  the  statute ;  then  all  the  facts 
constituting  the  conspiracy  must  be  averred. 

The  celebrated  cases  against  the  whiskey  rings  were  for  conspira- 
cies to  defraud  the  United  States  of  the  tax  on  distilled  spirits.  The 
questions  discussed  were  principally  questions  of  fact,  and  they  afford 
no  instruction  as  to  the  construction  of  the  revenue  laws. 

A  brewer  who  neglects  to  keep  the  books  required  is  liable  to  a 


>  United  States  v.  Imsand,  1  Woods  C.  C.  681 ;  1  East  Pleas  of  the  Crown,  ICT. 
•  United  States  v.  Devlin,  6  Blatch.  C,  C.  71. 

»  R.  S.  U.  S.  §  1024 ;  United  States  v.  Jacoby,  12  Blatch.  C.  C.  491, 
«  United  States  w.  Blalsdell,  8  Ben.  182. 

•United  States  V,  Dustin,  2  Bond,  882;    2  BUhop   Cr.  Pleadings,  §§  176-179;    7 
Gushing,  614,  615. 
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penalty  of  $300.^  A  dealer  in  tobacco  is  liable  to  a  penalty  if  he  fails 
to  make  the  entries  required  in  his  books,  and  if  he  delegates  the  au- 
thority to  another,  as  to  a  book-keeper,  he  is  liable  for  his  omission.* 
If  a  firm  of  tobacco  manufacturers  makes  a  false  return  to  the  assessor, 
the  copartners  may  be  indicted  jointly  for  the  offense.^ 

In  many  of  the  offenses  against  the  revenue  laws,  the  intent  of  the 
party  is  not  material,  as  in  the  case  heretofore  noticed,  where  the  rec- 
tifiers were  held  responsible  for  casks  emptied  in  their  establishment, 
without  destruction  of  the  stamps  thereon,  althoagh  they  had  no 
knowledge  of  the  fact  that  they  had  been  so  emptied.  The  law  com- 
mands the  destruction  of  the  stamps,  and  the  penalty  is  imposed  for 
disobedience,  without  reference  to  the  intent.* 

Where  a  party  is  doing  business  at  two  places  in  the  same  city,  at 
one  as  a  wholesale  dealer,  and  at  the  other  as  a  retail  dealer,  if  he  re- 
ceives packages  at  the  wholesale  store,  although  he  may  intend  to  use 
them  only  at  the  retail  store,  yet  when  removed  he  must  make  the 
entries  required  of  the  wholesale  dealer  by  statute.*  The  statute  ap- 
plies as  well  to  foreign  as  to  domestic  liquors.  Under  this  statute  and 
the  bonded  warehouse  system  for  imported  goods,  the  wholesale 
dealer's  premises  include  a  bonded  warehouse,  and  when  liquors 
are  sold  and  removed  from  the  latter,  he  must  make  the  entries  of 
the  sale  and  removal.®  In  many  of  the  requirements  made  by  statute 
of  manufacturers,  a  penalty  is  imposed  not  only  for  a  violation  of  the 
statutory  requirements,  but  also  of  regulations  which  may  be  made  by 
the  commissioner  on  the  subject.  Under  §  3451,  a  penalty  is  imposed 
for  falsely  fabricating  any  document  required  by  the  internal  revenue 
laws.  The  commissioner  requires  rectifiers  emptying  packages  to 
make  a  return,  on  Form  No.  122,  of  the  spirits  emptied.  It  was  held 
in  the  second  circuit  that  a  false  return  in  this  form  would  subject  the 
party  executing  it  to  the  penalties,  and  the  property  to  which  it  re- 
lates to  the  forfeiture  demanded  in  §  3451."'  It  may  well  be  doubted 
if  any  penalty  can  be  impos3d,  or  forfeiture  incurred,  because  of  a 
violation  of  the  regulations  made  by  a  commissioner.  Legislative 
power  cannot  be  delegated  to  any  one,  and  while  it  is  true  that  the 


'  United  States  v.  Obermeyer,  6  Ben.  471. 

*  United  States  v,  Auja,  10   Int.  Rev.  Rec.  62. 

»  United  States  r.  McGinniss,  1  Abb.  C.  C.  824. 

*  United  States  t>.  Adler  <fe  Furst,  15  Am.  Law  Reg.  45 ;   a.  o.  21  Int.  Rev.  Rec.  316. 

*  United  States  v.  Malone,  22  Int  Rev.  Rec.  40S. 

*  United  States  v.  McGolloagh,  22  Int.  Rev.  Rec.  202. 

^  United  States  v.  One  hundred  and  two  Packages  of  Distilled  Spirits,  22  Int.  Rev. 
Rec.  187. 
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panishment  is  prescribed  by  the  legislature,  the  offense  to  which  it 
applies  is  created  bj  the  commissioner.  He  in  his  discretion  deter- 
mines what  acts  shall  constitute  the  offense,  and  no  one  knows  what 
the  offense  is  until  the  commissioner  issues  his  mandate,  then  he 
who  offends  is  punishable.  This  is  a  clear  exercise  of  legislative 
power.  1  he  commissioner  makes  the  law  to  which  Congress  attaches 
the  punishment  in  advance.  This  view  was  taken  of  a  statute  in  Mary- 
land, which  authorized  the  comptroller  to  make  sales  and  regulations, 
to  prescribe  f onus  and  blanks  that  should  have  the  force  and  effect  of 
law.  It  was  said  to  be  clearly  void,  that  the  Legislature  has  not 
power  to  delegate  to  the  comptroller  the  authority  to  make  laws.  He 
may  be  required  to  make  rules  and  regulations,  and  prepare  forms, 
and  so  far  as  they  are  conformable  to  the  laws  of  the  land,  they  will 
be  valid,  but  it  is  without  precedent  and  beyond  the  power  of  the 
Legislature  to  declare  in  advance  that  these  regulations,  whatever  they 
mav  be,  shall  have  the  effect  of  law.^ 

Instruments  not  Stamped. — Any  instrument  required  to  be 
stamped  at  the  time  of  its  issue,  which  is  not  stamped,  has  this  dis- 
ability attached  to  it,  that  it  cannot  be  used  as  evidence  in  any  court, 
and  if  it  is  such  an  instrument  as  requires  recording,  the  record  with- 
out the  stamp  is  void.*  The  validity  of  this  statute  has  already  been 
discussed,^  There  is  another  statute  that  punishes  any  person  who 
makes,  signs,  or  issues  any  document  or  paper,  or  causes  it  to  be  done, 
without  being  duly  stamped,  or  who  accepts,  negotiates,  or  pays  such 
instrument,  or  causes  it  to  be  done,  with  the  intent  to  evade  the  pro- 
visions of  the  law.^  Under  this  statute  the  intent  is  material ;  it  is  of 
the  essence  of  the  offense,  and  the  penalty  is  not  incurred  unless  that 
be  shown,  and  no  judgment  can  be  entered  on  a  special  verdict  which 
does  not  find  that  the  stamp  was  omitted  with  the  intent  named  in 
the  statute.' 

A  deed  executed  during  the  late  war  within  the  confederate  lines 
is  not  void  for  want  of  a  stamp ;  the  fraudulent  intent  could  not  exist 
where  there  was  no  means  of  stamping  the  instrument.'  And  so  a 
note  executed  after  the  law  was  in  force,  but  before  any  collection 
district  had  been  established,  so  as  to  furnish  facilities  for  obtaining 
stamps,  was  not  considered  void.''     When  a  lost  instrument  is  estab- 


»  Maxwell  v.  State,  40  Md.  278.  »R.  S.  U.  S.  §  8421. 

•  An'e,  §  152.  *  K.  S.  U.  S.  §  3422. 

•Campbell  v.  Wilc(»x,  10  Wall.  421 ;  United  Spates  v.  Buzzo,  18  Wall.  123;  101 
Mass.  213;  Brown  v.  Thompson,  69  Me.  872;  Morris  r.  McMurris,  44  Miss.  441,  citing 
cases  to  the  same  point,  that  the  omi^ion  mu^  be  frandalent,  in  the  States  of  Massachu- 
setts:, Pennsylvania,  Maine,  Alabama,  California,  Missouri,  Arkansas,  Indiana,  Ohio,  Illi- 
nois, Iowa,  and  Nevada. 

*  Susong  V.  WiUiams,  1  Heisk.  625.  ''  Mcnyain  tr.  Mndd,  44  Ala.  48. 
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lished  by  secondary  evidence,  it  is  not  necessary  to  prove  that  the  orig- 
inal was  stamped,  althoagh  it  is  such  an  instrument  as  requires  a 
stamp.^  If  not  stamped  when  made,  it  may  be  stamped  before  it  is 
offered  in  evidence,  and  the  presumption  will  be  that  it  waB  stamped 
at  the  proper  time.*  Or  it  may  be  stamped  in  open  court,  so  as  to  be 
used  as  evidence.'  Where  a  mortgage  was  used  as  evidence  without 
a  stamp,  the  objection  was  removed  by  stamping  it  after  verdict,  in 
court.^  After  suit  is  brought  on  a  contract,  unstamped,  it  is  taken  to 
the  collector,  stamped  by  him,  and  he  certifies  that  the  "  omission  was 
through  inadvertence,"  this  is  a  sufficient  answer  to  the  objection  that 
the  instrument  was  unstamped.*  In  determining  whether  an  instru- 
ment is  subject  to  stamp  duty,  regard  is  to  be  had  to  its  form,  rather 
than  its  operation.  The  instrument  in  the  case  to  be  cited  was  in 
this  form  : 


[V]  IRON  CLIFFS  COMPANY.  [Five] 

[1190]  Neffaunpee,  Mich,,  Jan.  3, 1870. 

Pay  to   the  order  of  E,  B,  laham,   SupU,   or   bearer, 

Five  Dollars, 
value  received,  and  charge  to  account  of 

E.  B.  ISHAM. 

To  C.  J.  Canada,  New  York. 

Countersigned,  £.  S.  Green,  Clerk, 


These  instruments  were  used  as  currency,  and  when  parties  ob- 
tained a  number  of  them,  they  were  presented  to  Isham,  who  re- 
deemed them  by  a  draft  on  New  York,  or  the  holders  sent  them 
directly  to  New  York,  to  Canada,  who  redeemed  them.  It  was 
claimed  that  such  an  instrument  should  be  stamped  as  a  promissory 
note  or  memorandum,  but  the  court  held  it  was  in  form  a  check, 
and  not  being  a  cheek  on  a  bank  or  banker,  was  not  subject  to  stamp 
duty ;  that  even  were  it  a  device  to  avoid  the  revenue  acts,  yet  being 
carried  out  by  legal  means,  it  was  not  subject  to  censure.' 

Where  the  stamp  has  been  omitted,  any  person  interested  may  ap- 
pear before  a  collector,  and  upon  paying  the  price  of  the  stamp,  and 


»  Van  Wyckle  v.  Poydraa,  22  La.  Ann.  70. 

*  Union  AiJ^ricultaral  Soc.  v.  Neill,  31  Iowa,  96  ;  Glldden  v.  Htgbee,  81  Iowa,  879. 
>  Walerbary  v,  McMillan,  46  Mias.  635.  «  Janvrin  v.  Fogg,  49  N.  H.  340. 

•  Logan  tr.  Dils,  4  West  Va.  897.  '  United  States  v.  Ishanc,  17  Wall.  496. 
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a  penalty  doable  the  tax,  but  never  less  than  five  dollars,  the  collector 
is  directed  to  stamp  it,  and  note  on  the  margin  the  date  of  so  doing, 
and  the  payment  of  the  penalty.  It  is  then  as  valid  as  if  stamped 
originally  at  the  time  of  its  execution.  If  recorded  without  stamp,  it 
must  be  recorded  again,  and  it  must  be  noted  on  the  original  record 
that  the  omission  lias  been  corrected.  No  rights  acquired  before  such 
stamping  or  recording  are  affected  thereby.*  The  collector  may  remit 
the  penalty,  if  satisfied  that  the  omission  was  by  accident.* 


^  R.  S.  U.  S.  S  8422;  18  U.  S.  St»t.  p.  2'SO.  If  an  instrument  bud  been  lost,  a  copy 
migbt  be  stamped  in  lieu  of  the  urigiDal.  TUU  act  expired  Jan.  1,  18*77.  22  int.  Key. 
Rec.  69. 

»  18  U.  S.  SUt,  p.  319. 
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Public  Use. 

MunD  &  Scott  ©.  The  People,  &c.  15  A.  L.  J.  180.  Private  property  deyoted 
to  public  use,  as  grain  elevatorg,  or  railroads,  is  subject  to  public  regulation.  See 
§17. 

Private  Purpose* 

Weismer  f>.  Village  of  Douglas,  64  N.  Y.  91.  The  courts  may  examine  and 
determine  whether  the  purpose  of  a  tax  is  public  or  private ;  and  if  privatd,  de- 
clare the  act  void.    See  §§  38  and  89. 

Extension  of  City  Limits. 

Groff  9.  The  Mayor  of  Frederick  City,  44  Md.  Property  in  the  extension,  used 
for  farming  and  pasturing  purposes,  may  be  taxed.     See  §  83. 

Tonnage  Dnty^ 

« 

Northwestern  Union  Packet  Co.  v.  City  of  St.  Louis,  15  A.  L.  J.  106,  and  4 
Cent.  Law  J.  58,  U.  S.  District  Court.  An  ordinance  of  the  city  of  St.  Louis, 
prescribing  wharfage  dues  at  improved  wharves  constructed  by  it,  graduated 
according  to  the  tonnage  of  the  vessel,  is  not  a  duty  on  tonnage  or  a  regulation 
of  interstate  commerce. 

S.  P. — City  of  Keokuk  «.  Keokuk  Northern  Line,  4  Cent.  Law  Journal,  276, 
and  15  A.  L.J.  272;  Dec.  Supremo  Court  of  Iowa,  December,  1876;  but  see 
contra,  Tobin  v.  Vicksbarg,  referred  to  in  the  opinion  of  the  dissenting  justice, 
p.  280.    See  §  63. 

In  man  Steamship  Company  tJ.  Tinker,  15  A.  L.  J.  830,  Supreme  Court  U.  S. 
An  act  of  a  State  legislature  declaring  that  all  vessels  which  enter  a  port,  or  load 
or  unload,  or  make  fast  to  any  wharf  therein,  shall  pay  one  and  one-half  cents  per 
ton,  to  be  computed  from  the  tonnage  expressed  in  the  registers  of  enrollment  of 
such  vessels,  imposes  a  tonnage  duty.     See  §  63. 

Begnlation  of  Gommeree. 

Van  Bnren  o.  Downing,  15  A^  L.  J.  336,  Decision  of  Supreme  Court  of  Wis- 
consin, January,  1877,  affirming  Welton  «.  Missouri,  1  Otto,  276;  Howe  Machine 
Company  f).  Cage,  15  A.  \u  J.  357,  Decision  Supreme  Court  of  Tennessee,  Febru- 
ary, 1877.  An  act  of  a  State  legislature,  taxing  all  peddlers  of  sewing  machines 
$10,  and  which  exempts  articles  manufactured  of  the  produce  of  the  State,  is  not 
a  regulation  of  commerce,  and  does  not  violate  art.  I,  (  8,  par.  3,  of  Constitution 
of  United  States.     See  §  64. 

Obligation  of  the  Contract^  Alienation  of  the  Taxing  Power. 

Scotland  County  v.  M.  L  &  N.  R.  R.  Co.  4  Cent.  L.  J.  599,  Supreme  Court  of 
Missouri,  April,  1877.  The  taxing  power  may  be  alienated  where  there  is  no  consti- 
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tutional  provision  inhibitiDg  it.  Bights  vested  nnder  a  special  charter  ia  a  rail* 
road,  are  not  divested  by  provisions  in  a  Constitution  subsequently  adopted. 
See  §  60,  p.  109. 

West  Wisconsin  Railway  Company  c.  Board  of  Supervisors  of  Trempeleaa 
County,  8  Otto,  595.  Alienation  of  taxing  power  is  never  presumed.  An  act  ex- 
empting the  property  of  a  railroad  from  taxation,  when  a  mere  gratuity  on  the 
part  of  the  State,  is  not  a  contract  to  continue  such  exemption.  It  is  subject  to 
repeal  or  modification  as  any  other  act  of  legislation.    See  §  68,  p.  115. 

National  Banks* 

State  «.  Citizens^  National  Bank  of  Fairbault,  15  A.  L.  J.  145,  Supreme  Court 
of  Minnesota,  January  17,  1877.  Under  laws  of  Minnesota,  real  estate  of  national 
banks,  eo  nomine,  is  not  subject  to  taxation. 

People  ex  rd.  Tradesmen's  National  Bank  v.  Commissioners  of  Taxes  and  As- 
sessments, 15  A.  L.  J.  274,  N.  Y.  Court  of  Appeals,  March,  1877.  Shares  are  to  be 
assessed  at  their  market  value  without  reference  to  their  nominal  value.  From 
this  is  to  be  deducted  value  of  real  estate,  and  this  gives  net  yalue  of  whole  of 
stock  subject  to  taxation;  this  sum  divided  by  the  number  of  shares,  gives  the 
taxable  value  of  each  share.  See  also  People  ex  rel.  Gallatin  National  Bank  «. 
Com'r  of  Taxes,  15  A.  L.  J.  817.     See  §  87,  p.  177. 

Waite  V.  Dowley,  Treasurer  of  Batteboro',  15  A.  L.  J.  374,  Supreme  Court  of 
U.  S.  April,  1877.  The  cashier  of  a  national  bank  may  be  compelled  to  transmit 
to  a  State  assessor,  a  true  list  of  the  shareholders  of  his  bank,  with  number  of 
shares  and  amount  paid  in,  for  the  purpose  of  listing  the  stock  for  State  taxa- 
tion.   See  §  69,  p.  128,  n.  5. 

Exemption  ft-om  Taxation. 

State  V.  Maine  Central  Railroad  Company,  16  Am.  Law  Register,  249;  s.  c. 
11  Am.  Law  Review,  612,  Supreme  Court  of  Maine,  February,  1877.  When  two 
or  more  railroads  with  charters  granting  an  exemption  from  taxation,  dependent 
upon  acts  to  be  done  by  such  corporations,  are  consolidated  into  a  new  corpora- 
tion, which  is  unable  and  is  not  required  to  do  the  acts  to  entitle  it  to  the  ex- 
emption, the  new  corporation  cannot  claim  the  exemption  belonging  to  the 
corporations  out  of  which  it  is  composed.     See  §  75.  p.  148. 

Contra.  Nichols  v.  New  Haven  &  Northampton  Co.  42  Conn.  lOS.  Canal 
chartered  1823,  stock  and  income  forever  exempt.  Company  became  insolvent, 
all  its  rights  vested  in  another  company  with  a  reservation  to  alter  or  repeal 
charter.  Then  an  amendment,  authorizing  increase  of  capital  and  the  building 
of  a  railroad,  provided  capital  thereby  created  should  be  taxed.  The  exemption  of 
first  corporation  passes  to  the  second,  and  it  is  not  liable  to  tax  under  its  charter 
or  a  general  tax  law.     See  §  75,  p.  143. 

Maryland  v.  Northern  Central  Railroad  Co.  4  Cent.  L.  J.  545-6,  to  appear  in 
44  Md.  Railroad  A  chartered  1827,  stock  exempt  from  taxation.  In  18>0  Con- 
stitution adopted,  inhibiting  the  creation  of  a  corporation  except  on  condition 
that  its  charter  was  subject  to  repeal.  In  1854,  railroad  A  allowed  to  consolidate 
with  three  other  railroads,  under  the  name  of  railroad  B,  to  have  nil  the  rights  of 
railroad  A.  In  1872,  a  tax  of  one  and  one-half  per  cent,  was  imposed  tm  gross 
receipts  of  all  railroads;  B  is  liable  to  the  tax.    See  {  75.  p.  143. 

Morgan  9.  Louisiana,  3  Otto,  217.  A  railroad  with  a  charter  granting  an  ex- 
emption from  taxation.  A  decree  of  sale  founded  upon  a  mortgage  which  in 
terms  covers  the  franchises  of  the  railroad,  is  executed,  and  the  road  sold.    The 
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road  in  the  bands  of  ths  purchaser  is  not  exempt  from  taxation ;  immunity  from 
taxation  is  not  a  franchise  which  passes,  without  other  description,  to  a  pur- 
chaser of  a  railroad.     See  §  75,  p.  148. 

Richmond'  &  T>,  R.  R.  Co.  v.  Commissioners  of  Alamance,  4  Cent.  L.  J.  883, 
Supreme  Court  of  North  Carolina,  January,  1877.  Exemption  from  taxation  is 
limited  to  property  used  for  the  purposes  of  a  railroad.     Bee  §  73,  p.  189. 

Ellis  V.  N.  A  R.  R.  Go.  15  A  L.  J.  272,  Supreme  Court  of  Tennessee,  February, 
1877.  An  act  taxing  all  railroads  one  and  one-half  per  cent,  on  their  gross  earn- 
ings, and  exempting  all  other  property  of  such  railroads  as  pay  this  tax,  violates 
the  provision  of  the  Constitution,  that  taxation  shall  be  equal  and  uniform.  See 
§63. 

County  of  Calhoun  v.  American  Emigrant  Co.  8  Otto,  124.  County  in  a  sale 
of  land  contracts  not  to  tax  until  deed  is  made;  a  deed  made  as  an  escrow  and 
fraudulently  placed  on  record  does  not  make  the  land  subject  to  tax.  See  §  70, 
p.  132. 

Warde  ».  Manchester,  56  N,  H.  508.  An  exemption  of  school  houses  and  sem- 
inaries of  learning  extends  to  such  as  are  founded  by  a  particular  religious  sect, 
for  instruction  according  to  its  doctrines.     See  §  71,  p.  183. 

License. 

Doyle  V.  The  Continental  Insurance  Co.  16  Am.  Itaw  Register,  Supreme  Court 
U.  S.  A  foreign  corporation  can  only  do  business  in  a  State  upon  the  conditions 
prescribed  by  the  laws  of  the  State.  It  may  attach  as  a  condition,  that  when 
suit  is  brought  against  the  corporation,  and  the  corporation  removes  the  s\dt  to  a 
Federal  court,  then  its  license  shall  then  be  canceled,  and  it  shall  cease  to 
do  business  in  that  State.  Distinguished  from  Home  Ins.  Co.  o.  Morse,  20  WalL 
445;  s.  p.  State  ex  rel.  Drake  v.  Doyle,  40  Wisconsin.     See  §  79,  p.  150. 

The  Town  of  Edinburg  v.  Hackney,  4  Cent.  L.  J.  215,  Supreme  Court  of  In- 
diana. A  town  under  a  statute  licenses  the  sale  of  liquors ;  subsequently  the 
statute  is  declared  void.  Those  who  have  paid  license  fees  cannot  recover  them 
of  the  town.     s.  p.  Town  of  Brazil  v.  Kress,  4  Cent.  L.  J.  429.    See  §  78,  p.  148. 

Home  Insurance  Co.  of  New  York  o.  Augusta,  (opinion  filed  Aug.  1877),  Su- 
preme Court  of  U.  S.  License  to  do  business  in  a  State  for  a  year  is  not  a  con- 
tract, and  State  or  city  may  increase  the  tax  during  the  year.     See  §  78. 

Corporations. 

A  steamship  company  incorporated  in  New  York  is  taxed  on  the  value  of  the 
stock.  The  vessels  of  the  company  temporarily  out  of  the  State  are  to  be  includ- 
ed in  ascertaining  that  value,  and  also  money  invested  in  vessels  owned  by  and 
being  built  for  the  company  outside  of  the  State.  People  ex  reL  Pacific  Mail  S. 
Co.  0.  The  Commissioners  of  Taxes,  64  N.  Y.  541.     See  §  90,  p.  186,  and  (  47. 

A  corporation  under  an  act  of  Parliament,  is  managed  by  directors  in  En- 
gland, but  all  its  operations  are  carried  on  in  another  country,  all  its  property  is 
in  another  country,  the  shares  are  held  partly  in  England  and  partly  in  foreign 
countries;  the  only  part  of  the  profits  that  comes  to  England  is  that  which  is  to 
pay  dividends  of  resident  shareholders.  Such  a  corporation  is  resident  in  En- 
gland, and  liable  to  pay  income  tax  upon  the  whole  profits,  and  not  merely  that 
remitted  to  resident  shareholders.  Cesena  Sulphur  Co.  and  Calcutta  Jute  Co.  v, 
Nicholson,  High  Court  of  Justice,  25  W.  R.  71 ;  4  Cent.  L.  J.  808.  See  §  90, 
p.  186. 
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Assessment- 
Smith  V,  Mayor  of  N  T.  15  A.  L.  J.  166.    The  right  to  erect  a  pier  upon  land 
tinder  water  belonging  to  a  city  is  a  franchise,  but  the  pier  itself  when  erected, 
is  not  a  franchise,  but  is  liable  to  assessment  and  taxation  as  land.      See  §  95,  p. 
203. 

Stilwell,  Adm'x  et  al.  v.  Corwin,  Adm'r,  4  Cent.  L.  J.  574,  Supreme  Court  of 
Indiana,  February,  1877.  A  person  has  a  right  to  exchange  money  on  deposit  in 
a  bank  for  U.  S.  bonds  at  any  time,  though  the  express  purpose  in  the  transaction 
be  to  exchange  money  which  is  taxable  for  bonds  which  are  not  taxable.  See 
§  95,  p.  201. 

Collection  of  Tax* 

Finnegan  v.  Femandina,  15  Fla.  379.  Taxes  assessed  by  a  city  cannot  be 
set  off  by  a  debt  due  to  a  tax-payer  by  the  city.  s.  p.  Coff  v.  Elizabeth  City,  75 
N.  C.  1.     See  §  105,  p.  258. 

Hibbard  9.  Clark,  56  N.  H.  155.  A  town  summoned  as  garnishee,  cannot  set 
off  the  debt  against  taxes  assessed  against  the  defendant.     See  §  144. 

Lien. — Dows  «.  Drew,  12  C.  E.  Green.  Taxes  on  land  have  not,  except  by  ex- 
press statute,  a  lien  prior  to  that  of  a  mortgage  recorded  before  their  assessment. 
See  §  100,  p.  272. 

Dennison  9.  City  of  Keokuk,  &c.  4  Cent.  L.  J.  296,  Supreme  Court  of  Iowa, 
December,  1876.  The  lien  given  the  city  of  Keokuk  for  taxes  on  land,  is  not  di- 
vested by  a  sale  thereof  for  State  and  county  taxes.    See  §  100,  p.  274. 

Osterberg  v.  Union  Tnist  Co.  8  Otto,  424.  The  lien  by  statute  for  taxes  on 
real  estate  is  not  divested  by  a  sale  of  the  land  under  a  pre-existing  judgment  or 
decree,  unless  the  statute  so  direct.     See  §  109,  p.  274. 

See  a  well  considered  article  on  the  lien  of  a  tax  on  real  and  personal  proper- 
ty.   4  Cent.  L  J.  631.     See  $  109,  p.  274. 

Deed, 

Callahan  v.  Hurley,  8  Otto,  387.  Regular  deed  as  to  fonnis prima  facte  evi- 
dence of  title  if  there  is  a  bona  jUie  sale ;  the  deed  is  conclusive  as  to  time  and 
manner  of  execution.     See  §  120,  p.  836. 

Jefferson  t^.  Wendt,  4  Cent.  L.  J.  197,  Supreme  Court  of  California,  January 
Term,  1877.  The  statute  of  limitations  does  not  commence  running  against  a 
purchaser  at  an  execution  sale  until  the  sheriff's  deed  is  delivered  to  him.  See 
§  121,  p.  340. 

Gould  «.  Day,  4  Cent.  L.  J.  889,  Supreme  Court  of  U.  S.  April,  1877.  Land 
sold  for  taxes,  bid  in  by  the  State  before  expiration  of  the  period  for  redemption ; 
the  owner  purchases  the  bid  of  the  State.  This  is  a  redemption  of  the  land.  See 
§  125,  p.  857. 

Manicipal  Taxation. 

Cooledge  o.  Brookline,  114  Mass.  592.  The  expenses  incurred  by  a  town  in 
opposing  before  the  legislature  its  annexation  to  another,  cannot  be  raised  by 
taxation.    See  §  128,  p.  870. 

Hoagland  o.  The  City  of  Sacramento,  4  Cent.  L.  J.  621,  Supreme  Court  of 
C2iIifomia,  April,  1877.  The  legislature  cannot  creaie  a  claim  against  a  munici- 
pal corporation  without  the  assent  of  those  who  are  to  contribute  to  its  payment. 
See,  in  connection  with  this  case,  |§  37  and  88,  and  64  N.  Y.  91. 
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Manleipal  Bonds. 

Buffalo  &  L  R.  R.  Co.  v,  Jadson  et  al.  7  Hun,  499,  affirmed  by  Court  of  Ap- 
peals, Hay,  1877.  Authority  to  issue  bonds  when  raihroad  constructed  through 
the  town ;  afterwards  Constitution  prohibits  town  from  issuing  bonds.  Hdd^  the 
town  could  not  issue  bonds  until  railroad  was  completed  tiirough  the  town,  and 
if  not  completed  before  adoption  of  Constitution,  they  could  not  be  issued  at  all. 
16  A.  L.  J.  14.    See  §  105,  p.  405. 

State  ex  rel.  St.  Louis  L.  C.  B.  &  D.  R.  R.  o.  County  Commissioners  of  Daviess 
County,  4  Cent.  L.  J.  224,  Supreme  Court  of  Missouri,  October,  1876.  Bonds  to 
be  issued  on  condition  that  road  should  run,  or  depot  be  built,  within  one  mile 
of  town,  town  cannot  waive  the  condition.    See  §  185,  p.  405. 

BecitaU, — County  Commissioners  of  Leavenworth  v.  Barnes,  15  A.  L.  J.  160, 
Supreme  Court  of  U.  S.  April,  1877.  Recitals  by  officers  authorized  to  issue,  con- 
clusive as  to  precedent  conditions,  s.  p.  County  Commissioners  v,  Clark,  16  Am. 
Law  Reg.  880,  Supreme  Court  of  U.  S.  March,  1877,  and  Yicksburg  v.  Lombard, 
51  Miss.  111.    See  f  186,  p.  409. 

Edoppd. — County  of  Randolph  «.  Post,  3  Otto,  502.  Authority  given  to  town 
to  issue  bonds  in  aid  of  a  ndlroad,  the  road  to  be  completed  at  a  period  fixed, 
the  town  extended  the  time  for  the  completion  of  the  road.  A  town  may  waive 
a  condition  for  its  own  benefit,  and  having  done  so  Is  estopped  to  deny  its  valid- 
ity.   See  1 186,  p.  411,  n.  4. 

KegatiabU^  no  Notice  of  Fraud. — Board  of  County  Comnussioners  v,  Clark,  15 
A.  L.  J.  204,  Supreme  Court  U.  S.  March,  1877. 

Bona  Jide  holder  of  municipal  bonds,  negotiable  in  form,  is  not  affected  by 
fraud  of  payee  of  which,  he  had  no  notice.     See  $  186,  p.  411,  n.  2. 

Want  of  Power. — Melvin  et  al.  v.  Lisenby  et  aZ.  5  Cent.  L.  J.  15,  Supreme  Court 
of  Illinois,  1877.  Bonds  in  aid  of  railroad  required  to  be  registered,  and  act  re- 
quires that  they  should  have  been  voted  for  by  a  majority  of  voten  living  in  the 
.  county.  A  county  was  authorized  to  subscribe  when  a  majority  ofvotee  east  at  an 
election  should  be  in  favor  of  subscription.  Bonds  were  issued  and  registered. 
A  bill  was  filed  by  tax-payers  to  enjoin  the  collection  of  the  tax.  The  court  held 
that  it.would  be  presumed  that  the  vote  at  an  election  held  according  to  law,  was 
that  of  the  majority  of  voters  living  in  the  county.  This  seems  to  be  in  confiict 
with  Harshman  v.  Bates  County,  2  Otto,  569,  and  with  former  rulings  in  Illinois. 
See  note  to  principal  case,  §  186,  p.  414. 

McClure  v.  Township  of  Oxford,  5  Cent.  L.  J.  47;  Circuit  Court  of  U.  S.  for 
Kansas,  opinion  by  Waite,  C.  J.  The  bonds  contained  recitals  showing  that 
they  were  issued  on  the  15th  of  April,  1872,  and  that  the  election  approving  their 
issue  was  on  the  8th  of  April,  1872.  The  statute  under  which  they  were  issued 
required  the  act  to  be  published  in  the  Kansas  Weekly  Commonwealth  before  it 
took  effect,  and  that  thirty  days*  notice  should  be  given  of  the  election ;  it  was 
published  in  the  paper  designated  on  the  21st  of  March,  1872.  Hddf  That  the 
bona  Jide  holder  was  bound  to  know  the  statute  under  which  the  bonds  were 
issued,  to  take  notice  of  the  condition  as  to  the  publication  of  the  act,  and  conse- 
quently was  chargeable  with  notiee  of  the  date  of  publication  of  the  act.  Hav- 
ing knowledge  of  the  date  of  publication,  the  recitals  of  the  bonds,  taken  in 
connection  therewith,  informed  him  that  the  proper  notice  of  the  election,  thirty 
days,  had  not  been  given,  and  the  bonds  are  void.    See  {  186,  pp.  412,  418. 
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Daviess  County  Court  «.  A.  G.  Howard,  16  Am.  L.  Reg.  420.  A  county  was 
authorized  to  issue  bonds  to  the  amount  of  $250,000,  and  to  subscribe  to  stock 
of  a  raibroad  to  that  amount.  Bonds  were  issued  in  excess  of  that  amount  and 
sold  at  a  discount  to  realize  that  sum.  Bill  by  tax-payers  to  restrain  tax,  in  pay- 
ment of  excess  of  $250,000,  excess  of  bonds  yoid.     See  §  136,  pp.  412,  413. 

The  Town  of  South  Ottawa  v.  Perkins,  and  Board  of  Supervisors  of  Kendall 
County  V.  Post,  4  Cent.  L.  J.  442;  s.  c.  p.  132.  Bonds  of  a  town  issued  uuder  a 
law  printed  and  promulgated  by  the  State  authorities,  in  the  hands  of  a  hmafid^ 
purchaser  without  notice,  may  be  defeated  by  showing  from  the  journals  of  the 
House  and  Senate  that  the  law  was  not  enacted  in  accordance  with  the  Constitu- 
tion of  the  State.  Such  an  act  under  the  decisions  of  the  courts  of  Illinois  is 
void,  and  the  Supremo  Court  of  the  United  States  will  follow  those  decisions. 

This  decision  was  made  at  a  rehearing  of  the  case.  At  the  first  hearing  it 
was  decided  that  the  bonds  were  valid.  See  p.  189.  Qumre.  Does  this  case  go 
any  further  than  to  afSrm  Ehnwood  v.  Marcy,  2  Otto,  289?    See  §  136,  p.  413. 

County  of  Callaway  «.  Foster,  3  Otto,  567.  A  county  is  authorized  to  issue 
bonds,  without  vote  of  electors.  Afterwards  the  Constitution  prohibits  it.  The 
subscription  to  the  stock  of  the  railroad  was  actually  made  before  the  adoption 
of  the  Constitution,  although  the  bonds  were  issued  after  that  period.  The  bonds 
are  valid.    See  §  146,  p.  412,  n.  8. 

State  €.  Green  County,  54  Mo.  540.  Railroad  A.  authorized  to  construct 
branch  B.  The  county  was  empowered  to  subscribe  to  the  branch  road.  Railroad 
A.  was  consolidated  with  railroad  C.  The  bonds  were  issued  to  railroad  C,  which 
was  vested  with  all  the  powers  and  rights  of  railroad  A.  The  bonds  are  valid. 
See  S  186,  p.  412. 

Scotland  County  v.  Thomas,  16  A.  L.  J.  51,  and  5  Cent.  L.  J.  33,  Supreme 
Court  U.  S.  A  railroad  was  chartered  from  A.  in  Missouri  to  the  State  line  in 
the  direction  of  B.,  in  Iowa.  This  road  was  then  consolidated  with  an  Iowa 
railroad  from  B.  to  A.,  the  consolidated  railroad  having  all  the  priviliges  of  the 
original  roads.  Scotland  County  was  empowered  to  subscribe  to  the  first  road  in 
Missouri.  The  bonds  issued  to  the  consolidated  road  are  valid.  The  case  is  dis- 
tinguished from  Harshman  «.  Bates  Co.  2  Otto,  569,  but  the  distinction  is  not  at 
all  satisfactory.    See  f  136,  p.  413. 

Limit  to  Bate  of  Tax. 

A.  T.  &  T.  P.  R.  R.  «.  Woodcock,  4  Cent.  L.  J.  528,  Supreme  Court  of  Kansas, 
January,  1877.  Rate  of  tax  limited  to  one  per  cent.  A  levy  of  eight  mills  addi> 
tional  to  meet  a  deficit  of  the  preceding  year,  is  void.    See  §  129,  p.  876. 

Change  in  the  Charter  of  a  Corporation.— Effect  on  Debts. 

Broughton  o.  Pensacola,  8  Otto,  266.  A  change  in  the  charter  of  a  municipal 
corporation,  by  amendment  or  by  a  new  charter,  embracing  substantially  the 
same  corporators  and  the  same  territory,  does  not  i^ect  its  identity  so  as  to  relieve 
it  from  previous  liabilities  incurred,  although  it  has  different  powers,  adminis- 
tered by  different  ofiScers.     See  §  182,  p.  890. 

Barkley  v.  Levee  Commissioners,  8  Otto,  258.  A  public  corporation,  having 
specific  powers  as  to  levees  within  a  certain  district,  is  superseded  in  its  duties 
by  a  law  dividing  the  district  and  creating  a  new  corporation  for  one  portion, 
and  placing  the  other  under  charge  of  the' local  authorities.    If  there  be  a  judg- 
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ment  against  the  old  corporation,  mandamus  will  not  lie  to  enforce  the  assess- 
ment of  taxes  for  its  payment,  there  being  n«  officers  to  whom  the  writ  can  be 
directed.    See  §§  132, 144,  p.  456. 

Illegal  Hnnleipal  Tax* 

Board  of  Commissioners  of  Tippecanoe  County  v,  Lucas,  8  Otto,  108.  The 
legislature  may  direct  an  illegal  tax  in  the  hands  of  a  municipal  corporation  to 
be  restored  to  the  tax-payers  from  whom  it  was  collected,  if  not  restrained  by 
the  Constitution  of  the  State.  It  infringes  no  proyision  of  the  Constitution  of 
the  United  States. 

Lea  V.  City  of  Memphis,  4  Cent.  L.  J.  528,  Supreme  Court  of  Tennessee,  April, 
1877.    Debt  against  a  city  cannot  be  offset  against  a  tax  due.    See  { 142,  p.  489. 

When  Equity  will  Interfere. 

Long  V,  Commissioners  of  Richmond,  4  Cent.  L.  J.  833,  Supreme  Court  of 
Korth  Carolina,  January,  1877.  Courts  will  not  interfere  with  a  board  of  com- 
missioners in  their  discretion  in  the  exercise  of  the  powers  intrusted  to  them. 
Where  it  is  alleged  that  the  tax  levied  is  not  sufficient  for  the  purposes  of  the 
county,  the  court  will  not  interfere.     See  §  143,  p.  450. 

Compelling  Payment  of  a  Mnnlcipal  Debt. 

Badger  et  al,  v.  U.  S.  ex  rel  Bolles,  15  A.  L.  J.  160,  Supreme  Court  of  U.  S. 
April,  1877.  Board  of  auditors  of  a  town  (supervisor,  town  clerk,  and  justice), 
who  have  refused  to  audit  a  claim,  when  a  maridamus  is  applied  for  to  compel 
them,  resign  and  their  resignations  are  accepted.  The  statute  under  which  these 
officers  are  elected  allows  them  to  hold  office  for  one  year,  and  until  others  are 
chosen  or  appointed  in  their  place  and  hate  qualified.  There  is  no  vacancy  in  the 
offices,  until  the  successors  of  these  officers  have  qualified.    See  %%  144,  456. 

Local  Assessments. 

Zoeller  «.  Kellogg,  4  Cent.  L.  J.  47 ;  St.  Louis  Court  of  Appeals,  October, 
1876.  An  assessment  for  local  improvements  greater  than  the  value  of  the  prop- 
erty assessed  cannot  be  enforced.    See  1 146,  p.  464. 

Carpenter  v.  Jennings,  77  111.  250.  A  statute  allowing  the  benefit  derived 
from  opening  a  highway  over  land,  to  be  set  off  a^^ainst  the  damages  due  for 
taking  the  land  is  unconstitutional.    See  {  151,  p.  492. 

T.  &  L.  R.  R.  «.  Kane,  15  A.  L.  J.  434,  Supreme  Court  of  Kew  York.  The 
property  of  a  horse  railroad,  sleepers,  ties  and  rails  for  construction,  is  liable  to 
assessment  for  constructing  a  sewer.    See  §  148,  p.  473. 

Thomas  9.  Gain,  4  Am  L.  T.  Rep.  1 ;  s.  c.  4  Cent.  L.  J.  307.  A  sewer  assess- 
ment upon  lands  benefited  according  to  superficial  area  is  not  valid.  Nor  is 
such  an  assessment  valid,  unless  the  owners  of  the  property  have  an  opportimity 
of  being  heard  before  it  becomes  a  charge  on  the  land.    See  §  151,  p.  495. 

Cnstoms,  or  External  Bevenne. 

DuUdbU  Value,  {  2907.— The  commissions  are  an  element  of  this  value,  and 
are  charged  not  on  net  value  of  invoice,  but  on  gross  value  after  adding  all 
other  chwges.    Tr.  Cir.  28  Int  Rev.  Bee.  5.    See  S  155,  p.  527. 
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QoodM  Imported  ly  Manufacturer. — ^Vftlae  ascertained  by  referenoe  to  similar 
goods  ^hen  sold  for  export  to  other  countries.  If  all  manufactored  are  sent  to 
United  States,  then  cost  of  material,  ^ith  manufacturer's  profit  added,  should  be 
looked  to  in  ascertaining  market  yalue.  Tr.  Oir.  28  Int.  Rev.  Rec.  149,  200 ;  see 
also  Ibid.  107.    See  {  155,  p.  524. 

Twenty  per  cent  Penalty^  §  2908. — Yalue  declared  on  entry  640  francs,  the 
appraiser  added  100  fhmcs  for  chaiges,  and  100  francs,  the  100  per  cent,  addition 
OB  charges  added  under  act  of  June  22, 1874 — ^making  the  entire  amount  640  + 100 
100  =  840  francs.  This  made  the  sum  greater  than  the  entered  value  by  10 
per  cent. — the  twenty  per  cent,  penalty  was  imposed  on  the  840  francs.  This 
was  correct.    Tr.  Cir.  28  Int  Rev.  Rec.  15,  54, 166.    See  {  155,  p.  528. 

100  per  cent.  Penalty, — When  charges  are  omitted  at  time  of  entry  in  the 
iuTOice,  the  fact  that  the  importer  subsequently  yoluntarily  reports  such  charges 
to  the  collector  does  not  relieve  him  from  the  penalty.     Ibid.  54. 

Rc'^ppraiMement. — ^If  goods  have  been  misdescribed  in  the  invoice,  that  mis- 
take may  be  corrected,  and  the  goods  appraised  at  their  actual  grade  as  found 
on  inspection.    Tr.  Cir.  28  Int.  Rev.  Rec.  169.     See  §  156,  p.  531. 

Coete  and  Charges, — For  these  there  is  no  appeal  for  a  re-appraisement ;  tbe 
remedy  is  an  appeal  to  Secretary  of  Treasury  under  §  2931.  Tr.  Cir.  23  Int.  Rev. 
Rec.  15.     See  §  157,  p.  589. 

Proteet, — ^Important  changes  proposed  as  to  overcharges  and  protests.  Tr. 
Cir.  28  Int.  Rev.  Rec.  22-24.    See  §  161. 

Sundays  and  holidays  are  included  in  the  ten  days  for  lodging  protest.  Tr. 
Cir.  28  Int.  Rev.  Rec.  84.     See  §  161,  p.  571. 

Priority  of  the  United  Statee, — There  is  no  lien  given  by  {  8466  on  the  prop- 
erty of  the  debtor  in  the  hands  of  the  administrator,  but  only  a  right  of  prior 
payment  out  of  the  proceeds  in  his  hands.  Taxes  and  funeral  expenses  are  not 
'*  detti  due  from  the  deceased ''  in  the  sense  of  that  section ;  they  are  to  be  de- 
ducted before  paying  the  United  States.  United  States  «.  Eggleston,  23  Int. 
Rev.  Rec.  113.    See  1 160,  p.  561. 

Tonnage  Tax  on  Northweetem  Frontier^  dx. — Construction  of  act  of  February 
27,  1877.  Tr.  Cir.  28  Int.  Rev.  Rec.  201.  Canadian  vessels,  tax  on  tonnage  80 
cents  under  this  act,  as  construed  by  Secretary  of  Treasury.  Tr.  Cir.  28  Int.  Rev. 
Rec.  169.    See  §  162,  p.  574. 

dassifleatlon  of  Merehandise* 

Gauthier  v.  Bell,  23  Int.  Rev.  Rec.  210.  Fresh  fish,  frozen  together  and  im- 
ported in  barrels,  are  not  '*  fish  fresh  for  immediate  consumption,'*  under  §  2505 
of  R.  S.  U.  S.,  and  exempt  from  duty. 

If  caught  in  American  waters,  they  are  exempt,  but  proof  of  that  fact  must 
be  made  in  the  mode  prescribed  in  the  treasury  I'egulations.    See  §  158,  p.  551. 

United  States  o.  Eaub,  28  Int.  Rev.  Rec.  211.  German  lottery  tickets  are  not 
**  paper  and  manufactures  of  paper,"  but  are  more  appropriately  classed  as 
"printed  matter." 

Decisions  of  treasury  department  not  binding  on  the  courts,  but  they  give 
material  aid  in  construing  acts  of  Congress. 

A  machine  composed  of  materials  liable  to  different  rates  of  duty,  if  materiala 
are  readily  separable,  duty  should  be  assessed  on  each  of  the  materials  separately. 
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and  not  on  the  whole  machine,  at  the  rate  of  the  material  snbyect  to  highest 
duty.  Opinion  of  Solicitor  General,  approred  by  Attorney  General,  28  Int.  Rer. 
Rec.  229.    See  §  158,  p.  551. 

Traniportation  in  Bond  J>y  Bonded  Carrier, — **  Continuous  route,"  this  expres- 
sion does  not  require  that  the  lines  shall  meet  exactly  at  a  giren  point,  the  first 
line  is  held  under  bond  until  deliyery  to  the  second  line.  Tr.  Cir.  28  Int  Rer. 
Rec.  89.    See  f  157,  p.  545. 

Blegal  ImportatloB. 

United  States  «.  Jordan  ei  al,  28  Int.  Rer.  Rec.  9.  Merchandise  entered  on  a 
false  inToice  is  illegally  imported  under  act  of  1878.  Suits  brought  before  June 
22, 1874,  are  not  affected  by  the  Revised  Statutes  repealing  this  act. 

The  act  of  July  18,  1866,  did  not  repeal  this  act,  and  it  was  not  repealed 
until  §  5996  of  R.  S.  U.  S.  was  enacted.    See  §  168,  p.  588. 

Intenud  BereBue. 

Ai9€iement  of  T<ub.— The  decision  of  the  aaseasor  or  commissioner  as  to  the 
assessment  of  the  tax  is  conclusiye  in  an  action  for  the  tax ;  it  cannot  be  ques- 
tioned collaterally.  Letter  of  Commissioner  Raum  reyiewing  the  decisions  on 
the  subject,  28  Int.  Rey.  Rec  5. 

Vinegar, — If  in  its  production  alcohol  is  evolyed,  then  the  manufacturer  be- 
comes a  distiller,  and  must  comply  with  the  statutes  as  to  distilled  spirits. 
United  States  v.  Distillery  890  Eleyenth  Ayenue,  28  Int.  Rev.  Rec.  147. 

DiUUled  BpiriU, — A  corporation  may  engage  in  distilling  and  giye  the  bond 
required  by  law.    Opinion  of  Attorney  General  Deyens,  28  Int.  Rey.  Rec.  141. 

But  the  stockholders  are  indiyidually  liable  for  the  taxes  due  by  the  corpora- 
tion for  distilling.    Opinion  of  Solicitor  General  Phillips,  28  Int.  Rey.  Rec.  141. 

Brandy  made  from  Grapee, — Regulations  for  the  transportation  in  bond,  and 
export  of  such  brandy  with  drawback.  Commissioner  Raum,  approved  by  Sec- 
retary of  Treasury,  28  Int.  Rey.  Rec.  157. 

Tobacco, — Tobacco  used  as  samples,  and  that  used  by  employees,  is  liable  to 
tax,  and  manufacturer  must  account  for  it.    Com'r  Raum,  28  Int  Rey.  Rec.  29. 

Dealers  in  tobacco  stems  are  liable  to  a  special  tax  as  dealers  in  leaf  tobacco. 
Corner  Raum,  23  Int  Rey.  Rec.  287. 

Imported  Tobacco  Serapz  may  be  transferred  from  customs  bonded  warehouse 
to  internal  revenue  bonded  warehouse  for  manu&cture,  without  being  stamped 
with  internal  revenue  stamps,  and  without  being  put  up  in  packages  according  to 
§  8862  of  Revised  SUtutes.    Tr.  Cir.  28  Int  Rev.  Rec.  56. 

BaBpnrt  Bonde, — ^Proof  required  for  discharge  of,  amended  circular  requires 
certificate  to  show  value  of  goods.    Tr.  Cir.  28  Int  Rev.  Rec  50. 

Banke  and  Bankere, — A  banking  house  purchased  and  used  for  banking  pur- 
poses, whether  from  the  authorized  capital  of  a  corporation  or  the  penonal  funds 
of  a  private  banker,  is  deemed  capital  employed  in  that  business,  in  the  sense  of 
{  8408  of  the  Revised  Statutes.  The  only  deduction  in  assessing  the  monthly  tax 
of  one  twenty-fourth  of  one  per  cent,  is  that  part  of  the  capital  invested  in  U.  S. 
bonds.  Opinions  of  Attorney-General  Devens,  28  Int  Rev.  Rec  126,  and  Corner 
Raum,  Ibid.  157. 
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Circulation  of  State  BanJr$, — The  tax  of  tea  per  cent,  on  the  notes  of  Stat^ 
banks  used  as  a  circulating  medium,  and  paid  out  by  any  banking  association,  ap- 
plies to  the  notetf  of  a  State  bank  issued  and  paid  out  over  its  own  counter,  as 
well  as  to  the  notes  of  other  banks,  under  §  8413.  The  District  Sayings  Associa- 
tion of  Mobile  «.  Marks  &  Ck>.  and  the  Deposit  Sayings  Association  of  Mobile  v. 
Mayer,  28  Int.  Key.  Rec.  241,  Circuit  Court  of  U.  S. 

Banker,  who  f — ^A  corporation  inyesting  its  capital  in  mortgage  securities  on 
real  estate,  and  selling  such  securities  guaranteed  by  the  corporation,  is  not  a 
banker.  The  third  class  of  corporations  described  in  §  8407,  R.  S.  U.  S.  is  those 
who  haye  a  place  of  business  where  stocks,  bonds,  bullion,  bills  of  exchange  or 
promissory  notes  are  received  for  dieeount  or  for  sale.  In  the  case  at  bar  the  se- 
curities are  held  for  eale,  not  receiyed  for  sale.  Selden,  Collector,  v.  The  Equita- 
ble Trust  Co.  28  Int.  Rey.  Rec.  171,  Circuit  Court  of  U.  S.  for  Connecticut. 

Legacy  and  Suceeeeion  Tax. — A  deyise  of  real  estate  to  a  widow  for  life,  and  at 
her  death  to  B. ;  the  widow  died  June  17,  1872.  The  succession  tax  on  B.  did 
not  accrue  until  the  death  of  the  widow,  and  it  is  not  within  the  saying  clause 
of  the  act  of  1870  repealing  the  tax.  Clapp  t;.  Mason,  28  Int.  Rey.  Rec.  144^ 
Circuit  Court  of  U.  S. 

Legacy  Tax.-^S.  bequest  of  personal  estate  in  trust  for  a  widow  during  life» 
and  then  to  C.  Testator  died  December  4,  1867;  widow  died  June  17,  1872. 
The  tax  on  the  legacy  to  C.  accrued  at  the  death  of  the  testator,  and  is  within 
the  saying  clause  of  the  act  of  1870.  Mason  t,  Sargeant,  28  Int.  Key.  Rec.  ^155^ 
Circuit  Court  of  U»  S.  for  Massachusetts. 

Legacy  Tax, — ^The  act  of  1862,  so  far  as  it  imposes  a  tax  in  pereonam^  imposes 
it  on  the  executor  or  trustee,  and  not  on  the  legatee  or  ceetuie  pie  truU^  and  no 
suit  in  pereonam  can  be  maintained  against  the  legatee.  United  States  v.  Allen, 
28  Int.  Rey.  Rec.  192,  District  Court  of  U.  S.  for  New  York,  S.  D. 

Friction  Matthee, — ^A  manufacturer  put  up  his  matches  in  a  box  haying  two 
sliding  drawers,  each  holding  forty-two  matches  but  not  capable  of  holding  more 
than  fifty.  It  was  claimed  that  each  drawer  should  be  stamped,  as  a  separate 
parcel  or  package  under  {  8487  R.  S.  Held^  the  whole  box  only  constitutes  pne 
package  liable  to  a  one  cent  stamp.  United  States  «.  Gold  back,  23  Int  Rey.  Rec. 
129,  District  Court  of  U.  S.  for  Virginia. 

Bona  fide  PvTchaeer  of  lUieit  Spirits — Distilled  spirits  manufactured  by  one 
who  carried  on  a  distillery  with  intent  to  defraud  the  United  States,  are  forfeit- 
ed ;  but  they  are  not  liable  to  forfeiture  in  the  hands  of  a  bona  fide  purchaser 
for  yalue,  without  notice  of  the  fraud.  United  States  v.  One  Hundred  Barrels  of 
High  Wines,  23  Intv  Rey.  Rec  10. 

Fine  and  Penalty, — ^When  a  fine  or  penalty  is  imposed  under  the  reyenue  laws 
or  criminal  laws  of  the  United  States,  only  a  ft,  fd,  issues  against  the  property  of 
the  defendant,  unless  the  judgment  of  the  court  directs  that  the  party  be  impris- 
oned until  the  fine  or  penalty  is  paid.  United  States  v.  Teuscher,  23  Int.  Rey^. 
Rec.  202,  Circuit  Court  of  U.  S.  for  Missouri. 

Bnenue  Offieere, — The  act  of  Congress  proyiding  for  the  remoyal  of  criminal 
proceedings  against  United  States  reyenue  officers  for  acts  conmiitted  under 
color  of  office,  is  constitutional  under  §  648,  R.  S.  U.  S.  State  v.  Hoskins,  16 
A.  L.  J.  88,  and  28  Int.  Rey.  Rec.  268,  Supreme  Court  of  North  Carolina,  July,. 
1877. 
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ACCUMULATED  surplus  of  corporations,  how  toxed,  178. 
ACTION  of  debt  for  duties,  564. 

for  taxes  due  State,  252. 

at  law  for  taxes,  252. 
ADDITIONS  to  invoice  value,  527. 

AGENTS,  knowledge  of,  that  of  principal  in  action  for  penalty,  under  act 

of  1828,  585. 

now  actual  intent  to  defraud  essential,  589. 
ALIENATION  of  taxing  power  by  legislature,  1 10,  109. 
APPORTIONMENT  of  tax  as  to  counties  and  cities,  22. 

nature  of  the  subdivisions  of  a  State,  22. 

New  Yoric  cases  as  to  apportionment,  23: 

prindple  of  New  Yoric  cases,  local  benefit,  25. 

cases  in  other  States,  local  benefit  that  can  be  traced,  26. 

same  principle  in  agricultural  college,  levee  and  drainage  cases,  27. 

acts  void  for  want  of  local  benefit,  28. 

property  in  extension  of  dty  limits  not  taxable  for  want  of 
benefit,  30. 

local  taxation,  when  compulsory  and  when  not,  32. 

when  consent  of  municipality  is  necessary,  33. 

when  action  of  municipality  not  compulsory,  34. 

principle  of  People  v.  Batchellor,  30. 

principles  governing  local  taxation,  38, 
APPRAISEMENT  of  merchandise  at  customs,  518. 

value,  how  fixed  prior  to  1818,  519. 

distinction  between  purchaser  and  manufacturer,  520. 

revised  statutes,  one  rule  for  purchaser,  another  for  manufacturer, 
521. 

principal  markets  of  country  of  export,  521. 

market  value,  592. 

evidence  received  by  appraisers,  522. 

quantity  and  weight  of  merchandise,  522. 

damage  during  voyage,  523. 

report  of  appraisers,  how  revised,  531. 
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APPRAISEMENT-con^ntierf. 

appeal  from,  to  merchant  appraisers,  531. 

effect  of,  §  2930. 

merchant  appraisers,  judicial  functions,  532. 

report  treated  as  an  award,  532. 

notice  of  appeal,  must  be  absolute,  533. 

mere  appeal  not  reverse  decision,  534. 

when  appeal  to  be  taken,  534. 
ASSESSMENT  of  tax,  hy  whom  made,  assessors,  198. 

roll  or  list,  a  record  of  assessment,  201. 

description  of  personal  estate,  202. 

of  land,  name  of  owner,  203. 

must  not  mislead,  205. 

example  of  insufficient  description,  205,  206. 

California  cases  as  to  description,  206. 

on  non-resident  or  unseated  lands,  208-213. 

legal  character  must  be  shown  on  roll,  208. 

if  land  is  not  assessed  according  to  its  legal  character,  assessment 
is  void,  210. 

identity  of  land  must  appear  from  roll,  it  cannot  be  aided  by 
parol  evidence,  211. 

separate  tracts,  how  assessed,  212. 

AsSESSlfBNT,   PLACE    OF — 

land  when  in  two  counties  or  towns,  214. 

persons,  for  poll  tax,  personal  property,  domicile,  215. 

domicile,  how  determined,  216. 

personal  property  by  statute,  at  its  situs,  218. 

assessment  governed  by  situs  on  the  day  the  assessment  begins, 
219. 

license,  assessed  at  place  where  business  exercised,  221. 

to  whom  property  assessed  as  to  its  title,  222. 

trustees,  executors,  guardians  and  partners,  how  and  where  as- 
sessed, 223. 

valuation  of  property,  226. 

water  power  to  be  considered  in  estimating  value  of  land,  228. 

all  elements  of  value  to  be  considered,  229. 

want  of  t-mark  in  column  of  valuation,  230. 

authentication  of  the  roll,  231 . 

delivery  of  roll  to  proper  officer,  233. 

board  of  equalization,  235. 

errors,  what  tribunal  corrects,  239. 

certiorari,  when  used  to  correct  errors,  241. 

assessors,  when  not  liable  for  errors,  243. 

errors,  where  they  have  jurisdiction,  244. 
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ASSESSMExNT— conhnwecf. 

assessors,  when  liable  fur  errors,  246. 

failure  to  comply  with  mandatory  .provision  of  tax  laws, 
249. 
defects  in  roll,  how  cured,  251. 
remedy  for  errors,  252. 

See  Addenda,  704. 
and  collection  of  internal  revenue,  600,  617. 

See  Intbrhal  Rxykmuk. 
deficiency  of  distilled  spirits,  681,  634. 
of  brewers,  639. 
of  tobacco  manufacturers,  647. 
of  cigars,  652. 
ASSESSOR  of  internal  revenue,  power  of  as  to  books,  ^,y  599. 
ATTORNEY  GENERAL,  when  may  file  bill  to  restrain  levy  of  a  tax  or 

misappropriation  by  city  or  county,  446. 
doctrine  in  ring  suits  in  N.  Y.  447. 
in  other  States,  449. 

BANK  CHECKS,  tax  on,  656. 
BANKS,  State  circulation  of  toxed,  506,  656. 

See  Addenda,  710. 
United  States,  120. 
national,  124, 125, 128« 
BANKS  AND  BANKERS,  definition  of,  653. 

See  Addbnda,  710. 
tax  on  deposits,  capital  and  circulation,  654. 

See  Addenda,  709. 
exemption  of  savings  banks,  654. 
BOARDS  of  equalization,  235. 
BONA  FIDE  purchaser  of  merchandise  forfeited,  580. 

rights  of,  where  U.  S.  has  right  of  election  to  pursue  merchandise^ 

or  seek  value  of  goods,  580,  582. 
rights  under  §  2864,  583. 
purchaser  of  forfeited  spirits,  675. 
of  tobacco,  689. 

See  Addenda,  710. 
BONDS  of  United  States,  121. 
municipal,  402. 

See  Municipal  Bonds. 
of  distiller,  621. 
of  brewer,  639. 

of  manufacturer  of  tobacco,  642. 
of  manufacturer  of  cigars,  649. 


716  .  IlfDEX. 

BONDED  warehouses,  541 . 

Set  Warkhoubbs. 
BOOKS  and  papers,  power  of  assessors  as  to,  609. 

power  of  supervisor,  600,  606. 
See  SuPBRvisoR. 

of  distillery  kept  by  storekeeper,  680. 

of  distillery  kept  by  distiller,  681. 

of  brewers,  688. 

of  tobacco  manufacturer  and  dealer  in  leaf  tobacco,  648. 

of  cigar  manufiictnrer,  650. 
BOUNTY  ACTS,  valid,  power  delegated  to  counties  and  cities,  18. 

not  apply  to  persons  after  they  are  drafted,  14. 

when  invalid,  15. 
BREWER,  forfeiture  for  evading  tax  and  false  entry,  680. 
BREWERS,  conditions  of  conducting  business,  687. 

books  and  returns,  688. 

stamps  and  branding,  688. 

deficiency  assessment,  689. 

removal  without  stamps,  640. 

retail  at  brewery,  640. 
BRIDGES,  where  erection  interferes  with  power  to  regulate  commerce 

vested  in  Congress,  95. 

CERTI FIC ATE  of  indebtedness  to  the  United  Stotes  not  taxed  by  Sutes,  122. 

of  sale,  to  purchaser  of  land,  his  title  under  it,  820. 
CERTIORARI^  when  used  to  correct  errors  in  assessment,  486-441. 
CHATTELS,  taxed  at  situs,  40. 
CIGARS,  manufacture  of,  649. 

statement  of  manu&cturer,  640. 

bond,  649. 

special  tax,  650. 

sign,  certificate  and  inventory,  650. 

daily  entries  and  monthly  abstracts,  650. 

collector's  record  of  factories,  leaf  dealers,  &c.,  651 . 

packages,  labels  and  stamps,  651 . 

exportation  of  imported,  652. 

deficiency  assessment,  652. 

removal  and  sale,  when  forfeited,  688. 
CISTERNS,  receiving,  of  distillery,  625. 

drawing  off  spirits  from,  626. 
COIN,  foreign,  how  value  reduced  to  Federal  money,  535. 
COLLATERAL  INHERITANCE  TAX  at  place  of  probate,  49. 

on  property,  taken  by  devise  or  descent,  155. 

vested,  at  death  of  owner,  156. 
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COLLATERAL  INHERITANCE  TAX^-canHnued. 
not  divested  by  repeal  of  law,  156.    . 
subsequently  imposed  where  property  has  situs,  157. 
as  to  ehoiei  in  acHon  imposed  in  that  State  where  suit  must  be 

brought  to  collect,  158. 
imposed  in  form  of  probate  tax,  159. 
COLLECTION  OF  THE  TAX,  by  action  at  law,  262. 

See  Addenda,  704. 
by  distress,  tax  list,  force  of  execution,  255. 
officer  may  seize  any  goods  and  chattels  of  tax-payer,  257. 
officer  de  faelo  may  make  seizure,  259. 
when  he  becomes  trespasser  ab  iniHo,  260. 
precept  or  tax  list  correct  on  face,  protects  officer,  261. 
errors  on  face  of  precept  or  list,  officer  liable,  268. 
collector  not  to  make  defense  for  tax-payers,  264. 

receiving  tax  must  pay  over  to  State,  264. 
illegal  tax  recovered  of  collector  by  tax-payer,  265. 
no  recovery  if  paid  voluntarily,  distinction  between  voluntary  and 

under  compulsion,  267. 
lien  for  taxes  on  personal  estate,  269. 
lien  for  taxes  on  real  estate,  271. 

See  Addenda,  704. 
when  it  accnies,  day  usually  fixed  by  statute,  271. 
if  no  day  fixed,  begins  on  day  of  assessment,  272. 
lien  not  divested  by  sale  of  land  under  decree  of  court,  274. 
trustees  in  trust  deed,  cannot  pay  taxes  out  of  fund,  274. 
collector  paying  tax  not  subrogated  to  lien  of  State,  275. 
lien  as  between  lessor  and  lessee,  276. 
COLLECTOR  OF  CUSTOMS,  duties  of,  515,  523,  538,  565. 

See  Duties,  Dutiable  Value,  and  Customs. 
COLLECTOR  OF  INTERNAL  REVENUE,  597. 
collects  tax  by  distraint,  607. 
certificate  to  purchaser  of  personal  estate,  608. 
duties  as  to  sale  of  land,  609,  614. 
duties  as  to  distilled  spirits,  619,  629. 

See  Distilled  Spirits. 
duties  as  to  brewers,  637,  640. 

See  Brewers. 
duties  as  to  manufacturers  of  tobacco,  642,  647. 

See  Manufacturer  of  Tobacco. 
duties  as  to  cigar  manufacturers,  649,  652. 

See  Manufacturer  of  Cioars. 
liable  for  illegal  tax,  663. 
protected  by  his  precept,  665. 
to  make  daily  deposit  of  collections,  668. 
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COLLEGES,  exemption  of,  133. 

extends  only  to  property  in  actual  use,  134. 
CONSIGNED  goods  not  taxable  to  oonaignee,  55. 
CONSTITUTIONAL  limitation  of  the  State  as  to  taxation,  61. 

"  equal  and  uniform"  meaning  of,  61. 
violations  of  the  rules,  63. 

See  Addbkda,703. 
exemptions  of  certain  property  do  not  violate  rule,  65. 
mere  omission  from  roll  does  not  violate,  66. 
rule  generally  does  not  apply  to  privileges  or  lioenses,  67. 
exceptions  and  application  of,  to  privileges,  68. 
rule  as  to  privileges  in  Arkansas,  20. 
road  tax  when  not  uniform  in  Illinois  and  Arkansas,  71. 
^  equal,  uniform  and  ad  valorem^*  72. 

local  tax,  only  delegated  to  corporate  authorities  in  Illinois,  74. 
local  tax,  limitations  in  Arkansas  and  Michigan,  77. 
local  tax,  limitations  in  Vii^inia,  79. 
as  to  taxation  of  corporations  in  Iowa,  78. 
as  to  internal  improvements  by  counties  or  cities  in  Ohio,  80. 
Illinois,  making  property  of  citizens  of  municipal  corporations 

liable  for  their  debts,  82. 
requiring  tax  law  to  state  object  of  tax,  83. 

California,  property  to  be  assessed  by  assessors  elected  in  dis- 
trict, 83. 
other  limitations  in  Nevada,  Tennessee,  Maine,  Louisiana  and  Il- 
linois, 84. 
CONSTITUTION  of  the  United  States,  limitations  on  taxing  power  of  tha 

States,  86. 
imported  merckandiee^  not  taxable  by  State  when  in  original  pack- 
ages, 86. 
rule  only  applies  to  original  importer,  88. 
not  to  merchandise  from  States,  88. 
tonnage  duty  not  imposed  by  States,  89. 

rule  does  not  exclude  taxation  of  vessels  as  property,  90. 
nor  pilot  fees  and  half  pilot  fees,  91. 

See  Addenda,  701. 
regulation  of  commerce — States  not  impose  a  tax  to  interfere  with 
commerce,  93. 
applies  to  commerce  between  States  as  well  as  with  foreign 

nations,  94. 
applies  to  carriage  of  passengers  as  well  as  freight,  95. 
bridgee,  when  erection  of  conflicts  with  power  of  Congress  to  regu- 
late commerce,  95. 
police  power  as  to  Iiealth,  when  tax  for  conflicts  with,  96. 
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CONSTlTUnON— continued. 

police  power  a»  to  steamhoate  and  pihte,  when  tax  for  conflicts 

with,  98. 
transit  of  passengers  from  State  to  State,  when  tax  on  conflicts 

with,  99. 
transit  of  freight^  100. 

distinction  between  tax  on  freight  because  of  carriage,  and 
tax  on  fruits  of  transportation,  108. 
conclusion^  as  to  limits  on  taxing  power  of  States,  bj  power  of 
Congress  to  regulate  commerce,  104. 
States  not  to  discriminate  against  citizens  of  other  States,  106. 

See  Addkhda,  701. 
rule  not  apply  to  corporations,  107. 
impairing  obligation  of  contract^  State  tax  not  to  impair,  108. 
alienation  of  the  taxing  power  of  a  State  by  charter  of  incor- 
poration, 109. 
doctrine  in  Supreme  Court  U.  S.  not  established  on  prin- 
ciple ;  views  of  dissenting  judges,  109. 
Taney's  view — only  alienated  by  power  vested  [in  legislature 

by  Constitution,  110. 
dissenting  views  of  State  courts,  112. 

See  Addenda,  701,  702. 
limitation  of  doctrine  that  exemption  from  taxation  is  a  con- 
tract— it  must  be  express,  113. 

must  be  for  consideration,  1 15. 
review  of  cases  in  Supreme  Court  U.  S.  supposed   to  be 

contra^  116. 
cases  in  State  courts,  holding  consideration  essential  to  such 
exemption,  118. 

See  Addenda,  702. 
instrumentalities  of  Gov,  U,  S,  not  taxed,  120. 
banks  of  U.  S.,  120. 
bonds  of  U.  S.,  121. 

certificates  of  indebtedness  of  U.  S.  and  greenbacks,  122. 
corporations  may  be  taxed  on  franchise,  although  funds  in- 
vested in  U.  S.  bonds,  123. 
national  banks  not  taxed  on  franchise  or  capital,  124, 
real  estate  of,  taxed,  and  shares,  125. 
but  shares  must  be  at  same  rate  as  other  moneyed  capital  in 

State,  125, 126. 
shares  taxed  in  State  where  bank  located,  128. 
forts,  arsenals,  dockyards,  &c.  of  U.  S.  not  taxable,  128. 
public  domain  of  U.  S.  not  taxable,  130. 
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CONSTITUTION  of  State,  limitations  as  to  internal  improyements,  when 

apply  to  cities,  882. 
a  question  of  intention  whether  cities  and  counties  included,  883. 
CORPORATIONS,  elements  of,  164. 

what  description  includes,  165. 
tax  on  franchise  of,  166. 

8€e  Addenda,  708. 
when  tax  is  on  franchise  and  not  on  the  property  of  the  corpora- 

tion,  168. 
capital  and  shares  may  both  be  taxed,  170. 
such  taxation  not  double,  172. 

property  and  capital,  both  taxed,  double  taxation,  178. 
capital  of,  how  taxed,  174. 
accumulated  surplus,  178. 
real  and  personal  estate  and  shares,  how  taxed  in  Massachusetts, 

181. 
railroads,  how  taxed,  182. 

in  Missouri  and  Dlinois,  191. 
personal  estate,  how  and  where  taxed,  185. 
rolling  stoclc  of  railroad,  186,  191. 
shares  in  corporations,  when  taxed,  188. 
gas  pipes,  real  or  personal  estate,  189. 

deposits  of  insurance  companies  liable  at  place  of  deposit,  178. 
what  constitutes  a  corporation  for  taxation,  193. 
when  exemption  for  a  bonu9  extends  to  stock,  when  to  property 

and  stock,  142. 
when  to  tax  by  city  or  county,  144. 
COUNTY  and  city  taxation,  when  exemption  by  the  State  extends  to,  144. 
or  city  tax  all  property  in  its  limits,  885. 

tax  all  business  of  persons  or  corporations,  887. 

not  affected  by  State  tax  on  same  business,  888. 

unless  intent  of  act,  as  to  State  tax,  clear  to  exempt  for 
county  or  city  tax,  889. 

taxing  power,  changed  at  discretion  of  legislature,  891. 

license  tax  and  police  regulations,  distinction,  892. 

levy  of  tax  by  city  or  county  officers,  896. 

in  New  England  towns,  by  electors  in  person,  896. 

levy  must  be  by  matter  of  record,  898. 

can  there  be  more  than  one  levy  In  a  year,  899. 

assessment  and  collection  of  tax,  482. 

lien  for  taxes,  484. 

sales  of  land  for  taxes,  485. 

remedies  for  erroneous  taxation,  486. 
for  illegal  taxation,  489. 
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COUNTY,  or  cxtj— continue  I 

liable  in  assumpsit  for  erroneous  or  illegal  tix,  440. 

not  liable  in  trespass  for  malfeasance  of  officers,  441. 

when  tax  paid  voluntarily,  no  remedy,  442. 

when  payment  voluntary,  443. 

remedy  in  equity,  444. 

bill  filed  by  attorney  general,  or  tax>payer,  446. 

debt,  how  payment  compelled,  451. 

mandamus  by  U.  S.  courts  not  contolled  by  State  courts, 

452. 
power  to  levy  tax,  when  discretionary,  454. 
judgment  not  questioned  at  hearing  of  mandamus,  455. 
fund  raised  by  levy  kept  separate,  455. 
mandamus,  not  abated  by  death  or  resignation  of  officers,  456. 
officers  liable  to  action  for  refusing  to  make  levy,  457. 
COURTS,  power  to  declare  act  of  legislature  void,  5. 

difference  between  English  and  American  courts,  5. 
Marshall  and  Ruggles,  as  to  courts  declaring  tax  law  void,  6. 
determine  whether  purpose  of  tax  public,  8. 
CREDITS,  taxation  of,  valid,  57. 

CREDITORS  of  municipality,  how  affected  by  subsequent  statutes,  426. 
by  change  in  the  decisions  of  courts,  428. 
irregularities  in  the  issue  of  bonds  may  be  cured,  429. 
CURRENCY  of  invoice,  584. 

See  Invoice. 
CUSTOMS,  or  external  revenue,  512,  540. 
collection  districts,  512. 
inspection  of  vessel  before  arrival,  513. 
manifest,  513.  • 
report  of  the  master,  514. 
officers  of  the  customs,  515. 
entry  of  merchandise,  516. 
permit  to  unload,  517. 
oath  of  importer,  517. 
invoice,  518.    * 
the  appraisement,  518. 

examination  of  the  merchandise,  519. 

value  fixed  by  appraisers,  prior  to  1818,  on  actual  coat,  519. 

distinction  between  purchaser  and  manufacturer  in  1823  and 

1842,  520. 
rate  under  act  of  1857,  520. 

rule  under  Revised  Statutes,  one  for  purchaser  and  one  for 
manufacturer,  521. 

See  Adbenda,  708. 

46 
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CUSTOMS  {the  appraisement) — continued, 

principal  markets  in  tlie  country  of  export,  521. 
market  value,  522. 

what  evidence  appraisers  may  receive  as  to  value,  522. 
duty  of  appraisers  as  to  quantity  and  weight,  522. 
duty  of  appraisers  as  to  damage  during  voyage,  523. 
dutiable  value,  b2S. 

first  item,  cost  or  market  value  in  country  of  export,  524. 
second  item,  cost  of  transportation,  &c.,  524. 
third  item,  covering  of  merchandise,  value  of,  526. 
fourth  item,  commissions,  dsc.,  527. 
fifth  item,  brokerage,  ^c,  527. 
sixth  item,  charges  of  general  nature,  527. 
invoice,  articles  of  different  values,  duty  on  the  whole  invoice, 
at  rate  of  highest  value,  527. 
additions  to  invoice  value,  527. 
twenty  per  cent,  penalty  under  §  2900,  528. 
twenty  per  cent,  penalty  under  §  2908,  529. 

See  Addenda,  708. 
twenty  per  cent  penalty  under  §  2909,  530. 
report  of  appraisers,  revised  by  general  appraiser,  531. 
appeal  from,  to  merchant  appraisers,  531. 

See  Addenda,  708. 
effect  of  §  2930  as  to  dutiable  value  under  §  2907,  531. 
merchant  appraisers  exercise  judicial  functions,  532. 
report,  treated  as  an  award,  582. 
notice  of  appeal  from  decisions  of  government  appraisers 

must  be  absolute,  533. 
mere  appeal  does  not  reverse,  534. 
there  must  be  a  re^tppraisement,  534. 
currency  of  invoice,  534. 

value  of  foreign  currency,  how  reduced  to  federal  money 

535. 

act  of  1873  as  to  foreign  coin,  535. 
collector  reduces  foreign  currency  to  federal  money,  537. 
currency  that  was  actually  paid  by  importer,  537. 
rule  when  paid  by  drafl  on  another  country,  537. 
triplicate  certificate  by  consul  of  U.  S.  nearest  port  of  ship 
ment,  538. 
liquidation  of  duties,  538. 

decision  of  collector  as  to  duties,  final,  539. 
^  unless  appeal  in  ten  days,  539. 
period  of  liquidation,  what,  539. 
warehouse  and  bond,  540. 


•  • 
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CUSTOMS  (toarekouse  and  bond) — eimtinued. 

duties  paid  before  landing  prior  to  1846,  541 . 

warehouses,  private  and  public,  541. 

private  warehouse,  mere  privilege,  542. 

merchandise  stored  at  charge  of  importer,  542. 

loss  of  merchandise  in  warehouse,  is  collector  liable,  542. 

merchandise  withdrawn  for  consumption,  when,  553. 

can  errors  in  liquidation  be  corrected  at  withdrawal,  543. 

when  duties  paid,  no  correction  after  one  year,  544. 

withdrawal  for  exportation,  544. 

withdrawal  for  transportation,  544. 

entry  for  immediate  transportation,  545. 

See  Addenda,  709. 

merchandise  for  Mexico  or  British  provinces,  546. 

lien  for  freight  imported  in  steamers,  546. 

importations  from  Mexico  and  Canada,  547. 
duties,  how  imposed^  549. 

discriminating  duty,  550. 

classification  of  articles,  by  name  known  in  trade,  551. 

See  Addenda,  708. 

intent  of  Congress,  if  different,  governs,  552. 

if  neither  determines  class,  then  words  are  supposed  to  be 
used  in  their  ordinary  acceptation,  553. 

intent  governs,  when  ascertained,  554. 
non-enumerated  arHelee,  555. 

rule  of  similitude,  555. 

similarity  is  in  the  product  and  uses — not  in  the  process  of 
manufacture,  556. 

articles  ''not  otherwise  provided  for"  in  schedules,  556.   . 
not  otherwise  provided  lor  in  acts  and  §  2516,  557. 

how  duty  on  any  article  ascertained,  558. 

free  list,  558. 
dutiee,  when  they  aeerue,  559. 

lien  for  duties,  560. 

priority  of  United  States  for  duties,  561 . 

See  Addenda,  708. 

surety  of  importer  subrogated  to  lien   of   United  States, 
562. 

remedies  for  duties  unpaid,  563. 

action  of  debt  for  duties,  564. 

remedy  is  against  the  importer,  not  owner,  565. 
dutiee  illegally  exacted,  remedy  of  importer,  565. 

if  paid  voluntarily,  no  remedy,  566. 

under  act  of  1839,  all  duties  paid  into  treasury,  566. 
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CUSTOMS  {duties  iUegaUy  exa€i0d)'^€oniinu€d. 

remedy  against  oolleotor  revived  ia  1845,  566. 

collector  liable  personally,  566. 

when  payment  is  voluntary,  567. 

conditions  of  suit  against  collector,  567. 

protest,  568. 

See  Addknda,  708. 

a  mercantile  paper  not  a  legal  instrument,  568. 

must  indicate  definitely  cause  of  complaint,  568. 

examples  of  valid  protest,  569. 

protest  necessary  for  20  per  cent,  penalty  and  fees,  570. 

when  protest  made,  571. 

prospective  protests,  572. 

owner  of  merchandise  may  sue  in  his  own  name,  572. 

damage  to  merchandise  erroneously  estimated   may  be  re- 
covered, 578. 

abatement  of  duties  by  Secretary  of  Treasury,  when  mer- 
chandise is  destroyed  accidentally,  573. 

drawback,  574. 

tonnage  duty,  504. 

See  AnDBNDA,  708. 

light  money,  574. 
penalties  and  forfeitures^  575. 

master,  failure  to  report,  570.  . 

merchandise  not  on  manifest,  when  forfeited,  576. 

when  vessel,  held  for  penalty  incurred  by  master,  576. 
frauduUnt  undervaluation,  577. 

probable  cause,  determined  by  court,  578. 

throws  burden  of  proof  on  claimant  of  property  seized,  579* 

forfeiture  of  goods,  when  complete,  579. 

when  government  has  right  to  elect  to  take  value  of  goods,  for- 
feiture not  complete  until  election,  580. 

bona  fide  purchaser,  rights  of,  580. 

articles  in  package  not  named  in  invoice,  580. 

false  entry,  581. 

issuing  false  invoice,  when  an  offense,  582. 

false  entry  applies  both  to  purchaser  and  manufacturer,  582. 

bona  fide  purchaser  before  election  of  U.  S.,  582. 

under  §  2864,  583. 

principal  and  accessory  in  false  entry,  583. 
smuggling^  583. 

concealment,  or  intent  to  defraud  U.  S.  of  revenue,  essential 
to  offense,  584. 

See  Addenda,  709. 
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in  suit  for  penalty,  knowledge  of  agent  is  knowledge  of  prin- 
cipal, 585. 
possession  of  goods  prima  faeie  case,  585. 
act  1823  not  repealed  by  act  1866,  585. 
revised  statutes  embrace  importers  in  terms,  585. 
ve99€l  unloading  withovt  permit^  586. 

minor  offenses,  penalties,  587. 
forftilurei^  enforced  by  seizure,  &o.,  580. 
proceedings  in  rem^  589. 
intent  to  defraud  essential  to  be  sho\n3,  589. 
libel  must  allege  seizure,  589. 
what  constitutes  seizure,  590. 
who  may  seize,  590. 

property  seized  under  $500,  how  disposed  of,  591. 
liability  of  officers  making  seizure,  591. 
defense,  how  made,  if  sued,  592. 

seizure  of  books  and  papers  containing  evidence  of  violation 
of  revenue  laws,  592. 

DAMAGE  to  merchandise  during  voyage,  523. 

or  loss  in  warehouse,  542. 
DEBTS,  taxed  at  domicile  of  owner,  general  rule,  41. 
exception  to  rule,  44. 

of  city  or  county,  how  payment  enforced,  451. 
judgment  and  mandamus  to  levy  tax,  451. 
mandamus  by  U.  S.  court  not  controlled  by  State  court,  452. 
judgment  conclusive  on  application  for  mandamus,  455. 
when  power  to  levy  tax  discretionary,  454. 
fund  raised  by  mandamus  kept  separate,  455. 
mandamus  not  abated  by  resignation  of  officers,  456. 
officers  liable  to  action  for  refusing  to  make  levy,  457. 
DECEDENT,  personal  property  taxed  at  last  domicile,  224. 
DEED  at  tax  sale,  332. 

only  a  link  in  title,  332. 
no  evidence  of  facts  recited,  333. 
except  by  statute,  333. 

and  only  to  the  extent  provided  by  statute,  334. 
may  be  made  conclusive  as  to  non-essentials  in  tax  proceedings,  336. 
conclusive  as  to  all  matters  by  proceedings  to  quiet  title,  337. 
attacked  by  showing  failure  to  do  any  act  required  from  assessment 

to  deed,  338. 
void,  may  aid  actual  possession,  343. 
DEFECTS  in  roll,  how  cured,  251. 
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DELINQUENT  LIST,  or  judicial  condemnation  essential  to  valid  sale  oi 

land,  279. 

record,  should  show  jurisdiction  to  condemn,  281. 

how  judgment  attacked,  collaterally,  285. 
DELIVERY  of  roll  to  proper  officer,  233. 
DEPOSIT  of  insurance  companies,  taxed  at  situs,  190. 
DESCRIPTION  of  personal  estate  on  roll,  202. 

of  land,  name  of  owner,  203. 

must  not  mislead,  205. 

legal  character  an  element  of,  208. 
DIRECT  TAXES  by  U.  S.,  502. 

discrimination  in  tax  against  citizens  of  other  States,  100. 
DISTILLED  SPIRITS,  definition  of,  620. 

stamps  for,  628. 

distiller,  who  is,  620. 

notice  to  collector,  621. 

bond  of  distiller,  621. 

of  a  married  woman,  622. 

the  lot  or  tract  of  land,  what  included,  623. 

plan  of  distillery,  624. 

the  survey,  624. 

the  conditions  precedent  to  conduct  of  distillery,  &24. 

when  business  commences,  625. 

receiving  cisterns,  625. 

distillery  warehouse,  625. 

drawing  off  spirits  from  the  cisterns,  626. 

entry  for  deposit,  627. 

for  withdrawal,  628. 

overgauging,  629. 

records  of  distillery,  by  storekeeper,  630. 

daily  entries  by  "  630. 

monthly  report  by  "  630. 

material  book  by  "  630. 

distiller's  books,  631. 
returns,  631. 

deficiency  assessment,  less  than  80  per  cent^  631. 

less  than  capacity  per  bushel  of  grain  fixed  by  survey,  632. 
return  less  than  actual  product,  633. 

defenses  to  deficiency  assessments,  633. 
new  survey,  634. 
rectifier,  634. 

wholesale  dealer,  636. 
DOMICILE,  how  determined  as  to  assessment,  216. 

on  initial  day  of  assessment  governs,  219. 
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DOUBLE  taxation,  27. 

capital  and  shares  of  corporation  both  taxed,  not  double,  170. 
and  property  double,  but  not  void,  178. 
DRAINAGE  and  levee  acts,  purpose  public,  16. 
local  benefit  traced,  27. 
expense,  how  paid,  496. 
DRAWBACK,  574. 

DUTIABLE  VALUE,  the  six  items,  523,  527. 

See  Addxnda. 
articles  of  different  values,  duty  at  the  rate  of  highest,  527. 
DUTIES,  how  imposed,  549. 

discriminating  duty,  550.. 

classification  of  articles,  551. 

intent  governs,  when  ascertained,  554. 

how  duty  ascertained,  558. 

when  they  accrue,  559. 

lien  for  duties,  560. 

priority  of  U.  S.  for,  561. 

remedy  for  unpaid  duties,  563. 

illegally  exacted,  remedy  of  importer,  565. 

paid  voluntarily,  no  remedy,  566. 

act  1839,  all  duties  paid  into  treasury,  566. 

remedy  against  collector  revived  in  1845,  566. 

when  payment  is  voluntary,  567. 

conditions  precedent  to  suit  against  collector,  567. 

protest,  568. 

when  made,  571. 

prospective  protests,  572. 

owner  of  merchandise  may  sue  in  his  own  name,  572. 

damage  to  merchandise,  573. 

abatement  of  duties  by  secretary,  573. 

liquidation  of  duties,  538. 

decision  of  collector  final,  539. 
unless  appeal  in  ten  days,  539. 

period  of  liquidation,  539. 

duties  paid  before  landing  prior  to  1846,  541. 

now  placed  in  warehouse,  and  paid  on  withdrawal,  541. 

ENTRY  of  merchandise,  516. 
permit  to  unload,  517. 
oath  of  importer  or  consignee,  517. 
for  warehousing,  540. 
for  withdrawal  for  consumption,  543. 
immediate  transportation,  544. 
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ENTRY— con«ntterf. 

for  deposit  of  distilled  spirits,  627. 
for  withdrawal  "  628. 

EQUALITY  and  uniformity  of  tax,  61,  71. 

See  Constitutional  Limitations. 
EQUITY,  relieves  against  tax  when  no  remedy  at  law,  363. 
errors  in  pate,  364. 
fraud,  365. 

irreparable  injury  and  multiplicity  of  suits,  366. 
cloud  on  title,  when  removed,  367. 
restrain  levy  or  collection  of  tax,  when  no  power  in  city  or 

county  to  impose  tax,  444. 
bill  in  name  of  attorney  general  or  tax-payer,  446. 
doctrine  in  ring  suits,  New  York,  447. 
in  other  States,  449. 
ERRONEOUS  assessment,  remedy  for  in  internal  revenue,  660. 
views  in  U.  S.  v.  Clinkenbeard,  661. 
conclusion  as  to  remedy,  662. 
ERRORS  IN  ROLL,  what  tribunal  corrects,  239. 

if  assessors  have  jurisdiction,  not  liable,  243. 
without  jurisdiction,  liable,  246. 

failing  to  comply  with  mandatory  provisions  of  tax  laws, 
liable,  249. 
how  cured,  251. 
remedy  for  error?,  252. 

in  liquidation  correctt'd  by  appeal  and  suit,  539. 
can  they  be  corrected  when  goods  withdrawn  from  warehouse,  543. 
EVIDENCE  of  probable  cause,  throws  burden  on  claimant,  578.  ' 
possession,  when  prim%  facie  against  possessor,  585. 
actual  intent  to  defraud  under  act  1874,  589. 
EXECUTORS,  how  assessed  and  when,  for  decedent's  estote,  224. 
EXEMPTIONS  or  omissirn<9,  do  not  violate  provisions  for  uniformity,  65. 
from  taxation  by  statute,  132. 
intent  must  be  clear,  13?. 
colleges  exempt,  not  private  scLodI^,  133. 
extends  only  to  property  in  actual  use  for  purpose  of  college  or 

school,  134. 
religious  associations,  same  rule,  135. 
railroads,  in  some  State?,  public  property,  and  as  such,  not  taxable, 

136. 
exemption  only  extends  to  property  necessary  for  purposes  of 
roads,  137. 

See  Addenda,  703. 
not  extend  to  property  used  for  purposes  ultra  vires,  140. 
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EXEMPTIONS— confofM^erf. 

municipal  corporations,  tax  laws  not  construed  so  as  to  include,  141. 
of  corporation  for  a  bonus  when  it  extends  to  property  of  corpora- 
tion, 142. 
when  to  stock,  142. 
when  exemption  extends  to  consolidated  corporations,  142. 

See  Addenda,  702. 
when  such  exemption  extends  to  tax  by  city  or  county,  144. 

FEDERAL  TAXATION,  the  source  and  limits  of  the  power,  501. 

direct  taxes  imposed  according  to  population,  502. 

land,  how  sold  for  non-payment  of,  503. 

indirect  taxes,  must  be  uniform,  504. 

instrumentalities  of  State  governments  not  to  be  taxed,  505. 
nor  of  municipalities,  505. 

Veazie  Bank  v.  Fenno,  a  tax  not  for  revenue,  506. 

"  the  power  to  tax  involves  the  power  to  destroy  **  is  not  true,  507. 

it  is  opposed  to  the  fundamental  principles  of  all  free  government, 
508. 

federal  government  can  only  tax  for  revenue,  509. 

unstamped  papers  not  to  be  used  as  evidence,  511. 

manufacturer  to  recover  tax  of  purchaser,  is  a  valid  mode  of  tax- 
ation, 511. 
FOREIGN  CORPORATIONS,  license  tox,  150. 
FORFEITURE,  of  land  for  non-payment  of  tax,  277. 

efface  found  not  necessary,  277. 

by  purchase  in  name  of  State,  278. 

under  customs  laws,  275. 

merchandise  not  on  manifest,  576. 

when  vessel,  held  for  penalty  incurred  by  master,  576. 

fraudulent  undervaluation,  577. 

when  forfeiture  complete,  579. 

right  of  United  States  to  elect  to  proceed  for  value  of  goods,  580. 

enforced  by  seizure  and  proceedings  in  rem^  589. 

for  distilling  without  bond,  §  3281,  669. 

for  distilling  with  intent  to  defraud  United  States  of  tax  on  spirits, 
669. 

lot  of  land  and  all  property  on  premises  forfeited,  670. 

enforced  by  proceeding  in  rem,  671. 

for  illeghl  removal  of  spirits,  §  3299,  671. 

permit  to  remove  to  bonded  warehouse  not  evidence  of  legal  re- 
moval, 673. 

removal  under  §  3150,  673. 

case  of  Henderson's  distilled  spirits,  674. 
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FORFEITURE-H?on/ini*«cf. 

bona  fide  purchase  of  forfeited  spirits^  675. 

burdeu  of  proof,  when  on  claimant,  §  3383,  676. 

still  unregistered  and  without  permit,  676. 

no  sign,  no  stamps  or  marks,  677. 

false  entries  on  distiller^s  books,  677. 

non-payment  of  special  tax,  670. 

brewer  evading  tax,  and  false  entry,  680. 

possession  of  malt  liquors,  tax  not  paid,  680. 

tobacco  or  snuff  tax  not  paid,  681. 

tobacco  or  anuif,  removal  or  sale  without  payment  of  tax,  68L 

tobacco  or  snuif,  removal  under  §  S372,  681. 

tobacco  peddler,  forfeiture  of  tobacco,  dsc,  682. 

cigars,  when  removal  and  sale  forfeits,  683. 

articles  under  schedule  A,  683. 

false  documents,  §  8451,  685. 

possession  with  intent  to  remove  or  sell  in  fraud  of  revenue  laws, 
§8458,685. 

how  intent  established,  686. 

personal  property,  guilty  association,  687. 

removal  with  intent  to  defraud,  §  8450,  684. 

evidence  of  fraud  as  to  tobacco,  687. 

bona  fide  purchase  of,  689. 

debt  due  for  goods  forfeited,  689. 

omission  to  comply  with  laws,  willful,  689. 

forfeiture  enforced  by  proceedings  in  rem^  690. 

seizure  essential  to  jurisdiction,  690. 

property  must  be  described  with  certainty,  691. 
FORTS,  arsenals  and  dock  yards  of  U.  S.  not  taxable,  129. 
FRAUD  at  tax  sale,  850. 

combinations  among  purchasers,  851. 

person  whose  duty  to  pay  tax,  cannot  buy,  852. 

tenant  for  life,  mortgagor,  353. 

mortgagee  in  possession,  taking  profits,  854. 
FREE  LIST,  no  duty  on  articles  in,  558. 

GAS-PIPES,  taxed  as  real  or  personal  estate,  189. 
GUARDIANS,  how  and  when  assessed  for  ward's  estate,  223. 

ILLEGAL  TAX,  when  recovered  of  collector,  265. 

distinction  between  voluntary  payment  and  payment  under  com- 
pulsion, 267. 
when  recovered  of  collector  of  customs,  565,  568. 
remedy  for,  663. 
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ILLEGAL  TAX-^eontinued. 

conditions  precedent  to  suit  against  collector,  664. 
collector  protected  by  his  precept,  665. 
limitation  to  action,  period  from  which  it  runs,  666. 
defense  of  tax-payer  when  sued,  666. 
IMPAIRING  obligation  of  contract,  by  taxation,  108,  120. 

See  Constitution  U  S. 
IMPORTS,  not  taxed,  by  States,  86,  89. 

See  Constitution  U.  S. 
IMPROVEMENTS,  allowance  for,  345. 

must  be  made  in  good  faith,  345. 
INCOME  TAX,  159. 

dividends,  declared  taxed,  though  paid  in  stock,  or  invested  to  in- 
crease capital,  160. 
nominal  increase  in  shares  not  taxed  as  dividends,  161. 
on  net  earnings,  what,  161. 
increase  in  value  of  property,  not  income,  162. 
citizen,  only  taxed  for  income  at  domicile,  163. 
dividends  of  corporations, 
INDIRECT  taxes  by  U.  S.  uniform,  504. 
INFANTS,  time  to  redeem  after  disability  removed,  362. 
INSPECTION  of  vessel  before  arrival,  513. 
INSTRUMENTALITIES  of  U.  S.  not  to  be  taxed,  120. 
of  States  not  taxed  by  U.  S.,  505. 
of  municipalities  not  taxed  by  U.  S.,  505. 
INTENT,  actual,  to  defraud  U.  S,  essential  in  all  prosecutions  under  cus- 
toms laws,  589. 
INTERNAL  improvements,  subscriptions  by  counties  limited  in  Ohio  by 

Constitution,  80. 
INTERNAL  REVENUE,  history  of,  576. 
officers  of,  597. 
powers  of  officers,  598. 

powers  of  assessors  as  to  books  and  papers,  599. 
supervisors  "        **  "        600. 

"  "        «  «  under  act,  1874, 602. 

conflict  between  act  1874  and  §  860  of  the  revised  statutes,  603. 
conclusion  as  to  power  of  collector  and  supervisor,  604. 
search  warrant,  605. 
assesement  and  eolleetion  of  tax,  606. 

commissioner  makes  assessment  now,  606. 
tax  collected  by  distraint,  607. 
title  of  purchaser,  608. 
lien  for  the  tax,  609. 
land,  when  sold,  609. 
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INTERNAL  REVENUE  {oisesttMni  and  colleeH(m)--continfied. 

how  sold,  610. 
certificate  of  sale  and  deed,  610. 
deed  j)r»ma/a^  evidenoe  of  certain  &ct8,  611. 
title  of  purchaser^  612. 
redemption  from  sale,  613. 
record  of  sales,  613. 
when  suit  brought  for  taxes,  614. 
is  assessment  essendal  to  validity  of  tax,  615. 
can  errors  in  assessment  be  corrected  after  fifteen  months,  616. 
special  taxes,  617. 

who  exempt,  619. 
distilled  spirits,  610. 
definition  o^  620. 

See  Addenda,  709. 
distiller,  who  is,  620. 
registry  of  still,  620. 
notice  to  collector,  621. 
bond  of  distiller,  621. 

of  a  married  woman,  622. 
the  lot  or  tract  of  land,  what  included,  623. 
plan  of  distillery,  624. 
the  survey,  624. 

the  conditions  precedent  to  conducting  of  distillery,  624. 
when  business  commences,  625. 
receiving  cisterns,  625. 
distillery  warehouse,  625. 
drawing  off  spirits  from  the  cisterns,  626. 
entry  for  deposit,  627. 

for  withdrawal,  628. 
gauging  and  stamping  the  casks,  628. 
overgauging,  629. 

records  of  distillery  by  storekeeper,  630. 
daUy  entries  '<  680. 

monthly  report  "  630. 

material  book  <*  630. 

distiller's  books,  631. 

returns,  631. 
deficiency  assessment,  for  less  than  80  per  cent.,  631 . 

for  less  than  capacity  per  bushel  of  grain  fixed  by  survey, 
632. 

for  return  less  than  actual  product,  633. 
defenses  to  deficiency  assessments,  633. 
new  survey,  634. 
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INTERNAL  REVENUE  {dUtilUd  9piriU)—eonHnued. 

rectifier,  635. 

wholesale  dealer,  686. 
brewer$,  conditions  of  conducting  business,  687. 

books  and  returns,  638. 

stamps  and  branding,  688. 

deficiency  assessment,  689. 

removal  without  stamps,  640. 

retail  at  brewery,  640. 
manu/aeiure  of  tobaeeo  and  snuf,  641. 

statement  to  collector,  642. 

bond,  642. 

the  special  tax,  642. 

sign,  642. 

inventory,  642. 

daily  entries  and  monthly  abstract,  648. 

books  of  planters  and  dealers  in  leaf  tobacco,  643. 

deficiency  assessment,  648. 

packages,  644. 

label,  645. 

stamps,  645,  646. 

removal  for  sale  or  consumption,  645. 

imported  tobacco,  taxed,  646. 

deficiency  assessment,  647. 

exportation  of  tobacco,  .647. 

when  tax  law  takes  effect,  648. 
manufacture  of  eigar$,  649. 

statement,  649. 

bond,  649. 

special  tax,  650. 

sign,  certificate  and  inventory,  650. 

daily  entries  and  monthly  abstracts,  650. 

collector's  record  of  factories,  leaf  dealers,  &c.,  651. 

packages,  labels  and  stamps,  651. 

imported  cigars,  exportation  of  cigars,  652. 

deficiency  assessments,  652. 
banks  and  bankers,  658. 

definition  of,  658. 

tax  on  deposits,  capital  and  circulation,  654. 

exemption  of  savings  banks,  654. 

on  circulation  of  State  banks,  656. 

national  banks,  tax  on,  656. 

bank  checks,  tax  on,  656. 
patent  medicines,  friction  matches,  &c.,  schedule  A,  658. 
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legacy  and  succession  tax,  659. 

erroneous  assessments,  remedy  for,  660. 

See  Addenda,  709. 

views  in  IT.  S.  v.  Clinkenbeard,  661. 

conclusion  as  to  remedy,  662. 

lien  for  the  Ux,  667. 

collectors,  to  make  daily  deposits  of  collections,  66d. 

forfeiture  of  debt  in  lieu  of  goods  sold,  689. 

omission  to  comply  with  the  law  must  bewillful,  690. 
forfeiture  enforced  by  proceeding  in  rem^  690. 
seizure  essential  to  jurisdiction,  691. 
property  must  be  described  with  certainty,  691. 
INTERSTATE  commerce  not  to  be  taxed,  104. 

passengers,  99. 

freight,  100. 

fruits  of,  may  be  taxed,  103. 
INVOICE,  518. 

additions  to  value,  527. 

currency  of  invoice  that  of  country  of  export,  584. 

how  reduced  to  federal  money,  535. 

act  1873,  regulating  value  of  foreign  coin,  585. 

collector  makes  the  reduction,  587. 

currency,  that  actually  paid  by  importer,  587. 

modification  of  rule,  537. 

certified  by  consul  U.  S.  nearest  port  of  shipment,  538. 

entry  by  false  invoice,  581. 

issuing  false  invoice,  582. 

JUDGMENT,  how  attacked  collaterally,  285. 
JUDICIAL  condemnation  of  land  for  taxes,  279. 

See  Land,  bow  sold  for  Taxes. 

LAND,  description  of  on  roll,  203. 

examples  of  insufficient  description,  205. 

legal  character  must  be  shown,  208. 

unseated  may  become  seated,  209. 

not  according  to  legal  character,  assessment  void,  210. 

identity  must  appear  from  roll,  not  aided  by  parol  evidence,  21!  • 

separate  tracts,  how  assessed,  212. 

when  in  two  counties  or  towns,  how  assessed,  214. 

to  whom  assessed  as  to  title,  222. 

See  AsssssMBKT. 
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LAND — continued. 

how  sold  for  taxes,  278. 

delinquent  list,  or  judicial  condemnation,  279. 

judgment  of  condemnation,  not  attacked  collaterally,  if  jurisdiction, 

280. 
jurisdiction  must  appear  in  the -record,  281. 
defects,  showing  no  jurisdiction,  282. 
how  judgment  attacked  collaterally,  285. 
notice  of  sale^  286. 

time  when  given,  287. 

what  to  contain,  name  of  owner,  288. 

delinquency  of  tax,  and  description  of  tax,  289. 

time  and  place  of  sale,  290. 

description  of  land,  290. 

when  and  how  published  or  posted,  291 . 

how  long  published,  292. 

proof  of  notice,  294. 
ike  officer  to  sell,  his  authority  a  naked  power,  294. 

whole  period  prescribed  must  elapse  before  sale,  297. 

sale  public  and  to  highest  bidder,  297. 

time  of  sale,  298. 

can  deputy  sell,  299. 

place  of  sale,  300. 

terms  of  sale,  300. 

if  part'  of  taxes  legal  and  part  illegal,  whole  void,  301 . 

equity  grants  relief  only  on  condition  legal  tax  is  paid,  301. 

description  of  land  sold,  at  time  of  sale,  302. 

quantity  and  location  of  land  sold,  804. 

located  by  survey  in  Virginia  and  Kentucky  when  less  than 
whole  tract  sold,  306. 

locations  valid  in  Pennsylvania  and  California,  307. 

locations  invalid,  308. 
proceedings  subsequent  to  salcy  309. 

return  of  the  officer  making  sale,  309. 

when  recorded,  what  must  contain,  311. 

surplus  bond,  duty  of  purchaser,  313. 

redemption  notice  to  be  served  by  purchaser  on  person  in 
possession,  314. 

what  constitutes  possession  of  tract  sold,  316. 

confirmation  of  sale  by  court,  317. 

record  of  tax  sale,  when  amended,  319. 

certificate  of  sale,  rights  of  purchaser  under,  320. 

deed,  the  form  of,  323. 

none  prescribed  by  statute,  must  show  authority,  325. 
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LAND  {proceedings  svibseqikent  to  sale) — continued. 

deed  not  to  be  executed  till  period  of  redemption  has  elapsed, 
326. 

who  to  execute  deed,  person  in  office  at  time  of  sale,  or  suc- 
cessor in  office,  327. 

deed  made  to  highest  bidder  at  sale,  328. 

by  statute  to  assignee  of  purchaser,  328. 

deed  takes  effect  from  delivery,  may  relate  to  period  of  re- 
demption, 329. 

deed  must  contain  such  description  of  land  as  to  identify  it, 
330. 
title  of  purchaser  after  deed,  332. 

deed  only  a  link  in  title,  332. 

no  evidence  of  facts  recited  in  it,  333. 
by  statute /)nma /arte  evidence  of  title,  of  facts  recited, 
or  of  certain  specified  facts,  333. 
See  Addenda,  704. 
not  prima  facie^  unless  it  follows  form  of  statute,  335. 
when  made  conclusive  by  statute,  336. 
mere  declaration  of  statute,  not  sufficient  as  to  the  es> 

sentials  of  taxation,  336. 
made  conclusive  by  proceedings  to  quiet  title,  337. 
how  attacked,  33S. 

validity  of  statute  requiring  deposits  before  making  defense  to 
tax  title,  338,  339. 

statute  of  limitations,  runs  from  time  purchaser  takes  pos- 
session, 340. 

See  Addbnda,  704. 

in  Wisconsin,  from  time  tax  deed  recorded,  341 . 

void  deed  may  aid  actual  possession,  343. 

improvements,  allowance  for,  345. 
must  be  made  in  good  faith,  345. 

title  absolute  when  proceeding  is  against  land  in  rem,  346. 

only  derivative,  when  owner  proceeded  against,  347. 
defenses  to  tax  titles^SbO. 

fraud  in  the  sale,  350. 

combinations  among  purchasers,  void,  351. 

person  whose  duty  is  to  pay  tax  cannot  buy  at  sale,  352. 

tenant  for  life,  and  mortgagor  cannot  buy,  353. 

mortgagee  in  possession  taking  profits,  cannot  buy,  354. 

payment  before  the  sale,  355. 

redemption  from  sale,  357. 

See  Addenda,  704. 

time  for  redemption  fixed  by  statute,  358. 
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LAND  {defenses  to  tax  titles)  — continued, 

permissive  redemption  after  expiration  of  time,  359. 
misconduct  of  officer  extends  time  of  redemption,  860. 
owner  should  demand  to  know  all  taxes,  360. 
redemption  money  paid  to  officer  designated,  or  owner,  361. 
infants  and  others  under  disability,  longer  period  to  redeem, 

362. 
equity  relieves  against  illegal  tax   or  tax  titles,  when  no 

remedy  at  law,  363. 
tax  title  defective  on  account  of  errors  in  paisy  equity  gives 

relief,  364. 
fraud  in  any  form,  ground  of  relief^  365. 
irreparable  injury  and  multiplicity  of  suits,  366. 
cloud  upon  title  removed,  when,  367. 
remedies  for  illegal  tax  or  tax  titles,  at  law,  368. 
how  assessed,  203,  215. 

See  AssKSsifXNT. 
how  sold  for  taxes  of  city  or  county,  435. 
LEGACY  and  succession  tax,  659. 

See  Addenda,  710. 
LEVY  of  tax,  by  legislature,  or  by  its  authority,  194. 
constitutional  limitations  on  tax  laws,  195. 
re-assessing  back  taxes,  statutes  must  be  followed  strictly,  197. 
by  city  or  county  officers,  396. 
must  be  matter  of  record,  398. 
can  there  be  more  than  one  levy  in  a  year,  399. 
LICENSE  TAX,  or  tax  on  privileges,  67,  146,  703. 

provisions  for  equality  not  generally  applicable,  67,  150. 

exceptions  to  rule,  and  applications  of  it,  68. 

rule  as  to  privileges  in  Arkansas  and  Tennessee,  70. 

nature  of  the  tax,  146. 

what  occupations  licensed,  147. 

license  not  a  contract,  148. 

See  Addenda,  703. 
on  foreign  corporations,  limit  of,  150. 

See  Addenda,  703. 
the  occupations  usually  licensed,  152. 
manufacturer,  not  included  as  a  dealer  in  merchandise,  153. 
person  engaged  in  several  occupations  liable  to  tax  in  all,  154. 
tax,  where  assessed,  221. 

and  police  regulations,  distinction  between,  392. 
LIEN  for  taxes  on  personal  estate,  269. 

on  real  estate,  271. 
when  it  accrues,  272. 

47 
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LIEN — continued. 

as  between  lessor  and  lessee  of  land,  276. 
for  city  and  county  taxes,  484. 
for  assessments,  488. 
for  duties,  560. 

for  freight  imported  in  steamers,  546. 
for  internal  revenue  tax,  667. 
LIGHT  MONEY,  574. 
LIMITATIONS  on  taxing  power  of  States,  6. 
purpose,  public,  not  private,  9,  72. 

See  Taxiho  Power  and  Public  Purpose. 
local  tax  must  be  for  local  benefit,  22,  40. 

See  AppoRTzoNMBirT  of  Tax. 
situe  of  property  and  of  owner  limits  tax,  40, 60. 

See  Situs  op  Property. 
Constitutions  of  States,  as  to  taxation  and  finance,  61,  83. 
See  Constitutional  Limitations  of  the  States. 
*       Constitution  of  the  U.  S.  limitations  on  power  of  States,  86. 

See  Constitution  op  United  States. 
on  taxing  power  of  U.  S.,  505. 

See  Federal  Taxation. 

LIQUIDATION  of  duties,  538. 

See  Duties. 

LOCAL  ASSESSMENTS,  when  made,  459. 
nature  of,  460. 

effect  of  constitutional  limitations,  462. 
districts,  how  defined,  464. 
expense,  how  apportioned,  465. 
various  modes  of  apportionment  by  legislature,  468. 
by  the  acre,  468. 
expense  opposite  lot,  469. 
front  foot,  469. 
by  benefits,  471. 

power  of  mnnicipal  corporations,  how  exercised,  471. 
what  property  assessed,  473. 

See  Addenda,  707. 
personal  assessment,  474. 
power  to  pave  a  street,  what  included,  475. 
assessment,  how  made,  report  of  assessors,  476. 
conditions  precedent  to  assessment,  477. 
notice  to  owners  of  property,  478. 
Sundays  not  included  in  time  of  notice,  479. 
contract  let  out  to  highest  bidder,  480. 
qualifications  of  assessors,  481. 
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LOCAL  ASSESSMENTS--«>n<iii««rf. 

delegation  of  disoretionary  power  to  aasesson  or  commission- 
ers, 482. 

errors,  how  waived  and  cured,  483. 

collection  of  assessments,  mode  in  Pennsylvania,  485. 

mode  in  Illinois  and  California,  486. 
Massachusetts,  487. 

lien  for  assessments,  488. 

sale  of  land  for  assessments,  489. 

contractor  may  collect  assessments,  490. 

must  look  to  the  assessments  for  compensation,  491. 

opening  streets,  assessments  for,  492. 

sidewalks,  "  494. 

sewers,  **  495. 

levees  and  drains,        "  496. 

LOCAL  TAXATION,  nature  of  subdivisions  of  a  State,  22. 

New  York  cases  on  that  subject,  23. 

principle  of  New  York  cases,  25. 

cases  in  other  States,  local  benefit  must  be  traceable,  26. 

agricultural  college  cases,  drainage,  &c.,  27. 

acts  void  for  want  of  local  benefit,  28. 

extension  of  city  limits,  property  is  not  taxed,  30. 

See  Addenda,  701. 

when  compulsory  and  when  not,  32. 

when  consent  of  municipality  is  necessary,  34. 

principle  of  People  v,  Batchellor,  36. 

principles  governing  local  taxation,  38. 

limited  to  corporate  authorities  in  Illinois,  74. 

limitations  Arkansas  and  Michigan,  77. 

limitations  Virginia,  79. 

MANDAMUS  to  compel  tax  officers  to  perform  ministerial  duties,  369. 
when  to  compel  levy  of  tax  to  pay  municipal  debt,  451. 
by  U.  S.  courts,  not  restrained  by  State  courts,  452. 
when  power  to  tax  discretionary,  454. 

against  municipal  officers,  not  expire  by  their  resignation,  456. 
MANIFEST,  513. 

MANUFACTURERS  of  tobacco,  642,  648. 

See  ToBAOoo. 
of  cigars,  649,  653. 

See  CiQABs. 
of  patent  medicines,  friction  matches,  &c.,  658. 
MARKET  VALUE,  522. 
MATCHES,  friction,  tax  on,  658. 

See  Addenda,  710. 
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MEDICINES,  patent,  658. 

MERCHANDISE  for  Mexico  and  Canada,  546. 

destroyed  accidentally,  abatement  for,  578. 
damage  to,  erroneous  estimate  of,  578. 
not  on  manifest,  when  forfeited,  576. 
MERCHANT  APPRAISERS,  functions  of,  532. 
MUNICIPAL  BONDS,  nature  of,  402. 
negotiability  of,  402. 

See  Addenda,  705. 
what  subdivisions  of  the  State  may  issue  negotiable  securities,  404. 
conditions  precedent  before  delivery,  405. 

See  Addenda,  705. 
fraud  in  election  preceding  prevents  issue,  407. 
bona  fide  holder  of,  doctrine  in  the  Supreme  Court  of  U.  S.,  408. 
recitals  in  bonds  by  officers,  that  conditions  performed,  condosiTe, 
408. 

See  Addenda,  705. 
negotiability  protects  holder,  410. 
estoppel  by  receipt  of  stock,  dsc,  411. 

See  Addenda,  705. 
the  two  principles  involved,  411. 
want  of  power  to  issue  avoids  bonds,  412. 

See  Addenda,  705. 
where  authority  to  issue  in  favor  of  one  corporation  and  issued  to 

another,  412. 
where  act  conflicts  with  Constitution  of  State,  413. 

See  Addenda,  706. 
authority  to  issue  to  one  corporation  does  not  extend  to  a  con- 
solidated corporation,  413. 

See  Addenda,  706. 
faUure  to  register  in  accordance  with  statute,  avoids,  414. 
doctrine  in  State  courts,  415. 

defect  in  mode  of  holding  election,  when  a  want  of  power,  416. 
power  to  order  election  in  one  body,  act  repealed  ;  bonds  issued 

under  election  ordered  by  them  void,  417, 
New  Yoric  doctrine  as  to  want  of  power,  417. 
conclusion  to  be  deduced  as  to  validity  of  municipal  bonds,  419. 
doctrine  that  recitals  conclusive,  420. 
Justice  Miller,  dissenting  opinion  of,  422. 
MUNICIPAL  CORPORATIONS,  property  of  citizens  liable  for  debts  of 

corporation,  by  Constitution  of  Illinois,  82. 
in  Massachusetts,  by  statute,  457. 
MUNICIPAL   TAXATION,  municipal  corporations,  the  source  of  their 

power  and  its  limits,  371. 
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MUNICIPAL  TAXATION— wwKintufcf. 

power  must  be  strictly  pursued,  372. 

See  Addbnda,  704. 
effect  of  special  phrases,  374. 
limit  on  the  rate  of  taxation,  375. 

See  Addenda,  706. 

case  in  Little  Rock,  Ark.,  376. 

in  Iowa,  construction  of  code,  377. 

difficulties  in  applying  limit  of  rate,  318. 

accidental  omissions  from  roll,  effect  of.  379. 

purpose  must  be  public,  379. 

situs  of  persons  and  property  must  be  in  corporation,  380. 

limit  on  taxing  power,  arising  from  Constitution  of  U.  S.  and  that 
of  the  State,  380. 

can  have  no  greater  power  than  State,  380. 

exceptions  to  the  rule,  381. 

provisions  as  to  internal  improvements,  when  they  apply  to  the 
State  and  not  to  counties,  382. 

it  is  a  question  of  intention,  383. 

city  or  county  may  tax  all  property  in  its  limits,  385. 

and  all  persons  and  corporations  doing  business  in,  387. 

the  State  tax  on  business  does  not  affect  city  or  county  tax,  un- 
less intent  dear  to  exempt  from  all  further  tax,  388. 

taxing  power  changed  at  will  of  legislature,  391. 

license  tax  and  police  regulations,  392. 

levy  of  tax  by  supervisors  or  oounoils,  396. 

in  towns  of  New  England,  by  electors  in  person,  396. 

levy  must  be  by  matter  of  record,  398. 

can  there  be  more  than  one  levy  in  one  year,  399. 

•creditor's  rights,  not  impaired  by  subsequent  statutes,  426. 

See  Addenda,  706. 

not  affected  by  change  in  ruling  of  courts,  428. 

irregularities  in  issue  of  bond  cured  by  subsequent  legislation,  429. 

Assessment  and  collection  of  tax,  mode  same  as  for  State,  432. 

lien  for  taxes,  434. 

sale  of  land  for  taxes,  435. 

erroneous  taxation,  remedy  for,  436. 

illegal  taxation,  <<  439. 

See  Addenda,  707. 

city  or  county  liable  in  assumpsit,  440. 

<!ity  or  county,  not  liable  in  trespass  for  malfeasance  of  officers,  441. 

tax  paid  voluntarily,  no  remedy,  442. 

when  payment  is  voluntary,  443. 

when  equity  will  restrain  levy  or  collection  of  tax,  or  application 
of  it,  414. 

See  Addenda,  707. 
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MUNICIPAL  TAXATION— continued. 

must  bill  be  filed  hj  attorney  general,  440. 
doctrine  in  the  ring  suits  in  New  York,  447. 

in  other  States,  449. 
debt,  method  of  compelling  payment,  461. 
mandamus  by  U.  S.  courts,  452. 
power  to  levy  tax,  when  discretionary,  454. 
no  defense  to  mandamus  arising  out  of  matters  prior  to  judgment,. 

455. 
fund  raised  by  levy  set  apart  to  pay  debt,  455. 
mandamus  does  not  abate  by  death  or  resignation  of  oilicers  of 
municipal  corporation,  456. 

See  Addenda,  706,  707. 
equity,  courts  of,  no  power  to  compel  levy  of  tax,  456. 
municipal  officers  liable  to  action  for  refusing  to  make  levy,  457. 
MUNICIPALITIES,  means  of  conducting,  not  taxed  by  United  States,  505. 

NATIONAL  BANKS,  not  taxed  by  Sute  on  franchise  or  capital,  124. 

See  CoxsTrrunoN  ot  United  States. 

real  estate  may  be,  125. 

shares  may  be,  125. 

shares  taxed  at  same  rate  as  other  moneyed  capital  in  the  State,. 
126. 

shares  taxed  where  bank  located,  128. 

See  Addenda,  702. 

tax  on,  by  United  States,  656. 
NEGOTIABLE  INSTRUMENTS,  taxable  at  Hiue,  51. 
NON-ENUMERATED  ARTICLES,  555. 

rule  of  similitude,  555. 

similiarity  in  the  product  and  its  uses,  556. 

not  otherwise  provided  for  in  schedule,  556. 

not  otherwise  provided  for  in  acts  and  §  2516,  557. 
NOTICE  OF  SALE  of  land,  286. 

time  when  given,  287. 

what  to  contain,  name  of  owner,  288. 

delinquency  of  tax,  and  description  of  tax,  289. 

time  and  place  of  sale,  290. 

description  of  land,  290. 

where  and  how  published  or  posted,  291. 

how  long  published,  292. 

proof  of  notice,  294. 

OATH  of  importer,  517. 
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OBJECT  of  tax  to  be  stated  in  law  required  by  Constitution,  83. 
OBLIGATION  of  contract  not  to  be  impaired  by  State  lax,  108. 

alienation  of  taxing  power  of  a  State,  109. 

rule  in  Supreme  Court  of  United  States  not  established  on  princi- 
ple, 109.  • 

Justice  Taney's  view,  ]  10. 

dissenting  State  courts,  views  of,  112. 

limitation  of  doctrine  that  exemption  is  a  contract,  113. 

it  must  be  for  a  consideration,  1 15. 

review  of  cases  in  Supreme  Court  of  United  States,  116. 

cases  in  State  courts  holding  consideration  essential,  118. 
OCCUPATIONS,  tax  on,  147. 

usually  taxed,  152. 

manu&cturer  not  a  dealer  in  merchandise,  153. 

one  person  having  several  occupations,  taxed  on  all,  154. 

taxed  by  United  States,  618. 
OFFICER  de  fatto,  259. 

when  officer  becomes  a  trespasser  ah  initio^  200. 

precept  cerrect  on  its  face  protects  him,  261. 

erroneous  on  its  &ce,  he  is  liable,  263. 

receiving  tax  must  pay  over,  not  make  defense  to  tax,  264. 

liable  for  illegal  tax  collected,  265. 

not  liable  if  tax  paid  voluntarily,  267. 

his  authority  to  sell  land  a  naked  power,  2U4. 

when  he  sells,  and  how,  297. 

his  proceedings  after  sale,  309. 

certificate  of  sale,  320. 

deed,  form  of,  323. 

who  executes,  329. 

title  of  purchaser  under  it,  332. 

See  Land,  how  Sold  for  Taxbs. 
OFFICERS  of  the  customs,  515. 

liability  of,  making  seizure,  591 . 

defense,  how  made,  if  sued,  592. 

liability  for  duties  illegally  exacted,  565-568. 

of  county  or  city,  liable  to  action  for  failure  to  make  levy  to  pay 
a  debt,  457. 

of  internal  revenue,  597. 

powers  of,  598. 

government  liable  for  money  deposited  with  collector,  694. 

remove  suit  against  to  United  States  courts,  Addenda,  710. 
OMISSION  of  property  from  roll  does  not  violate  rule  of  equality  and  uni- 
formity, 66. 

accidental,  effect  of,  379. 
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PATENT  MEDICINES,  perfumery,  <fec.,  668- 
PAYMENT  of  tax  before  sale,  avoids  it,  855. 
PENALTY,  twenty  per  cent,  under  §  2900,  528. 

twenty  per  cent,  under  §  2908,  529. 

twenty  yer  cent,  under  §  2909,  530. 

for  master's  failure  to  report,  576. 

merchandise  not  on  the  manifest,  570. 

fraudulent  undervaluation  by  importer,  577. 

false  entry,  by  any  false  paper,  &c.,  582. 

smuggling,  584. 

unloading  vessel  without  permit,  586. 

failure  to  answer  inquiries  of  appraisers  by  importer,  588.* 

obliterating  marks  of  revenue  officers,  588. 

fraudulently  opening  warehouse,  588. 

maliciously  breaking  or  opening  sealed  cars,  dsc,  588. 

or  fines  under  internal  revenue  laws,  694. 

recovered  by  indictment  or  information,  695. 

information  only  filed  in  discretion  of  court,  695. 

when  exception  in  statute  negatived,  695. 

several  offenses,  misdemeanors,  joined  in  one  indictment,  696. 

removal  and  abetting  removal,  696. 

when  intent  not  material,  697. 

entries  of  liquor  dealer,  697. 

See  Addenda,  710. 
PERMIT  to  unload  vessel,  517. 

POLICE  power  of  State,  laws  as  to  heulth  when  in  confllot  with  pow6r  of 

power  of  Congress,  96. 

as  to  steamboats  and  pilots;  98. 

regulations  and  license  tax,  distinction  between,  392. 
POSSESSION  of  land  extends  beyond  inclosure,  316. 

statute  of  limitations  runs  in  favor  of  person  having  possession, 
to  limits  of  deed,  340. 

void  deed  will  aid  actual  possession,  343. 
PRINCIPAL  MARKETS  of  country  of  export,  521. 
PRIORITY  of  United  States  for  duties,  561 . 
PROBABLE  CAUSE,  what,  who  determines,  578. 

throws  burden  of  proof  on  claimant,  579. 
PROBATE  TAX  on  privilege  of  taking  property  by  devise  or  descent, 

159. 

on  property  at  eitue  of  probate,  or  which  can  only  be  recovered 
there,  49. 
PROCEEDINGS  subsequent  to  tax  sale  of  land,  309. 

return  of  officer  conducting  sale,  309. 

when  recorded,  and  what  it  contains,  311. 
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PROCEEDINGS  {subsequent  to  saley^ontinued. 

surplus  bondf  duty  of  purchaser  as  to,  818. 

redemption  notice  served  on  person  in  possession,  814. 

what  constitutes  possession,  816.       * 

confirmation  of  sale  by  court,  817. 

record  of  tax  sale,  when  amended,  819. 

certificate  of  sale  given  to  purchaser,  820. 

deed,  form  of,  828. 

when  to  be  executed,  826. 

who  to  execute  deed,  827. 
PROTEST,  668. 

*  a  mercantile  paper,  568. 

must  show  definitely  cause  of  complaint,  568. 

examples  of  valid  protests,  569,  570. 

examples  of  invalid  protests,  569. 

necessary  for  twenty  per  cent,  penalty  and  fees,  570. 

when  made,  571. 

prospective,  572. 
PUBLIC  DOMAIN  of  United  States  not  taxable,  180. 
PUBLIC  PROPERTY  not  liable  to  levy  of  execution  for  the  debt  of  a  city 

or  county,  451. 

revenues  of  city  or  county  not  liable  to  garnishment,  451. 

not  subject  to  taxation  by  United  States,  505. 
PUBLIC  PURPOSE  essential  to  valid  tax,  10. 

examples  of  railroad  subscriptions,  10. 

examples  of  schools,  18. 

bounty  acts,  15. 

cases  when  purpose  private,  acts  void,  17. 

classification  of  cases  of  public  and  private  purpose,  19. 

See  Addenda,  701. 
PUBLIC  SECURITIES  taxable  at  situe,  52. 
PURCHASERS  at  tax  sale,  combinations  of,  avoid  sale,  351. 

tenant  for  life  or  mortgagor  may  not  buy,  858. 

mortgagee  in  possession  taking^rofits  may  not  buy,  854. 

RAILROADS,  subscriptions  by  counties  and  cities  valid,  10,  11. 
cases  holding  them  invalid,  11. 
difference  between  the  cases,  12. 
exempt  as  public  property,  186. 
exemption  only  extends  to  necessary  property,  137. 
exemption  not  to  property  held  ultra  vires,  140. 
how  taxed  in  Massachusetts,  New  York,  Virginia,  and  Iowa,  181. 
how  taxed  in  Missouri  and  Illinois,  191. 
rolling  stock,  how  taxed,  186,  191. 
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consolidated,  when  exemption  of  one  extends  to,  142. 

Se0  Addxnda,  702. 
RECORD  of  tax  sale,  when  Amended,  819. 
RECnriER,  635. 
REDEMPTION,  notice,  on  whom  served,  814. 

from  sale,  857. 

time  fixed  bj  statute,  858. 

permissive  redemption  after  that  period,  859. 

misconduct  of  officer  extends  time  of  redemption,  860. 

owner  should  demand  all  taxes  when  he  redeems,  861. 

infants  and  others  under  disability,  time  to  redeem  after  Removal 
of  disability,  862. 
REGULATION  of  oommerce,  States  not  to  tax  so  as  to  interfere  with 

power  of  Congress,  98-108. 

See  Constitution  of  United  Statks. 
RELIGIOUS  ASSOCIATIONS,  exemption  of,  135. 
REMEDIES  for  illegal  tax,  at  law,  868. 

for  erroneous  tax,  285,  241. 

for  erroneous  tax,  county  or  city,  486. 

for  illegal  tax,  county  or  city,  489. 

city  or  county  liable  in  assumpsit,  440. 

in  equity  to  restrain  levy  or  collection  of  tax,  444. 
REPORT  OF  APPRAISERS,  581,  534. 

S$e  Appbusxrs. 
RETURN  of  officer  making  tax  sale,  809. 

when  recorded  and  what  contains,  311. 

record  in  internal  revenue  of  land  sale,  613. 
ROLL,  or  tax  list,  record  of  assessment  of  tax,  201. 

by  whom  made,  assessors,  196. 

authentication  of,  231. 

delivery  to  proper,  238. 

errors  in,  what  tribunal  corrects,  289. 

defects  in,  how  cured,  25  f. 

See  AssBSSMXNT. 

force  of  an  execution,  255. 

lien  created  on  personal  estate,  by,  269. 

accidental  omissions  from,  379. 

SALE  OF  LAND,  for  non-payment  of  taxes, 

the  officer,  his  authority  a  naked  power,  294. 

whole  period  prescribed  must  elapse  before  sale,  297. 

time  of  sale,  298. 

can  deputy  sell,  299. 

place  of  sale,  300. 
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terms,  800. 

if  part  of  taxes  is  le^,  and  part  Illegal,  whole  void,  801. 

equity  gives  relief  on  condition  that  legal  part  is  paid,  801. 

description  of  land  at  time  of  sale,  802. 

quantity  of  land  sold,  804. 

location,  when  less  than  whole  sold,  806. 

locations,  valid  in  Pennsylvania  and  California,  807. 

locations  invalid,  808. 

for  taxes,  by  city  or  county,  435. 
SCHEDULE  of  duties  on  imported  merchandise,  549. 
SCHOOLS,  exemption  not  extend  to  private,  188. 
SEIZURE  of  merchandise  under  customs  laws,  590. 

who  may  seize,  590. 

property  under  1500,  how  sold,  591. 

liability  of  officers  making  seizure,  591 . 
defense,  how  made,  592. 

of  books  and  papers,  592. 

under  internal  revenue  laws,  who  makes,  691. 

perishable  property  released  on  bond,  692. 

title  of  purchaser  under  decree,  698. 

liability  of  person  making  seizure,  698. 
SHARES  in  national  banks,  how  toxed,  125, 128. 

See  National  Bakks. 

in  corporations  and  capital,  both  taxed,  170. 

in  corporations,  how  taxed  in  Mass.,  181. 

in  corporations,  where  taxed,  188. 

tax  on,  collected  from  corporation,  189. 
SITUS  of  property  limits  the  taxing  power,  40. 

chattels  taxed  where  situated,  40. 

debts  usually  follow  the  person  of  the  owner,  41. 

what  is  domicile  of  owner,  48. 

rule  as  to  debts  modified  when  money    is  reinvested    at  place 
where  evidence  of  debt  is,  44. 

stocks  of  corporations  follow  the  owner,  46. 

exception  as  to  national  banks,  49. 

collateral  inheritance  at  place  of  probate,  51. 

public  securities  and  negotiable  instruments  where  situated,  51. 

steamers  and  vessels,  where  registered,  52. 

See  Addenda,  708. 

goods  in  hands  of  consignee  not  taxable  where  situated,  nor  while 
in  iransitUf  55. 

conclusions  as  to  taxable  situs  of  personal  estate,  59. 

dividends  of  corporation,  Addenda,  708. 

of  property  taxed  by  municipal  corporations,  880. 
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SMUGGLING,  intent  to  defraud  essential,  584. 

in  suit  for  penalty,  knowledge  of  agent,  knowledge  of  principal,  &85. 

possession  of  goods  prima  facie  evidence  of  guilt,  585. 

intent  to  defraud  essential  under  act  of  1874,  589. 

act  of  1823  not  repealed  hy  act  of  1866,  585. 

revised  statutes  embrace  importer  in  terms,  585. 
SPECIAL  TAXES,  617. 
SPECIAL  TAX  on  brewers,  637. 

tobacco  manufacturers,  642. 

cigar  manufacturers,  650. 
STAMP  TAX  on  distilled  spirits,  628. 

on  malt  liquors,  637. 

on  tobacco,  645. 

on  cigars,  651. 
STAMPS,  instruments  without,  not  used  as  evidence,  511,  698.. 

issuing  unstamped  paper,  with  intent  to  evade  the  law,  698. . 

examples  of  instruments  valid  without  stamp,  698. 

form  of  instrument  Jbaterial,  699. 
STATUTE  OP  LIMITATIONS  runs  in  favor  of  party  in  possession,  340. 

sometimes  from  time  tax  deed  recorded,  341. 

void  tax  deed  may  aid  actual  possession,  343. 
STEAMERS,  toxable  where  registered,  52. 
SUPERVISORS  of  internal  revenue,  powers  of,  600. 

under  act  of  1874,  602. 

conflict  between  act  of  1874  and  §  860  R.  S.  U.  S.,  603. 

conclusion  as  to  his  power,  604. 

search  warrant,  605. 
SURVEY  OF  DISTILLERY,  624. 

new,  634. 


TAX,  object  of  to  be  stated  in  law,  by  Constitution,  83. 

law,  when  it  takes  effect,  648. 
TAXES,  different  kinds,  1. 

what  and  by  whom  imposed,  2. 

different  senses  in  which  used,  3. 

imposed  on  persons  or  property,  4. 

imposed  only  by  legislative  authority,  1,  194. 
TAXING  POWER,  foundation  of,  1. 

extent  of,  3. 

and  police  power,  4. 

and  eminent  domain,  4. 

limitations,  purpose  must  be  public,  9. 

public  purpose  of  railroad  subscriptions,  10. 
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argument  for  railroad  subscriptions,  11. 

argument  against  railroad  subscriptions,  11. 

real  difference  in  cases,  12. 

public  purpose  in  schools,  &c.,  13. 

public  purpose  in  bounty  acts,  13. 

bounty  acts  formerly  held  not  valid,  13,  15. 

public  purpose  in  drainage  acts,  1 6. 

if  purpose  is  private,  acts  are  void,  17. 

classification  of  cases,  public  and  private  purpose^  19. 

alienation  of,  by  legislature,  109, 120. 

See  CoNSTrruTiOK  of  U.  S. 
limitation  of,  by  State  Constitutions,  61, 84. 

See  CoNSTiruTioNAL  Limttatiohs  bt  Statis. 
limitations,  by  Constitution  of  U.  S.,  66,128, 

See  Constitution  of  U.  S. 

does  not  involve  the  power  to  destroy,  507. 

of  U.  S.  limited  to  purposes  of  revenue,  509. 

TAX-PAYER,  for  himself  and  others,  when  restrain  levy  of  tax  by  muni- 
cipal corporation,  444. 

bill  in  name  of  attorney  general  or  tax-payer,  446. 

doctrine  in  ring  suits  in  New  York,  447. 

doctrine  in  other  States,  449. 

TITLE  from  tax  sale,  before  deed,  a  mere  equity,  320. 

after  deed,  depends  on  a  strict  compliance  with  all  the  require- 

menU  of  the  statute,  332,  338. 

absolute,  when  proceedings  in  rem  against  the  land,  346. 

derivative,  only  that  of  the  owner,  when  the  owner  is  proceeded 
against,  347. 

defenses  to  tiile,  fraud  in  the  sale,  350. 

combinations  among  piirchasers  at  sale,  351. 

person  whose  duty  to  pay  tax,  cannot  buy,  353. 

tenant  for  life,  or  mortgagor,  353. 

mortgagee  in  possession,  taking  profits,  354. 

payment  before  the  sale,  355. 
redemption  from  sale^  357. 

time  for  redemption  fixed  by  statute,  358. 

permissive  redemption,  after  that  time,  359. 

misconduct  of  ofiicer  extends  period  of,  360. 

owner  should  demand  to  know  all  taxes,  360. 

redemption  money  paid  to  officer  designated,  or  to  owner,  361. 

infants,  and  others  under  disability,  longer  period  to  redeem, 
362. 

equity  relieves  against,  when  no  remedy  at  law,  363. 

errors  as  to  matters  in  pais,  364. 
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TITLE  {equUy  relieves) — continued. 

fraud  in  any  form,  865. 

irreparable  injury  and  multiplicity  of  suits,  366. 
cloud  on  title  when  removed,  867. 
mandamus  to  compel  execution  of  deed,  869. 
TOBACCO,  manufacture  of, 

statement  to  collector,  643. 

bond,  642. 

the  special  tax,  642. 

Su  Addxhda,  709. 
sign  and  inventory,  642. 
daily  entries,  monthly  abstracts,  648. 
books  of  planter  and  dealer  in  leaf  tobacco,  648. 
deficiency  assessment,  648. 
packages  and  label,  644. 
sUmps,  645,  646. 

removal  for  sale  or  consumption,  645. 
imported  tobacco  taxed,  646. 
deficiency  assessmenti  647. 

See  Addenda,  709. 
exportation  of  tobacco,  647. 
or  sQufif,  forfeited  if  tax  not  paid,  680. 

removal  or  sale  without  payment  of  tax,  661. 
removal  under  §  8372,  681. 
TONNAGE  duty.  States  not  to  levy,  89-98. 

See  Addenda,  701 ;  Constitution  or  U.  S. 
by  the  United  States,  574. 
TRANSPORTATION  of  passengers,  tax  on  when  a  regulation  of  com- 
merce, 99. 
of  freight,  when,  100. 

distinction  between  tax  on  freight,  because  of  carriage,  and  on  the 
fruits  of  transportation,  108. 
TRUSTEES,  how  and  where  assessed  for  trust  estate,  223. 


UNITED  STATES,  property  of,  not  taxed  by  States,  129. 

instrumentalities  of  government  not  taxed,  120-123. 

public  domain  not  taxed,  180. 
UNSEATED  land  may  become  seated,  208,  209. 

VALUATION  of  property  on  roll,  226. 

water  power,  in  connection  with  land,  228. 
all  elementa  of  value  to  be  considered,  229. 
want  of  I  mark  in  column  of  valuation,  230. 
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VEAZIE  Bank  v.  Feono,  criticism  of,  60^510. 

VESSELS,  taxable  when  registered,  52. 

VOLUNTARY  payment  of  tax,  no  recovery,  267,  443,  566. 

WAREHOUSES,  public,  541. 

private,  bonded,  54L 

private,  a  mere  privilege,  542. 

merchandise  stored  at  charge  of  importer,  542. 

loss  of  merchandise,  is  collector  liiible,  542. 

withdrawal  for  consumption,  543. 

can  errors  in  liquidation  be  corrected  then,  543. 

withdrawal  for  exportation,  544. 

withdrawal  for  transportation,  544. 

distillery,  625^29. 
WATER  power,  an  element  in  taxable  value  of  land,  228. 
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PREFACE. 


It  has  been  nearly  six  years  since  the  work  on  Taxation,  State, 
Federal  and  Municipal,  was  issued.  In  this  period  the  number  of 
cases  decided  by  the  courts  of  last  resort  has  been  very  large,  larger 
than  in  other  similar  periods  in  the  history  of  this  country. 

It  was  suggested  to  me  that  a  digest  of  these  cases  would  be 
useful  to  the  profession,  and  with  that  view  I  have  prepared  this 
supplement. 

The  period  embraced  by  the  supplement  is  from  the  1st  of 
August,  1877,  to  the  Ist  of  January,  1883.  The  plan  adopted  ar- 
ranges the  cases  in  reference  to  the  chapters  of  the  original  work, 
and  gives  as  near  as  could  be  done  the  pages  of  the  original  work 
which  are  affected  by  the  digested  cases.  Where  the  same  point  is 
decided  in  two  or  more  cases,  I  have  digested  only  one  case  and 
merely  cited  the  others,  using  the  letters  s.  p.  to  indicate  that  the 
same  point  is  decided. 

The  number  of  cases  digested  is  1578.  The  number  cited  in  the 
original  work  was  3700. 

A  glance  at  the  digest  will'  show  that  while  a  number  of  the 
cases  digested  merely  affirm  some  principle  heretofore  decided, 
a  great  majority  of  them  are  either  cases  involving  some  new 
principle  of  the  law  of  taxation  or  the  application  of  an  old  prin- 
ciple to  a  new  state  of  facts.  And  very  many  of  them  are  cases 
giving  the  construction  of  statutes  and  constitutions  modifying 
the  laws  of  taxation. 

W.    H.    BUBBOUGHS. 

Norfolk,  Va.,  July,  1888. 
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THE  LAW  OF  TAXATION. 


SUPPLEMENT 

(TO  EACH  CHAPTER) 

From  1877  to  January  1,  1883, 


CHAPTER  I. 

NATUBB   OF  THE    POWER  OP  TAXATION. 

^      Euntz  V.  Davidson  County,  6  Lea  (Tenn.),  66.  *  An  alien  inhabitant  of  Ten- 
nessee is  liable  to  poll  taxes,  under  the  Constitution.    (Page  4,  note  1.) 

CHAPTER  n. 

PURPOSE  ICUST  BB  PUBLIC. 

State  V.  Englewood  Drainage  Comrs.  41 N.  J.  L.  154.  A  special  taxing  district 
of  a  part  of  a  township,  may  be  created  for  drainage;  special  assessments  on 
benefits.    State  v.  Fuller,  11  Yroom,  165,  affi'd.    (Page  16,  note  2.) 

Rutherford  v.  Magnes,  97  Penn.  St.  78.  s.  p.,  Such  an  act  is  constitutional. 
But  the  provisions  for  distress  do  not  apply  to  assessments  imposed  prior  to  the 
tenancy  of  the  person  proceeded  against.    (Page  16,  note  3.) 

Updike  D.  Wright,  81  111  49.  The  provision  of  Art.  4,  §  81,  Const.  1870,  that 
legislature  "  may  pass  laws  permitting  the  owners  or  occupants  of  lands  to  con- 
struct drains  and  ditches,  for  agricultural  and  sanitary  purposes,  across  the  lands 
of  others,"  does  not  authorize  an  act  to  construct  a  levee  along  the  Wabash 
river  by  special  assessment. 

The  people  of  a  district  have  the  right  to  vote  upon  a  proper  act,  and  a  law 
imposing  taxes  for  drainage  without  a  vote  is  unconstitutional.  The  provisions 
of  Art.  9,  §  9,  as  to  special  assessments,  is  confined  to  cities,' towns,  and  villages; 
does  not  extend  to  counties  or  districts.    (Page  16,  note  2.) 

Citizens  Savings  Bk.  v.  City  of  Topeka,  8  Dill.  876.  Bonds  issued  by  a  mu- 
nicipality, in  aid  of  a  manufacturing  entel^rise  owned  by  private  persons,  are 
void.     (Page  19,  note  2.) 

CHAPTER  III. 

LIMITATIONS  ON  IMPOSITION   OP  LOCAL  TAXATION. 

Apportionment  of  Tax.— Albany  Baiik  v.  Maher,  18  Rep.  825.  An  act  which 
directs  the  assessment  of  a  tax  upon  a  body  of  individuals,  selected  from  a  gen- 
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erel  class,  without  apportionmmit  or  equality  as  between  them  and  the  general 
class,  and  without  giring  them  fta  opportunity  to  be  heard,  is  onconstitntioiial. 
(Page  32.) 

State  V.  Fuller,  89  N.  J.  L.  576.  An  act  authorizing  committee  of  township, 
on  petition  of  owners  of  land  lying  on  a  road,  to  create  a  lamp  district ;  to  haye 
roads  lighted  with  gas,  or  oil,  and  cause  expanse,  to  be  levied,  one-half  on  tax- 
able property  of  the  district,  one-half  on  lands  on  each  side  of  the  road  lighted 
in  proportion  to  lineal  feet,  is  valid.  Power  of  apportionment  not  absolute. 
Full  discussion  of  subject,    s.  f.,  Bowles  v.  State,  87  Ohio  St  85,  as  to  turnpike. 

Attomey-Oeneral  t*.  Supervisors  of  Bay  Co.  84  Mich.  47.  Board  of  Super- 
visors raised  money  for  State  and  county  highways  under  their  controL  They 
appropriated  $18,000  to  the  towns  of  the  county,  to  be  used  under  direction  of 
town  officers.  Such  action  not  valid ;  the  body  that  raises  money  must  apply  it 
to  public  uses,  unless  there  be  plain  authority  given  otherwise.    (Page  23.) 

Bromley  «.  Reynolds,  2  Utah,  625.     An  act  to  compel  distribution  of  money 
raised  by  trustees  of  any  school  district,  by  its  annual  lax  upon  any  railroads 
running  through  the  district,  to  all  the  school  districts  in  their  respective  coun- 
ties, in  proportion  to  school  population,  is  invalid.    It  is  levying  a  local  tax  for  a, 
general  purpose.    (Page  28.) 

Board  of  Education  v.  McLandsborough,  86  Ohio  St.  227.  Public  money  in 
custody  of  an  officer  charged  with  its  disbursement  is  stolen  or  lost  without  his 
fault  An  act  is  passed  exonerating  him  from  payment  And  directing  a  tax  to 
be  levied  in  the  territory  upon  which  the  loss  must  fall  to  meet  the  deficit.  It  is 
not  forbidden  by  either  State  or  federal  constitution.    (Page  28,  note  8,  eonira,) 

Shelly  V.  Detroit,  45  Mich.  481.  Repaving  may  be  assessed  on  the  abutting 
owneiB.    (Page  29,  note  2,  contra,) 

hmtB  la  City  Limits  used  for  Farming  Parposes.— Kelly  v,  Pittsburgh,  104 
n.  8. 78.  In  discretion  of  legislature  such  lands  may  be  made  liable  to  city  taxes, 
without  violating  either  5th  or  14th  Amendment  Constitution  U.  S. 

B.  F.,  Conklin  v.  Cambridge,  58  Ind.  180;  Turner  v.  Althaua,  6  Neb.  64.  Elab- 
orate discuasioiiy  rovening  Bradshaw  v.  Omaha,  1  Neb.  16,  eonira,  (Pages 
81,  82.) 

School  IHfMifcjMi  Aid  Ballway.^Weightman  v.  Clark,  108  U.  S.  256.  Art 
9,  §  6,  Constitution  of  Illinois,  as  construed  by  the  State  courts,  is  a  limitation  on 
the  powers  of  legislature  to  delegate  the  taxing  power.  A  congressional  town- 
ship is  a  corporation  merely  for  school  purposes,  and  cannot  be  vested  with 
power  to  aid  a  railway  by  issuing  bonds  and  levying  for  their  payment  s.  p., 
People  V.  Dupuy,  71  HI.  651.    (Page  86,  note  2.) 


CHAPTER    IV, 

LIKITATIONB  ON  TAXING  POWER    AEI8INO  OUT  OF  THB  SmiS  OF  THB 

PROPBKTY  TAXED. 

Slins  of  Property  Taxed* — Arrapahoe  Co.  Comrs.  v.  Cutter,  8  Col.  849.  A 
note  doe  ttom  a  person  ini  Colorado,  to  a  non-resident,  though  secured  on  real 
estate  in  Colorado,  is  not  taxable  in  Colorado.    The  debt  follows  the  person. 
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6.  P.,  Herron  v,  Eeeran,  59  lDd.472;  Foreman  v.  Byrns,  68  Ind.  247;  Eirtland  «. 
HptchkiBs,  100  U.  S.  491 ;  affi'g  a.  c.  42  Conn. 

Contra.  Fisher  v.  Rush  Co.  10  Kar.8.  414.  A  note  owned  by  a  resident  of 
Kanaaa,  secured  by  mortgage  on  land  in  Iowa  and  left  there  for  collection,  not 
taxable  in  Kansas;  its  laws  do  not  reach  or  protect  it.    (Page  42.) 

Stocks  of  Corporationg. — Worth  o.  Ashe  County  Comrs.  82  N.  C.  420.  Shares 
of  stock  in  foreign  corporations  are  personal  property,  taxable  to  the  owner  at 
his  residence. 

8.  p.,  Howell  9.  Village  of  Cassapolis.  85  Mich.  471;  Griffith  v.  Watson,  19 
Eans.  23 ;  Bradley  v,  Bauder,  86  Ohio  St.  28.  In  the  cases  from  Michigan  and 
Kansas,  the  stock  was  not  foreign,  in  the  latter  it  was,  and  was  also  taxed  at  the 
ntus  of  the  foreign  corporation.    (Pages  46,  47.) 

Collateral  Inheritance  Tax.— Orcutt's  Appeal,  97  Penn.  St.  179.  Testator 
dying  in  New  Jersey,  his  domicil,  owned  bonds  of  United  States,  deposited  in 
Pennsylvania  for  safe-keeping.  There  are  no  creditors  in  Pennsylyania ;  no  leg- 
atees, or  collateral  heirs;  the  fund  is  not  liable  to  the  collateral  inheritance  tax 
in  Pennsylvania;  it  has  no  siPug  other  than  the  domicil  of  the  owner.  See 
Shakespeare  «.  Fidelity  Co.  97  Penn.  St.  178.    (Page  50,  notes  2  and  8.) 

Negotiable  Securities. — Appeal  Tax  Courts  v.  Patterson,  50  Md.  854;  Same 
t.  Gill,  lb.  877.  The  public  debt  of  a  State,  owned  by  a  resident  of  another 
State,  is  liable  to  taxation  in  the  latter,  whether  exempted  in  the  former  or  not 
The  same  principle  applies  to  funds  or  certificates  of  debt  of  foreign  corporations. 
Affi'd  in  Bonaparte  v.  Tax  Court,  104  U.  S.  592 ;  State  «.  Howard  County  Court, 
69  Mo.  454.  The  owner  of  county  bonds  sent  them  in  good  faith  to  New  York 
for  safe  keeping;  they  are  not  taxable  at  his  domicil  in  Missouri  The  opinion 
also  relies  on  the  form  of  oath  of  a  taxpayer,  that  "  securities  not  sent  out  of  State 
to  avoid  taxation."    (Page  51.) 

Steamers  and  Sailing  Yessels.— Wheeling  and  Parkexsburg  Transportation 
Co.  9.  Wheeling,  99  (J.  S.  278.  Steamboats  owned  by  a  corporation,  pljring  on 
the  waters  of  a  navigable  riyer,  are  taxable  by  the  city  where  the  principal  office 
of  the  corporation  is,  which  is  also  the  home  port  of  the  boat.  The  enrollment 
and  coasting  license  does  not  affect  the  question  of  taxation,  s.  p.,  Gunther  v. 
Mayor,  55  Md.  Interest  in  vessel  engaged  in  foreign  commerce,  taxable  to 
owner  at  residence,  s.  p.,  Irvin  «.  New  Orleans,  St.  Louis  A  By.  Co.  94  Bl.  105. 
Transfer  boat  between  termini  of  railways,  Cairo,  111.,  and  Fillmore,  Ky.,  regis- 
tered in  Cairo,  lay  there  when  not  in  use ;  principal  office  of  corporation  there. 
Half  interest  of  foreign  corporation  taxable  in  Cairo. 

Mobile  «.  Baldwin,  57  Ala.  61.  A  ferryboat  registered  in  Mobile,  plies  be- 
tween that  city  and  the  eastern  shore  of  Mobile  Bay,  transporting  freight  and 
passengers,  returning  each  night  to  the  eastern  shore,  where  the  owner  resides, 
and  irom  which  it  commences  its  daily  trips.  The  owner  is  not  liable  to  taxa- 
tion by  the  city  of  Mobile  for  the  boat.    (Page  528.) 

Goods  in  Hands  of  Congignee«~Walton  v.  Westwood,  78  111.  12$.  Statute 
requires  parties  to  list  all  property  under  their  control.  Grain  in  a  warehouse,  in 
possession  of  an  agent,  purchased  by  him  for  other  parties  on  commission,  and 
under  his  control  on  1st  day  of  May,  is  liable  to  assessment  against  the  agent. 
It  is  not  in  transit. 
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Williams  t>.  Wayne  County  Supervisors,  78  N.  T.,  661.  Similar  statute  in 
New  York ;  an  act  taxing  capital  of  non-residents  engaged  in  business  in  New 
York,  and  another  act  exempting  from  taxation  money  in  the  hands  of  agents, 
owned  by  foreign  capitalists,  and  sent  to  the  State  for  investment,  and  the  bonds, 
mortgages,  and  other  evidences  of  the  investment.  There  is  no  conflict  between 
the  acts,  and  the  money  in  hands  of  the  agent  or  invested,  is .  exempt.  (Pages 
55, 56.) 

Ooodfl  in  Translto.— State  «.  Carrington,  89  N.  J.  L.  85.  A  foreign  corpora- 
tion, mining  coal  in  Pennsylvania,  sends  its  coal  by  rail  across  New  Jersey  to  tide- 
water, for  shipment  to  customers  in  other  States.  Its  office  for  business  is  in 
New  York  city.  For  coal  lying  on  its  dock  in  New  Jersey,  awaiting  shipment 
to  other  States,  or  for  coal  shipped  directly  from  its  mines,  and  delivered  in  New 
Jersey  to  local  dealers,  on  orders  transmitted  through  the  New  York  office,  it  is 
not  liable  to  be  taxed  in  New  Jersey. 

Blount  V,  Monroe,  60  Ga.  61.  Timber  awaiting  shipment  to  England  at  a 
port  in  Georgia,  and  owned  by  a  subject  of  Great  Britain  temporarily  residing  at 
such  port  solely  to  supervise  the  shipment,  not  liable  to  tax  by  the  State.  It  is 
an  export,    s.  p.,  Clarke  v.  Clarke,  8  Wood^s  Circ.  Ct.  408. 

People  V.  Townsend,  56  Ca).  638.  An  act  requires  owner,  when  asseseed  for 
live  stock,  to  state  the  county  to  which  he  expects  to  remove  his  stock;  assessor 
sends  list  to  the  treasurer  of  that  county,  and  he  makes  demand  on  treasurer  of 
first  county  for  one-half  tax  assessed.  It  is  invalid ;  a  tax  without  reference  to 
iUtti  or  domicil,  and  violates  constitutional  provision  as  to  equality  and  uniform- 
ity.    (Pages  56, 67.) 

Doable  Taxation,— State  e.  Jones,  24  Minn.  251.  A  debt  secured  by  mort- 
gage, whose  value  depends  alone  on  the  mortgaged  premises,  is  taxable  as  per- 
sonal property  to  the  mortgagee,  though  the  land  is  taxed  at  its  full  value  to  the 
mortgagor,    s.  p.,  Drexler  v.  Tyrrell,  15  Nev.  114. 

State  «.  Jones,  40  N.  J.  L.  268;  State  v.  Manning,  lb.  461 ;  State  o.  Runyon, 
41  N.  J.  L.  98.  The  statute  of  1876,  taxing  the  mortgage  debt  to  the  owner  in 
the  town  where  the  mortgaged  premises  are  situate ;  and  only  allowing  deduc- 
tions when  claimed  by  the  owner  of  the  land,  is  valid.  It  is  uniform,  and  does 
not  impair  the  obligation  of  the  contract  The  place  of  assessment  of  a  chattel 
or  chose  in  action*  may  be  changed  at  will  of  legislature. 

Appeal  Tax  Court  e.  Gill,  50  Md.  877 ;  Same  v.  Rice,  lb.  302.  Statute  ex- 
empts '*  mortgages  upon  property  in  this  State,  and  the  mortgage  debts  respect- 
ively secured  therein.''  Strictly  construed,  does  not  include  bonds  secured  upon 
property  both  mthout  and  within  the  State.  Nor  does  it  include  shares  in  a 
building  association,  where  the  funds  loaned  are  secured  by  mortgage. 

Dyer  v.  Osborne,  11  R.  I.  821.  A  resident  in  Rhode  Island  owns  shares  in  a 
manufacturing  corporation  organized  and  located  with  its  property  in  Massa- 
chusetts. He  was  taxed  for  the  shares  in  Massachusetts,  and  paid  the  tax.  The 
same  year,  he  was  taxed  for  the  same  shares  in  Rhode  Island.  The  latter  tax  is 
valid ;  the  Massachusetts  tax  does  not  divest  the  jurisdiction  of  Rhode  Island;  it 
comes  within  the  fair  descriptien  of.  personal  property,  liable  to  tax.  (Pages 
68,  59.) 


SUPPLEMENT. 


CHAPTEK  V. 
lhotations  on  the  taxing  power  by  provisions  of  state  oonstttu- 

TIONS  AS  to  taxation  AND  FINANCE. 

Limitations  on  Taxing^  Power  in  State  Constitutions ;  Eqoalltj  and  Uni- 
formity.—North  Carolina  R.  R  Co.  «.  Alamance  Co.  Comrs.  82  N.  C.  259.  An 
act  t^azing  railways,  declared  void ;  taxes  recorered.  A  subsequent  act,  uniform 
at  the  time  of  its  passage,  is  not  affected  by  the  fact  that  it  imposes  taxes  for  the 
past  years,  which  were  void  under  former  act, — for  other  reasons. 

Ottawa  9.  Nelson,  19  Eans.  234 ;  Frances  «.  Atchison,  19  Eans.  808.  The 
provision  of  constitution  requiring  taxes  to  be  equal  and  uniform,  does  not  ap- 
ply to  local  assessment^,  to  license  tax ;  capitation  tax ;  road  tax ;  nor  to  a  tax  to 
pay  the  portion  of  the  debt  assigned  to  a  township  carved  out  of  the  territory  of 
an  older  township.  (Pages  61,  62.)  s.  p.,  Commissioners  of  Logan  v,  Lincoln 
Co.  81  111.  156. 

Chandler  «.  Reynolds,  19  Ejtna  249.  The  Act  1878,  in  the  cases  last  cited, 
only  applies  to  bonds  authorized  and  issned  before  the  creation  of  the  new  town- 
ship; not  to  those  issned  after  that  time.  s.  f.,  Sedgwick  Co. «.  Bunker,  10 
Kans.  498,  508;  Commissioners  of  Rice  Co.  o.  Citizens'  Nat.  Bk.  28  Minn.  280. 
General  discussion  of  Equality  and  Uniformity.     (Page  61 .) 

State  V.  Pilsbnry,  81  La.  Ann.  1.  The  proyision  as  to  equality  and  nniformity 
applies  as  well  to  municipalities  as  to  States.    (Page  62,  notes  8  and  4.) 

Cfontra.  Douglass  v,  Harrissville,  9  West  Virginia,  162.  The  proyision  does 
not  apply  to  county,  only  to  State  taxation.     (Page  62,  note  4.) 

Yiolations  of  Rule. — Cheshire  v.  Comrs.  of  Berkshire,  118  Mass.  886.  An  act, 
that  '^  all  reservoirs  of  water,  with  the  dams  connected  therewith,  and  nsed  to 
maintain  an  uniform  supply  of  water  for  mill  power,  shall  be  assessed  for  the  pur- 
poses of  taxation  in  the  town  or  towns  where  located,  at  a  valuation  not  exceed- 
ing a  fair  valuation  of  land  of  like  quality  in  the  immediate  vicinity, ^^  The  value 
spent  on  the  reeervoirs  is  not  included  in  valuation,  as  is  the  case  of  other  lands 
in  the  State.     (Page  68.) 

Curry  v.  Spencer,  14  Rep.  527  (N.  H.).  A  tax  on  collateral  inheritances,  vio- 
lates the  provision  of  the  Constitution,  that  all  taxes  shall  be  "  proportionable  and 
reasonable." 

London  v,  Wilmington,  78  N.  C.  109.  A  tax  of  two  per  cent  on  real  estate, 
excluding  from  valuation  and  taxation  the  stocks  of  goods  of  merchants,  is  not 
uniform.  It  does  not  help  the  matter  that  a  tax  is  imposed  on  the  monthly  sales 
of  merchants.    (Page  68.) 

Atlantic  &  Ry.  Co.  «.  Comrs.  of  Carteret,  75  N.  C.  474.  An  act  declaring 
that  railway  beds  shall  not  be  valued  below  $8,000  per  mile,  violates  the  pro- 
vision of  the  Constitution,  that  '^  all  property  shall  be  taxed  according  to  its  true 
value  in  money."    Art.  5,  §  8.    (Page  68.) 

Exemptions  not  Ylolate  the  Bale. — ^New  Orleans  v.  Fourchy,  80  La.  Ann., 
Part  11,  910.  An  exemption  of  $500  in  value  of  household  furniture,  and  $1,000 
income,  from  taxation,  is  valid.  (Page  65,  note  4.)  So  of  omissions.  State  «. 
Maxwell,  27  La.  Ann.  722. 
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Wotmore  v.  Moltomah  Co.  6  Oregon,  468.  Act  allowing  taxpayer  to  deduct 
his  indebtedness  from  the  valuation  of  his  propeity,  yalid.    (Page  65,  note  4.) 

Burlington,  &c.,  Ry.  v,  Lancaster  Go.  4  Neb.  298.  A  road  tax  in  counties,  ^ 
to  the  quarter  section,  liable  to  commutation  in  labor  at  option  of  person  taxed, 
not  Yoid  for  want  of  uniformity,  because  not  assessed  against  lots  in  cities  and 
towns,  or  occupied  as  right  of  way  by  railways.  No  provision  in  constitution  as 
to  uniformity.     (Page  65,  note  4.) 

State  «.  Winona,  &c.,  Ry.  Go.  21  Minn.  815;  State  v.  Southern  Minn.  Ry.  Co. 
21  Minn.  844.  The  Gonstitution  provides,  that  ^*  laws  shall  be  passed  taxing  all 
real  and  personal  property  at  its  true  value.'*  Lands  were  held  by  the  Transit 
Company  under  railway  grants  from  the  State,  until  sold  and  conveyed.  After 
adoption  of  Constitution,  by  act  of  legislature,  the  Transit  Co.  transferred  its  lands 
to  the  Winona  &  St  Paul  Ry.  Co. ;  the  exemption  from  tiyiation  passed  to  the  W. 
A  St.  P.  Ry.  Co. ;  it  was  not  such  a  sale  as  divested  the  exemption.     (Page  65.) 

New  Orleans  «.  Davidson,  80  La.  Ann.  Part  1, 554.  Perfect  equality  of  taxa- 
tion is  unattainable ;  an  exemption  applying  uniformly  to  all  taxpayers  is  consti- 
tutional.    (Page  65.) 

ExempttoBS  whleh  Ylolate  the  Bole.— East  Portland  «.  Multomah  Co.  t 
Oregon,  62.  An  act  exempting  the  city  of  East  Portland,  in  the  county  of  M., 
ttom  road  taxes  in  the  county,  and  imposing  a  tax  of  $4  on  each  inhabitant,  to 
repair  streets,  is  not  valid.  A  tax  must  be  uniform  throughout  the  district 
taxed ;  if  county,  through  the  whole  county.     (Pages  65  and  62,  note  8.) 

Louisiana  Cotton  Manf.  Co.  «.  New  Orleans,  81  La.  Ann.  440.  Act  1876  com- 
mutes taxes  on  property  not  actually  used  for  church,  school,  or  charitable 
purposes,  for  payment  of  a  small  sum  in  lieu  of  taxes,  violates  Constitution  as 
much  as  if  property  wholly  exempt.  The  Constitution  exempts  property  e^tuaUy 
used  for  such  purposes.    (Page  65,  note  6.) 

New  Orleans  v,  Louisiana  Sav.  Bk.  81  La.  Ann.  440.  Act  1870,  exempting 
shares  of  stockholders,  and  all  other  property  of  a  corporation,  from  taxation,  ex- 
cept its  real  estate,  is  unconstitutional.  The  corporation  may  be  required  to  pay 
the  tax  imposed  on  the  shares  of  its  stockholders ;  it  is  merely  the  hand  of  the 
State  to  secure  the  tax.     (Page  65.) 

Marsh  v.  Supervisors  of  Clark,  42  Wise.  502.  Violations  of  express  statutory 
provisions,  intended  to  secure  uniformity,  vitiate  the  whole  assessment.  (Pages 
65  and  281.) 

Eqaal  and  Uniform  as  to  PrivUeges.— These  provisions  of  the  Constitution 
refer  chiefly  to  a  tax  on  property,  not  to  a  license  tax  on  business.  3g  parte 
Robinson,  12  Nev.  268;  Gatlin  v.  Tarboro,  78  N.  C.  119.  A  tax  on  premiums, 
received  by  foreign  insurance  companies,  does  not  violate  the  rule  of  equality  and 
uniformity.  Ex  parte  Cohn,  18  Nev.  424.  A  law  requiring  all  persons  who  vol- 
untarily employ  an  auctioneer,  to  pay  a  license  fee,  as  a  tax  to  the  State» 
does  not  violate  the  rule.  Boy^  o.  Girardey,  28  La.  Ann.  717.  A  tax  on  parties 
convicted  in  criminal  cases,  is  valid.  State  v.  Howran,  8  Heisk.  (Tenn.)  824. 
The  Constitution  of  Nebraska  vests  legislature  with  power  to  raise  revenue  *'  by 
levying  a  tax  by  valuation,  so  that  every  person  and  corporation  shall  pay  a  tax 
in  proportion  to  the  value  of  his,  her,  or  its  property  and  franchises,'*  &c„  '^  and 
it  shall  have  power  to  tax  peddlers,  auctioneers,  &c.,''  and  other  classes  of  busi- 
ness, not  enumerating  litigants.     A  tax  on  all  suits  in  the  Supreme  Court  does 
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not  violate  this  Constitution.  State  «.  Atchison,  Sc,  Rj.  Co.  4  Heb.  587.  (Page 
67,  note  6.) 

Waring  D,  Savannah,  60  Ga.  98.  A  tax  on  ''gross  earnings  of  merchants 
and  others,  and  interest  on  bonds  and  notes^  is  a  tax  on  income,  and  not  on 
property,  in  the  sense  of  Art.  1,  {  27,  Const,  of  1868.  That  taxes  shall  be  ad 
valorem  only,  and  uniform  on  all  species  of  property  taxed.*^ 

Kent «.  Kintland,  62  Ind.  291.    An  act  allowing  a  city  to  assess  a  tax,  for  the 

completion  of  a  school  building,  on  persons  who  reside  and  have  their  property 

'out  of  the  limits  of  the  city,  but  who  have  sent  their  children  to  a  school  taught 

in  the  city  limits,  does  not  violate  the  rule  as  to  uniform  taxation.    (Page  67, 

note  6.) 

Eittaalng  Coal  Co.  d.  Corinth,  79  Penn.  St.  100.  A  tax  on  coal  companies 
measured  by  the  amount  of  coal  mined,  is  valid.  It  is  a  classification  of  priv- 
ileges, with  the  same  tax  on  each  class,  s.  p..  New  Orleans  v,  Kaufman,  29  La. 
Ann.  288.  Junk  dealer  not  classed  as  a  merchant.  (Page  68,  note  4.)  8.  p., 
Kew  Orleans  Bk.  «.  Peoples'  Bk.  82  La.  Ann.  82. 

Cottniitatlon  of  Baffwty  Tax*— ChsMwioga  «,  Hashville  Ry.  Co.  7  Lea 
(Tenn.),  276.  Act  1875,  proviAng  for  an  ag^^regate  valuation  of  all  the  prop- 
erty of  railway  companies  t6  be  divided  b^  the  number  of  miletf  in  the  entire 
road,  and  the  value  thus  obtained,  multiped  by  the  number  of  miles  in  any 
county  or  city,  for  the  value  in  that  county  or  city,  to  be  taxed,  with  a  proviso 
for  the  deduction  of  the  cash  value  of  individual  shares,  is  unconstitutional.  It 
IS  not  equal,  uniform,  or  ad  valorem.  Louisville  A  K.  Ry.  Co.  «.  State,  8  Heisk. 
(Tenn.),  668,  overruled.    (Page  66,  notes  8  and  4 ;  and  see  wntra^  page  192,  note  1.) 

LimltattOM  mi  Taxing  Power  ef  Couties,  CItlea,  Ae.— Livingston .«.  Dar- 
lington, 101  U.  S.  407.  An  act  allowing  municipal  corporations  to  donate  money 
to  secure  the  location  of  the  State  reform  school  in  their  limits,  does  not  violate 
Art.  9,  §  5,  Const.  1848.     (Page  75.) 

Board  of  Directors,  &c.  v.  Houston,  71  III.  818.  The  legislature  canuot  con- 
fer on  private  persona  or  corporations  the  power  to  tax.  While  they  may  estab- 
lish distriq^  by  the  union  of  two  or  more  municipal  corporations,  and  vests  in 
the  corporate  authorities  of  the  districts  the  taxing  power,  it  is  only  where  the 
people  subject  to  the  burden  have  consented  to  th*  ^Hrmation  of .  such  districts. 
Construction  of  same  provision  of  IllinoiB  Constitution.  Affi^g  51  111.  105,  87, 
130.     (Page  75.) 

Dunham  V.  People,  96  m.  831.  Commissioners  of  a  district  created  out  of 
South  Chicago,  Hyde  Park,  and  Lake,  and  vested  with  power  of  taxation  by 
special  assessments ;  when  the  set  is  adopted  by  a  vote  of  the  people,  became 
''  corporate  authorities,'^  in  the  sense  of  Art.  9,  §  9,  Const,  of  1870,  and  such  act 
is  valid,     s.  p.,  People  v.  Brislin,  80  III.  428. 

Waterhouse  v.  Board,  &c.,  of  Cleaveland  Schools,  8  Heisk.  (Tenn.),  857;  Lips- 
comb V.  Dean,  1  Lea  (Tenn.),  546.  Act  1873  confers  upon  school  districts  power 
to  levy  taxes,  and  declares  that  when  the  chancellor  records  the  reports  of  super- 
intendents of  property  lists  "  the  inhabitants  of  school  districts  shall  be  incor- 
porated towns,"  is  invalid.  It  is  not  within  purview  of  Art.  2,  §  29,  Const.  1870, 
^  that  the  general  assembly  shall  have  power  to  authorize  the  seteral  counties  and 
incorporated  Unons  to  impose  taxe$.^^    Nor  is  it  aided  by  Art.  1 1,  §  8,  ''  that  general 
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assembly,  shall  provide  by  general  laws  for  the  organization  of  all  coiporations 
hereafter  created."    (Page  75.) 

Special  Constltotlonal  Limitations.— Dubuque  v.  Chicago,  &c.,  By.  Co.  47 
Iowa,  196.  (1.)  An  act  requiring  officers  of  railway  companies  to  make  state- 
ments of  their  property,  including  right  of  way,  road-bed,  rolling  stock,  station- 
grounds,  gross  earnings,  &c,,  to  a  census  board,  who  are  empowered  to  assess  all 
the  property  of  all  railways  in  the  State,  is  valid.  It  does  not  violate  Art.  8,  §  2, 
of  Const.,  requiring  property  of  corporations  and  individuals  to  be  subject  to  the 
same  taxation.  Affi'g  28  Iowa,  570.  (Pages  75  and  185.)  (2.)  Section  9  of  the 
Act  exempting  railways,  which  have  paid  taxes  on  gross  earnings,  from  liability 
for  taxes  upon  road-bed,  is  unconstitutional. 

Limit  on  Bate  of  Taxation.— St.  Joseph  Bd.  of  Public  Schools  «.  Patten,  62 
Mo.  444.  The  limit  to  rate  of  tax  by  municipalities  takes  effect  immediately  up- 
on the  adoption  of  the  Constitution.    (Art.  10,  §  11,  Const.  1875.) 

Chiniquy  v.  People,  78  HI.  570 ;  French  v,  Comrs.  of  North  Han<}ver,  74 1^. 
C.  692 ;  Clifton  v.  Wynne,  80  N.  C.  145.  The  limitation  on  the  power  of  manio- 
.ipalities  to  levy  a  tax  to  a  specified  rate,  does  not  affect  debts  incurred  previous 
to  adoption  of  Constitution.  It  is  immaterial  that  the  bonds  for  the  debt  were 
issued  after  adoption,  if  debt  contracted  before.  Pope  «.  Sloan,  92  111.  177.  The 
exception  in  Art.  9,  §  8,  Const,  of  1870,  in  favor  of  debts  existing  at  t&e  adop- 
tion of  the  Constitution,  continues  as  long  as  any  of  that  indebtedness  remains 
unpaid. 

Pike  County  v.  Bowland,  94  Penn.  St.  288.  Art.  9,  §  8,  of  Constitution  of 
1878,  is  an  inhibition  of  a  new  debt,  or  increase  of  existing  indebtedness,  exceed- 
ing two  per  cent,  of  the  assessed  value  of  the  taxable  property  in  the  municipality. 

Limitation  on  Power  of  Legislature  Prospective.— Lehigh  Iron  Co.  e.  Lower 
Macunge  Township,  81  Penn.  St.  482.  The  provision  of  §  1,  Art.  9,  Const.  1873, 
that  "  all  taxes  shall  be  levied  and  collected  under  general  laws,*'  is  mandatory  to 
the  legislature  to  enact  laws  of  that  character  only,  and  to  repeal  inconsistent 
laws,  but  it  is  not  immediately  operative.  It  does  not  of  itself  repeal  the  Act  of 
1871,  allowing  townships  to  collect  a  tax  from  the  owners  of  ore-beds  '*  for  every 
ton  of  ore  mined  and  carried  away."    (Page  85.)  ^ 

Ol^ect  of  Law  to  be  Stated  in  its  Title. — Atchison,  &c.,  By.  Co.  v.  Wood- 
cock, 18  Eans.  20.  A  curative  act,  which  does  not  state  distinctly  the  object  of 
the  law,  is  void ;  and  if  there  was  no  power  to  tax  under  the  first  act,  the  defect 
cannot  be  cured  at  all.  s.  f.,  Lawrence  Bk.  v.  Barber,  24  Kans.  534.  Where 
tax  assessed  on  a  railway  by  county  and  township,  directed  to  be  applied  to  bonds 
and  interest  thereon,  given  in  aid  of  railway  by  township,  and  balance  to  school 
fund  of  township.     See  In  re  Blodgett,  89  N.  T.  892. 

Singer  Manf.  Co.  v.  Graham,  6  Oregon,  17.  An  Act  "  To  regulate  and  tax  for- 
eign insurance,  banking,  express,  and  exchange  corporations,  or  associations  do- 
ing business  in  the  State/'  does  not  include  a  corporation  not  named  in  the  title, 
under  §  20,  Art.  4,  Const,  of  1857. 

Van  Biper  v.  North  Plainfield,  48  N.  J.  L.  849.  *'  An  Act  in  relation  to  assess- 
ments in  townships  "  sufficiently  expresses  the  object.    (Page  85.) 

Assessment  of  the  Tax. — Willis  v.  Austin,  58  Cal.  152 ;  Harper  v.  Bowe,  53  Cal. 
283.    An  Act  authorizing  the  State  board  of  equalization,  whose  members  are  not 
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elected  by  dlBtricts,  to  determine  the  rate  of  taxation,  and  to  allow  for  delin- 
qaences  in  collection,  is  in  violation  of  Art  11,  §  18,  of  Const,  of  '1849,  requiring 
the  assessors  to  be  elected  in  each  district  in  which  they  assess  property.  (Page 
84.)  Eurigh  V.  People,  79  111.  214.  Under  Art.  9,  §  1,  Const.  1870,  Testing  in 
legislature  the  power  to  levy  taxes,  they  are  fully  empowered  to  enact  that  a 
failure  to  make  a  return  by  the  assessors  in  the  time  prescribed  by  the  rerenue 
act  shall  not  vitiate  the  assessment  of  the  tax.     (Page  85.) 

Exemption  from  Taxation. — ^Northwestern  University  «.  People,  80  HI.  383. 
The  Constitution  of  1848  allows  the  legislature  to  exempt  from  taxation  ^'  such 
property  as 'they  may  deem  necessary  for  school,  religious,  and  charitable  pur- 
poses.*' The  charter  of  the  plaintiff,  in  1855,  declared  '^  all  property,  of  whatso- 
ever kind  or  description,  belonging  to  or  owned  by  said  corporation,  shall  be  ever 
free  from  taxation  for  any  and  all  purposes. ''  The  Constitution  of  1870  allowed 
legislature  to  exempt  property  of  such  corporations  when  used  exdunvely  for  such 
purposes.  Act  1872  required  all  property  not  used  exclusively  for  such  purposes 
to  be  taxed.  Property  leased  out  for  profit,  although  profits  devoted  to  pur- 
poses of  institution,  is  liable  to  taxation  under  Constitution  1848.  Reversed  in 
University  v.  People,  99  U.  S.  809.  The  court  holding  that,  under  Constitution 
1848,  the  legislature  had  power  to  exempt  property  not  exdunvely  used  for  pur- 
poses of  the  institution.  The  charter  of  1855,  a  contract  not  affected  by  Constitu- 
tion 1870  and  subsequent  act.  And  the  decision  of  the  State  court,  upon  the 
subject,  not  binding  on  Supreme  Court  of  U.  S.,  where  question  arises  imder  the 
obligation  clause  of  Constitution  of  U.  S.    (Page  85.) 

State  V.  Indianapolis,  69  Ind.  875.  An  Act  exempting  the  property  of  a  widow 
or  unmarried  female  to  extent  of  $500,  is  unconstitutional  and  void.  The  pro- 
vision in  §  1,  Art.  10,  of  Const.  1857,  looks  to  the  character  of  and  purpose  for  which 
the  property  is  used,  not  to  the  condition  of  the  owner.    (Page  85.) 

Property  of  Corporations  same  Tax  as  Indlvidnals. — Const.  Ala.  1868,  Art.  13, 
{4;  Miss.  Art  12,  {  18;  Mississippi,  Mills  v.  Cook,  56  Miss.  40;  Dubuque  v.  HI. 
Central  Ry.  89  Iowa,  56.  These  provisions  do  not  inhibit  the  legislature  from 
exempting  so  much  of  their  property  as  they  deem  proper,  in  common  with  that 
of  individuals.  Nor  do  they  require  that  they  shall  be  taxed  in  precisely  the 
same  manner  as  individuals.    (Page  79,  note  1.) 

Dubuque  v.  Chicago  Ry.  Co.,  47  Iowa,  196.  The  Act  1872,  directing  the 
census  board  to  assess  all  the  property  of  each  railroad  corporation  in  the  State, 
requiring  officers  of  railroad  companies  to  make  statements  of  the  property,  in- 
cluding right  of  way,  road-bed,  bridges,  rolling  stock,  station  grounds,  gross 
earnings,  &c.,  does  not  violate  Art.  8,  $  2  of  the  Constitution,  declaring  that  the 
property  of  corporations  shall  be  subject  to  taxation  the  same  as  that  of  .individ- 
uals. Railroad  property  is  an  entirety,  and  any  system  leaving  the  assessment 
to  the  officers  of  each  district  would  result  in  great  inequality. 

Mayor  of  Mobile  o.  Stonewall  Ins.  Co.  53  Ala.  570.  Act  1875  provided  that 
municipal  corporations  should  tax  banks  and  insurance  corporations  same  as 
State,  in  full  of  tax  on  capital  and  shares,  not  to  exceed  60  cents  on  $100  value 
of  capital  stock  and  real  estate ;  and  a  license  tax  of  $100.  The  city  of  Mobile  im- 
posed a  tax  of  $1  50  on  $100  capital  stock,  the  same  rate  as  other  taxable  property 
of  the  city.    The  tax  of  the  city  is  valid,  act  is  void;  the  object  of  Art.  18  of 
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CoDst.,  was  to  make  corporatioDs  liable  to  the  same  tax  as  individQals ;  not  to 
confine  cities  to  the  same  rate  as  the  State.     (Page  70.) 

Appropriation  of  ReTenae.— Harris  «.  Dabuclet,  80  La.  Ann.  Part.  602; 
State  f>.  State  Auditor,  82  La.  Ann.  82;  New  Orleans  9.  New  Orleans  Canals,  lb. 
157.  The  Const.  1874,  No.  8,  Art.  4,  requires  rerenues  of  each  year,  except  sur- 
plus reyenues,  to  be  devoted  to  expenses  of  that  year.  Act  of  1875,  setting 
apart  for  the  State-house  fund,  |  of  1  mill  on  every  dollar,  does  not  yiolate  this 
provision;  it  merely  diminishes  the  general  fund  by  the  amount  so  levied.  Nor 
does  Act  1880,  appropriating  a  specific  sum  to  reimburse  moneys  paid  into  the 
treasury  through  error,  violate  it. 

Reveiiae  BIIl.~Ourryer  e.  Merrill,  25  IGnn.  1.  An  Act  which  merely  makes 
an  appropriation  of  public  money,  is  not  a  bill  for  raising  revenue  in  the  sense  of 
§  10,  Art  4,  Const,  of  1857. 

Extraordinary  E:qieMUtare.— Walker  e.  State,  12  So.  Car.  200.  An  Act  to 
borrow  money  to  redeem  bills  receivable  of  the  State,  provided  that  an  annual 
tax  in  addition  to  all  other  taxes  shall  be  levied  sufficient  to  pay  the  interest  on 
the  loan  hereinbefore  authorized.  Such  a  debt  is  an  extraordinary  debt  in  sense 
of  Art.  9,  i  7,  Coda,  of  1868.  Extraordinary  is  used  in  contradistinction  to  the 
word  ordinary,  or  amittal  expenses. 

Sehooi  Lands  of  Ohio.— State  «.  Purcel,  81  Ohio  St.  852.  Art.  6,  §  1,  of  Const, 
provides  that  the  principal  arising  from  the  sale  of  such  lands  shall  be  forever 
undiminished.  Act  1865  taxes  such  lands  immediately  after  sale,  provides  that 
land  is  not  to  be  sold  for  taxes  until  the  whole  purchase  money  is  paid,  but  if 
land  is  sold  for  default  in  payment  of  the  purchase  money,  taxes  are  to  be  de- 
ducted before  paying  balance  oyer  to  the  owner.  Such  an  act  is  constitutional. 
(Page  85.) 

Yaiaation  of  Property.— People  «.  Lathan,  52  Cal.  598.  The  prorision  of 
Constitution,  *'  all  property  in  this  State  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  directed  by  law,''  does  not  require  the  yalue  to  be  ascer- 
tained after  the  rate  of  taxation  is  fixed. 

Local  a88es8ment8.--yirginia  e.  Hall,  96  Bl.  278 ;  Craw  v.  Tolono,  96  111. 
255.  Under  Art  9,  §  89,  Const.  1870,  giving  power  to  cities,  &c.,  to  make  local 
improvements,  "  by  special  taxation  of  contiguous  property  or  otherwise,"  it  is 
cot  competent  for  the  legislature  to  enact  that  the  cost  of  making  sidewalks  may 
be  recovered  of  non-resident  lot  owners  by  action  at  law.  It  is  not  a  personal 
tax,  it  is  a  tax  on  property  benefited,  for  which  the  property  alone  is  liable. 
(Pages  B?  and  474.) 

Power  of  Connty  to  Tax.^QambIe  c. Witty,  65  Miss.  26 ;  Board  of  Suprvrs!  e. 
Klein,  51  Id.  807.  The  Art.  12,  §  16,  Const,  of  1868.  declaring  that  "no  county 
shall  be  denied  the  right  to  raise  by  special  tax,  money  to  pay  for  the  building 
and  repairing,  of  court-houses,  jails,  bridges,  and  other  necessary  conveniences 
for  the  people  of  the  county,"  does  not  confer  upon  boards  of  supervisors  the 
power  to  raise  such  sums  as  they  deem  proper,  independent  of  legislatiye  control. 
The  legislature,  in  conferring  the  power  to  tax,  may  limit  the  rate  of  the  tax. 
(Page  85.) 
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Local  Law. — State  «.  Hammer,  42  N.  J.  L.485.  An  Act  regulating  the  assess- 
ment and  collection  of  taxes  in  only  two  cities  of  a  State,  and  which  could  not 
apply  to  others,  yiolates  §  7  of  Const.,  prohibiting  any  local  or  special  law  regu- 
lating the  aflfairs  of  towns  and  cities.  The  fact  that  each  of  them  had  a  board 
for  revision  and  assessment,  does  not  constitute  a  class  for  which  special  legisla- 
tion may  be  had ;  the  classification  must  not  be  arbitrary,  but  spring  out  of  the 
nature  of  the  subject.    (Page  85.) 

Peckham  «.  Newark,  48  N.  J.  L.  576.  An  Act  of  the  legislature  which  seeks 
to  depriye  the  citizen  of  the  right  to  the  judgment  of  the  courts  upon  the  con- 
stitutionality of  an  assessment,  is  invalid. 

Lleense  Tax. — Kelly  v,  Dwyer,  7  Lea  (Tenn.),  180.  The  legislature  imposed 
an  ad  valorem  tax  on  the  goods  of  merchants;  a  tax  on  merchants  regulated  by 
the  amount  of  capital  invested,  and  then  imposed  a  special  privilege  tax  on 
wholesale  liquor  merchants  of  $50.  Such  an  act  is  valid ;  the  merchants*  license 
is  not  a  contract,  and  the  State  may  change  the  rate  of  taxation. 

Special  Law8.~SUte  «.  Consol.  Min  Co.  t6  Kev.  482.  The  Act  of  1879,  *'to 
discontinue  litigation  touching  inequitable  claims  for  taxes  and  penalties,'*  is 
unconstitutional  as  a  special  law  for  the  collection  of  taxes. 

Keith  9.  Keith,  86  Kans.  26.  An  Act  extending  the  period  of  limitation  for 
recovery  of  land  sold  for  taxes,  made  applicable  to  lands  already  sold,  as  to 
which  the  former  period  has  not  fully  run  out,  is  constitutional. 

Henderson  r.  Jackson  Co.  12  Fed.  Rep.  676.  The  Constitution  of  Missouri 
does  not  allow  municipal  corporations  to  tax  for  local  purposes  outside  corporate 
limits.  This  does  not  prevent  legislature  creating  a  district  composed  of  territory 
outside  of  the  town,  with  power  to  vote  a  subscription  to  a  street  railroad. 
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LIMITATIOIYS   ON  TAXING  POWER,  IN   OONSTITUnON   OF  THB    TTNITKD 

STATES. 

Exports  not  Taxed. — People  v.  Commissioners  of  Taxes,  104  U.  S.  466.  A 
resident  of  New  York  city  was  assessed  with  160,000  in  money,  as  of  the  1st  of 
January,  1876.  He  claimed  that  this  was  his  capital  in  business,  that  it  was  con- 
tinuously invested  in  cotton,  for  export,  and  was  either  coming  from  other  States 
to  New  York,  or  being  exported  at  New  York,  and  that  a  tax  on  this  money  was 
a  tax  on  imports  and  a  regulation  of  commerce.  It  was  held,  that,  as  it  did  not 
distinctly  appear  that  it  was  not  in  money  on  1st  January,  1876,  it  was  liable  to 
tax,  whatever  may  have  been  done  with  it  after  tbat  time.  s.  c,  17  N.  Y.  Supm. 
Ot  R.  255,  It  was  held,  that  the  tax  was  not  a  tax  on  exports,  nor  was  it  a  reg- 
ulation of  commerce.  (Page  86,  note  1.)  As  to  exports,  see  60  Ga.  61;  and  3. 
Woods'  C.  C.  408,  anU^  p.  8. 

RegnlaUon  of  Commerce. — Cook  f>.  Commonwealth,  97  U.  S.  566.  A  tax  on 
the  sales  of  auctioneers,  is  a  tax  on  the  goods  sold.  And  as  applied  to  imported 
goods  sold  in  the  original  package,  is  a  regulation  of  commerce,  and  void.  (Page 
98.)  See  County  of  Mobile  v.  Kimball,  102  U.  S.  697,  when  act  a  regulation  of 
commerce. 
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Wiggins  Ferry  Co.  v.  East  St.  Louis.  102  HI.  660.  The  city,  under  the  power 
to  **  license,  tax  and  regulate  ferries  by  ordinance,'*  imposed  a  license  fee  upon 
the  keepers  of  ferries,  for  each  boat  ferrying  between  that  city  and  the  opposite 
bank  of  the  Mississippi  river.  Such  an  ordinance  is  a  police  regulation ;  it  does 
not  violate  the  constitutional  provision  of  uniformity;  it  is  not  a  regulation  of 
commerce,  or  a  tonnage  tax. 

The  Western  Union  Tel.  «.  State  ot  Texas,  28  Int.  B.  R  148.  A  tax  of  one 
cent  on  every  full-rate  message,  as  a  tax  on  the  occupation,  so  far  as  it  afEec^ 
messages  sent  out  of  the  State,  is  a  regulation  of  commerce,  and  void.  105  U. 
8.  460. 

The  Western  Union  Tel.  Co.  «.  Mayor,  28  Ohio  St  521.  A  tax  on  the  groes 
receipts  of  a  telegraph  company,  for  the  year  next  preceding  the  assessment,  is 
not  a  regulation  of  commerce  between  the  States,  although  the  messages  related 
chiefly  to  commerce,  or  originated  or  terminated  outside  of  the  State,  or  were 
earned  by  the  lines  of  companies  outside  of  the  State.  It  is  a  tax  on  the  fran- 
chise of  doing  business  in  the  State. 

State  «.  Western  Union  Tel.  Co.,  78  Me.  518.  The  Act  of  1880  imposes  a  tax 
on  the  business  of  the  company,  and  not  on  its  property.  It  is  constitutionaL 
(Page  »8.) 

Pullman  Southern  Car  Co.  v,  Qaines,  8  Tenn.  Chy.  587.  A  tax  imposed  on 
the  running  of  sleeping  can  on  railways  not  owning  them,  as  a  privilege,  is 
valid.  It  is  not  a  regulation  of  inter-State  commerce,  though  the  owner  of  the 
cars  is  a  foreign  corporation,  and  the  cars  are  designed  for  passengers  traveling 
through  the  State.    (Page  93.) 

Passengers.— Am.  Steamship  Co.  o.  The  Bd.  of  Health,  &c.,  26  Int.  R  R.  69. 
Cir.  Ct.  U.  S.  A  tax  of  50  cents  on  each  passenger  landed  at  Philadelphia,  to 
pay  expenses  of  quarantine,  is  a  regulation  of  commerce,  and  void. 

Peoplet).  CompagnieGenerale,  ISRep.  826;  10  Fed.  Rep.  857.  U.  8.  Cir. 
Ct.  A  tax  of  one  dollar  on  each  alien  passenger  arriving  by  vessel  in  New  York, 
for  the  first  time,  cannot  be  sustained  as  an  inspection  law ;  it  is  a  regulation  of 
commerce  and  void.     (Page  95,  note  1.) 

PUots.— Wilson  V.  McNamee  et  al.,  28  A.  L.  J.  168.  Supm.  Ct  U.  S.  The 
Act  of  New  York,  allowing  half  fees  to  pilots  who  tender  their  services,  though 
made  fifty  miles  at  sea,  is  valid.    (Page  99,  note  1.) 

Discrimination  between  Citizens  of  States.— Webber  «.  State,  102  U.  8.  844. 
An  Act  imposing  a  different  tax  on  agents  selling  articles  manufactured  in  other 
States  from  that  imposed  on  agents  selling  home  productions,  is  void.  It  dis- 
criminates, and  is  a  regulation  of  commerce.  Reversing  State  o.  Webber,  33 
Gratt  898. 

Marshalltown  v,  Blum,  12  N.  W.  Rep.  266.  A  city  ordinance  discriminating 
against  peddlers,  not  residents  of  the  county,  and  goods  not  manufactured 
therein,  void. 

Howe  Sewing  Machine  9.  Gage,  102  U.  S.  676.  A  tax  of  $10  on  all  peddlers 
of  sewing  machines,  and  selling  by  sample,  does  not  discriminate.  Construction 
of  statute  by  State  courts,  followed. 

Tieman  e.  Rinker,  102  U.  S.  128.  An  Act  imposing  a  license  tax  for  selling 
liquors,  contains  a  proviso  that  it  shall  not  apply  to  wine  and  heer  manufactured 
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in  the  State.  It  only  discriminates  as  to  the  sale  of  wine  and  leer,  A  person 
Belling  other  liquors  also,  is  not  entitled  to  an  injunction  against  the  lery  of  the 
tax.    s.  c,  Higgins  o.  Rinker,  47  Tex.  881  and  898. 

In  re  Rudolph,  6  Sawyer,  C.  C.  U.  S.  295.  Act  of  Nerada  imposes  a  tax  on 
«  every  traveling  merchant,  agent  or  drummer,  or  other  person  selling  or  offering 
to  sell  any  goods,  wares,  or .  merchandise  of  any  kind,  to  be  delivered  at  some 
future  time,  or  carrying  samples,  and  the  goods  to  be  delivered  in  future.*^  It  is 
not  a  regulation  of  commerce;  it  does  not  discriminate,  s.  p.,  Ex  parte  Robin, 
son,  12  Ney.  268;  Ex  parte  Thornton,  12  Fed.  Rep.  688,  and  notes. 

€k>uld  V.  Mayor,  &c.,  of  Atlanta,  65  Qa.  678.  A  power  in  the  city  charter  to 
tax  itinerant  traders,  is  not  properly  exercised ;  when  imposed  on  non-residents 
alone,  such  a  tax  is  void.  A  trader  who  opens  a  house  in  a  city  for  the  purpose 
of  selling  out  a  stock  of  goods  in  one  place  by  auction  or  otherwise,  and  who 
does  not  carry  the  goods,  or  samples,  from  point  to  point  in  the  city,  for  the  pur- 
poses of  sale,  exhibition,  or  solicitation  of  orders,  but  waits  for  customers  to 
come  to  him,  is  not  an  itinerant  trader  in  the  meaning  of  the  Atlanta  charter,  or 
the  statutes  of  (Georgia. 

Bangle  «.  Holden,  62  Miss.  804.  The  statutes  allows  transient  vendors,  flat- 
boatmen,  and  dealers  in  live  stock,  to  be  assessed  at  any  period  of  the  year;  per- 
manent  merchants  are  assessed  at  a  fixed  period  annually,  and  for  different 
amounts.    The  act  is  valid.    (Page  106.) 

Due  Proeess  of  Law^  under  14Ui  Amendment. — ^McMillen  v.  Anderson,  95 
U;  S.  87.  An  Act  imposing  a  license  tax  on  certain  occupations,  and  authorizing 
the  tax  collector,  after  ten  days  notice,  if  the  tax  is  not  paid,  to  seize  and  sell  the 
real  and  personal  estate  of  the  party  assessed,  does  not  violate  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States;  it  is  not  a  taking  of  property 
without  due  process  of  law.    (Page  107.) 


CHAPTER  VII. 

LIMITATIONS  DCFOBED  BY  OONSTTTUTION   OF  THE   XTNTTED  STATES,  ON  THE 

TAXING  POWER    OF    THE    STATES. 

Impairing  the  Obligation  of  the  Contracts.— (1 .)  The  Central  R  R.  &  Bank- 
ing Co.  and  S.  W.  R.  R.  f .  State,  54  Ga.  401.  The  Central  Ry.  was  chartered  in 
1885,  with  a  limit  on  the  rate  of  taxation.  The  Code  of  1868,  in  §  1682,  reserves 
to  the  State  the  right  to  withdraw  the  franchise,  unless  such  right  is  expressly 
negatived  in  the  charter.  The  Central  Ry.  and  The  Macon  &  Western  Ry.,  in 
1872,  were  consolidated.  And  in  1874,  under  a  general  tax  law,  a  tax  was 
imposed  beyond  the  limit  in  the  charter  of  1888.  Held,  the  consolidation 
created  a  new  corporation,  and  the  fact  that  all  the  rights  and  privileges  of  the 
Central  Ry.  were  by  general  reference  in  the  Act  of  1872  vested  in  the  new  com- 
pany, does  not  operate  to  vest  them  as  of  the  date  of  the  Act  of  1885.  The  legal 
effect  is  the  same  as  if  they  had  been  specifically  enumerated  in  the  Act  of  1872, 
and  the  charter  is  subject  to  the  right  of  withdrawal  under  §  1682  of  the  Code. 

(2.)  By  Act  1856,  The  Southwestern,  and  Muscogee  Rys.  were  consolidated,  to 
become  operative  when  accepted  by  a  majority  of  the  stockholders ;  the  accept- 
ance took  place  in  1868,  and  it  is  subject  to  the  provisions  of  §  1682. 
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(8.)  The  Augusta  Ry.  Co.  standing  upon  its  charter,  prior  to  the  adoption  of 
the  Code,  the  State  could  not.  by  the  Act  of  1874,  withdraw  any  of  the  franchiaoB 
granted  the  company,  without  impairing  the  obligation  of  the  contract,  the  right 
not  having  been  reserrcd  at  the  time  of  the  contract.  And  §  1683,  not  being  a  pari 
of  the  public  law  at  the  time,  did  not  become  part  of  the  contract.  Rerexaed, 
93  U.  8.  665. 

Atlantic,  &c.,  G.  Ry.  Co.  «.  State,  55  Ga.  813.  Act  of  Feby.  38, 1874,  impos- 
ing a  tax  exceeding  ^  of  1  per  cent  upon  its  annual  net  income,  does  not  impair 
the  obligation  of  the  contract  in  the  charter,  for  reasons  stated  in  54  Ga.  40. 
But  see  dissenting  opinion  of  Bleckly,  J.,  who  concurred  upon  the  ground  that  in 
Georgia  legislative  bodies  have  no  power  to  part  with  or  limit  the  essential  pre- 
rogatives of  sovereignty. 

Gibbs  V.  Green,  54  Miss.  593.  Act  of  1866-67,  to  liquidate  levee  bonds,  au- 
thorized a  board  of  commissioners  to  levy  a  tax  of  from  three  to  five  cents  an 
acre  on  all  land  in  the  district ;  the  delinquent  lands  to  be  purchased  by  the 
commissioners,  sold,  and  the  proceeds  applied  to  payment  of  the  bonds.  If  the 
holders  would  surrender  their  bonds  at  a  fixed  valuation,  the  act  was  to  con- 
tinue in  force  until  the  debt  was  paid.  It  was  accepted  by  the  bondholders,  and 
became  a  contract  between  the  State  and  the  liquidating  board  on  the  one  hand, 
and  the  bondholders  on  the  other.  An  act  which  repeals  the  tax  levied,  impaire 
the  obligation  of  the  contract  So,  an  act  which  offers  the  alternative  of  surren- 
dering the  bonds  for  one-third  of  their  value,  or  not  participating  in  a  new  tax, 
is  void. 

Cliflon  V.  Wayne  Co.  80  N.  C.  145.  A  provision  in  Const,  of  1870,  Art  6, 
)§  1  and  0,  limiting  rate  of  county  tax  to  double  that  of  State  tax,  does  not  ap- 
ply to  debts  contracted  before  the  adoption  of  the  Constitution. 

Keith  9.  Clarke,  4  Lea  (Tenn.),  718.  The  charter  of  bank  provides  that  its 
notes  shall  be  received  in  payment  of  taxes.  The  repeal  of  this  provision  im- 
pairs the  obligation  of  the  contract,  and  the  notes  issued  by  it  during  the  late 
war  are  a  good  tender  in  payment  of  taxes,  unless  it  be  shown  that  such  notes 
were  issued  in  aid  of  the  rebellion. 

Tennessee  v,  Snead,  96  IT.  S.  69.  The  charter  of  the  bank  allowing  its  notes 
to  be  received  in  payment  of  taxes  was  granted  in  1888.  In  1855,  an  Act  allowed 
citizens  to  sue  the  State.  The  Constitution  of  1865  prohibited  the  receipt  of  the 
notes  of  the  bank  in  payment  of  taxes.  The  Act  of  1878  repeals  the  Act  of  1858, 
and  provides  that  no  court  shall  have  jurisdiction  of  a  suit  against  the  State,  and 
that  no  writ  of  injunction,  mandamus,  or  other  writ,  shall  issue  to  interfere  with 
the  collection  of  the  revenue,  or  to  reach  the  funds  in  the  treasury  of  the  State, 
.  and  directs  the  collectors  to  receive  nothing  but  money  in  payment  of  taxes. 
But  it  allows  the  citizen  to  pay  taxes  in  money  under  protest,  and  if  he  deems 
the  payment  wrongful,  to  sue  the  collector  in  thirty  days,  and  the  judgment,  if 
one  is  obtained,  is  to  be  first  paid  out  of  any  moneys  in  the  treasury.  Such  an 
act  does  not  impair  the  obligation  of  the  contract ;  it  only  changes  the  remedy. 

State  0.  Dexter  &  Newport  Ry.  Co.  69  Me.  44.  The  charter  of  a  railway  com- 
pany fixed  the  tax  to  be  paid  by  the  company,  and  added,  *^  that  no  other  tax  than 
that  provided  for  should  ever  be  levied  or  assessed  upon  it,  or  any  of  its  priv- 
ileges or  franchises,  and  that  no  other  or  further  duties,  liabilities,  or  obligations 
should  be  imposed  upon  it"  This  is  a  perpetual  and  irrepealable  contract,  s. 
p.,  Appeal  Tax  Court  v,  Baltimore  Cemetery  Co.  50  Md.  483 ;  People  v.  Soldiers' 
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Home,  ^5  111.  591;  Commonwealtb  v.  Pottsville  Water  Co.  94  Penn.  Sfc.  516;  Ol- 
iver «.  Memphis,  Sbc.,  Ry.  Co.  80  Ark.  128;  Citizens'  Bk.  v.  Bonny,  82  La.  Ann. 
289 ;  Antoni  v.  Wright,  22  Gratt.  888.  Act  declares  that  coupons  of  State  bonds 
shall  be  receiyable  in  payment  of  taxes ;  this  is  an  iirepealable  legislative  con- 
tract. 

Hartman  v.  Greenhow,  102  U.  S.  672.  An  Act  imposing  a  tax  on  State  bonds, 
to  be  deducted  from  the  coupons  when  piesented  in  payment  of  taxes,  is  not 
valid;  the  coupons  are  negotiable,  the  holder  takes  an  absolute  title.  The  opin- 
ion of  the  court  approves  the  reasoning  in  Antoni  v,  Wright,  showing  that  the 
Act  making  the  coupons  receivable  in  payment  of  taxes  was  an  irrepealable  oon- 
tract. 

Murray  v.  City  Council  of  Charlestown,  96  U.  S.  482.  (1.)  A  city  ordinance 
imposing  a  tax  on  bonds  of  the  city  previously  issued,  to  be  deducted  from  the 
interest  due,  impairs  the  obligation  of  the  Cintract.  A  city,  when  it  borrows 
money,  cannot,  under  the  guise  of  taxation,  relieve  itself  from  the  performance 
of  its  contract  with  its  creditors.  (2.)  Debts  follow  the  person  of  the  owner;  a 
non-resident  holding  city  bonds  cannot  be  said  to  own  property  within  the  city 
limits. 

New  Jersey  «.  Tard,  95  U.  8.  104.  The  constitutional  and  statutory  pro- 
visions, reserving  the  right  to  repeal  or  modify  charters  of  an  incorporation^  dif- 
fers in  this:  the  former  binds  all  succeeding  legislatures,  and  the  power  thus 
conferred  cannot  be  limited  or  bargained  away ;  it  is  beyond  the  control  of  the 
legislature.  The  latter  binds  succeeding  legislatures  only  so  far  as  they  choose 
to  be  bound,  and,  in  construing  an  exemption,  it  is  a  question  merely  of  the  legis- 
lative intent.    (Page  108.) 

Obligation  not  Impaired. — St.  Louis,  Ac,  Ry.  Co.  v,  Lolttn,  90  Ark.  698. 
A  charter  exempted  capital  stock  until  the  railway  yielded  a  profit  of  ten  per 
cent,  on  cost  of  equipping  and  building  it.  Subsequently  lands  granted  to  aid 
in  its  construction  were  exempt  from  taxation.  The  lands  may  be  taxed;  they 
are  not  included  in  the  exemption  in  the  charter,  s.  p.,  Blixabethtown,  4c.,  Ry. 
Co.  V.  Trustees,  12  Bush  (Ky.),  288. 

Western  Ry.  Co.  v,  Shawano  Co.  Comrs.  44  Wis.  242.  In  1867,  the  State  ex- 
empted from  taxation,  until  March  81,  1878,  land  granted  by  congress  to  aid  in 
constructing  a  military  road,  so  long  as  the  title  remained  in  the  State,  the  con- 
tractor, or  his  assigns.  In  the  same  year,  by  another  act,  the  period  of  exemp- 
tion was  limited  to  March  8, 1869.  The  limitation  is  valid  as  to  all  lands  owned 
by  the  State  at  the  passage  of  the  act;  the  act  was  not  a  contract 

Mobile  «.  Stein,  54  Ala.  28;  Probasco  v.'Moundsville,  11  West  Ya.  501.  A 
statute  will  not  be  construed  as  a  contract,  vesting  an  irrepealable  exemption 
from  taxes,  unless  an  intent  to  bind  future  legislation,  and  a  consideration  plainly 
appear. 

Holly  Springs  Sav.  &  Ins.  Co.  «.  Supervisors  of  Marshall  Co.  52  Miss.  281.  Aot 
1867  imposed  a  specified  rate  of  taxation  upon  all  insurance  companies  then  in 
existence  or  thereafter  chartered.  The  plaintiff  was  incorporated,  and  by  formal 
resolution  accepted  the  provisions  of  the  act,  subsequently  the  rate  of  taxation 
was  increased.  The  first  act  was  not  a  contract ;  it  was  a  mere  declaration  of 
legislative  will,  riepealable  at  pleasure.  It  was  a  mere  gratuity,  s.  f..  New  Or- 
leans V,  St.  Anna's  Asylum,  81  La.  Ann.  292. 
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Appeal  Tax  Court  v.  Baltimore  Academy,  50  Md.  487;  Appeal  Tax  Court  «. 
Qrand  Lodge,  lb.  421 ;  Appeal  Tax  Court  e.  Uniyersity  of  Md.  Regents,  lb.  457. 
Where  a  charter  reserves  the  right  to  repeal,  exemption  may  be  repealed.  Or, 
-where  there  is  no  consideration,  it  is  a  mere  gratuity,  and  may  be  repealed. 

People  V.  Brooklyn  Asars.  84  N.  T.  610.  The  exemption  of  $1,000  of  property 
of  members  of  State  National  Guard,  conferred  at  the  time  of  enlistment,  is  not 
a  contract;  it  may  be  repealed  at  pleasure  of  legislatiure. 

Welch  0.  Cook,  97  U.  S.  541.  An  Act  of  the  legislatiye  assembly  of  the  Dis- 
trict of  Columbia,  exemptimg  for  ten  years  property  actually  employed  in  the 
district  in  manufacturing  purposes,  is  not  an  irrepealable  contract;  it  is  a  bounty. 
And,  under  Act  of  Congress,  June  80, 1874,  imposing  a  tax  on  all  real  and  per- 
sonal property,  such  property  is  liable  to  taxation.    (Pages  115-119.) 

Instrnmentalities  of  U.  S,  €k>Temmeiit  not  Taxed. — ^New  Orleans  v.  New  Or- 
leans Canal,  &c.,  Co.  29  La.  Ann.  857.  A  bank  claiming  its  capital  exempt  be- 
cause invested  in  U.  8.  bonds,  must  show  exact  amount  so  invested ;  the  mere 
holding  large  amounts  in  U.  8.  currency  during  the  year  of  its  assessment  is  not 
sufficient  to  exempt,  it  must  be  a  part  of  its  capital. 

Fagan  «.  Chicago,  84  111.  227.  Benefits  conferred  on  a  custom-house  by  a  street 
extension,  come  within  the  rule  that  a  8tate  cannot  tax  the  instrumentalities  of 
the  U.  8. 

Steyens  v.  N.  Y.  &  Oswego  Midland  Ry.  Co.  18  Blatchf.  104.  The  appoint- 
ment of  a  receiver  by  the  U.  8.  Court  does  not  exempt  the  property  under  his 
control  from  State  taxation,  nor  prevent  it  from  being  sold  under  tax  warrants. 
The  collector  is  not  in  contempt  for  levying  on  such  property,  and  the  U.  8. 
Court  should  not  enjoin  the  seizure  and  sale.    (Page  120.) 

Andrews  «.  Auditor,  28  Gratt.  115.  Buildings  erected  at  expense  of  U.  8. 
government,  for  temporary  use  of  operatives  engaged  on  public  works  of  the  gov- 
ernment, under  a  contract  with  the  owner  of  the  land  by  which  the  government 
might  remove  them  when  no  longer  needed,  are  not  taxable  by  the  State.  They 
are  the  property  of  the  U.  8.,  not  of  the  owner;  they  are  not  real,  but  personal 
estate. 

Philadelphia  Contribution  Ins.  Co.  v,  Corinth,  24  Albany  Law  J.  254.  A  tax 
on  the  franchise,  measured  by  the  net  earnings,  is  valid,  though  a  portion  of  the 
earnings  is  derived  from  interest  on  U.  8.  securities.  (Page  128.)  German  Bar. 
Bk.  «.  Burlington,  54  Iowa,  600.  Capital  of  a  savings  bank,  to  the  extent  in- 
vested in  XJ.  8.  bonds,  not  taxable.     (Page  120.) 

r  

National  Banks.— Kyle  v.  Mayor  of  Fayetteville,  75  N.  C.  446 ;  Harrison  v. 
Vines,  46  Texas,  15 ;  Simmons  v.  Aldrich,  41  Wise.  241 ;  Howell  v.  Village  of 
Cassapolis,  85  Mich.  471.  Shares  of  national  banks  are  subject  to  State  taxa- 
tion ;  residents  of  the  State  at  their  domicil ;  non*residents  at  the  place  where  the 
bank  is  located,  s.  p.,  Buie  v.  Comrs.  of  Fayetteville,  79  N.  C.  267 ;  State  «. 
Newark,  89  N.  J.  L.  880. 

St.  Louis  Nat.  Bk.  v.  Papin,  4  Dill.  C.  C.  29.  Only  shares  of  national  bank 
taxed,  the  restriction  not  evaded  by  the  value  of  the  property  of  the  bank 
to  be  added  to  the  value  of  the  shares.  Commercial  Bk.  v.  Mobile,  62  Ala. 
284.  A  tax  on  capital  of  a  national  bank  in  gross,  is  not  valid.  The  State 
may  tax  the  real  estate  of  such  bank,  and  tax  the  shares,  and  it  may  require  the 
bank  to  pay  the  tax  on  shares  of  shareholders  who  have  been  legally  assessed. 
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i.  P.,  Salt  Lake  City  Bank  v,  Goldiog,  2  Utah,  1 ;  Sumter  Co.  «.  Gainesville  Bk. 
62  Ala.  464 ;  and  First  Nat.  Bk.  of  Omaha  v.  Douglass  Co.  8  Dill.  330. 

Rosenblatt  V.  Johnson,  25  Albany  L.  J.  176.  The  personal  assets  of  an  in- 
iolyent  national  bank;  in  the  hands  of  a  receiver,  are  exempt  from  taxation  to  the 
same  extent  as  before  his  appointment. 

Waco  Bank  v.  Rogers,  51  Texas,  606.  Statute  requires  owners  of  property  to 
return  it  for  taxation.  A  bank  is  not  liable  to  pay  the  tax  on  its  shares  under 
such  a  statute ;  the  individuals  own  the  shares,  not  the  bank.  s.  p..  State  e. 
Newark,  40  N.  J.  L.  568;  Waite  «.  Dowley,  94  U.  S.  627.  A  State  statute,  re- 
quiring the  cashier  of  each  national  bank,  to  transmit  to  the  clerk  of  the  several 
towns  of  the  State,  in  which  shareholders  reside,  on  the  15th  April  each  year,  a 
list  of  the  shareholders  of  the  bank,  and  the  amount  paid  in  on  each  share,  is 
valid. 

First  National  Bk.  of  Youngstown  v.  Hughes,  24  Albany  L.  J.  74.  A  bank 
may  be  compelled  to  disclose  the  amount  of  deposits,  due  the  several  depositors, 
with  a  view  of  taxing  the  owners  of  the  deposits  under  State  process.  A  fed- 
eral court  cannot  stay  the  proceedings  of  the  State  court,  enforcing  such  a  law. 
(Page  124.) 

National  Bk.  of  Chattanooga  «.  May,  8  Heisk.  (Tenn.)  814.  Franchise  of 
bank  not  liable  to  tax  by  <dty  ordinance ;  only  shares  and  real  estate.    (Page  124.) 

Yalne  of  Shares.— People  v,  Comrs.  of  Taxes,  94  U.  S.  415;  People  e.  Comrs. 
of  Taxes,  67  N.  Y.  516.  The  stock  of  a  national  bank  should  be  assessed  at  its 
actual  value,  not  its  par  value. 

People  V.  Comrs.  of  Taxes,  69  N.  Y.  91.  Li  assessing  shares  of  national 
banks  under  Act  1866,  from  the  actual  value  of  each  share  is  to  be  deducted  a 
sum  in  proportion  to  the  assessed  value  of  the  real  estate  **to  the  whole  amount 
of  actual  capital."    (Page  125.) 

Bate  of  Tax  on  Shares.— Hepburn  v.  School  Directors,  23  Wall.  480.  Where 
mortgages,  judgments,  and  other  securities  for  money  loaned,  are  exempt  from 
taxation  except  for  State  purposes,  national  bank  shares  may  be  taxed  in  a 
borough  where  such  exemption.  It  does  not  violate  the  rule  that  they  shall  not 
be  assessed  higher  than  other  moneyed  capital.  The  exemption  is  only  partial 
as  to  some  capital,    s.  p.,  Gorgas*  Appeal,  79  Penn.  St.  149. 

Adams  v,  Nashville,  95  U.  S.  19.  The  exemption  of  city  bonds  from  taxation, 
does  not  affect  the  tax  on  national  bank  shares ;  it  is  not  a  discrimination,  within 
the  sense  of  the  act  of  Congress,  prohibiting  a  tax  at  a  higher  rate  than  other 
moneyed  capital. 

Williams  «.  Weaver,  75  N.  Y.  80.  A  statute  which  allows  a  deduction  of 
debts  from  the  value  of  personal  property,  including  moneyed  capital  but  not  in- 
cluding bank  shares,  is  valid ;  it  does  not  discriminate  against  national  banks. 

The  People  v.  Weaver,  100  U.  B.  589.    The  same  case  as  the  one  just  cited,  in 
error  to  Supreme  Court  of  U.  S.,  where  it  was  reversed.    Such  a  statute  does  dis- 
criminate as  to  shares  of  national  banks.    The  term  rate  in  the  act  of  Congress, 
has  reference  to  the  entire  process  of  assessment,   and  includes  valuation  of 
shares  as  well  as  ratio  of  percentage  charged  on  valuation. 

Pelton  V,  National  Bank,  101  U.  S.  143.  Where  assessors  systematically  and 
intentionally  assess  bank  shares  at  a  higher  rate  than  other  moneyed  capital,  the 
latter  being  assessed  below  its  value  and  the  former  at  full  value,  this  is  a  discrim- 
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ination.     And  on  payment  or  tender  of  the  amount  at  which  the  shares  ought  to 
be  assessed,  a  coart  of  equity  will  restrain  the  collection  of  the  remainder. 

National  Bank  v,  Cummings,  101  U.  8.  153.  a.  p.,  And  where  the  statute  re- 
quires or  permits  the  bank  whose  shares  are  taxed,  to  pay  the  tax  for  the  owner, 
the  bank,  as  a  tnistee,  is  the  proper  complainant  to  seek  relief  against  the  illegal 
exaction.  See  5  Virginia  Law  J.  p.  584«  article  by  Hon.  Jno.  W.  Daniel,  on  Tax- 
ation of  National  Banks. 

National  Bank  v.  Eiraball,  108  U.  S.  732.  The  allegations  in  a  bill,— that 
shares  of  the  bank  are  taxed  at  the  same  rate  as  other  property;  that  the  valua- 
tion of  these  shares  is  about  one-half  their  actual  value;  and  that  some  other 
property  is  valued  at  less  than  half  its  cash  value,— do  not  show  such  a  diBcrim- 
ination  against  national  banks  as  is  contemplated  by  the  statute.  Such  a  bill  is 
bad  on  demurrer. 

HilPs  Receiver  f>.  The  National  Albany  Exchange  Bank,  28  Int.  Bev.  Rec 
1 84-88 ;  Sup.  Gt.  U.  S. ;  s.  c.  Supervisors  of  Albany  v.  Stanley,  12  Fed.  Rep.  88,  and 
note.  While,  under  the  N.  T.  statute  of  1866.  shareholders  are  entitled  to  deduct 
their  debts  from  the  value  of  their  shares  as  personal  property,  and  an  assessment 
which  does  not  allow  such  deduction  will  be  enjoined,  shareholders  who  are  not 
indebted  are  not  entitled  to  this  relief.  Reversing,  Nat.  Ex.  Bank  «.  Hilla,  22 
Albany  L.  J.  451. 

First  Nat.  Bank  of  Utica  «.  Waters,  28  Albany  L.  J.  471.  The  discrimination 
against  shares  in  national  banks,  must  be  as  compared  "  with  moneyed  capital  in 
the  hands  of  individual  citizens.''  The  fact  that  one  rate  of  taxation  is  imposed 
upon  shareh(»ldei'8  in  corporations  other  than  banks,  and  another  and  a  higher 
rate  upon  those  in  banks,  does  constitute  the  discrimination. 

The  Evansville  Nat.  Bk.  t.  Britton,  Tr.  28  Int.  Rev.  Rec.  pp.  184-5.  (1.) 
Where  the  statute  allows  a  taxpayer  to  deduct  his  bona  Jide  indebtedness  from 
**  credits  or  money  at  interest,  and  all  demands  against  persons  or  bodies  cor- 
porate," but  does  not  allow  the  deduction  to  be  made  from  bank  shares,  this  is  a 
discrimination. 

(2.)  Where  the  statute  makes  it  the  duty  of  the  bank  officers  to  retain  out  of 
the  dividends,  the  tax  assessed  on  shareholders  on  their  shares,  and  makes  the 
officers  personally  liable  for  a  failure  so  to  do,  the  bank  sustains  a  trust  relation 
which  enables  it  to  sue  to  restrain  the  illegal  tax.  Affi'g  101  U.  S.  158.  a.  p., 
(1.)  First  Nat.  Bk.  c.  St.  Joseph,  46  Mich.  526.     (Pages  126-7  of  text) 

Charleston  v.  People's  Nat.  Bk.  5  So.  Car.  108.  A  vote  is  taken  to  in- 
crease shares  of  a  bank ;  they  are  subscribed  and  paid  for;  a  dividend  declared  on 
1st  January,  1877,  on  the  old  and  new  shares.  The  increase  is  not  approved  by 
the  Comptroller  of  the  Currency,  and  no  certificate  issued  until  5th  January,  1872. 
The  new  shares  are  not  assessable  as  of  1st  January,  1872.  The  consent  of  comp- 
troller is  necessary  to  an  increase  of  shares. 

Property  of  United  States. — Chicago  A  Rock  Island  Ry.  Co.  v.  Davenport,  51 
Iowa.  457.  The  bridge  across  the  Mississippi  river  at  Davenport,  is  owned  ex* 
clusively  by  the  United  States ;  the  fact  that  one-half  of  the  expense  of  its  con- 
struction was  paid  by  the  railway  company,  and  that  it  is  secured  in  its  use,  does 
not  render  it  taxable  in  whole  or  in  part  to  the  company. 

People  V,  tJ.  S.  98  111.  80.  A  lot  of  land  is  sold  under  the  internal  revenue 
laws,  and  struck  off  to  the  United  States;  it  is  leased  by  the  government; 
taxes  are  assessed  on  the  land.  The  assessment  is  void,  and  the  lessee  may 
object  to  its  being  sold  for  taxes. 
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Bherwin  v.  WiggHesworth,  129  Mass.  64.  The  title  to  land  taken  for  a  post 
o£Sce  in  Boston,  does  not  vest  until  the  assessment  and  payment  of  damages;  bat 
the  title  which  does  yest,  is  the  title  as  it  existed  upon  the  filing  of  the  petition. 
And  the  owner  is  not  chargeable  with  taxes  and  betterments  assessed  pending 
proceedings  upon  the  petition. 

Donovan  o.  Kloke,  6  Neb.  124.  Lands  purchased  from  United  States,  cer- 
tificate of  purchase  issued  in  1869;  this  was  cancelled.  In  1873  another  entry 
and  purchase  made;  no  new  certificate  issued,  but  old  one  changed.  Patent 
settled  the  date  of  the  old  certificate.     Lands  not  taxable  until  1878. 

Central  Pacific  By.  Co.  v.  Howard,  52  Oal.  227.  No  part  of  public  lands  of 
United  States  taxable  until  a  patent  has  issued  to  a  private  person,  or  until  such 
person  has  a  perfect  equitable  title,  leaving  only  a  dry  legal  title  in  the  United 
States.     Afllrming  16  Wall.  608. 

Ivinson  v.  Hand,  1  Wy.  Ter.  270.  By  express  terms  of  the  organic  act  of 
the  territory,  improvements  on  village  lots  may  be  taxed,  while  the  title  to  the 
lots  is  in  the  United  States. 

Forbes  v.  Gracey,  94  U.  S.  762.  Although  the  title  to  mineral  lands  may  be 
in  the  United  States,  the  ores  when  dug,  or  detached  from  the  lands,  under  a 
mining  claim,  are  subject  to  taxation  as  personal  property. 

Central  Pacific  Ry.  Co.  v.  Howard,  51  Cal.  229.  Lands  granted  by  Congress 
in  aid  of  a  railway  company,  conditioned  upon  the  completion  of  certain  portions 
of  the  road,  do  not  become  subject  to  taxation  until  the  conditions  are  complied 
with ;  the  company  is  not  entitled  to  a  patent  until  that  time,  and  the  title  re- 
mains in  the  United  States,  s.  p.,  Cedar  Rapids  Ry.  Co.  v.  Sac  County,  46  Iowa, 
248. 

Wis.  Cent.  Ry.  «.  Taylor  County,  52  Wise.  37.  Lands  granted  by  Congress 
to  the  State  in  trust  for  aid  of  railways,  are  not  subject  to  tax  until  earned  by 
the  railways.  The  State  having  exempted  such  lands  from  taxation  in  further- 
ance of  the  objects  of  the  railway,  may  extend  the  period  of  exemption  and  not 
violate  the  constitutional  provisions  requiring  equality  and  uniformity  in 
taxation. 

Cedar  Rapids  &  M.  Ry.  Co.  v.  Carroll  Co.  41  Iowa,  158.  Lands  granted  to  this 
company  by  Act  of  Congress,  June  2, 1869,  did  not  become  subject  to  taxa- 
tion until  they  were  selected  and  ascertained  to  be  in  the  grant.  The  earliest 
evidence  of  their  identification  is  the  certificate  of  the  commissioner  of  the  gen- 
eral land  office,  approved  by  the  secretary  of  the  interior. 

Grant  v.  Iowa  Ry.  Land  Co.  54  Iowa,  673 ;  Doe  t.  Iowa  Ry.  Land  Co.  54  Iowa, 
657.  Land  has  been  earned  by  the  railway  company  under  Act  of  Congress,  May 
16,  1856,  but  is  withheld  from  certification,  because  of  adverse  claims  thereto, 
'  without  fault  on  the  part  of  the  company ;  it  is  not  taxable  until  certified.  Until 
the  lands  are  identified,  the  grant  was  afioat  (0  Wall.  95,  99).  The  grant  is  not 
of  specific  land,  but  of  land  to  be  located,  not  pre-empted,  &c.  s.  p.,  Dickerson 
«.  Yetzer,  53  Iowa,  681.  So  where  a  railway  company  after  the  lands  had  been 
earned,  had  a  month  between  the  making  of  two  invalid  homestead  claims  to 
the  land  in  which  to  acquire  title  from  the  United  States,  but  did  not  neglect  to 
do  so  for  the  purpose  of  escaping  taxation,  the  land  is  not  taxable.  (Pages 
129-30.) 

Iowa  Ry.  Land  Co.  v.  Fitchpatrick,  52  Iowa,  244.  Where  lands  are  earned, 
and  there  are  no  conflicting  claims,  they  are  liable  to  taxation,  though  not  certi- 
fied by  the  land  office. 
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ni.  Central  Ry.  Co.  v.  Goodwin,  94  IlL  262.  Lands  granted  by  Congress  in 
aid  of  a  railway  not  liable  to  taxation  until  sold  and  conyeyed.  If  sold,  and 
purchaser  fails  to  pay,  and  the  company  re-enters  for  a  forfeiture,  resuming  poa- 

session,  the  exemption  continues. 

• 

Pablie  Property  of  State  or  Coniity. — Sioux  City  &  St  Paul  Ry.  Co.  «. 
Osceola  Co.  60  Iowa,  177.  Under  laws  of  Iowa,  1874,  ch.  84,  certain  lands  held 
by  the  State  in  trust  for  the  railroads,  are  to  be  certified  by  the  govemer;  until 
this  is  done  the  title  does  not  pass,  and  the  lands  are  not  subject  to  taxation. 

Sully  V.  Poorbaugh,  45  Iowa,  453.  Lands  granted  by  the  United  States  to 
counties,  are  not  liable  to  taxation  while  owned  by  the  counties^  nor  after  con- 
yeyance,  if  assessment  completed  before  conyeyance.  a.  p.,  Henderson  v.  State, 
58  Ind.  60.  So  as  to  Congressional  township  school  lands,  held  upon  certificate 
of  purchase,  entitling  party  to  conveyance  upon  pa3rment  of  balance  of  purchase- 
money. 

Contra,  Prescott  v,  Bebee,  17  Kans.  820.  School  lands  of  Kansas,  after  sale* 
are  subject  to  taxation,  although  neither  fully  paid  for  nor  patented,  under  a 
construction  of  the  Constitution,  which  only  exempts  *'  property  belonging  ex- 
clusively to  the  State.*'    s.  p.,  Oswalt «.  Hollowell,  15  Kans.  154. 

Moore  v.  Mooreledge,  42  Iowa,  26,  A  county  enters  into  a  contract  for  the 
sale  of  its  swamp  lands,  to  be  performed  when  its  title  is  perfected ;  if  it  subse- 
quently repudiates  the  contract,  it  cannot,  in  the  meantime,  tax  the  lands. 

City  of  Chicago  «.  People,  80  IlL  384.  Lands  in  which  the  school  fund  is  in- 
vested are  exempt  from  taxation,  under  the  Constitution,  as  the  property  of  the 
State.  These  lands  were  donated  by  Congress  for  school  purposes,  sold  on  time, 
and  purchased  by  the  State  on  the  foreclosure  of  the  mortgage  for  the  purchase- 
money. 

Scott  V.  Chickasaw  Co.  46  Iowa,  258.  A  patent  from  the  State  issued  pur- 
suant to  a  bounty  land  certificate.  It  described  another  tract  than  that  located; 
the  grantee  took  possession  of  the  land  embraced  in  the  patent ;  the  grantee  is 
not  liable  to  taxation  on  the  land  located ;  he  did  not  acquire  even  an  equitable 
interest  therein. 

Public  School  Trustees  v.  Taylor,  80  N.  J.  Eq.  618.  The  lien  of  a  mortgage 
given  to  the  trustees  for  the  support  of  the  public  schools,  or  to  the  chancellor  in 
his  oflScial  capacity,  is  superior  to  the  lien  for  municipal  taxes  assessed  on  the 
mortgaged  premises,  after  the  execution  of  the  mortgage,  although  the  charter 
declares  that  taxes  shall  be  paramount  to  every  other  lien.  The  Constitution 
prohibits  the  appropriation  of  this  school  fund  to  any  other  purpose.  To  dele- 
gate to  the  municipality  the  power  to  tax  State  property,  would  be  a  voluntary 
appropriation  by  the  State. 

Public  School  Trustees  v.  Trenton,  80  N.  J.  Eq.  667.  s.  p.,  As  case  just  cited, 
and  doctrine  extended  to  mortgages  made  to  the  chancellor  for  investments  of 
money  in  the  chancery  court,  required  to  be  invested  by  the  chancellor  and  in 
his  name.    Full  citation  of  authorities. 

Rochester  «.  Rush,  15  Hun  (N.  T.),  239.  The  term  corporations  in  the  tax 
laws  refers  to  private,  not  to  public  corporations.  A  reservoir  of  water  used  by 
one  town,  but  within  the  limits  of  another,  cannot  be  taxed  by  the  latter. 

Miller  v,  Wilson,  60  Ga.  505.  Act  1877,  authorizing  a  tax  *'  upon  the  taxable 
property  of  the  State,"  does  not  import  a  tax  on  the  bonds  of  the  State;  to  tax 
State  bonds  requires  express  words — ^if  it  can  be  done  at  all. 
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State  «.  Jersey  City,  42  K.  J.  Law,  349.  Lands  on  tide-water  below  high- 
water  mark,  and  entirely  separate  from  fast  lands,  the  title  being  in  the  State, 
cannot  be  assessed  for  taxes.  The  State  may  grant  the  title  to  another.  (Page 
180.)  .  , 

Indian  Lands. — Franklin  Co.  v,  Pennock,  18  Kans.  579.  The  lands  belong- 
ing to  the  mixed  and  half-bloods  of  the  Sac  and  Fox  Indians  residing  in  Kansas, 
but  who  have  tribal  relations  with  the  confederate  tribes  in  Indian  Territory,  are 
taxable  and  alienable,  where  the  government  l\as  issued  to  the  allottees,  patents 
in  fee  simple  therefor.  Prior  to  treaty  of  February  18,  1867,  the  lands  were 
neither  taxable  nor  alienable,    s.  p.,  Pennock  v.  Gomrs.  108  U.  S.  44. 

State  «.  Miami  Go.  Comrs.  68  Ind.  497.  Lands  reserved  to  or  for  any  individ- 
ual under  Indian  treaty  with  the  United  States,  are  taxable  from  the  date  of  the 
confirmation  of  the  treaty.     (Pages  180-81.) 


CHAPTER  VIIL 

EXEMPTIONS  FBOM  TAXATION. 

Exemptions,  not  Presumed  or  Implied.— -State  v.  St.  Peter  Ry.  Co:  21  Miami^ 
472.  Lands  granted  to  a  railway,  exempt  from  taxation  until  sold  and  con- 
veyed ;  a  contract  to  convey  equivalent  to  a  conveyance  for  the  purposes  of  taxa- 
tion. 8.  p.,  Cairo  &  Ry.  Co.  v.  Parks,  82  Ark.  181.  Lands  in  aid  of  railway  ex- 
empt until  conveyance. 

Atlantic,  &c.,  Gulf  Ry.  Co.  e.  Allen,  15  Fla.  687.  Act  January  6,  1855,  ex- 
empting certain  railways  from  taxation,  only  includes  such  roads  as  were  a  part 
of  the  State  system  thereby  created ;  the  railway  Irom  Live  Oak,  Fla.,  to  Law- 
ton,  Ga.,  is  not  embraced  in  the  act. 

Southern  Hotel  Co.  v.  County  Ct.  of  St  Louis  Co.  62  Mo.  184.  By  Act  of 
January  4,  1860,  hotel  exempt  for  ten  years  from  and  after  the  Ist  day  of  I>ecem- 
ber,  1859.  The  assessment  of  the  taxes  of  1860,  began  in  October,  1859,  and 
ended  March,  1860.  The  taxes  of  1860  had  been  assessed  before  the  passage  of 
the  act,  but  they  were  marked  on  the  tax  book  exempt,  by  Act  January  4,  1860. 
The  property  is  liable  to  be  again  assessed  in  1869  for  taxes  due  in  1870. 

Westmore  Lumber  Co.  o.  Ome,  48  Vt.  90.  A  lumber  company  with  two  and 
a  half  million  of  logs,  contracted  with  I.  to  erect  a  mill  on  its  land  free  of  rent, 
and  to  saw  alone  for  the  company  for  five  years.  I.  put  an  engine  on  the  land, 
and  before  1st  April  commenced  to  erect  the  mill.  In  1872  the  engine  and  mill 
were  thereafter  exempt  from  taxation  under  the  statutes  for  the  encouragement 
of  manufactures.    The  logs  are  not  included  in  such  exemption. 

Mclvero.  Robertson,  58  Ala.  456.  An  Act  *' exempts  all  shares  of  capital 
stock  of  corporations,  which  are  required  to  list  their  property  for  taxation,"  it 
does  not  include  a  national  bank  whose  capital  is  invested  in  U.  S.  bends.  The 
object  of  the  statute  was  to  avoid  double  taxation  of  property  and  shares. 

South  Bend  o.  Notre  Dame  University,  69  Ind.  844.  Certain  lands  were  ex- 
empt from  taxation  for  '^  general  city  or  town  purposes."  A  tax  levied  by  school 
trustees  of  the  town  for  school  purposes,  is  not  included  in  the  exemption. 

Hope  Mining  Co.  v.  Eennon,  8  Montana,  85.  The  exemption  of  unpatented 
mines  doeH  not  extend  to  their  products ;  silver  bullion  is  taxable.    The  enumera- 
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tion  of  certain  species  of  property  as  liable  to  exemption  imparts  no  exemption 
as  to  other  species  not  enumerated.  Taxation  is  the  rale;  exemption  the 
exception. 

Williams  v,  Reescall,  26  Int.  Rey.  R.  227.  Exemption  of  "  corporations  or- 
ganized for  purely  manufacturing  purposes,'^  does  not  include  gas  companies. 

Mayor  of  Savannah  v.  Solomon's  Lodge,  68  Ga.  93.  Exemption  of  ^^any 
house  belonging  to  sny  charitable  institution. '^  This  includes  a  masonic  lodge 
and  any  house  owned  by  it. 

State  V,  Powers,  74  Mo.  476.  A  hospital  may  claim  exemption  as  used  "  for 
purposes  purely  charitable,"  notwithstanding  that  some  of  its  patients  pay  for 
what  they  receiye,  the  profit  being  applied  exclusively  to  the  purposes  of  the 
institution. 

State  «.  Whitworth,  8  Lea  (Tenn.),  594.  Lands  given  to  an  educational 
institution  and  exempt  from  taxation  for  ninety-nine  'years,  not  exempt  in  the 
hands  of  private  purchasers,  but  a  contrary  decision  having  been  made  in  1886, 
and  acquiesced  in,  it  will  not  now  be  disturbed. 

Fort  Des  Moines  Lodge  «.  Polk  County,  56  Iowa,  84.  A  building  leased  by 
a  benevolent  society  for  business  purposes  is  taxable,  though  built  with  funds 
exempt  from  taxation,  and  though  the  net  income  is  devoted  to  charitable  pur- 
poses. 

Halls  V,  Helmer,  12  Neb.  87.  A  city  ordinance  specially  exempting  certain 
lots  from  taxation  for  a  term  of  years  is  void,  and  cannot  be  ratified  by  the  legis- 
lature under  the  Constitution. 

Contra.  Bangor  v.  Rising  Tirtue  Lodge,  78  Me.  428.  A  masonic  lodge  is 
not  exempt  as  a  benevolent  and  charitable  institution. 

Friedman  v.  Mathes,  8  Heisk.  (Tenn.)  488;  Jenkins  «.  Ewin,  lb.  456.  The 
Constitution  exempts  merchants  from  a  tax  on  capital  used  in  the  purchase  of 
goods,  sold  to  non-residents  and  sent  beyond  the  limits  of  the  State.  It  is 
ascertained  by  tsking  such  a  percentage  of  the  largest  stock  as  is  equal  to  the 
proportion  between  sales  beyond  the  limits  of  the  State  and  gross  annual  sales. 
This  does  affect  the  license  tax. 

Exemptlont  Yalid* — Ordway  v.  Smith,  68  Iowa,  589.  Land  of  an  insane 
person,  exempt  from  taxation  under  Iowa  Code;  if  sold  by  his  guardian  under  an 
order  of  court,  the  exemption  continues  until  sale  and  the  conveyance  is  ap- 
proved by  the  court. 

Smith  V.  Osborne,  58  Iowa,  589.  An  Act  exempting  **  tools  of  a  mechanic  not 
exceeding  $800,"  includes  printer's  type,  cases,  imposing  stone,  and  other  tools. 

Noble  County  e.  Sioux  City  and  St.  Paul  Ry.  Co.,  26  Minn.  294.  Lands 
granted  to  railway  exempt  from  taxation  until  sale  and  conveyance  made.  By 
act  of  legislature  a  portion  of  the  line  of  railway  and  the  land  grant  were  trans- 
ferred to  another  company  to  build.  This  not  such  a  transfer  of  the  lanrls  as 
subjects  them  to  taxation. 

Western  &  Atiantic  Ry.  Co.  v.  SUte,  54  Ga.  428.  Under  Act,  Oct  24,  1870, 
authorizing  the  lease  of  the  W.  &  A.  R.  R.,  it  became  a  body  corporate  by  yirtoe 
of  the  lease  when  accepted  by  the  governor  and  recorded.  The  exemptions  to 
which  the  railways  leased  were  entitled  under  their  charters,  extend  to  the  lessee, 
notwithstanding  provisions  of  §  1685  of  Code,  reserving  right  to  withdraw  or 
repeal  franchises  granted.    (Page  182.) 
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.  Mayer  v,  Peebles,  58  Miss.  628.  An  Act  exempting  from  taxation  lands  pur- 
chased by  the  leree  board  at  yalid  sales,  until  sold  or  disposed  of  by  the  board, 
does  not  apply  to  land  sold  for  taxes,  at  a  sale  void,  because  not  made  on  the 
day  fixed  by  law.  The  purchaser  has  no  li^n  for  his  purchase  money  at  such 
tale,  and  the  land  is  still  liable  to  taxation. 

In  re  Des  Moines  Water  Co.,  48  Iowa,  824.  A  ^ater  company  supplies  a 
city  with  water,  rates  are  regulated  by  the  city  council,  and  the  dty  has  the 
privilege  of  purchasing  the  property  at  a  fixed  price.  The  corporation  is  a 
private  one  and  its  property  subject  to  taxation.  It  does  not  come  within  §  797 
of  Iowa  Code,  exempting  from  taxation  '*  implements  used  for  extinguishing 
fins." 

SehoolSy  CollegMy  Ac— Griswold  College  «.  State,  46  Iowa,  275.  Statute 
exempts  '*  all  public  libraries,  grounds,  and  buildings  of  literary,  scientific,  agri- 
cultural and  religious  institutions  and  societies  devoted  solely  to  the  appropriate 
objects  of  such  institutions."  It  includes  the  residence  of  professors  upon  the 
grounds  of  literary  institutions,  and  the  dwellings  of  clergymen  owned  by  religi- 
ous societies  used  exclusiyely  for  such  purposes.  It  is  not  in  conflict  with  pro- 
Tision  of  the  Constitution,  ^*  that  no  law  shall  be  passed  respecting  the  establish- 
ment of  religion." 

Wade  V.  Manchester,  56  N.  H.  508.  Statute  exempts  **all  houses  of  public 
worship,  schoolhooses  and  seminaries  of  learning.''  Lands  and  building  used 
exclumely  for  purposes  of  an  academy  for  the  instruction  of  females  in  the  faith 
of  the  Roman  Catholic  church,  and  for  dormitories  and  convenient  outbuildings 
are  included  in  the  statute. 

Appeal  Tax  Ct.  v,  St.  Peter's  Academy,  50  Ind.  321;  Appeal  Tax  Ct.  v.  Balti- 
more Cemetery  Co.,  lb.  482.  A  lot  of  ground  conveyed  to  trustees  to  be  held 
forever  as  a  place  of  public  worship  and  as  a  burial  place,  is  exempt.  So  are 
improvements  for  a  cemetery.  The  term  *  ^  equipments "  in  the  exemption  act 
include  a  library  belonging  to  a  school  for  poor  children,  and  vessels  for  the 
administration  of  the  sacrament,  but  does  not  include  horse,  carriage,  or  cows. 

State  V.  Erallman,  88  N.  J.  Law,  574.  Statute  exempts  *'the  endowment  or 
fund  of  any  religious  society,  college,  academy,  seminary  of  training,  or  public 
library ; "  this  does  not  include  land  given  as  endowment  of  such  society,  s.  p., 
Mullen  V.  Erie  Co.  Comrs.  85  Penn.  St  288. 

Armand  «.  Dumas,  28  La.  Ann.  408.  The  Constitution  provides,  ^'The 
general  assembly  shall  have  power  to  exempt  from  taxation  property  actuaVt^ 
used  for  church,  school  or  charitable  purposes.  Under  a  statute  enacted  in  pur- 
suance of  this  provision,  a  building  used  as  a  school  house  is  not  exempt  unless 
the  owner  keeps  the  school.  If  the  owner  rents  the  building  and  receives  the 
rents,  it  is  taxable,  s.  p.,  New  Orleans  o.  St  Patrick's  Hall  Asso.,  28  La.  Ann, 
512;  New  Orleans  v.  La  Fayette  Ins.  Co.  28  La.  Ann.  756. 

Frederick  Co.  Comrs.  o.  Sisters  of  Charity  of  St.  Joseph,  48  Md.  34.  Prop- 
erty used  partly  as  hospital  and  for  religious  purposes,  and  partly  for  a  school 
from  which  a  revenue  is  derived.  The  latter  is  not  exempt,  and  if  the  property 
is  not  divisible,  the  net  income  from  the  school  may  be  capitalized  as  a  ba.sis  of 
assessment  of  the  property  liable  to  tax. 

Soto  Bank  v.  Memphis,  6  Baxter  (Tenn.),  415.  Charter  of  a  bank  allows  it 
to  hold  **a  lot  of  ground  for  the  use  of  the  institution  as  a  place  of  business, 
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exempt  from  taxation.     The  exemption  does  not  extend  to  portions  of  the  build- 
ing erected  thereon  not  necessary  for  the  use  of  the  bank's  business. 

People  V.  Western  Seaman^s  Friend  Soc,  87  111.  246.  An  Act  exempting  from 
taxation  **  all  property  of  institutions  of  purely  public  charity,"  refers  exclu^yely 
to  corporations  created  by  the  laws  of  Illinois. 

St.  Joseph's  Church  v.  Providence  Assessors,  12  R.  1. 19.  An  Act  exempting 
'*  public  free  schools"  applies  only  to  schools  maintained  and  regulated  under 
the  laws  of  the  State :  it  does  not  include  real  estate  held  by  a  religious  corpora- 
tion, and  used  by  ecclesiastical  officers  to  furnish  gratuitous  instruction  in 
parochial  schools. 

Appeal  Tax  Ct.  v,  St.  Peter's  Academy,  60  Md.  321 ;  Same  «.  Grand  Lodge, 
lb.  421 ;  Same  v,  Baltimore  Academy,  lb.  437 ;  Same  v,  Uniyersity  of  Md.  Regents, 
lb.  457 ;  The  Redemptorists  e.  Howard  Go.  Comre.,  lb.  449.  The  statute  exempt- 
ing beneyolent  and  charitable  institutions  from  taxation  applies  only  to  property 
directly  used  for  such  purposes ;  when  the  property  is  invested  or  managed  so 
that  an  income  is  derived  from  it»  the  income  is  taxable,  although  devoted  to 
charitable  purposes.    Income  capitalized  for  assessment. 

Cambridge  «.  Comrs.  of  Middlesex,  114  Mass.  337.  The  upper  story  of  a 
building  was  exempt,  the  lower  story  not ;  the  building  was  taxed  on  a  valua- 
tion made  by  adding  the  value  of  the  land  and  foundations  to  the  value  of  the 
lower  story.  The  county  comrs.  estimated  the  taxable  value  at  one-third  the 
value  of  the  building  and  one-half  the  value  of  the  land,  and  ordered  an  abate- 
ment of  the  excess.    Their  action  was  not  erroneous. 

Delaware  Institute  «.  Delaware  Co.  94  Penn.  St.  163.  A  corporation  whose 
object  is  to  promote  scientific  knowledge  among  the  community  at  large,  and 
maintain  a  library  and  museum,  but  which  restricts  its  benefits  to  members,  ex- 
cept by  permission,  is  not  a  "  purely  public  charity,*'  exempt  from  taxation  under 
the  Constitution. 

Theological  Seminary  e.  People,  101  HI.  578.  An  Act  in  pursuance  of  Art.  9, 
g  8,  Const.  1870,  exempting  '^property  used  exclusively  for  religious,  Ac.,  pur- 
poses ; "  land  owned  by  a  religious  corporation,  not  actually  built  upon,  or  in 
use,  is  not  exempt.  ' 

Cleveland  Library  Association  o.  Pelton,  86  Ohio  St.  253. 

(1.)  A  library  association,  where  objects  are  *'  the  diffusion  of  useful  knowl- 
edge and  the  acquirement  of  the  arts  and  sciences  by  the  establishment  of  a 
Ubniry  of  scientific  and  miscellaneous  books,'*  &c.,  open  to  all  persons  without 
distinction,  upon  equal  terms,  the  income  and  revenues  of  which  are  devoted 
exclusively  to  such  objects,  is  an  institution  of  **  purely  public  charity  '^  within 
the  meaning  of  Act  of  March  21,  1864,  and  exempt  from  taxation. 

(2.)  The  buildings  of  the  association  are  in  an  entire  block;  some  of  the 
rooms  are  used  for  its  purposes,  and  some  are  rented  out,  the  rents  are  applied  ex- 
clusively to  keeping  the  property  in  repair  and  for  the  purposes  of  the  association. 
Such  parts  as  are  rented  out,  or  used  with  a  view  to  profit,  are  liable  to  taxation. 
The  fact  that  the  rented  part  cannot  be  separated  from  the  other  parts  by  defi^ 
nite  lines,  is  no  obstacle  to  a  valuation  of  the  rented  parts. 

Olive  Cemetery  Co.  €.  Philadelphia,  93  Penn.  St.  129.  Company  exempted 
from  taxation  except  for  State  purposes — ^not  subject  to  assessment  for  a  sewer. 
(Page  184.) 
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Religrions  Associations.— Le  Frank  v.  City  of  New  Orleans,  27  La.  Ann.  188. 
Tbe  proyision  of  Const.,  title  YI,  art.  118,  that  legislature  shall  have  power  to 
exempt  from  taxation  property  actually  used  for  church,  school,  or  charitable 
purposes,  applies  as  well  to  municipal  as  to  State  taxes.  A  school-house  ex- 
empted is  not  liable  to  city  taxation. 

New  Orleans  v,  St.  Anna's  Asylum,  31  La.  Ann.  292.  The  fact  that  the 
revenues  or  income  of  the  property  is  devoted  to  charitable  purposes,  does  not 
exempt  it ;  it  must  be  used  directly  for  such  purposes. 

Burd  Orphan  Asylum  «.  Darby  School  District  90  Penn.  St.  21.  A.  by  her 
will  provided  for  the  establishment  of  an  orphan  asylum,  for  maintenance  and 
education  of  white  female  orphan  children,  between  four  and  eight  years  of  age. 
First,  for  children  baptized  in  Protestant  Episcopal  church  in  Philadelphia; 
second,  those  in  same  church  in  Pennsylvania;  third,  all  other  white  female  chil- 
dren, those  of  Protestant  Episcopal  clergymen  to  have  the  preference.  The 
form  of  worship  to  be  that  of  the  P.  E.  Church,  a  bishop  of  that  church,  and 
his  successors  to  be  a  perpetual  visitor.  This  is  a  ^*  purely  public  charity  "  in 
meaning  of  Constitution  and  laws. 

Donohugh*s  Appeal,  86  Penn.  St.  806.  A  library  company,  whose  library  is 
free  to  all  persons  using  it  within  the  building,  but  charging  a  small  hire  to  those 
who  take  out  books,  and  which  is  not  administered  for  the  purpose  of  private 
gain,  is  within  the  purview  of  the  constitutional  provision,  exempting  *  institu- 
tions of  a  purely  public  charity.^' 

People  V,  Graceland  Cemetery  Co.  86  III.  886.  The  charter  of  the  company 
exempts  **  all  property  actually  used  by  the  corporation  for  burial  purposes,  or 
for  general  uses  of  lot  holders,  or  subservient  to  burial  uses,  and  which  shall 
have  been  platted  and  recorded  as  cemetery  grounds."  This  does  not  include 
land  platted  and  recorded  as  cemetery  lands,  and  separated  by  a  public  highway 
from  that  actually  used  for  burial  purposes,  although  the  company  had  erected 
thereon  a  stable  and  some  houses,  occupied  and  used  by  men  in  the  employ  of  the 
company,  and  had  removed  mould  and  sand  therefrom  to  improve  the  ground 
actually  used  for  burial  purposes. 

State  V.  Wilson,  52  Md.  688.  Charter  of  cemetery  exempts  '*  the  land  of  the 
company  dedicated  to  the  purposes  of  a  cemetery  from  taxation  of  any  kind.'* 
This  does  not  include  a  fund  invested  in  stocks,  the  interest  of  which  is  devoted 
to  the  maintenance  of  the  cemetery. 

Red  «.  Johnson,  53  Texas,  284.  Const,  of  1876  exempts  *' buildings  used  ex- 
clusively and  owned  by  persons  or  associations  for  school  purposes,"  &c.  A 
building  used  and  occupied  for  a  board ingnschool,  but  in  which  the  owner  lives 
with  his  family,  is  not  exempt  in  the  meaning  of  this  proyision. 

New  Orleans  o.  Bank  of  La  Fayette,  27  La  Ann.  876 ;  Same  «.  People's  Bank, 
lb.  646;  Same  v.  Metropolitan  Loan  Bank,  lb.  648.  This  provision  of  Constitu* 
tion  implies  that  other  property  shall  not  be  exempt,  and  nullifies  any  exemption 
of  other  property,  such  as  a  banking  corporation,  unless  it  be  such  as  constitutes 
a  legislative  contract  protected  by  the  Constitution  of  the  U.  S. 

Humphries  v.  Little  Sisters  of  the  Poor,  20  Ohio  St.  201.  The  Ohio  Constitu- 
tion and  laws  exempting  buildings  and  land  actually  occupied  by  institutions  of 
public  charity,  embraces  permanent  organizations  as  distinguished  from  tempo- 
rary undertakings.  It  is  only  real  estate  that  is  exempt ;  leased  ground,  held  by 
the  corporation,  is  not  exempt,  though,  by  the  terms  of  the  lease,  the  lessee  is  to 
pay  the  taxes. 


26  THE  LAW  OF  TAXATION. 

New  Orleans  «.  Rass,  27  La  Ann.  418.  A  charitable  corporation  exempt  fW>m 
taxation,  leases  land  for  a  term,  the  buildings  erected  by  the  lessee  to  become  the 
property  of  the  corporation  at  the  end  of  the  term.  Daring  the  term  the  build- 
ing are  not  exempt  as  the  property  of  the  corporation. 

Old  South  Society  v,  Boston,  127  Mass.  878.  The  statute  exempting  houses 
of  religious  worship  has  a  proviso  that  portions  of  such  houses  appropriated  for 
purposes  other  than  religious  worship,  shall  be  taxed  at  the  yatue  thereof  to  the 
owners  of  the  houses.  A  religious  society  in  1878  leased  its  meeting-house  and 
the  land  to  the  United  States,  haying  purchased  another  lot  for  church  purposes; 
the  pulpit,  organ,  and  pews  were  remoyed,  and  it  has  not  since  been  in  a  condi- 
tion to  be  used  for  religious  purposes.  In  1874,  by  statute,  the  society  were 
authorized  to  sell  the  property ;  and  they  endeayored  to  sell  it  on  condition  that 
it  should  neyer  be  used  for  religious  purposes.    It  is  liable  to  taxation  in  1875. 

State  e.  Atwell,  41  N.  J.  Law,  117.  A  parsonage  erected  on  a  church  lot  it 
not  a  building  erected  for  religions  purposes,  so  as  to  be  exempt  from  taxation. 
The  act  exempting  parsonages  00  nomine  haying  been  repealed. 

Mulroy  v.  Churchman,  62  Iowa,  288.  Land  cony^ed  by  a  deed  to  a  bishop 
of  the  Roman  Catholic  church,  for  church  purposes,  but  purposes  not  named  in 
the  deed.  Only  one  acre  was  used  as  a  burying-ground,  the  residue  was  used  as 
farm  land.    One  acre  alone  is  exempt 

Redemptorist  Fathers  «.  Boston,  129  Mass.  178.  Statute  exempts  '^  real  estate 
of  religious  corporations,  occupied  by  them  or  their  officers  for  the  purpose  for 
which  they  are  incorporated.'*  Land  owned  by  such  a  corporation,  upon  which 
no  church  edifice  has  been,  or  is  intended  to  be  erected,  and  separated  by  a  pas- 
sage-way from  the  portion  of  the  estate  on  which  the  church  stands,  not  necessarj 
or  incidental  to  the  use  of  the  church  as  a  house  of  public  worship,  is  not 
exempt. 

Gerke  «.  Purcell,  25  Ohio  St.  220.  (1.)  Constitution  yests  in  legislature  power 
to  exempt  "  bouses  used  exclnsiyely  for  public  worship."  This  carries  implied 
authority  to  exempt  such  grounds  as  are  reasonably  necessary  for  their  use.  A 
parsonage  is  not  such  a  house  as  is  contepiplated,  and  would  not  carry  with  it 
the  land  on  which  it  is  built.  (2.)  Schools  carried  on  for  public  benefit,  ai)d  not 
with  a  yiew  to  profit,  though  established  by  priyate  donation,  are  institutions  of 
'*  purely  public  charity ''  in  the  meaning  of  the  Ohio  Constitution. 

Trustees  of  the  Chapel  of  the  Good  Shepherd  e.  Boston,  120  Mass.  212.  Lodg- 
ing houses  of  a  religious  and  charitable  corporation,  whose  rooms  are  let  to  tenants 
at  the  usual  rates,  and  the  proceeds  devoted  to  charitable  purposes,  are  not  exempt 
under  Mass.  Stat.  It  is  essential  that  the  real  estate  should  be  occupied  by  the 
corporation  or  its  officers.     (Pages  186-6.) 

Railroads. — ^Richmond,  &c.  Ry.  Co.  v,  Comrs.  /)f  Orange,  74  N.  C.  5§6 ;  Same 
V,  Brogden,  lb.  709.  Company  exempt  from  taxation,  '^  until  the  dividends  of 
profits  shall  exceed  six  per  cent,  per  annum  "  Fifteen  or  twenty  per  cent  paid 
in  1868-4  in  Confederate  money  is  not  such  a  dividend,  nor  is  the  six  per  cent,  rent 
receiyed  from  the  Danville  railway,  as  more  than  one-half  of  one  per  cent,  of  it  is 
used  in  creating  a  sinking  fund. 

Richmond,  &c.  Ry.  Co.  v.  Alamance,  76  N.  C.  212.  An  exemption  of  '*  all 
real  estate  held  by  the  company  for  right  of  way,  station  places  of  whatever  kind 
and  for  workshop  location,''  only  includes  property  owned  and  used  by  them  for 
railroad  purposes. 
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Atlantic,  Ac  By.  Co.  v,  Oomre.  of  Carteret,  76  N.  C.  474.  A  constitutional 
exemption  of  the  property  of  tbe  State  from  taxation  should  be  construed  to 
apply  to  its  property  held  for  governmental  purposes,  and  not  as  including  its 
interest  in  a  business  enterprise,  such  as  a  share  in  a  railroad. 

Erie  County  v.  Erie  and  Western  Transp.  Co.  87  Penn.  St.  484.  Under  the 
decisions  in  this  State,  the  property  of  canals  and  railways  necessary  for  the 
exercise  of  their  franchises,  such  as  depots,  toll-houses,  and  water  stations,  are 
exempt  from  taxation  for  local  purposes,  as  public  works.  The  rule  does  not 
include  water  lots  owned  by  a  transportation  company  shipping  merchandise  to 
Eastern  and  Southern  cities,  and  the  grain-elerators,  warehouses,  and  offices 
thereon. 

Illinois  Cent.  Ry.  Co.  «.  Irwin,  72  HI.  452.  An  Act  exempting  property  of  a 
railroad  does  not  include  a  steamboat  used  by  the  railroad,  not  as  a  necessary 
part  of  its  line,  but  for  the  purpose  of  facilitating  and  extending  its  business  as 
a  common  carrier  between  one  terminus  and  places  more  remote,  b.  v..  Mobile^ 
Ac,  Ry.  Co.  e.  Mosely,  52  Miss.  127.  Exemption  does  not  include  detached  lands 
granted  in  aid  of  the  railway  and  held  for  sale. 

Day  «.  Joiner,  6  Baxter  (Tenn.),  441.  Exemption  of  ^*  capital  stock,  and  the 
Foad  with  fixtures  and  appurtenances,'^  does  not  extend  to  a  hotel  erected  within 
the  space  the  company  is  entitled  to  hold  for  right  of  way,  although  built  under 
a  lease  from  the  company,  and  is  a  conrenience  to  passengers,  and  a  means  of  profit 
to  the  road.    Ticket  offices  of  the  company  in  such  building  are  exempt. 

State  e.  Mutchler,  41  N.  J.  Law,  96.  Act  exempts  **tbe  main  stem,  or  road* 
bed  and  track  "  from  municipal  taxation ;  this  includes  the  bridge  OTcr  the  Del- 
aware at  Phillipsburg,  erected  by  a  Pennsylvania  corporation  with  the  consent  of 
New  Jersey. 

State  9.  Wetherill,  41  N.  J.  Law.  147.  Act  1873,  §  126 ;  railway  to  pay  muni- 
cipal taxes  except  "  upon  aU  real  property  by  them  occupied,  used,  or  owned  for 
the  purposes  of  their  road,  or  otherwise,  excepting  their  main-stem  or  road-bed 
and  track  not  exceeding  100  feet  wide.'*  This  does  not  enlarge  or  restrict  ];>owers 
of  the  company  to  hold  lands  for  roadway.  The  road  width  in  the  charter  and 
structures  thereon  used  for  the  purposes  of  the  corporation  are  exempt ;  in  ab- 
sence of  evidence,  the  structures  are  presumed  to  be  so  used.  Same  statute  in 
preceding  case. 

State  V.  Leggett,  41  N.  J.  Law,  819.  The  exemption  of  property  used  by  a 
railway  extends  to  that  which  is  needful  and  in  actual  use,  though  not  indispen- 
sable, as  land  used  to  allow  vehicles  to  reach  a  rear  platform  at  a  station,  instead 
of  the  public  streets. 

State  V,  Jersey  City,  41 N.  J.  Law,  471.  The  exemption  in  a  charter  of  a  railway 
extends  to  lands,  under  Act  1868,  to  increase  terminal  railway  facilities.  Such 
lands  cannot  be  taxed  to  pay  '^  Jersey  City  water  scrip." 

People  V,  N.  Y.  City  Tax  Comrs.  10  Hun  (N.  Y.),  460.  Charter  of  an  elevated 
railway  company  provides  for  payment  of  ^ve  per  cent,  of  net  income  to  be  set 
apart  to  remove  obstructions,  &c.,  such  payment  to  be  *^the  legal  compensation 
in  full  for  the  use  and  occupation  of  the  streets,"  &c.  This  does  not  exempt  from 
taxation  the  real  and  personal  property  of  the  company. 

Hand  v.  Savannah  and  Charleston  Ry.  Co.  12  So.  Car.  814.  A  railway  com* 
pany  was  required  to  complete  its  road  between  designated  points  by  a  certain 
time,  and  it  was  to  be  free  from  taxation  until  completed.    Soon  after  the  period 
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fixed,  the  road  was  so  far  completed  that,  by  the  ase  under  lease  of  three  miles 
of  another  road,  and  a  ferry-boat  owned  by  the  road,  freight  and  passengers  were 
transported  between  the  points  named.  The  railway  is  liable  to  taxation  from 
the  period  fixed  for  its  completion. 

Ealthoff  «.  Hendrie,  19  N.  W.  Reporter,  191  (Mich.).  An  exemption  of  the 
personal  property  of  a  railway  fn>m  taxation  does  not  indlude  dogs  ;  the  tax  on 
dogs  is  not  in  this  sense  a  tax  on  property. 

State  9.  Faller,  40  N.  J.  Law,  328.  Exemption  for  "  the  purposes  of  the  road.** 
of  a  tract  of  land  at  the  terminus  of  the  road,  not  exceeding  ten  acres,  with  the 
buildings  and  improYements,  does  not  extend  to  a  tract  leased  at  the  period  of 
the  charter  to  a  private  person  for  his  private  business. 

Wells  «.  Vermont  Ry.  Co.  14  Blatchf.  426.  A  tax  on  the  property  of  railroads 
not  invalid,  by  reason  of  the  fact  that  the  lands  improved  by  having  a  railroad 
built  on  them  are  exempt  for  teo  years  from  the  date  of  the  improvement.  (Pages 
186-140.) 

Stote  0.  Baltimore  &  Ohio  Ry.  Co.  46  M d.  60.  (1.)  Act  of  1826,  ch.  1 23, 
S  18  of  Charter,  provides  that  ^*  the  roads,  with  all  their  works,  improvements, 
and  profits,  and  all  machinery  of  transportation,  shall  be  vested  in  said  com- 
pany,^' &c.,  and  exempts  from  taxation  "  the  shares  of  capital  stock  of  said  com- 
pany." 

The  Act  of  1872,  imposing  a  tax  on  gross  receipts  of  railroad  companies  does 
not  affect  the  charter.  The  gross  receipts  from  main  and  lateral  roads,  and  from 
necessary  buildings  and  works  are  exempt  under  the  charter,  without  reference 
to  the  source  from  which  the  fund  originated  to  build  them. 

(2.)  The  gross  receipts  from  grain  elevators,  wharves,  piers  and  docks  owned 
by  the  company  are  liable  to  the  lax  of  1872,  while  such  structures  may  be  neces- 
sary for  the  business  of  a  common  carrier  in  storing  grain  and  freight  shipped 
over  the  road  after  it  has  reached  its  destination,  as  a  common  carrier,  it  has  no 
right  to  use  these  structures  for  such  storage  after  the  consignee  had  a  reasonable 
time  to  remove  them.  The  Act  of  1876  did  not  authorize  the  company  to  carry 
on  the  business  of  a  warehouseman,  aod  if  subsequent  acts  did,  they  contained 
BO  exemption. 

(8.)  That  if  no  such  power  had  been  conferred,  these  structures,  owned  and 
used  by  the  company  to  carry  on  a  separate  business  from  that  of  a  common 
carrier,  are  liable  to  taxation  as  other  real  estate. 

(4  )  While  the  charter  does  not  authorize  the  company  to  baild  and  conduct 
hotels  for  the  general  public,  it  may  build  hotels  necessary  for  the  accommodation 
of  passengers  over  its  road.  The  Cumberland  and  Viaduct  Hotels  come  within 
the  second  description,  and  are  exempt.  The  Oakland  and  Deer  Park,  used  as 
summer  resorts,  come  within  the  first  description,  and  are  liable  to  be  taxed. 

(5.)  The  power  given  by  Act  1836,  to  subscribe  for  the  construction  of  lateral 
or  connecting  roads,  and  to  acquire  an  interest  therein,  is  a  distinct  privilege,  and 
the  gross  receipts  are  liable  to  tax. 

(6.)  So  with  gross  receipts  from  the  Metropolitan  Road,  built  not  under  the 
original  charter,  but  under  the  Act  of  1865,  no  separate  account  having  been 
kept,  it  will  be  estimated  in  ratio  of  length  of  that  road  to  the  whole  length  of 
the  main  road,  and  the  gross  receipts  from  steamboat  lines  run  under  power 
granted  by  Act  of  1868. 

(7.)  The  bonds  of  other  railways  held  outside  of  the  franchise  of  the  company 
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are  liable  to  taxation ;  and  gross  receipts  from  all  properties  and  investments 
owned  by  the  company,  granted  sobsequent  to  the  charter,  and  apon  which  no 
exemption  was  engrafted. 

St.  Louis,  Iron  Mountain  &  Ry.  Co.  98  U.  S.  559.  Charter  on  12th  January, 
1863,  exempts  capital  stock  and  diyidends  from  taxation  forever ;  and  exempts 
road  fixtures  until  a  certain  dividend  is  paid. 

On  9th  February,  1853,  Congress  donated  to  the  State  lands  in  aid  of  the 
railway,  and  on  16th  January,  1855,  the  State  transferred  the  lands  to  the  rail- 
way, providing  that  in  twenty  years  after  the  completion  of  the  road,  it  should 
pay  a  tax  on  the  rocuU,  fieture$,  lands^  tenementi^  and  hatues,  equal  to  other  prop- 
erty in  the  State,  and  such  property  should  be,  for  the  purposes  of  taxation, 
considered  separate  and  distinct  from  the  capital  stock. 

In  1856  this  Act  was  repealed,  and  another  mode  of  taxation  was  adopted, 
the  roads  were  not  completed  until  1874,  and  in  1875  the  lands  were  taxed. 

The  lands  are  liable — exemptions  nevei'  presumed — and  while  exemptions  of 
stock  generally  include  the  property,  it  is  because,  taking  the  whole  charter 
together,  such  appears  to  be  the  intention  of  the  legislature.  The  intention  here 
seems  to  be  to  consider  them  distinct.     (Page  142. ) 

Atlantic  and  G.  By.  Co.  «.  Allen,  15  Fla.  687.  The  charter  of  P.  &  G.  Rail- 
way Company  provides,  ^*  that  the  said  road  and  its  appurtenances,  and  all  prop- 
erty connected  therewith,  shall  not  be  taxed  higher  than  one  per  cent,  upon  its 
annual  net  income.'*  It,  in  pursuance  of  an  act  of  the  legislature,  sold  to  tl^ 
plaintiff  '*  all  its  rights,  franchises,  and  privileges ; "  the  exemption  passed  by  the 
sale.    Citing  16  Wall.  24,  and  18  Wall.  405. 

Railroad  Company  «.  County  of  Hamblen,  102  U.  S.  273.  Railrofid  sold  under 
a  decree  of  the  court  to  enforce  a  lien  due  the*  estate ;  terms  of  the  decree,  to 
sell,  ^^all  the  property  andfranehieeeofthe  company, '^^  The  purchaser  in  his  pro- 
posal, said,  **I  expect  a  full  and  perfect  title  to  the  road,  including  the  State's 
interest,  franchises,  and  privileges;"  the  bid  was  accepted.  The  immunity 
from  taxation  possessed  by  the  company  did  not  pass  to  the  purchaser. 

B.  p.,  Wilson  V.  Gaines,  103  U.  S.  417.  At  a  judicial  sale  of  a  railroad  to 
enforce  the  lien  of  the  State,  which  was  confined  *^to  the  property  owned  by  the 
company,  or  incident  or  necessary  for  its  business,"  immunity  of  taxation  will 
not  pass  to  the  purchaser.     Affi'g  Morgan  «.  Louisiana,  96  U.  S.  217. 

Railroad  Company  «.  Commissioners,  103  U.  S.  1.  A  railroad  company  was, 
for  the  purposes  of  constructing  and  repairing  its  road,  invested  with  the  powers 
and  privileges  contained  in  enumerated  sections  of  the  charter  of  another  com- 
pany which  was  exempt  from  taxation.  The  grant  did  not  include  immunity 
from  taxation,  s.  p.,  Railroad  o.  Gaines,  97  U.  S.  697.  Where  a  company  ^*'far 
the  purpose  of  making  and  using  said  road  "  was  invested  with  the  powers,  rights 
and  privileges  of  another  road  exempt  from  taxation ;  the  exemption  did  not  vest. 

Macon  &  Augusta  Ry.  Co.  «.  Goldsmith,  62  Ala.  463.  Charter  of  a  railway 
company  contains  an  exemption  from  taxation. .  The  charter  was  amended,  and 
provided  that  its  stock  should  be  at  all  times  subject  to  tax  in  discretion  of  legis- 
lature, the  acceptance  of  the  amended  charter  repeals  the  exemption.  And  a 
subsequent  act  changing  the  name  of  the  company  and  continuing  it,  with  all 
the  rights  and  privileges  it  had  under  the  first  name,  does  not  revive  the  exemp- 
tion. 

Nichols  V.  New  Haven,  &c.,  Co.,  42  Conn.  103.    In  1823  the  F.  Canal  Com- 
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panj^s  charter  exempted  "  stock  and  income  forerer  from  taxation.'*  It  became 
inaolvent,  and  in  1886  the  New  Haven,  &c.,  Company  was  invested  with  ^^all 
the  franchises,  rights,  powers,  privileges,  and  immunities  *'  of  the  F.  Canal  Com- 
pany. Id  1846  the  charter  of  the  New  Haven,  Ac,  Company  was  amended, 
requiring  its  capital  stock  to  be  assessed  as  other  personal  estate.  In  1864  a  tax 
of  one  per  cent,  was  imposed  on  the  amount  of  the  value  of  stock  and  funded 
indebtedness  of  railroads,  with  the  exception  of  ''the  stock  and  property  of  cor- 
porations which  by  their  charters  are  expressly  exempt  from  taxation.*' 

This  tax  is  on  property  and  not  on  the  franchise,  the  New  Haven  Company 
is  entitled  to  the  same  exemption  as  the  F.  Canal  Company.  But  the  income  of 
capital  beyond  $800,000.  the  capital  in  1828,  is  subject  to  taxation. 

Bait.  &  Ohio  Ry.  Co.  t.  District  of  Columbia,  8  Mac  Arthur,  122.  The  act  of 
incorporation  by  Maryland,  declared  shares  personal  estate  to  be  exempt  from 
taxation  by  the  States  assenting  to  the  law.  In  February,  1881,  the  charter  was 
amended,  allowing  the  construction  of  a  branch  road  to  the  Une  of  the  District 
of  Columbia,  with  a  proviso  that  it  should  not  preclude  the  legislature  from 
taxing  it  as  other  property  is  taxed.  By  Act  of  Congress,  March  2,  1831,  the 
company  was  authorized  to  extend  the  branch  road  to  the  city  of  Waahington, 
subject  to  the  same  rights  and  immunities  contained  in  the  charter.  The  Act  of 
Congress  had  reference  to  the  original  charter  as  amended,  the  property  of  the 
road  in  the  district  is  liable  to  taxation,  its  liability  for  unpaid  taxes  goes  badL 
for  twenty  years. 

Hoge  V.  Richmond  &  Danville  Ry.  Co.  90  U.  8.-  848.  The  Act  of  December, 
1841,  subjects  all  charters  to  amendment,  alteration,  and  repeal.  B  railway  was 
chartertd  in  1845,  with  an  exemption  from  the  provisions  of  the  Act  of  1841,  for 
86  years.  A  railway  was  chartered  in  1856  with  all  privileges  of  railway  B^  but 
no  express  exemption  from  taxation.  The  charter  was  amended  in  1868,  and  at 
that  time  the  Constitution  required  railways  to  be  taxed.  Held  (1),  The  exemp- 
tion of  86  years  was  subject  to  the  provisions  of  the  Act  1841,  allowing  repeoL 
(2)  If  exemption  from  future  legislative  control  had  been  obtained,  it  ceaaed 
when  the  company  procured  an  amendment  of  its  charter. 

Burlington  A  8.  W.  Ry.  Co.  e.  Putnam,  Sullivan  &  Linn  Co.,  6  Dill.  289. 
The  Act,  1870,  allowing  railway  companies  of  other  States  to  lease  railways  in 
Missouri,  or  to  extend  their  roads  in  or  through  the  State,  contained  a  proviso, 
that  such  part  of  the  road  as  was  in  the  State  should  be  subject  to  taxation.  A 
railway  company  in  Missouri  haying  an  exemption  from  taxation,  establishes  a 
branch  road  through  the  same  territory,  as  a  foreign  railway  company,  under  the 
Act  of  1870;  it  purchases  the  foreign  railway  and  completes  it;  it  cannot  trans- 
fer to  the  road  purchased  its  exemption  from  taxation. 

Chesapeake  &  Ohio  Ry.  Co.  v.  Virginia,  94  U.  8. 718.  Railroads  consolidated, 
and  '*  vested  with  all  the  rights,  privileges,  franchises,  and  property  which  maj 
have  been  vested  in  either  company  prior  to  the  act  of  consolidation."  All 
property  of  the  several  roads  liable  to  taxation  before,  remains  so  after  consolida- 
tion.   8.  p.,  Commonwealth  v.  Chesapeake,  &c.,  Ry.  Co.  27  Ohio  St.  844. 

State  V.  Northern  Central  Ry.  Co.  44  Md.  181.  The  Bait,  and  Susquehanna 
railway  company  incorporated  in  1827;  all  its  rights  were,  by  Act  1854,  Tested  in 
a  consolidated  company,  the  Northern  Central.  The  rights  and  privileges  thus 
conferred  became  special  grants,  dating  Irom  the  period  when  the  Act  of  1854 
became  operative.    The  Constitution  of  1850  was  in  force  at  that  time,  and  the 
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• 
legislature  had  the  right  to  repeal  or  revoke  the  exemption  from  taxation  granted 
is  1827,  as  fully  as  if  the  reservation  had  been  stated  in  express  terms  in  the 
charter. 

Central  Raihx)ad  &  Banking  Co.  v.  Georgia,  92  U.  S.  665.  The  consolidation 
of  two  companies  does  not  necessarily  work  a  dissolution  of  both,  and  the  crea- 
tion of  a  new  corporation.  Whether  such  be  the  effect  depends  upon  the  legis- 
lative interest  manifested  in  the  statute  under  which  the  consolidation  takes  place. 
Under  this  rule  the  Centml  Railroad  and  Banking  Company,  and  the  Macon  and 
Western  Railroad,  when  consolidated,  continued  to  possess  all  the  rights  con- 
ferred upon  each  by  their  original  charters.  The  exemption  from  taxation  of 
the  first  company  continues.  Reversing  same  case,  56  Qa.  401,  ante,  page  81  of 
notes. 

State  V.  Atlantic,  &c.,  Ry.  Co.  60  Ga.  268.  When  the  Savannah  &  Albany 
railway  was  consolidated  with  the  Atlantic  &  Grand  Gulf  railway  in  1868,  the 
property  of  the  two  old  companies  passed  to  the  new  company,  and  this  property, 
together  with  whatever  was  subsequently  acquired,  became  subject  to  the  general 
taxing  power  of  the  State.    See  ante,  p.  81. 

Atlantic  &  Richmond  Air  Line  Ry.  Co.  v.  State,  68  Ga.  488.  A  corporation 
formed  by  the  consolidation  of  two  others,  cannot  claim  that  its  property  is  ex- 
empt fh>m  taxation  on  the  ground  that  it  is  not  a  corporation  dejure.  (Pages 
142-8.) 

Bank  v.  Tennessee,  104  U.  S.  408.  The  charter  of  the  bank  provided  that  it 
should  pay  "  one-half  of  one  per  cent,  on  each  share  of  capital  stock,  in  lieu  of  all 
other  taxes."  It  had  power  to  purchase  and  hold  a  lot  of  ground  for  its  use  as  a 
place  of  business,  and  to  hold  property  conveyed  in  payment  of  debts.  Land 
purchased  by  the  bank  at  foreclosure  sales,  and  other  land  held  by  it,  is  liable  to 
taxation,  except  only  so  much  as  is  actually  used  as  a  place  of  business. 

Montgomery  County  Rev.  Bd.  «.  Montgomery  Gas  Light  Co.  64  Ala.  269. 
Dividends  in  private  corporations,  earned,  declared,  and  pmid  out  to  stockhold- 
ers during  the  year,  become  the  property  of  the  stockholders,  and  liable  to  assess- 
ment against  the  next  year,  and  should  not  be  assessed  to  the  corporation.  Those 
declared,  but  not  divided,  are  assessed  against  the  corporation.  The  corpora- 
tion returns  its  gains  of  the  preceding  year,  that  is,  gross  receipts,  less  expenses 
— this  is  not  double  taxation. 

New  Orleans  «.  New  Orleans  Canal  &  Bk.  Co.  82  La.  Ann.  105.  An  exemp- 
tion of  bank  stock  from  taxation  does  not  include  a  license  tax. 

Nassau  Gas  Co.  o.  Brooklyn,  25  Hun  (N.  Y.),  568.  The  exemption  of  manu- 
facturing corporations,  under  Act  1880,  is  not  limited  to  corporations  under  the 
general  incorporation  act ;  it  extends  to  those  created  before.  A  gas  company  is  a 
manufacturing  corporation,    s.  c,  89  N.  Y.  509. 

Rochester  «.  Rush,  80  N.  Y.  302.  Lands  and  a  reservoir,  in  the  town  of 
Rushp  purchased  by  the  city  of  Rochester  for  a  system  of  waterworks,  for  the  use 
of  its  inhabitants  and  for  the  extinguishment  of  fires,  are  held  for  a  public  pur- 
pose, and  are  not  liable  to  taxation. 

Coatesville  Gas  Co.  t,  Chester  Cu.  97  Penn.  St.  476.  Land  and  buildings  of 
gas  works  company  not  liable  to  taxation  as  such.  A  gas  company  so  far  par- 
takes of  the  nature  of  a  corporation  for  public  purposes,  as  to  be  liable  to  the 
same  rules,  that  property  necessary  for  its  uses  is  not  liable  to  be  taxed  The 
shares  and  franchise  may  be  taxed. 
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Chadwick  v.  Maginness,  94  Peon.  St.  117.  The  councilmen  of  a  city  ward 
were  a  ^tMrn-corporation  to  supply  the  ward  and  neighborhood  with  water  at 
certain  rents  fixed  by  the  corporation.  The  profits  were  paid  into  the  city  treas- 
ury, and  held  on  account  of  city  taxes  against  the  ward.  The  corporation  is 
liable  to  a  county  tax  on  their  lands  and  property,  though  essential  to  the  operation 
of  their  waterworks.  Distingnished  from  Lehigh  Goal  &  Nav.  Co.  «.  North- 
ampton, SW.AS,  891.     (Pages  141  and  186.) 

State  «.  Hannibal,  &c.,  Ry.  Co.  60  Mo.  148;  Livingston  Co.  v.  Hannibal,  &c., 
Ry.  Co.  lb.  516  •,  Caldwell  Co. «.  Hannibal.  Ac.,  Ry.  Co.  lb.  681.  The  Act  of  1852, 
required  the  president  of  the  road  to  furnish  an  annual  statement  to  the  State 
auditor  of  the  ralue  of  its  property,  from  which  it  was  assessed.  It  declared  the 
road  exempt  from  county  taxes,  but,  in  other  respects,  subject  to  taxation  as  other 
property  in  the  State.  The  Act  1870  made  the  road  subject  to  assessment  by  a 
special  board  of  equalization,  repealing  the  former  act  so  far  as  inconsistent. 
The  first  act  did  not  constitute  an  irrepealable  contract;  the  exemption  from 
county  taxes  continues.    (Page  144.) 

St.  Paul  f>,  St  Paul,  &c„  Ry.  Co.  28  Minn.  469.  The  exemption  of  a  rail- 
way from  taxation  on  its  property,  capital,  and  stock,  by  an  act  declaring  that 
the  payment  of  a  certain  per  cent,  of  its  gross  earnings  annually,  *'  shall  be  and  ia 
in  full  of  all  taxation  and  assessment  whatever,"  includes  a  local  assessment  for 
benefite.    (Page  145.) 

New  Jersey  v.  Yard,  95  U.  8.  104.  There  is  a  distinction  between  constitu- 
tional and  statutory  provisions  and  reservations  of  the  right  to  alter,  amend,  or 
repeal  charters  of  incorporation.  Under  the  former  an  irrepealable  contract  can- 
not be  made ;  under  the  latter  it  is  purely  a  question  of  legislative  intent,  that  an 
irrepealable  contract  may  be  made  if  it  so  intends.  The  statutory  provision  for 
amendment  or  repeal,  does  not  necessarily  become  a  part  of  a  subsequent  l^sla- 
tive  contract.    CPftge  l^^i  n-  !•) 


CHAPTER    IX. 

LICENSE    TAX. 

Lawyer's  Tax  Cases,  8  Heisk.  505.  The  Constitution  provides,  that  **  the  leg- 
islature shall  have  power  to  tax  merchants,  peddlers,  and  privileges,  in  such  man- 
ner as  they  may  from  time  to  time  direct."  After  license  had  been  taken  out  for 
a  year,  an  act  was  passed  imposing  a  tax  on  lawyers,  and  requiring  them  to  take  out 
a  new  license  and  pay  the  tax  before  engaging  in  practice.  It  was  claimed  that  the 
tax  on  the  practice  of  law  was  a  tax  on  the  administration  of  justice,  and  vio- 
lated the  provision  of  Magna  Charta  and  the  bill  of  rights,  that  justice  should 
not  be  bought,  sold,  or  delayed.  And  secondly,  that  the  privilege,  having  been 
paid  for,  could  not  be  taken  away  during  the  year.  The  act  was  held  unconsti- 
tutional on  the  second  point;  two  of  the  five  judges  thought  the  first  point 
good.  The  case  contains  an  elaborate  discussion  by  bench  and  bar  as  to  what 
constitutes  a  privilege. 

Wintz  e.  Girardey,  31  La.  Ann.  881.  A  tax  required  to  be  paid  by  the  vendor 
on  goods  sold  at  auction,  is  not  a  tax  on  property ;  it  is  a  tax  on  the  calling  or 
occupation.  The  constitutional  provisions  as  to  equality  and  uniformity  of  tax- 
ation do  not  apply  to  such  a  tax. 
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Kellj  V,  Dwyer,  7  Lea  (Tenn.),  180.  Merchants  are  sabject  to  a  tax  on  their 
goods  ad  valorem,  to  a  license  tax  reg^alated  by  the  amount  of  capitaL  And 
wholesale  liquor  merchants  are  required  to  pay  a  special  privilege  tax  of  $150. 
The  merchant's  license  tax  is  not  a  contract  which  affects  the  power  of  the  leg- 
islatore  to  change  the  rate  of  taxation  at  any  time. 

Guttine  o.  South  West  Iron  Go.  8  Heisk.  (Tenn.)  826.  The  act  requiring  the 
clerk  to  collect  a  tax  on  the  sales  of  land,  when  the  conveyance  is  acJinowledged 
or  proved  before  him,  construed  to  be  a  tax  on  the  vendee.  Such  statutes  usuid* 
ly  make  the  payment  of  the  tax  a  condition  of  r^^tration. 

City  of  Santa  Barbara  v.  Steams,  61  Gal.  490.  A  wharf  tax  is  not  a  tax  on 
property  in  the  meaning  of  the  Gonstitutional  provision  requiring  taxes  to  be 
equal  and  uniform.  <*  It  is  a  tax  in  a  large  sense,  as  being  a  burden  or  charge 
imposed  upon  persons,  property,  or  business  to  raiae  money  for  public  purposes." 
(Pages  147  to  149.) 

KcMillen  «.  Anderson,  96  U.  S.  87.  A  statute  imposing  a  license  tax  on  cer- 
tain occupations,  and  authorizing  the  tax  collector  after  ten  days'  notice,  if  the 
tax  is  not  paid,  to  seize  and  sell  the  real  and  personal  estate  of  the  party  assessed, 
does  not  violate  the  Fourteenth  Amendment  to  the  Gonstitntion  of  the  United 
States;  it  is  not  a  taking  of  property  *' without  due  process  of  law."  If  the 
statute  allows  the  party  to  obtain  an  injunction  upon  giving  security,  this  does 
not  deprive  the  proceedings  of  the  character  of  due  process.    (Page  160,  note  1.) 

Gommonwealth  v.  Germania  Life  Ins.  Go.  11  Phila.  653.  The  Act  of  1878, 
imposing  a  tax  of  three  per  cent,  on  foreign  insurance  companies,  is  constitu- 
tional, though  it  discriminates  between  foreign  and  home  companies. 

Home  Ins.  Go.  «.  Taxing  District,  4  Lea  (Tenn.),  644.    A  tax  was  imposed  on 

foreign  corporations  regulated  by  amount  of  premiums,  which  the  act  declared 

^  shall  be  in  lieu  of  all  other  taxes.**    This  is  not  a  contract  which  will  prevent 

^the  imposition  subsequently  of  a  different  tax.    Such  a  provision  in  the  charter 

of  a  home  company  would  be  a  contract. 

Gommonwealth  v.  Texas  &  Pacific  Ry.  Go.  26  Albany  L.  J.  18.  A  statute  impos- 
ing a  license  tax  on  foreign  corporations,  does  not  include  a  corporation  created 
by  act  of  Gongress.  The  general  government,  in  its  relation  to  the  States,  can- 
not bo  considered  foreign. 

State  V,  Mutchler,  42  N.  J.  Law,  461.  By  a  treaty  between  Pennsylvania  and 
New  Jersey,  and  concurrent  action  of  the  legislatures  of  both  States,  a  railway 
company  of  the  former  State  was  allowed  to  construct  a  bridge  across  the  Dela- 
ware river,  so  as  to  reach  the  seaboard  by  connection  with  the  railways  of  New 
Jersey.  The  railway  company  did  not  become  a  railway  of  New  Jersey;  its 
firanohises  are  not  derivable  from  New  Jersey,  and  it  is  not  taxable  under  the  sys- 
tern  of  New  Jersey  railway  taxation,  but  being  property  of  a  foreign  corporation 
in  the  State,  it  is  liable  to  taxation  as  other  property  on  its  value  under  general 
laws.    (Pages  150, 151.) 

Wiltse  V.  State,  8  Heisk.  (Tenn.)  544;  Gossett  v,  Morriss,  lb.  648.  Real  estate 
brokers  and  peddlers  are  liable  to  the  tax  on  privileges.  See  Jenkins  v.  Ewin,  8 
Heisk.  456 ;  Gannon  o.  Mathes,  lb.  504.  License  tax,  not  depend  on  police  power 
to  prohibit  things  taxed. 

Hagan  v.  Hardie,  8  Heisk.  (Tenn.)  817.  The  owner  of  a  wagon  hires  it  to 
another,  who  uses  it  as  a  dray  within  a  city  where  drays  are  subject  to  a  privilege 
tax.    The  owner  is  not  liable  to  the  tax ;  the  hirer  is  the  owner  for  the  time,  and 
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liable  for  any  yiolation  of  the  revenae  laws  ia  its  UAe.  Clark  «.  Montague,  8  Lea 
(Tenn.),  274.  A  levy  of  a  tax  on  privileges  in  general  terms,  does  not  include  a 
tax  on  land  sales. 

Ligbtbame  o.  Taxing  District,  4  Lea  (Tenn.),  219.  A  privilege  tax  on  agents 
of  steamboats  and  railways,  excepting  officers  of  railways  terminating  in  city,  is 
valid.    It  is  not  a  regulation  of  commerce. 

Taxing  District  o.  Brackett,  4  Lea  (Tenn.),  828.  A  license  tax  is  imposed  on 
livery  stables,  and  also  on  the  keeper  of  a  wagon  yard.  A  person  who  keeps  a 
livery  stable,  and  has  a  shed  or  bam  in  his  yard,  for  stock  and  wagons,  if  he  has 
paid  the  first  tax,  is  not  liable  in  addition  to  the  second. 

Bingleton  v,  Fritsch,  4  I^ea  (Tenn.),  93.  A  merchant  tailor,  selling  by  sample, 
taking  measures  and  sending  clothing  from  another  State,  is  liable  to  a  '*  privilege 
tax.''  Drummer,  defined  to  be  **  a  commercial  agent,  travelling  for  wholesale  mer- 
chants and  supplying  the  retail  trade  with  goods,  or  rather  taking  orders  for 
goods  to  be  shipped  to  the  retail  merchant." 

State  V.  Mason,  3  Lea  (Tenn.),  649.  A  tax  on  ^*  criminal  cases"  will  not  em- 
brace proceedings  to  recover  fines  for  violation  of  ordinances  of  a  town. 

Rutland  Sav.  Bk.  o.  Rutland,  52  Yt.  468.  A  statute,  requiring  any  bank  or 
other  corporation  owning  shares  of  its  own  stock,  or  of  any  other  corporation,  to 
be  assessed  in  the  town  of  such  corporation,  does  not  apply  to  a  savings  bank, 
all  of  whose  deposits  are  invested  (as  stock  in  a  national  bank),  and  the  deposit- 
ors reported  for  taxation. 

State  0.  Holmes,  28  La.  Ann.  686.  A  license  tax  is  imposed  on  retail  mer- 
chants, and  a  different  license  tax  on  peddlers,  hawkers,  druggists,  &c. ;  a  person 
cannot  sell  dnigs  under  a  retail  merchant*s  license. 

State  V.  Walker,  28  La.  Ann.  686.  A  tax  is  imposed  on  each  keeper  of  a 
warehouse,  cotton  or  lumber  yard,  or  other  place  of  public  storage  for  hire.  The 
owner  of  a  saw  mill  has  a  yard  connected  with  it,  used  for  keeping  the  sawed 
lumber,  until  it  can  be  delivered  to  customers  owning  the  lots  of  lumber  sawed; 
he  is  not  liable  to  this  tax.    (Pages  152-4.) 

Willing's  Estate,  11  Phila.  119.  Remainders  contingent  upon  the  devisees 
stirviving  the  first  taker,  are  subject  to  the  collateral  inheritance  tax.  But  under 
the  statute  of  Pennsylvania,  if  security  is  given,  the  tax  need  not  be  paid  until 
the  estate  rests.    (Page  155.) 

(Goldsmith  e.  Augusta  &  Savannah  Ry.  Go.  62  Ga.  468.  The  charter  of  the 
company  declares  **that  the  railroad  and  property  of  said  company  shall  not  be 
subject  to  be  taxed  higher  than  one  and  one-half  per  cent,  on  its  annual  income.** 
In  estimating  the  tax  it  is  calculated  upon  the  gross,  and  not  on  the  net  income. 
The  lease  of  the  road  to  another  company,  by  authority  of  legislature,  does  not 
affect  the  basis  of  taxation ;  the  income  contemplated  is  not  annual  rental,  but  the 
earnings  of  the  road.     (Page  161.) 

CHAPTER  X. 

OOBPOBATIOKB. 

When  Corporations  InelDded  in  a  Tax  Law. — ^New  Orleans  e.  Mechsnics*  and 
Traders'  Ins.  Co.  80  La.  Ann.  Part  n,  8Y6.  The  notes  and  bills  of  a  bank  repre> 
senting   money  loaned  at  interest,  constitute  its  property,  and    are  liable  to 
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tax  under  general  laws  taxing  property.  Dissents  f!rom  People  r.  Hibemia  Sar. 
&  Loan  Asso.  51  Gal.  248. 

State  V.  Hoonbaker,  41  N.  J.  Law,  619.  Under  an  act  requiring  the  property 
of  corporations  to  be  assessed  as  the  estate  of  individuals,  the  loans  of  stockhold- 
ers of  a  building  and  loan  association,  secured  by  mortgage,  are  assets  assessable 
as  the  property  of  the  corporation.  It  was  claimed  that  only  the  amount  yet  to 
be  paid  by  the  stockholders  was  assets .  '*  The  object  of  the  existence  of  the 
corporation  was  to  gather  in  money  until  there  could  be  distributed  to  each  share 
$200,"  &c.     s.  p.,  State  v.  Yard,  42  N.  J.  L.  857. 

Same  «.  Same,  42  N.  J.  Law,  685.  If  the  association  furnishes  no  statement 
of  taxable  property  to  the  assessor,  he  may  assess  the  bonds,  notes  and  mort- 
gages at  the  terms  stated  in  the  annual  report  of  the  secretary  of  the  association. 

Tripp  V.  Merchants*  Mut.  F.  Ins.  Go.  12  R.  I.  485.  An  act  imposing  a  tax  on 
all  personal  property  of  '*  inhabitants  "  of  the  State,  includes  a  corporation  which 
is  taxed  on  all  its  corporate  property  less  debts  and  dividends. 

Columbia  Gonduit  Go.  v.  Gommonwealth,  90  Penn.  St.  807. 

(1.)  An  Act  imposes  a  tax  on  "every  transportation  company,  and  every  other 
company  now  or  hereafter  incorporated  by  the  commonwealth,  or  device  for 
transportation  of  freight  or  passengers,  or  in  any  way  engaged  in  the  transporta- 
tion of  freight  or  passengers.''  A  corporation  engaged  in  the  removal  of  petro- 
leum fh>m  place  to  place  by  means  of  pipes,  is  a  transportation  company  within 
the  meaning  of  the  act. 

(2.)  The  tax  is  -^  of  one  mill  for  each  one  per  cent,  of  dividend  declared  by 
the  company ;  a  loss  occurred  which  the  stockholders  made  good  by  a  contribu- 
tion of  petroleum,  the  amount  of  this  loss  cannot  be  deducted  from  the  divi- 
dends declared  in  ascertaining  the  tax.  If  no  dividend  had  been  declared  before 
the  end  of  the  year,  the  loss  would  then  have  been  deducted,  but  they  received 
the  dividend  and  made  up  the  loss. 

Miller  v.  Gommonwealth,  27  Gratt.  110.  A  tax  on  *^  property  of  any  decedent 
which  shall  pass  to  any  person  other  than  certain  relatives,  includes  a  corporation 
taking  property  by  devise.    (Page  165.) 

Tax  on  the  Franchige* — ^New  Orleans  «..  People^s  Ins.  Go.  27  La  Ann.  619. 
The  fact  that  a  license  fee  is  paid  by  a  business  corporation  does  not  exempt  its 
property  under  the  general  law  taxing  property. 

North  American  Ins.  Go.  v.  Gommonwealth,  87  Penn.  St  178.  An  Act  impos* 
ing  a  tax  on  ^^the  entire  amount  of  premiums  received  by  insurance  companies," 
includes  all  premiums  from  all  sources,  in  or  out  of  the  State.  And  such  an  act 
is  not  a  regulation  of  commerce. 

Jones  i>,  Winthrop  Sav.  Bk.  66  Me.  242.  Bank  taxed  on  its  franchise,  returns 
made  on  80th  April  and  October  of  each  year  as  basis  of  tax ;  decree  of  seques- 
tration made  on  27th  September,  1875 ;  bank  not  liable  on  the  return  in  succeed^ 
iog  October. 

State  f>,  Waterville  Sav.  Bk.  68  Me.  515.  A  savings  bank  resumed  business  in 
November,  1875,  with  deposits  reduced  in  pursuance  of  a  vote  six  months  previ- 
ous ;  the  tax  should  be  on  the  reduced  amount. 

Gommonwealth  v.  Barnstable  Sav.  Bk.  126  Mass.  526.  Bank  taxed  on  aver- 
age deposits  for  six  months  preceding  May  1  and  November  1,  when  an  injunc- 
tion before  November  only  allows  the  bank  to  receive  and  collect  money  due  it. 
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and  to  make  designated  investmeiits,  and,  after  May,  perpetually  enjoins  it  from 
doing  any  business  and  appoints  a  receiver.  It  is  liable  to  the  tax ;  the  bank  is 
not  absolutely  depriyed  of  its  privileges.  Distinguiahed  from  Gom'th  v.  Lsncaa- 
ter  Say.  Bk.  123  Mass.  498,  where  at  time  the  tax  was  assessed*  the  receiyer  had 
been  appointed. 

Danville  Banking  Go.  «.  Parks,  88  111.  190.  The  shares  of  stock  in  a  bank, 
and  the  tangible  property  of  the  bank,  are  different  properties,  with  different 
owners ;  each  may  be  taxed.  (Citing  76  III.  661 ;  and  92  U.  B.  576.)  Personal 
property  generally  follows  the  person,  and  is  taxed  at  residence  of  owner,  bat  the 
statute  makes  shares  of  bank  stock  taxable  to  the  owner  at  situi  of  the  bank ; 
this  valid,  in  First  National  Bank  of  Mendota  «.  Smith,  65  III.;  the  same  prin- 
ciple applies  to  other  banks. 

People  V.  New  York  Nat.  Fire  Ins.  Co.  61  How.  (N.  T.)  884;  Same  v.  Hart- 
ford Nat  Fire  Ins.  Co.  lb.  843.  A  law,  to  take  effect  immediately,  proyiding  for 
the  leyy  of  a  tax  upon  insurance  premiums  received  on  huinsn  done  in  the  Stale 
during  six  months,  ending  1st  July  and  1st  January,  each  year,  does  not  attach 
to  premiums  received  in  five  months  preyious  to  the  passage  of  the  act.  Nor  to 
premiums  on  property  out  of  the  State,  or  goods  imported  from  abroad  and 
stored  in  bonded  warehouses. 

Big  Black  Improyement  Co.  v.  ComHh,  94  Penn.  St.  450.  A  company  leas- 
ing its  coal  lands  to  other  companies,  haying  no  legal  power  of  mining  itself,  is 
liable  to  taxation  on  the  coal  mined  under  the  Pennsylvania  act.    (Page  176.) 

Shares  and  Capital  both  Taxed*— Rever  v,  Boston,  128  Mass.  875.  Act  re- 
quiring owner  of  shares  in  a  bank  to  give  notice  of  his  residence,  not  applied  to 
a  personal  representative ;  another  act  requiring  personal  property  of  a  decedent 
to  be  assessed  at  bis  residence.  * 

State  r.  Creyeling,  89  N.  J.  Law,  465.  Mutual  building  and  loan  associations 
are  taxed  at  full  amount  of  their  capital  stock  and  accumulated  surplus;  the 
former  is  sggregate  of  monthly  payments  on  stock ;  the  latter  is  those  payments 
which  are  in  effect  optional,  and  represent  the  profits  of  the  scheme. 

Memphis  t.  Ensley,  6  Baxter  (Tenn.),  558.  The  fact  that  a  tax  has  been  as- 
sessed upon  the  capital  stock  of  a  moneyed  corporation  does  not  preclude  a  tax 
upon  the  shares  of  the  shareholders. 

People  V.  National  Gold  Bank,  51  Cal.  508.  The  intention  of  California  rey- 
enue  act,  was  only  to  tax  capital  stock  of  national  banks,  where  shareholders  are 
not  taxed  on  their  shares.  Bank  not  liable  for  the  tax  on  its  capital  stock  un- 
der the  act. 

Memphis  v.  Farrington,  8  Baxter  (Tenn.),  589.  The  Act  1869-70,  taxing 
shares  of  stock  in  banks  and  other  corporations  in  the  hands  of  the  owner,  is  not 
affected  by  the  charter  of  corporation,  which  provide  for  the  payment  of  a  tax 
of  one-half  of  one  per  cent,  on  each  share  of  capital  stock,  in  lien  of  all  other 
taxes.  Shares  are  the  property  of  shareholders;  capital  stock,  property  of  the 
corporation. 

Appeal  Tax  Court  v.  Rice,  50  Md.  802.  An  Act  exempting  mortgages  upon 
property,  in  Maryland,  and  mortgage  debts  secured  thereon,  does  not  extend  to 
shares  of  stock  in  a  building  association,  in  which  all  the  capital  and  funds  are 
invested. 

Belo  «.  Forsyth  Co.  Comrs.  82  N.  C.  415.    The  exemption  of  *^  all  real  estate 
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held  by  a  railway  for  stations,  places  of  whatever  kind,  and  for  work-shops  loca- 
tion," does  not  extend  to  shares  of  stock  in  the  company ;  they  are  distinct  from 
the  property  of  the  company.  ^ 

Republic  Ins.  Co.  «.  Pollock,  75  111.  292.     Where  the  Constitution  requires 
corporations  to  be  taxed  as  natural  persons;  re-assurance  reserve,  and  premie' 
ums  of  life  insurance  companies  in  course   of  collection,  are  taxable  just  as 
personal  property,  or  as  funds  and  claims  in  the  hands  of  a  natural  person. 

Scotland  Co.  v.  Missouri,  &c.,  Ry.  Co.  65  Mo.  128.  Exemption  of  the  stock 
of  a  railway  from  taxation  extends  to  the  corporate  property.  Affi^g  Hanni- 
bal &  St.  Jos.  «.  Shacklett,  80  Mo.  880.     (Page  170.) 

Tax  on  CapitaL— City  of  New  Orleans  f>.  Peoples'  Bank,  27  La.  Ann.  646. 
The  capital  of  a  bank  is  its  property,  and  is  liable  to  taxation  unless  specially 
Exempt. 

New  Orleans  City  Gss  Light  Co.  v.  Assessors,  81  La.  Ann.  475.  Under  a  stat- 
ute, taxing  *'  all  capital  invested  or  employed  each  year  in  trade,  traffic,  mer- 
chandise, or  any  kind  of  commerce,  and  all  investments  and  values  of  any 
kind ; "  the  paid-up  capital  of  a  gas  company  is  liable  to  taxation. 

St.  Charles  Street  Ry.  Co.  v.  Assessors,  81  La.  Ann.  852.  In  assessing  cap- 
ital, shares  may  be  put  at  their  par  value,  although  the  market  value  is  higher. 

•  New  Orleans  &  Carrollton  Ry.  Co.  o.  Assessors,  82  La.  Ann.  19.  The  taxable 
value  of  that  portion  of  the  capital  of  a  corporation  represented  by  its  shares 
of  stock,  is  the  market  value  of  those  shares. 

City  Bank  v.  Bogel,  51  Texas,  555.  A  city  having  power  in  its  charter  to 
tax  **  capital,"  passes  an  ordinance  to  tax  aU  property,  real  and  personal.  It 
does  not  include  the  capital  of  a  bank;  it  should  be  construed  to  tax  the 
property  of  the  ban]^  as  such,  just  as  the  property  of  a  merchant  would  be 
taxed,  and  not  his  capital  originally  invested. 

Jones  V,  Davis,  85  Ohio  St.  474.  Where,  by  statute,  a  domestic  corporation 
is  required  to  list  its  capital  stock  as  its  personal  property,  the  owners  of  shares 
are  not  required  to  list  them. 

Danville  Lumber  Co.  «.  Parks,  88  III.  463.  A  tax  upon  the  capital  stock  of  a 
corporation  over  and  above  its  tangible  property,  is  not  double  taxation.  Prior 
to  1875,  corporations  for  manufacturing  purposes,  and  railroads,  were  taxed  alike. 

San  Francisco  v.  Spring  Valley  Water- Works,  54  Cal.  571.  An  assessment  up- 
on the  ^*  capital "  of  a  corporation  eo  nomine,  is  valid.     (Page  174.)* 

People  V,  N.  Y.  City  Tax  Comrs.  10  Hun  (N.  Y.),  460.  In  assessing  the 
foundations  of  piers  of  an  elevated  railway,  the  assessors  are  not  confined  to 
the  land  covered  thereby,  but  may  look  the  position,  and  the  incidents,  and 
profits  to  be  derived  therefrom. 

Aecnmnlated  Snrplas, — People  v.  N.  Y.  Tax  Commissioners,  76  N.  Y.  04. 
(1.)  Corporations  in  N.  Y.  taxed  on  their  capital  stock  paid  in  and  surplus 
less  ten  per  cent.;  that  portion  of  the  capital  invested  in  N.  Y.  city  bonds  is 
not  exempt.  In  deducting  the  value  of  U.  S.  bonds,  part  of  the  capital  stock, 
it  is  sufficient  to  deduct  the  par  value  instead  of  market  value. 

(2.)  The  excess  of  unearned  premiums  over  contingent  liability  of  afire  insur- 
ance company  upon  its  unexpired  risks,  is  a  surplus,  notwithstanding  the  insur- 
ance laws  declare  that  premiums  received  on  unexpired  policies  shall  not  be 
deemed  surplus  profits,  but  **  unearned  premiums,'*  in  making  dividends. 
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People  p.  Brooklyn  Assessors,  76  N.  Y.  202.*  A  gas  company  invested  iu 
^surplus  profits"  in  real  estate  and  mains,  and  issued  certificates  to  stock- 
holders, promising  to  pay  interest  on  the  amount  of  the  certificates,  reserring 
the  'right  to  redeem  in  money  or  stock  on  ten  days  notice.  This  does  not  af- 
fect the  liability  of  the  surplus  to  taxation ;  the  certificates  are  not  eyidences 
of  debt  to  be  deducted  from  the  value  of  the  surplus. 

Cometh  «.  Erie  Ry.  Co.  10  Philad.  (Pa.)  465.  A  railway  company,  embar- 
rassed,  sold  a  large  amount  of  stock  below  par.  .Afterwards  it  declared  a  div- 
idend on  its  whole  capital  In  absence  of  proof  that  this  was  profit,  the  com- 
pany is  not  liable  to  be  taxed  on  the  amount  as  profits.    (Page  179.) 

Seal  and  Pereonai  Estate,  How  Taxed.— Capital  City  Gas  Light  Co.  «.  Char- 
ter Oak  Ins.  Co.  61  Iowa,  81.  The  mains  of  a  gas  company  should  be  assessed  as 
real  estate ;  they  cannot  be  sold  for  taxes  on  the  personal  estate  of  the  corpora- 
tion. 

People  V,  N.  Y.  Tax  Comrs.  80  N.  Y.  678.  A  bank  leased  a  lot  with  option 
to  lessor  at  end  of  term  to  pay  for  the  building  erected,  or  renew  the  lease; 
the  lessee,  in  case  of  renewal,  to  have  the  privilege  to  remove  the  building. 
The  bank  erected  a  building  at  a  cost  of  $6(^,000  of  its  capital.  The  building 
taxable  as  real  estate  to  the  bank.  In  assessing  shareholders,  only  the  assessed 
Talue  of  the  building  can  be  deducted  for  investments. 

People  V,  N.  Y.  Tax  Comrs.  28  Hun  (N.  Y.),  687.  A  railway  has  a  perpetual 
and  exclusive  easement  along  the  street  of  a  city;  the  easement  and  road  are 
land,  to  be  assessed  at  a  fair  value,  as  a  portion  of  a  continuous  road  having  con- 
nections beyond  and  terminating  in  the  city.  Alterations,  as  to  gradinga,  via- 
ducts, bridges,  &c.,  made  under  laws  regulating  steam  railroad  grade,  are,  in  ef- 
fect, the  construction  of  a  street,  and  the  work  done  and  structures  erected  axe 
not  the  subject  of  taxation.    (Page  181.) 

Ottawa  Glass  Co.  v,  McCaleb,  81  111.  556.  The  State  board  of  equalization 
ascertained  the  cash  value  of  the  stock  and  franchises  of  a  corporation,  by  taking 
the  fair  cash  value  of  the  stock  paid  for,  adding  the  cash  value  of  its  indebted- 
ness (except  current  expenses),  and  deducting  from  this  the  equalized  value  of 
its  tangible  property.     Such  a  mode  of  assessment  is  valid. 

Oshkoeh  Fire  Dept.  v.  Tuttle,  48  Wise.  91.  Act  1878,  imposing  a  license  tax 
on  insurance  companies  of  two  per  cent,  of  their  premiums,  is  a  general  law,  re- 
pealing all  other  acts  on  the  subject. 

Ballroads.— State  v.  Collector,  88  N.  J.  Law,  270.  Railway  is  not  to  be  taxed 
for  land  not  exceeding  width  prescribed  by  the  charter,  nor  for  the  buildings 
erected  thereon  for  the  use  of  the  road.  When  completed,  the  land  at  the  sev- 
eral stations  outside  the  100  feet  limitation,  not  in  actual  use,  nor  in  present 
contemplation  of  use,  is  liable  to  taxation. 

L.  L.  and  Gulf  R.  R.  Co.  e.  Clemmans,  14  Kansas,  82.  Under  Acts  1872-73* 
for  the  purpose  of  taxation,  the  property  of  the  company  used  in  operating  the 
road,  including  real  estate,  will  be  deemed  personalty. 

Chicago,  &c.,  Ry.  Co.  v.  Miller,  72  111.  144.  Town  lots  used  by  a  railroad 
company  as  right  of  way,  and  assessed  as  ^'  railroad  track,''  cannot  be  assessed  as 
real  estate  again. 

State  9.  Railroad  Comrs.  41  N.  J.  Law,  285.    The  liability  of  a  railway  to  taxa- 
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tioii  is  not  affected  by  the  fact  that  it  is  in  the  hands  of  a  xeceiver,  who  is  oper- 
ating, pending  proceedings  in  chancery  against  it,  as  an  insolvent  corporation. 

Appeal  Tax  Court  v.  Western  Md.  Ry.  Co.  60  Md.  274.  (1.)  Land  in  posses- 
sion of  the  company  under  an  agreement  for  a  lease,  under  a  city  ordinance,  is 
assessable  as  leasehold  estate. 

(2.)  The  roadway  of  a  railroad  in  the  bed  of  the  street,  or  in  a  tunnel  under 
the  street,  as  an  easement,  is  assessed  and  taxed  as  real  estate. 

Burlington,  &c,  Ry.  Co.  v.  Lancaster  Co.  7  Neb.  88.  There  is  a  restriction 
on  the  quantity  of  land  taken  by  right  of  eminent  domain.  The  company,  by 
agreement,  purchases  additional  lands,  which  are  used  for  side-tracks  and  depot 
grounds  (not  for  machine  shops) ;  they  are  a  part  of  the  road,  to  be  assessed  by 
the  State  board  of  equalization,  not  by  the  precinct  assessor. 

Goldsmith  v.  Rome  Ry.  Co.  62  Ga.  478.  The  l>roperty  to  the  extent  of  cap- 
ital stock  paid  in,  taxed  at  81^  cents  on  $100 ;  beyond  that,  at  general  rates. 
Charter  cannot  be  repealed;  so  decided  in  02  17.  S.  148. 

Penn.  Ry.  Co.  «.  Com'th,  04  Penn.  St.  474.  Companies  who  pay  less  than 
a  6  per  cent,  diyidend,  the  stock  is  assessed  at  its  *'  cash  value,''  not  less,  how- 
ever, than  the  average  price  which  said  stock  sold  for  during  the  year.  The 
period  of  assessment  is  from  Ist  to  16th  of  November;  auditor-general  and  treas- 
urer took  average  value  between  Ist  and  15th  of  November;  it  is  correct;  not  av- 
erage whole  year.     (Pages  182,  188.) 

Williamson  «.  New  Jersey,  &c.,  Ry.  Co.  28  N.  J.  £q.  270.  Act  April  2, 
1878,  requires  the  president  of  a  road  to  make  a  return  of  the  cost,  equipment, 
and  appendages  of  their  roads,  upon  which  a  tax  is  levied.  If  no  return  is  made, 
or  a  false  return  is  made,  suit  is  to  be  brought  in  six  months,  but  not  afterwards. 
In  suit  against  an  insolvent  railway  company,  a  claim  for  taxes  was  offered,  the 
State  has  no  lien  by  statute,  and  no  claim,  until  a  return  is  made  by  the  prea- 
ident  of  the  railway. 

Indianapolis,  Cinn.,  &c.,  Ry.  Co.  v,  Kilner,  60  Ind.  71.  The  Act  of  1868  con- 
templates taxing  railroads,  including  all  property  used  in  operating  them  as  an 
entirety  or  unit,  by  the  appraisers  of  all  the  counties  through  which  it  runs,  who 
were  to  appraise  the  value  of  the  road  per  mile  through  each  county,  looking  to 
its  location,  earnings  above  current  expenses,  condition  for  present  and  future 
business,  so  as  to  enable  them  to  ascertain  the  actual  present  wdue  vidependent  of 
tost  or  indebledneae. 

Chattanooga  o.  Nashville  Ry.  Co.  7  Lea  (Tenn.),  561.  The  Act  of  1875,  pro- 
vidiQg  for  an  aggregate  valuation  of  all  the  property  of  railways,  to  be  divided 
by  the  number  of  miles  in  the  entire  route,  and  the  value  thus  obtained  multi- 
plied by  the  number  of  miles  in  any  county  or  city,  with  a  proviso  for  the  de- 
duction of  the  cash  value  of  individual  shares  from  the  aggregate  value,  violates 
the  provision  of  the  Constitution  requiring  the  tax  on  all  pn>perty  to  be  jsqual, 
uniform,  and  according  to  value.  Overruling  Louisville  &  Nash.  Ry.  Co.  v.  State 
S  Heisk.  (Tenn.),  668. 

State  Auditor  v.  Jackson  County,  66  Ala.  801.  The  provision  of  the  Act  of 
1868,  that  the  auditor  shall  apportion  the  values  of  railroad  property  among  the 
several  counties  through  which  it  rnns,  aided  by  the  board  of  equalization,  con- 
tinues in  force ;  the  Act  of  1 878,  providing  a  different  mode  of  taxation,  having 
been  declared  void.  While  the  auditor  cannot  assess  the  back  taxes  from  1868 
to  1876,  he  can  report  the  facts  shown  by  legal  evidence  in  his  office  to  the 
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county  commissioners.     See,  also,  Perry  and  H.  Co. «.  Belma  Ry.  Co.  65  Als. 
142. 

State  t.  Honsatonic  Ry.  Co.  48  Conn.  44.  Roads  in  tbe  State  taxed  one  per 
cent,  on  valuation  of  stock  and  funded  and  floating  debt  and  bonds,  less  cash  on 
band  and  amount  paid  for  taxes  on  real  estate  owned  and  not  used  for  raO- 
road  purposes ;  this  is  tbe  value  of  franchise,  and  in  lieu  of  ail  other  taxes. 
Where  only  a  part  of  a  railway  is  in  the  State,  and  part  in  another  State  or  Statea, 
tbe  tax  is  one  per  cent,  on  the  company  owning  such  road,  on  such  proportion  of 
value  as  tbe  length  of  tbe  road  in  tbe  State  bears  to  the  entire  length  of  the  road. 
A  road  runs  from  the  southern  to  the  northern  limit  of  tbe  State,  where  it  con* 
nectB  with  two  Massachusetts  railways,  which  it  leases  and  operates ;  it  is  not 
regarded  as  owning  tbe  MassacbuBetts  railways,  and  is  entitled  to  no  deduction 
on  that  account. 

Milwaukee  A  St.  Paul  Ry.  Co.  o.  County  of  Kossuth,  41  Iowa,  57.    Laws  of 
1872  directed  the  assessment  of  railway  property  should  be  made  for  that  year 
in  July ;  this  rendered  it  impossible  to  extend  the  tax  formally  as  required  by 
statute ;  tbe  tax  is  collectible  notwithstanding  this.     (Pages  182, 188.) 

Sioux  City,  ^.,  Ry.  Co.  v,  Osceola  Co.  45  Iowa,  168.  The  oensua  board 
makes  tbe  assessment  of  railroad  property  in  this  State,  and  transmits  to  the  board 
of  supervisors  a  statement  of  assessed  value  per  mile,  and  length  of  tract  in  the 
county.  This  is  basis  of  tax  by  tbe  township,  and  tbe  tax  is  valid,  though  as- 
sessment is  not  on  tbe  books  of  tbe  township. 

PerBonal  Estate,  Where  Taxed.— Appeal  Tax  Court  «.  Western  Md.  Ry.  Co. 
50  Md.  274;  Philadelphia  &  Wilmg.  Ry.  Co.  «.  Appeal  Tax  Court,  lb.  897 ;  Ap- 
peal Tax  Court  v.  Northern  Cent.  Ry.  Co.  lb.  417;  Same  v,  Pullman  Palace  Oar 
Co.  lb.  452.  The  rolling  stock  of  a  railway  company,  whether  considered  as  per- 
sonal property  or  movable  fixtures,  is  taxable  at  the  ^*  home  office  "  of  the  com- 
pany. 

Hudson  River  Bridge  v,  Patterson,  74  N.  Y.  865.  Tbe  statute  directing  the 
assessment  of  toll-bridge  companies  in  tbe  town  or  ward  where  tolls  are  col- 
lected, only  applies  to  personal  estate  of  tbe  company.  The  bridge  is  real  es- 
tate ;  assessed  in  town  or  ward  where  situate. 

People  e.  McLean,  80  N.  Y.  254.  A  foreign  corporation,  doing  business  in 
the  State,  and  having  a  principal  office,  is  to  be  assessed  for  aU  sums  invested  as 
a  domestic  corporation,  in  tbe  town  or  ward  of  its  plaoe  of  business,  without  re- 
gard to  tbe  8itu$  of  tbe  property.  • 

Union  Steamboat  Company  t,  Buffiilo,  82  N.  Y.  851.  A  steamboat  company 
organized  under  Act  of  April  15,  1854,  is  liable  to  taxation  in  tbe  place  where  its 
certificate  of  incorporation  designates  as  its  principal  office.  It  is  not  affected 
by  Act  of  1854,  making  corporations  in  Buffalo  taxable  tbe  same  as  in  other 
cities,    s.  p.,  Pelton  «.  North.  Transport  Co.  87  Ohio  St.  450.    (Pages  185,  186.) 

In  re  Des  Moines  Water  Co.  48  Iowa,  824.  The  land,  buildings,  machinery, 
and  water  mains  are  all  real  estate,  liable  to  assessment  in  tbe  township  in  which 
tbe  machinery  is  sitaated  which  propels  the  water  through  tbe  mains. 

Alabama  Gk>ld  Life  Ins.  Co.  v,  Lott,  54  Ala.  499.  Statute,  **all  money  loaned* 
solvents  deducting  indebtedndis  of  tbe  party,"  taxed.  As  to  insurance  of  cor- 
poration, it  includes  deferred  premiums,  loan  premium  notes,  and  renewal  pre- 
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mimnfl,  and  all  other  ayailable  assets  (except  State  bonds,  real  estate  taxed,  real 
estate  oat  of  the  State,  and  capital  taxed),  deducting  therefrom  reserve  fund. 

Pacific  Hotel  Co.  v,  Lieb,  88  III.  602.  (1.)  Capital  stock  of  corporations  is 
assessed  by  adding  market  value  of  shares  of  stock  to  market  value  of  debts  (ex- 
clusive of  current  expenses),  and  deducting  from  this  sum  the  valuation  of  all  its 
tangible  property.  This  is  proper,  as  showing  capital  stock  over  and  above  value 
of  tangible  property.  (2.)  The  provision  for  deduction  of  value  of  tangible 
property  in  revenue  law  is  merely  to  avoid  double  taxation.  The  State  board  of 
equalization  is  not  bound  by  the  valuations  of  the  local  assessor,  nor  is  it  essen- 
tial to  their  valuation  that  the  stock,  including  franchise,  should  be  tested  by  the 
local  assessor.    (Page  188.) 

Railroads  in  Illinois.-- Ohio  &  Miss.  By.  Co.  «.  Wober,  96  111.  454.  (1 .)  In 
revenue  law,  the  railroad  track  and  right  of  way  and  structures,  declared  to  be 
real  estate  for  purposes  of  taxation ;  the  rolling  stock  of  railways  designated  as 
movable,  this  constitutes  the  tangibU  property  of  the  corporation,  and  all  other 
kinds,  embracing  the  franchise  of  the  corporation,  and  such  other  values  inac- 
cessible to  local  assessors,  constitutes  the  intangible  property ;  all  of  these  em- 
braced in  the  term  capital  stock.  The  cash  value  of  the  capital  stock,  less  tan- 
gible property,  is  ascertained,  as  in  88  El.  602,  just  cited. 

(2.)  The  board  of  equalization  in  assessing  the  capital  stock  of  a  railway  cor- 
poration, part  in  Illinois  and  part  in  other  States,  adopted  an  amount  bearing  to 
the  entire  capital  stock,  the  proportion  borne  by  the  length  of  the  line  in  Illinois 
to  the  entire  line.  The  value  of  the  rolling  stock  was  determined  by  the  same 
rule.    In  a  suit  to  restrain  the  collection  of  the  tax,  assessment  held  valid. 

Chicago,  B.  &  Q.  By.  Co.  v.  Paddock,  75  111.  616 ;  Chicago  &  A.  By.  Co.  «. 
People,  88  111.  850.  **  Bailroad  track  "  must  be  assessed  by  the  State  board  of 
equalization,  otherwise,  as  to  real  estate,  it  is  assessed  by  the  local  assessors. 
Two  lots  containing  thirty-two  acres,  less  100  feet  width  of  main  track,  were 
covered  by  tracks  used  all  the  time  for  the  purposes  of  the  company,  running 
cars  and  engines  over  them,  and  for  switching  cars,  making  up  trains,  loading 
and  unloading  cars,  and  various  other  purposes  in  the  company's  business.  These 
were  also  used  for  car  shops,  machine  shops,  foundry,  round  house,  freight  de- 
pot, &c.  The  whole  of  the  lots  constitute  part  of  the  company's  right  of  teay 
and  its  railroad  track;  not  assessable  by  local  assessors. 

Wilson  «.  Weber,  96  III.  454.  A  formal  order  for  the  distribution  among  the 
counties  of  share  of  each  of  rolling  stock  and  capital  stock,  need  not  be  made  by 
the  board  of  equalization.  It  is  a  ministerial  act ;  can  be  performed  by  the  sec- 
retary after  adjournment. 

Huck  D.  Chicago,  &c..  By.  Co.  86  III.  852.  For  purposes  of  taxation,  lines  of 
rulway  leased  under  a  charter  providing  that  they  shall  be  operated  as  a  part  of 
the  main  line  of  the  lessee,  are  considered  as  tho  property  of  the  lessee ;  a  part 
of  the  main  line.  Tangible  property  assessed  to  lessee;  distribution  of  capital 
stock  among  counties,  in  proportion  of  length  of  main  line  to  whole  length  in 
State,  including  leased  roads. 

Bail  way  Co.  a.  Vance,  96  U.  S.  450.  An  Indiana  railway  company  leased  and 
operated  a  railway  in  Dlinois ;  it  was  assessed  (as  inp  96  111.  454),  and  charged  to 
the  Indiana  company.    It  is  valid. 

Quincy  By.  &  Bridge  Co.  o.  Adams  Co.  88  111.  615.    A  corporation  for  the 
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COD  sir  action  of  a  bridge  across  the  Mississippi  river  at  Qniocy,  created  bylegisla- 
tare  of  lUinois,  1858,  charter  renewed  in  1866.  Missoari,  in  1867,  chartered  a 
like  corporation,  and  the  Illinois  legislature  passed  an  act  recognizing  the  consol- 
idation of  the  two  corporations,  conferring  all  the  privileges  of  charters  of  1853 
and  1865.  It  is  a  corporation  of  Illinois,  subject  to  taxation  there.  The  term 
*'  capital  stock,''  in  Illinois  revenue  acts,  is  a  homogeneous  unit,  partaking  of  the 
nature  of  personalty,  subject  to  tax  at  the  domidl  of  the  owner,  where  the  cor- 
porate functions  are  exercised  and  business  done.  It  is  neither  chattels  nor  landa^ 
See  Porter  v.  Rockford,  Rock  Island,  ArC.,  76  HI.  561. 

The  object  of  Illinois  act  as  to  ^*  taxation  of  bridges  across  navigable  waters 
on  the  border  of  the  State  "  was  to  declare  such  structures  real  estate  for  the  pur- 
poses of  sales  for  taxes  of  the  corporation.    (Page  192.) 


CHAPTEK  XI. 

THE   LEVY  AND  AB6BB8MEKT  OF  THE  TAX. 

Levy  of  tlie  Tax. — Mayor,  &c.,  of  Brunswick  v,  Finney,  16  Fla.  817.  Statute 
requires  taxes  to  be  laid  specifically  for  each  separate  purpose;  it  is  not  illegal  to 
assess  a  tax  of  a  certain  per  cent,  in  gross,  and  then  define  in  detail  the  percent- 
age for  each  specific  purpose. 

Buck  «.  People,  78  111.  660.  In  a  suit  for  taxes,  if  the  municipal  bodies  do 
not  return  their  certificates  to  the  county  clerk,  of  the  taxes  to  be  levied,  in  the 
time  prescribed,  or  if  they  fail  to  describe  themselves  accurately  as  oflScers,  not 
using  the  full  name  of  the  corporate  bodies,  the  defect  is  cured,  under  a  statute 
which  provides  that  '*no  error  or  informality  in  the  proceedings  of  any  of  the  of- 
ficers connected  with  the  assessment,  levying,  or  collection  of  taxes,  not  affecting 
the  substantial  justice  of  the  tax,  shall  vitiate  or  in  any  manner  affect  the  tax  in 
the  assessment  thereof.^'    See  Mix  v.  People,  72  HI.  241. 

Spann  v.  Webster  Co.  Comrs.  64  Ga.  498.  Counties  have  power  to  levy  a  tax 
not  exceeding  100  per  cent,  of  the  State  tax;  they  levy  a  tax  of  142  per  cent.,  100 
of  which  is  reconmiended  by  the  grand  jury,  but  of  this  amount,  65  per  cent, 
needed  no  recommendation  ;  the  residue  does  not  exceed  the  limit  of  the  law. 
(Pages  194,  196.) 

Back  Taxes. — Swinney  «.  Beard,  71  III.  27.  Statute  provides  for  the  exten- 
sion and  addition  of  uncollected  back  taxes  to  those  of  the  current  year;  it  is 
silent  as  to  the  rate  of  interest;  it  should  be  computed  at  the  legal  rate  of  6  per 
cent. 

So  in  Fairfield  v.  People,  94  III  244.  The  city  of  Chicago  having  to  collect 
taxes  of  1878  and  1874  by  reason  of  irregularides  in  the  mode  of  procedure. 
Under  the  Act  of  1877  these  taxes  might  be  extended  on  the  State  and  county 
assessments  for  these  years,  and  collected. 

Wheeling  o.  Hawley,  18  West  Ya.  472.  The  authority  of  assessors  to  list 
omitted  personal  property,  discussed,    s.  p.,  Yogel  v,  Yogler,  78  Ind.  353. 

See,  however,  Town  of  Lebanon  v.  Ohio  &  Miss.  Ky.  Co.  77  III.  539,  holding 
that  the  levy  of  corporate  ta^es  caunot  be  extended  upon  the  assessment  for  a 
subsequent  year,  but  must  be  extended  upon  the  assessment  of  the  year  for  which 
the  levy  is  made. 
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Scheiber  v,  Eaehler,  49  Wise.  291.  Where  the  whole  amount  of  a  tax  assessed 
in  one  year  upon  an  entire  tract  is  uncollected,  and  is  re-assessed  upon  a  portion 
of  the  tract  in  a  subsequent  year  (there  being  no  new  yaluation)  such  re  assess- 
ment is  void. 

People  V.  Smith,  94  111.  226.  The  county  clerk  in  making  up  the  amount  of 
the  tax  due  for  the  State  and  county  for  the  current  year,  on  real  property  already 
forfeited  to  the  State  for  taxes,  must  add  to  the  amount  of  the  current  year  the 
back  tax,  penalty,  printer^s  fee,  and  interest  for  one  year  at  10  per  cent,  on  the 
amount  due.    This  by  terms  of  statute. 

Sndderth  o.  Brittain,  76  N.  C.  458.  Under  power  by  statute  to  revise  lists  up 
to  the  time  they  a^  delivered  to  the  sheriff^  in  case  of  decrease  by  accident  or 
increase  over  25  per  cent,  of  value,  the  county  commissioners  have  no  power  to 
assess  additional  taxes  for  previous  years,  after  the  taxes  for  such  previous  years 
have  been  paid,  where  there  has  been  an  understatement  of  the  area  of  land 
listed. 

Overing  v.  Foote,  66  N.  Y.  263.  In  New  York  the  assessment  is  made  in  ac- 
cordance with  facts  existing  on  1st  of  July;  notice  is  given  as  soon  as  roll  is  com- 
pleted for  the  correction  of  errors,  on  the  third  Tuesday  in  August;  the  roll  must 
be  completed  by  the  1st  of  August.  When  completed  before  that  time  and  notice 
given,  and  mistake  discovered  before  the  1st  of  August,  notice  may  be  counter- 
manded, mistake  corrected,  and  new  notice  given  before  1st  of  August.  In  this 
case  the  roll  was  completed  about  middle  of  July;  at  that  time  the  names  of  the 
Overings  did  not  appear  upon  the  roll ;  the  names  were  placed  upon  the  roll  after 
this  time,  without  countermanding  the  notice  and  giving  a  new  one.  It  was 
error.    Distinguished  from  Overing  «.  Foote,  48  N.  Y.  290.     (Page  197.) 

Comrs.  of  St.  Louis  v.  Nettleton,  22  Minn.  856.  County  boards  of  equaliza- 
tion when  they  meet  must  adjourn  from  day  to  day  until  the  business  is  finished, 
otherwise  their  action  is  irregular.  The  tax  for  the  sinking  fund  cannot  be 
levied  by  the  council  until  the  amount  is  ascertained  by  the  commissioners. 

Milwaukee  A  St.  Paul  Ry.  Go.  «.  Kossuth,  41  Iowa,  158.  When  the  legisla- 
ture authorizes  the  collection  of  a  tax  and  does  not  impose  the  duty  of  extending 
the  tax  on  the  tax  roll  upon  any  one,  the  duty  may  be  performed  by  the  clerk  of 
the  board  of  supervisors. 

Edwards  v.  People,  88  111.  840.  The  Illinois  Statute,  ch.  120,  §  120,  requiring 
the  auditor  annually  "'  to  compute  and  certify  to  the  county  clerk  such  separate 
rates  per  cent,  as  will  produce  the  net  amounts  of  State  taxes  authorized  to  be 
levied/'  does  not  make  the  tax  void  if  producing  a  larger  amount  The  Consti- 
tution does  not  require  the  legislature  to  fix  the  rate  per  cent.    * 

People  V.  Supervisors  of  Monroe,  86  Mich.  70.  It  had  been  the  habit  to  chaige 
the  county  with  all  taxes ;  to  credit  the  county  the  amount  returned  and  all  un- 
paid taxes;  the  latter  became  the  property  of  the  State.  In  1869,  an  act  directed 
land  bid  off  by  the  State  to  be  sold,  crediting  the  county  with  any  excess,  charg- 
ing it  with  any  deficiency.  It  is  valid  only  as  a  prospective  law;  to  construe  it 
to  be  retrospective  would  be  to  shift  on  the  county  the  bids  of  the  State.  (Page 
198.) 

Yelverton  «.  Steele,86  Mich.  62.  (1. )  Statute  directs  as  to  boards  of  equalization 
**  that  the  amount  added  to  or  deducted  from  the  valuation  in  each  township 
shall  be  entered  on  their  records.*'    Informal  action  not  recorded  is  not  sufficient; 
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recorded  action  is  a  prerequisite  to  the  levy  of  State  and  county  taxes.     (Page 
198.) 

(3.)  The  supervisor's  certificate  to  the  roll  bears  date  the  last  day  allowed  for 
receiviug  objections;  it  will  be  presumed  that  it  was  affixed  after  business  horns, 
and  that  full  time  had  been  allowed  for  objections.    (Page  982.) 

Aggegsment.— People  «.  Lathrop,  8  Colorado,  428.  (1.)  The  duties  of  the  State 
board  of  equalization  may  be  performed  by  a  majority  of  its  members  at  a  doly 
convened  meeting,  but  all  must  be  notified.     (Page  199.) 

(2.)  Their  duty  is  to  adjust  and  equalize  the  valuation  of  real  and  personal  prop- 
erty among  the  several  counties  of  the  State,  but  they  have  no  power  to  increaae 
the  aggregate  valuations  above  those  returned  by  the  clerks  of  the  several  coun- 
ties.   (Page  286.) 

Commissioners  v.  Carolina  Central  Ry.  Co.,  76  N.  C.  128.  The  township 
board  is  required  to  return  an  abjstract  and  tax  list  to  the  clerk  of  county  com. 
missioners  on  or  before  first  Monday  in  May,  each  year.  A  party  failed  to  giye  in 
his  list  to  the  board  of  trustees ;  at  the  request  of  the  party  the  board  met  the 
county  commissioners  in  joint  session,  and  assessed  the  property  of  the  party  for 
taxation,  which  was  at  once  entered  on  the  books  of  the  commissioners.  The 
objection  that  the  report  to  the  commissioners  was  verbal  is  not  good. 

Marshall «.  Benson,  48  Wise.  658.  (1.)  Affidavit  to  the  roll  by  a  minority  of 
the  assessors  is  sufficient.    (Page  199.) 

(2.)  A  tax  deed  in  form  prescribed  by  statute  is  prima  facie  evidence  of  the 
grantee's  title,  although  it  fails  to  show  the  year  for  which  the  taxes  are  delin- 
qaent.     (Pages  828  and  888.) 

Smith  V,  Farrelly,  52  Cal.  77.  (1.;  An  Act  creating  a  district  in  Alameda 
county,  and  aothorizing  the  supervisors  to  levy  a  tax  upon  property  therein,  to 
build  a  bridge.  Sach  a  tax  is  a  tax  in  the  meaning  of  the  Constitution,  requiring 
assessors  to  be  elected  by  the  voters  of  counties,  towns,  and  townships,  and  is  void. 
(Page  199.) 

(2.)  A  tax  paid  under  protest,  after  the  delinquent  list  comes  into  the  hands 
of  the  tax  collector  for  collectioUp  by  sale  of  the  property,  and  after  publication  of 
the  list,  is  paid  under  duress.     (Page  2C7.) 

Hawkins  v,  Jonesboro^  Intendant,  68  Qa.  527.  The  tax  is  to  be  assessed  by 
three  citizens  of  the  town,  appointed  by  the  intendant  and  commissioners;  an 
appointment  from  their  own  number  is  illegal;  they  are  to  appoint  and  revise. 
(Page  199.) 

Lehman  o.  Robinson,  69  Ala.  219.  Statute  directs  the  assessment  without 
notice  of  "  a  person  who  has  escaped  the  collector."  L.  had  been  assessed  im- 
perfectly; the  collector  was  informed  that  he  had  escaped  taxation  as  to  some 
subjects  and  species  of  property  for  a  number  of  years,  and  without  demanding  a 
list  6(  L.,  he  assessed  him  for  the  years  from  1869  to  1876,  and  demanded  the  sum 
of  |89,684-,V^  taxes.  The  assessment  is  erroneous ;  the  statute  does  not  embrace 
such  a  case.     Application  to  abate  assessment. 

Roll  or  List— Town  of  Tunbridge  c.  Smith,  48  Vt.  648;  Ayres  «.  Moulton,  51 
Yt.  115.  (1.)  The  grand  list  must  be  sworn  to  by  the  listers,  and  where  the  act 
requires  the  oath  to  be  taken  before  entering  on  their  duties ;  an  oath  made  on 
completion  of  the  list  is  not  sufficient.     (Page  201.) 
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(2.)  The  legalization  of  a  list  not  sworn  to  does  not  validate  taxes  previously 
aaaessed  thereon.    (Page  351.) 

Lyman  f>.  Anderson,  9  Neb.  867.    (1.)  The  oath  is  a  jurisdictional  fact,  but 
it  is  not  essential  that  it  should  be  attached  to  the  roll ;  if  actually  made  and  filed  ^ 
with  the  roll  as  a  part  of  it,  it  is  sufficient.    (Page  901.) 

(2.)  Where  retd  estate  is  occupied  and  the  owner  has  personal  estate  in  the 
county  sufficient  to  pay  the  taxes,  and  it  is  assessed  as  ^*  unknown,**  and  sold  for 
taxes,  the  sale  is  void.  The  owner  is  entitled  to  redeem  on  paying  taxes  due  and 
interest  prescribed  by  statute.    (Page  210.) 

Freedom  v.  Commissioners  of  Waldo  Co.,  66  Me.  172.  Statute  requires  tax- 
payer ''  to  make  oath  to  the  truth  of  his  list  and  answer  all  proper  inquiries  in 
writing,  &c."  In  an  application  for  an  abatement  of  taxes  before  the  county 
commissioners,  the  tax-payer  refuses  to  make  oath  to  answers  in  writing  upon 
a  further  statement  required  by  them,  he  is  not  entitled  to  relief. 

Melvin  «.  Weare,  56  N.  H.  486;  Wiggin  v.  Colebrook,  67  N.  H.  107.  (1.) 
Where  a  tax- payer  renders  to  the  selectmen  upon  personal  application,  a  true  list 
of  the  polls  and  property  for  which  he  is  liable  to  be  taxed,  he  will  not  be  required 
to  render  another  account  (2.)  When  the  list  or  invoice  of  the  tax-payer  shows 
no  item  for  money  at  interest,  over  and  above  what  he  is  paying  interest  for,  he 
is  not  obliged  to  furnish  a  specification  of  the  moneys  on  which  he  receives,  and 
the  debts  on  which  he  pays,  interest. 

Sebastian  v.  Ohio  Candle  Co.  27  Ohio  St.  459.  Manufactured  goods  not  tax- 
able; not  taxable  until  one  year  has  elapsed  since  manufacture;  raw  material  used 
not  taxable.    Discrimination  in  favor  of  raw  material  used  for  manufactures. 

Hull  0.  Luzerne  County,  98  Penn.  St.  502.  Mines  leased  for  a  royalty,  lessor 
to  mine  a  fixed  quantity ;  on  failure  to  comply,  damages  ascertained  by  calculating 
royalty,  deducting  royalty  on  amount  mined,  and  the  balance  to  carry  interest 
until  deficiency  mined.  This  amount  is  included  under  ^'money  due,**  and  taxable 
as  such. 

Dean  v.  Aiken,  48  Yt.  541.  Statute  requires  listers  to  give  notice  to  any  per- 
son whom  they  assess,  '*  for  money  on  hand,  debts  due  or  to  become  due,  stock  in 
trade  or  manufactures,**  of  the  sum  for  which  they  are  assessed,  and  of  the  time 
and  place  when  they  will  hear  those  aggrieved.    It  is  to  be  given  each  year. 

Monroe  o.  Town  of  New  Canaan,  48  Conn.  809.  Tax- payer  gave  in  no  bank 
stock ;  the  assessors,  ascertaining  that  he  owned  stock,  added  to  the  list  opposite 
his  name,  "  20  bank  stock,  |2,000.**    This  is  a  sufficient  description. 

St  Louis,  &c.  Ry.  Co.  «.  Surrell,  88  111.  585.  Both  assessors  and  the  State 
board  of  equalization  may,  if  they  deem  it  best,  act  upon  their  own  knowledge, 
without  formally  hearing  evidence. 

Snell  «.  City  of  Fort  Dodge,  45  Iowa,  564.  (1.)  The  assessor  employed  a  per- 
son to  make  valuations  of  property,  which  were  submitted  to  him  for  correction 
and  approval.    Such  assessment  is  valid.    (Page  202. ) 

(2.)  A  motion  *'  to  levy  a  tax  of  one  per  cent,  upon  the  taxable  property*'  of  a 
city  is  carried  in  its  council,  and  the  clerk  certifies  to  the  auditor  that  such  levy 
has  been  made.  This  is  a  valid  levy ;  not  merely  an  intention  to  levy.  (Page 
897.) 

People  «.  Ryan,  61  How.  Pr.  (N.  Y.)  462.  A  tax- payer  obtained  a  discount  of 
a  note  at  bank ;  with  the  proceeds  purchased  U.  S.  bonds,  which  were  pledged  as 
collateral  security  for  the  note.  He  is  entitled  to  deduct  the  amount  of  the  note 
from  the  value  of  his  personal  property,  under  the  statute.    It  is  adebt. 
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Mather  v.  Campbell,  71  Ind.  512.  The  tax-payer  has  the  right,  under  the 
■tatnte,  to  deduct  his  bona  fide  indebtedness  from  the  "  total  amount  of  all  credits 
owned  by  him,"  consisting  of  '* money  at  interest  either  within  or  without  the 
State,  and  all  other  demands,    s.  p.,  Jones  v.  Gomrs.  of  Seward,  5  Neb.  561. 

State  0.  Trenton,  40  N.  J.  Law»  89.  Act  allowing  deduction  of  debts  *'  due 
creditors  residing  in  this  State,"  does  not  include  bond  and  mortgage  given  to 
trustees  for  the  support  of  the  public  schools.  ^'Residing"  refers  to  the  abode  of 
an  individual.    The  State  as  a  political  body  cannot  be  said  to  reside  anywhere. 

Lake  Shore  &  Michigan  Ry.  Co.  v.  Roach,  80  N.  T.  889.  The  provision  of 
the  charter  of  Buffalo,  requiring  chattels  on  lands  to  be  assessed  to  the  owner  of 
the  lands,  does  not  apply  to  chattels  transiently  thereon  in  the  possession  of  the 
owner  for  his  own  use,  as  in  the  case  of  an  engine  and  freight  cars.  (Pages 
aOl,  202.) 

Land,  description  ot--Smith  i^.  Mayor,  a^c,  of  N.  Y.  68  N.  Y.  552.  The  city 
of  K.  Y.  conveyed  to  A.  certain  lots  under  water,  reserving  so  much  thereof  as 
formed  a  part  of  a  certain  street,  ^'  for  the  use  and  purpose  of  public  streets  and 
highways."  A.  covenanted  to  build  a  wharf  on  the  reserved  portion,  keep  it  in 
good  repair,  and  allow  it  always  to  be  used  as  a  public  wharf,  he  to  enjoy  all 
wharfage,  cranage,  benefits,  and  advantages  arising  from  the  wharf.  The  inter- 
est of  A.  in  the  wharf  is  '*  land"  within  the  meaning  of  that  word,  as  used  in  the 
statutes  relating  to  taxation. 

Ileseriptions  of  Land  insiiflleient. — State  v.  Elizabeth,  89  N.  J.  Law,  689. 
'*  Samuel  Barber,  h,  60  feet.  Linden  Street." 

Grotefend.  «.  Ultz,  58  Cal.  666.  ''D.  B.  Mattock  and  to  all  owners  and 
claimants  known  or  unknown."  Stat :  name  of  owner,  and  if  it  is  not  ascer- 
tained, to  the  "  unknown  owners." 

People  V.  Mahoney,  55  Cal.  286.  **  North  by  the  lands  of  A.  B.  and  others, 
or  "  South  by  the  lands  of  A.  B.'' 

Cogbum  9.  Hunt,  54  Miss.  675.  ^'  Part  of  lot  285,  sq.  59,  Yicksburg  proper." 
This  where  statute  directs  how  land  is  to  be  assessed,  and  provides  that  a  fiiilure 
to  observe  requirements  shall  not  vitiate  assessment  if  land  be  so  described  as  to 
be  otherwise  identified. 

State  e.  North  Bergen,  89  N.  J.  Law,  696.  Lands  in  plot  /,  and  other  land  in 
the  plot. 

Other  Descriptions.— Immegart  v.  Gorgas,  41  Iowa,  489.  ''  S.  £.  comer  of 
N.  E.  quarter  section  21,  in  township  65,  North,  range  5  West,  being  six  acres." 
This  will,  in  the  absence  of  proof,  be  regarded  as  six  acres  in  the  form  of  a  square ; 
to  make  the  description  definite,  there  are  an  infinite  number  of  rectangles  but 
only  one  square  suited  to  the  description. 

Fowler  e.  People,  98  111.  116.  A  description,  though  not  entirely  accurate, 
is  sufficient,  if  a  surveyor  testifies  he  would  have  no  difficulty  in  locating  the 
land  thereby. 

Law  «.  People,  80  111.  268.  Same  principle  applied  in  holding  this  description 
valid :  •*  8i  W.  12  rods  of ^E.  40  rods  of  NJ  of  Ni  and  N.  W.  10  rods,  318  of  E. 
28  rods  of  Ni  of  N.  W.  \  of  sec.  23,  etc.,  74.    64-100  acres." 

State  e.  Woodbridge,  42  N.  J.  Law.  Tax-payer  assessed  with  "  Land,  fifty 
acres  in  road  district  No.  21,  in  the  township  of  W."  this  description,  taken  in 
connection  with  the  fact  that  he  owns  no  other  land  in  the  road  district,  is  suffi- 
cient.    **  The  description  should  be  such  as  to  warn  the  owner  of  what  property 
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is  assessed,  and  such  as  to  secure  a  fair  sale,  by  showing  to  the  purchaser  what 
property  is  for  sale.'* 

Blair  Town  Lot  v.  Scott,  44  Iowa,  148.  (1.)  Description  not  certain  may 
be  aided  by  extrinsic  proof  furnished  by  claimant  under  tax  deed.  (2.)  When 
list  describes  land  differently  from  certificate  of  sale  and  deed,  purchaser  takes 
no  title;  the  latter  instead  of  aiding  title  rather  negatives  it. 

Westhampton  v.  Searle,  127  Mass.  502.  Land  is  assessed  to  T.  d  San.  L  alone 
is  in  possession  as  mortgagor.  His  son  has  no  interest  in  the  land.  The  tax 
may  be  collected  of  I.,  under  the  Statute  which  provides  that  land  shall  be  assessed 
*'  to  the  owner  or  person  in  pqesession,  and  if  there  is  an  error  in  the  name  of  the 
person  taxed,  the  taxes  assessed  to  him  may  be  collected  of  the  person  intended 
to  be  taxed,  if  he  is  taxable  and  can  be  identified  by  the  assessor." 

Nichols  V.  McGlathevy,  48  Iowa,  189.  Land  is  assessed  to  the  owner  who  pays 
the  taxes.  It  is  also  assessed  to  "  owner  unknown''  for  the  same  tax,  and  sold, 
the  latter  asses^ent  and  sale  are  void.  The  statute  of  limitations  of  five  years, 
from  record  of  deed,  does  not  apply;  there  was  no  constructive  notice  of  assess- 
ment or  sale;  no  laches. 

Thompson  v,  Qerrish,  57  N.  H.  85.  When  one  of  the  assessors  knows  who 
claims  to  own  a  tract  of  land,  and  the  board  assess  it  to  another  to  whom  it  had 
been  assessed  for  previous  years,  the  assessment  is  void ;  and  so  is  a  sale  against 
the  real  owner. 

Guidry  «.  Broussard,  32  La.  Ann.  924.  Separate  property  of  the  wife, 
assessed  in  the  name  of  the  husband,  and  sold  as  such ;  sale  is  void. 

Massing  v.  Ames,  87  Wis.  045.  Where  statute  allows  land  to  be  assessed  to 
the  owner  or  occupant ;  land  assessed  to  husband  Is  not  invalid  merely  because 
deeds  are  recorded  showing  it  to  be  the  property  of  the  wife.  (Pages  208  to 
208.) 

Legal  Charaeter  of  Land* — Watson  e.  Davidson,  87  Penn.  St.  270.  Where 
the  owner  of  a  timber  tract  has  from  year  to  year  so  carried  on  the  lumber  busi- 
ness, that  the  appearance  of  the  land  indicates  to  the  assessor  an  occupancy  there- 
for, the  land  is  seated^  and  it  is  the  duty  of  the  assessor  to  assess  it. 

Jackson  e.  Stoetzel,  87  Penn.  St.  802.  To  enable  a  trespasser  to  seat  a  tract 
of  land  by  enjoyment  of  profits,  a  permanent  use  of  the  land  is  necessary.  A  mere 
digging  of  coals  in  the  winter,  with  an  abandonment  of  the  property  for  the  rest 
of  the  year,  is  not  sufficient,  and  will  not  invalidate  a  sale  for  taxes. 

Brown  «.  Day,  78  Penn.  St.  120.  Two  tracts,  the  M.  Harvey  seated ;  the  S. 
Harvey  unseated.  Taxes  were  paid  but  were  applied  to  the  M.  Harvey  tract. 
Evidence  admitted  to  show  that  payment  was  intended  to  include  the  9.  Harvey 
tract ;  sale  of  the  S.  Harvey  tract  void. 

Brusch  e.  Coxe,  81  Penn.  St.  887.  An  attempt  was  made  in  good  faith  to  pay 
the  taxes  on  unseated  land ;  the  treasurer  by  mistake,  in  making  tabulated  state- 
ment of  taxes  paid,  omitted  a  road  tax ;  this  equivalent  to  payment. 

Oliver  v,  Robinson,  68  Ala.  46.  Land  cannot  be  assessed  to  *^  unknown 
owner,"  when  the  officer  could  with  ordinary  diligence  and  inquiry  have  ascer- 
tained who  the  owner  was.    s.  p.,  Rapp  v.  Lowry,  80  La.  Ann.  Part  11,  1272. 

Bowles  t).  Clough,  55  N.  H.  889.  Land  lies  in  two  towns,  Lisbon  and  Lyman 
Owner  lived  in  Lisbon,  part  in  Lyman  formerly  occupied  by  a  tenant  and  assessed 
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to  him;  this  year  it  is  unoccupied,  exoep{  by  the  owner  resident  in  Lisbon.  This 
land  cannot  be  taxed  to  the  owner  as  non-resident  or  unoccupied  land. 

Mitchell  0.  Treasurer  of  Franklin  Co.  80  Ohio  8t  14d.  The  Act  April  6.  1866, 
requiring  persons  laying  out  a  town,  or  additions  thereto,  to  record  plots  thereof, 
and  providing  for  yaluations  of  such  lands,  applies  as  well  within  as  without  the 
corporate  limits  of  the  town. 

People  €.  Chicago  ft  Alton  Ry.  Co.  96  III.  869.  Land  diyided  into  lota  is  to 
be  so  divided  that  it  can  easily  be  described  by  metes  and  bounds ;  the  owner  is 
required  to  have  it  surveyed  into  lots  and  platted,  and  to  have  the  plat  recorded. 
The  description  of  such  lots  by  number  is  sufficient.    (Pages  208-312.) 

Howe  9.  People,  86  lU.  288.  Statute  requires  '*cach  tract  or  lot*'  to  be 
valued  and  assessed.  In  a  suit  for  delinquent  taxes  against  a  tract  of  land,  it 
appeared  that  the- tract  proceeded  against  consisted  of  three  tracts,  one  owned  by 
the  plaintiff,  and  two  by  others.    The  assessment  is  invalid. 

State  0.  Van  Horn,  40  N.  J.  Law,  148.  An  assessment  of  land  by  city  lota,  is 
not  invalidated  by  changing  it  to  an  assessment  thereof  by  the  acre,  no  change 
being  made  in  the  value  of  the  entire  tract. 

Qage  e.  Rumsey,  78  HI.  478.  A  party  went  to  the  proper  officer  to  pay  the 
taxes  on  his  land.  It  had  been  subdivided  into  tracts  by  one  who  did  not  own 
it,  and  who  had  no  authority  for  so  doing,  and  assessed  as  subdivided :  and  the 
land  of  the  owner  could  not  be  traced  or  identified.  Such  assessment,  and  aU 
proceedings  under  it,  are  void, 

Toung  V.  Joslin,  18  R.  L  Where  the  statute  provides  that  '*  taxes  on  real 
estate  shall  be  assessed  to  the  owners,  and  separate  tracts  or  parcels  shall  be 
aepanitely  described  and  valued  as  far  as  practicable,"  it  is  for  the  benefit  of 
the  tuX' payer,  and  mandatory. 

Smith  V.  Thtup,  17  West  Ya.  221.  The  payment  by  a  tenant  in  commoiL 
of  a  part  of  the  tax,  proportionate  to  his  interest,  will  not  prevent  the  for- 
feiture of  the  whole  tract. 


CHAPTER  XIL 

A68E8SMRNT. 

State  V.  Britton,  42  N.  J.  Law,  108.  Where  a  farm  is  divided  by  a  townahip 
line,  and  is  occupied  by  a  tenant  residing  in  one  township,  while  the  owner  re- 
aides  in  another,  the  entire  farm  must  be  assessed  in  the  toienMp  where  the  tenant 
and  occupant  reside ;  may  be  assessed  to  either  tenant  or  owner. 

State  e.  Abbott,  42  N.  J.  Law,  111.  A  tax-payer  lives  in  one  township  on  a 
farm  owned  by  him;  in  another  township  he  owns  from  8  to  4,000  acres  of  wood 
land,  uncultivated.  He  is  not  in  the  occupancy  of  that  land  so  as  to  be  assessed 
for  it  in  that  township;  he  must  have  such  occupation  as  would  enable  him  to 
maintain  an  action  of  trespass  without  the  aid  of  a  paper  title. 

State  «.  Jones,  N.  J.  Law,  246.  The  statute  1866,  that  a  farm  or  lot  in  two 
townships  is  to  be  assessed  in  the  town  where  the  occupant  resides,  is  repealed  by 
implication  by  the  '^  Five  County  Act''  of  1869.  requiring  land  to  t>e  assessed  in 
the  township  or  ward  in  which  it  lies. 

Dom  e.  Backer,  61  N.  T.  261;  Dom  e.  Fox,  61 N.  T.  264.    A  fiurm,  the  whole 
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of  which  is  occupied  and  lies  partly  in  each  of  two  adjoining  towns,  is  assessed 
by  the  assessors  of  the  town  in  which  the  owner  and  occupant  docs  not  reside, 
the  assessment  is  illegal  and  void.  .The  assessors  are  personally  liable  for  dam- 
ages resulting  therefrom;  residence  is  jurisdictional  fact,  to  be  submitted  to  a 
jury  where  the  evidence  is  conflicting. 

Louisville  and  Nashville  Hy.  Co.  v.  State,  8  Heisk.  (Tenn.)  668.  The  revenue 
laws  of  the  State  require  separate  assessments  of  property  in  each  civil  district 
by  the  district  assessors;  but  the  county  or  other  officer  required  to  assess  omitted 
property,  may  assess  in  gross  the  property  of  the  same  person  extending  through 
several  districts. 

Hall  V.  Benton,  69  Me.  846.  By  statute,  real  estate  for  the  purposes  of  taxa- 
tion, shall  include  all  lands  in  this  State,  and  all  buildings  and  other  things  erected 
on  or  affixed  to  the  same.  A  corporation  has  a  right  to  maintain  a  boom  of  logs, 
and  use  the  shores  of  a  river,  on  paying  the  owners  therefor ;  the  boom  comdsted 
of  piers  across  the  river  and  along  the  shores ;  part  of  the  boom  was  in  one  town- 
ship, and  a  part  in  another.  The  boom  is  real  estate,  taxable  in  each  of  the 
towns. 

Persons,  Where  Assessed.— Griffith  v,  Watson,  19  Kans.  28.  Shares  of  stock 
are  to  be  assessed  to  the  owner  at  his  residence,  not  at  place  of  business  of  the 
corporation. 

Culbertson  v.  Floyd  Co.,  5d  Ind.  861.  Where  the  statute  directs  the  assess- 
ment of  all  personal  property  of  all  persons  residing  in  the  State,  the  word  resid- 
ing has  reference  to  fixed  and  permanent  residence. 

Barber  v.  Farr,  54  Iowa,  57.  Honey  and  credits  should  be  assessed  to  the 
owner  in  the  county  in  which  he  resides ;  if  assessed  in  any  other,  it  is  void,  and 
a  court  of  equity  will  restrain  the  collection  of  the  tax. 

Gallatin  County  «.  Beattie,  8  Montana,  178.  When  the  statute  requires  per- 
sonal property  to  be  assessed  where  found,  mortgages  are  to  be  assessed  to  the 
owner  at  his  residence. 

Boardman  v.  Supervisors,  85  N.  Y.  859.  Personal  property  of  residents  in 
the  hands  of  an  agent  residing  in  a  county  different  from  the  owner,  is  taxable 
to  the  owner  at  his  residence. 

Poppleton  «.  Yamhill  County,  8  Or.  887.  A  tax -payer  having  a  large  amount 
of  notes  and  mortgages,  to  escape  taxation  on  them,  borrows  a  sum  of  money  of 
a  person  residing  out  of  the  county,  and  deposits  the  notes  and  mortgages  with 
him.  The  notes  and  mortgages  are  taxable  to  him  at  his  residence  ;  the  transfer 
is  a  fraud  upon  the  revenue. 

Jones  0.  Seward  Co.  Comrs.,  10  Neb.  154.  The  owners  of  a  bank  purchased, 
February  29,  1876,  through  a  bank  in  New  York,  $41,000  in  U.  S.  bonds,  and 
sold  them  on  the  7th  of  March,  1876.  The  assessment  began  March  Ist,  and  on 
March  11th,  1876,  the  owners  of  the  bank  were  assessed  for  this  money  thus  in- 
vested.    It  is  liable ;  the  investment  was  a  device  to  evade  taxation. 

Thayer  v.  Boston,  124  Mass.  182.  A  tax-payer  lived  in  Boston  many  years 
with  his  family,  in  a  house  owned  by  him ;  from  June  to  October  of  each  year  he 
was  accustomed  to  live  with  his  family  in  his  native  town,  where  he  owned  a 
house.  Being  dissatisfied  with  the  tax  in  the  city  on  his  personal  property,  he 
gave  notice  to  the  assessors,  in  1869,  that  he  had  removed  his  residence  to  his  na- 
tive town  in  the  State.    After  giving  this  notice  he  continued  to  live  in  the  town 
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each  sammer  as  before,  voting  there  and  being  taxed  there  and  oocaaionally  serv- 
ing on  town  committees.  In  action  to  recover  a  tax  on  his  personal  property 
paid  to  the  city  of  Boston  under  protest,  it  was  held,  that  these  facts  war- 
ranted a  finding  that  he  was  not  legally  taxable  in  Boston,  although  he  removed 
to  lessen  his  taxes,  and  on  the  day  of  assessment  was  living  with  his  fiumly  in 
Boston.  Statute  required  personal  estate  of  a  person  to  be  assessed  '*  in  the  city 
or  town  where  he  is  an  inhabitant  on  the  1st  of  May."  Personal  presence  is  only 
one  circumstance  in  the  determination  of  a  man^s  domicile. 

Wright  9,  Boston,  126  Mass.  161.  Circumstances  justifying  verdict  that  resi- 
dence of  plaintiff  was  in  Boston. 

Draper  v.  Hatfield,  124  Mass.  68.  •  Statute  ^'  any  person  who  shall  escape  tax- 
ation by  willfully  and  designedly  changing  or  concealing  his  residence*'  &c,^  does 
not  apply  to  one  who  changes  his  residence  merely  to  diminish  his  taxes. 

Ailman  o.  Griswold,  12  R.  L  839.  Statute  requires  personal  estate  to  be  taxed 
in  the  town  in  which  owner  has  his  actual  alxKie  for  the  larger  part  of  twelve 
months  preceding  1st  April ;  this  means  more  than  six  months;  if  there  is  no  such 
residence,  then  it  is  taxed  to  the  owners  in  the  towns  of  their  residence,  at  the 
time  such  towns  are  assessed. 

Stinson  v.  Boston,  125  Mass.  848.  In  addition  to  statute,  cited  in  Thayer  v. 
BoMtan^  there  is  a  provision  that  partners  living  in  different  places  may  be  taxed 
at  their  place  of  business;  and  that  partners  in  vessels  shall  be  taxed  at  their  resi- 
dence in  proportion  to  their  interests.  Five  owners,  or  trustees  of  a  ship,  two  of 
whom  are  non-residents,  although  doing  business  in  the  city,  and  who  are  not 
partners  with  the  resident  owners,  hire  a  berth  at  a  wharf  where  the  ship  lay, 
with  a  right  to  pass  over  the  wharf  to  the  ship,  and  use  part  of  the  wharf  for 
storage.     They  are  not  liable  to  be  jointly  taxed  for  the  ship  in  Boston. 

Putnam  v.  Fife  Lake  Township,  45  Mich.  125.  The  stock  of  lumber  dealers 
is  taxable  at  their  general  place  of  business  where  it  is  sold,  not  where  it  may  be 
sawed  and  shipped.  See  also  Mitchell  v.  Plover,  UN.  W.  Rep.  27.  C^ages 
214-221.) 

Wangler  «.  Black  Hawk  County,  56  Iowa,  884.  Personal  estate  is  assessed  to 
the  owner  on  the  1st  day  of  January,  not  to  the  owner  at  the  date  of  sssessment; 
and  unless  within  the  State  at  the  former  period,  it  is  not  taxable  for  that  year. 

Jefferson  v.  Mock,  74  Mo.  61.  If  the  assessment  is  against  one  who  is  not 
owner,  the  owner  is  not  personally  liable. 

Payne  t).  Watterson,  87  Ohio  St.  121.  Under  the  laws  of  Ohio,  the  tax-payer 
cannot,  in  listing  his  property,  deduct  his  debts  from  his  investments  in  bonds 
and  return  only  the  excess. 

To  whom  property  assessed  as  to  Tltle.^Anderson  v,  Hensley,  8  Heisk. 
(Tenn.)  884.  The  owner  of  an  estate  in  land  for  life  or  widowhood  is  bound  to 
keep  down  taxes  on  the  estate.  The  expression  of  a  desire  by  the  testator  that 
the  widow  if  agreeable  should  allow  a  daug;hter  to  occupy  a  room  in  the  proper-* 
ty  devised,  and  a  son  another  room,  does  not  change  the  rule. 

State  t).  Apgar,  41  N.  J.  Law,  280.  Land  in  which  a  widow  is  entitled  to 
dower,  is  sold  under  partition  proceedings,  and  the  proceeds  invested  in  a  mort- 
gage ;  she  is  taxable  only  to  the  extent  of  the  accrued  interest  due  her  on  the  day 
of  assessment. 

Simmons  v,  Lyle*s  Admrs.  32  Gratt  762,  761.     Where  the  statute  allows  the 
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widow  to  remain  in  possession  of  the  mansion  house  and  curtilage  until  dower  is 
assigned,  during  this  period  she  is  not  liable  for  taxes  thereon,  and  if  she  pays 
them  to  prevent  the  sale  of  the  property,  she  is  entitled  to  be  reimbursed  as 
Against  the  heirs  and  creditors. 

Crutchfield  v,  Stambaugh,  8  Heisk.  (Tenn.)  882.  When  the  assessment  be- 
gins on  Ist  of  January,  and  land  is  sold  in  February,  the  purchaser  agreeing  to 
pay  the  taxes,  the  vendor  is  properly  assessed  with  the  taxes ;  he  has  title. 

Link  «.  Doerfer,  42  Wise.  891.  Where  one  enters  into  possession  of  land, 
claiming  it  in  fee,  and  continues  the  possession  and  claim  so  as  to  set  the  statute 
of  limitations  to  running  in  his  favor,  he  is  liable  for  taxes  and  cannot  purchase 
at  a  tax  sale.     The  evidence  in  this  case  did  not  show  such  a  holding. 

Davis  V.  Boston,  129  Mass.  877.  Land  is  twice  mortgaged,  while  in  pos- 
session of  the  first  mortgagees,  it  is  assessed  to  the  mortgagor.  It  is  sold  under 
the  second  mortgage,  and  after  that  re-assessed  to  the  grantee  of  the  mortgagor. 
The  mortgagee  in  possession  is  the  person  to  whom  it  ought  to  have  been  assessed 
under  the  Mass.  statute.  Any  other  assessment  is  illegal  and  void.  The  pur- 
chaser under  the  first  mortgage,  can  maintain  a  bill  to  quiet  the  title,  against  a 
purchaser  at  a  tax  sale,  under  the  illegal  assessmeut. 

Gregory  9.  Wilson,  52  Ind.  288.  A  mortgage  on  real  estate  is  foreclosed,  the 
mortgagee  becoming  the  purchaser.  After  the  sale,  the  mortgagor  dies,  and  his 
widow  and  son  planted  and  cultivated  a  crop  of  com  on  the  land  which  waaiiilly 
matured  before  the  year  for  redemption  expired.  It  was  claimed,  that  as  the 
widow  and  son  had  the  right  to  redeem,  their  crop  of  com  was  liable  to  be  seized 
for  the  taxes  assessed  to  the  mortgagor.  Beld,  it  is  not  liable ;  the  widow  and 
son  are  mere  tenants. 

Hearst  9.  Eggleston,  55  Cal.  865.  An  assessment  to  *'  the  Blue  Ridge  Mining 
Company  and  to  all  owners  known  or  unknown''  is  not  valid,  if  there  is  no  such 
corporation.  If  owners  not  known,  it  should  be  assessed  to  *' unknown  own. 
ers."    Citing  Grotefend  «.  Ultz,  58  Cal.  666. 

8.  p..  Fox  0.  Dierker's  Succession,  80  La.  Ann.  pt.  I,  175;  Workingmen's 
Bank  «.  Lannes,  80  La.  Ann.  pt.  11,  p.  871.  Land  assessed  in  name  of  one  per- 
son, owned  by  another,  void. 

MuUikin  v.  Reeves,  71  Ind.  281.  A.  made  a  parol  gift  of  land  to  B.,  of  which 
B.  was  in  possession,  without  deed;  the  land  was  transferred  to  B.,  and  assessed  to 
him  on  the  rolls.  A.  then  took  back  the  land,  and  gave  B.,  in  lieu  thereof,  a  deed 
for  another  piece  of  land.  A.  is  liable  for  the  taxes  while  B.  was  in  possession ;  he 
was  the  owner,  and  he  cannot  enjoin  the  collection  of  the  tax. 

State  V.  Heman,  7  Mo.  App.  420.  The  Act  1870  provides  that  lands  forfeited 
to  the  State  for  taxes,  and  remaining  unsold,  shall  vest  absolutely  in  the  State;  the 
purchaser  has  the  right  to  redeem  in  two  years,  and,  if  not  sold  by  the  *State,  at 
any  time  before  the  sale.  Until  sale  is  actually  made,  the  lands  are  liable  to  be 
assessed  for  taxation. 

Cincinnati  v,  Yeatman,  80  Ohio  St.  276.  A  leasehold  for  years  is  granted  in 
the  second  story  of  a  building,  by  the  owner  in  fee,  who  is  under  a  perpetual  cov- 
enant to  rebuild,  with  the  same  rights  to  the  lessee  in  the  new  building  as  in  the 
old,  such  an  interest  is  taxable  as  real  estate.  It  is  assessable  to  the  lessee  in  his 
own  name,  if  the  lease  requires  him  to  pay  the  taxes. 

Phila.  &  Wilmington,  &c.  Ry.  Co.  v.  Appeal  Tax  Court,  50  Md.  897.  Land 
leased  from  the  city  of  Baltimore  for  99  years,  and  renewable  forever,  should  be 
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assessed  to  the  lessee  as  leasehold,  and  not  as  fee  simple,  and  the  valuation  should 
be  made  on  the  baais  of  the  rent  reserved  Id  the  lease.  There  was  a  covenant 
that  the  lessee  would  pay  all  taxes  lessor  was  liable  for.  The  city  is  liable  for  no 
taxes.    ImproYements  assessed  separate  from  land  under  the  Maryland  statute. 

State  V.  Central  Pacf.  Ry.  Co.  10  Nev.  47.  In  assessment  of  lands  of  a  railway, 
the  failure  to  state  the  number  of  acres  is  not  error,  if  they  are  described  by  tbeir 
usual  designation. 

Whitman  v.  Bayers,  0  West  Virginia,  671.  Land  ought  not  to  be  asseased 
both  to  the  legal  and  equitable  owner,  if  assessed  to  the  latter,  a  sale  for  non- 
payment of  taxes  by  the  former  is  void.  This  is  a  suit  to  cancel  a  deed  of  the 
sheriff  at  such  a  sale.  One  of  the  questions  discussed  is  whether  a  deed  with 
general  warranty  transfers,  by  estoppel,  the  title  of  the  grantor  subsequently 
acquired.     (Pages  231,  222.) 

Exeeotors,  Trustees,  Ac.— State  v.  Collector  of  Holmdel,  89  N.  J.  Law,  79. 
The  tax  upon  personal  property  in  possession,  or  under  the  control  of  executors, 
must  be  assessed  to  them  in  their  character  as  representatives  of  the  estate,  in  the 
township  in  which  the  executors  reside — the  statute  requires  it.  s.  p.,  Cameron 
t.  Burlington,  50  Iowa,  870. 

Ex  parU  Riddle,  8  Heisk.  (Tenn.)  817.  Under  Act  of  1878,  clerks  of  courts 
having  funds  in  their  hands  must  return  them  for  taxation  and  pay  the  taxes 
thereon.  It  applies  not  only  where  the  funds  are  held  in  trust,  but  where  the 
rights  of  the  parties  have  been  settled,  and  the  funds  are  held  for  distribution 
merely. 

Forseman  v.  Chase,  68  Ind.  500.  At  an  execution  sale  the  attorney  for  the 
plaintiff  bid  off  the  land  levied  on.  The  sheriff^s  deed  was  made  to  him ;  it  did 
not  show  that  he  held  in  trust,  and  the  taxes  were  assessed  to  him.  The  execu- 
tion debtor  remained  in  possession,  and  two  years  after  the  sale  the  land  was  re- 
conveyed  to  him,  without  any  condition  that  he  should  pay  the  taxes.  In  a  suit 
by  the  attorney  to  restrain  the  treasurer  from  collecting  the  tax,  held,  that  the 
attorney  was  properly  assessed  for  the  taxes. 

Davis  V,  Macy,  124  Mass.  198.  Statute  provides  that  trustee  is  not  to  be 
taxed  for  that  part  of  trust  funds,  whereof  non-residents  are  beneficiaries.-  If  he 
fails  to  apply  for  an  abatement,  when  taxed  for  the  whole  fund,  he  is  liable  for 
the  whole  tax  in  an  action  by  the  collector  to  recover  the  tax. 

Appeal  Tax  Court  v.  Gill,  50  Md.  877.  Where  only  two  out  of  three  trustees 
of  personal  property  reside  in  a  State,  only  two- thirds  of  the  trust  property  should 
be  taxed  to  them. 

Swallow  0.  Thomas,  15  Kansas,  66.  S.  and  A.  were  partners  in  an  unincor- 
porated bank.  S.  resided  in  Shawnee  county.  A.  in  Marion  county.  He 
was  cashier  and  the  principal  accounting  officer;  as  such  he  listed  the  entire 
property  in  Marion  county.    The  property  is  taxable  in  Marion  county. 

Elliott  V.  Spinney,  69  Me.  81.  By  statute,  "  the  undivided  real  estate  of  any 
deceased  person  may  be  assessed  to  his  heirs,  or  devisees,  without  designating 
them  by  name.''  But  only  to  heirs  when  by  descent,  or  to  devisees  when  by 
will.  Here  the  land  was  devised,  and  assessed  to  *'  Heirs  of  Francis  Spinney.*' 
Not  valid. 

State  V.  Leggett,  40  N.  J.  Law,  308.  Where  a  mortgage  is  specifically  de?i8ed 
to  a  person,  the  executors  have  no  title  to  the  mortgage,  and  cannot  be  asseased 
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with  it  DiBtingnisbed  from  State  o.  Jones,  89  N.  J.  Law,  650,  where  the  prin- 
cipal was  payable  to  the  executors.  • 

Sewall  V.  Watson,  81  La.  Ann.  580.  Vacant  land,  whose  owner  does  not  re- 
side in  the  parish,  may  be  assessed  in  the  name  of  the  deceased  owner,  who  had 
title  of  record.  Roll  of  1880  in  name  of  James  H.  Coleman;  he  died  in  1849; 
sold  as  his  property. 

Trowbridge  v.  Horan»  78  N.  T.  489.  Lands  owned  by  K.  M.  B.  were  taken, 
one-half  for  a  park ;  the  whole  tract  was  assessed,  in  1878,  to  R.  M.  B.  Ettate,  The 
trustees  tinder  the  will  offered  to  pay  on  one-half  and  it  was  refused.  A  subse- 
quent statute  authorized  are-assessment;  it  was  re-assessed,  and  one-half  charged 
to  the  trustees,  and  penalties  for  non-payment  and  interest  added ;  the  trustees 
refused  to  pay  the  penalties  and  interest.  The  land  should  haye  been  assessed 
to  the  trustees  by  name,  with  the  addition  of  their  fiduciary  character ;  '*  the 
estate  of  R.  M.  B."  cannot  be  said,  in  any  sense,  to  be  to  the  occupant  or  owner; 
the  penalties  are  void. 

Wright  V.  Wigton,  84  Penn.  St.  168.  Real  estate  which  has  passed  to  assignees 
for  creditors,  under  a  yoluntary  assignment,  is  not  exempt  from  taxes,  whether 
assessed  before  or  after  assignment    (Pages  228-226.) 

Lyle  V.  Jacques,  101  III.  644.  An  error  in  the  name  of  a  firm  is  no  ground 
for  enjoining  the  collection  of  the  tax  assessed. 

Yalaation. — Hervey  v.  Supervisors  of  Barron,  87  Wise.  75.  •  The  assessors 
under  Laws  of  1868  are  required  to  make  the  assessment  from  actual  vtew,  and  to 
consider  the  advantages  of  each  tract,  as  to  location,  soil,  timber,  and  all  the 
elementsof  value;  an  arbitrary  classification  disregarding  these  rules  is  void, 
s.  p.,  Schetter  v.  Fort  Howard,  48  Wise.  48. 

Goff  V.  Supervisors  of  Ontagamie,  48  Wise.  55.  Where  the  lands  were  uni- 
formly and  intentionally  assessed  at  one-third  of  their  value,  instead  of  at  full 
value,  which  could  be  obtained  at  private  sale. 

Harsh  v.  Supervisors  of  Clark,  42  Wise.  502.  The  afildavit  of  the  assessor, 
that  he  has  performed  the  duties  required  by  statute  (including  the  valuation  of 
each  parcel  from  actual  view),  which  is  required  to  be  annexed  to  the  roll  and 
filed  with  it,  is  essential  to  the  validity  of  the  assessment.  The  facts  which 
should  appear  in  the  affidavit  cannot  be  shown  aliunde. 

Kansas  Pacific  Ry.  Co.  v.  Wyandotte  Co.,  16  Eans.  587.  Under  Kansas  laws, 
the  value  is  placed  upon  property  by  the  person  listing  it.  Under  §  65  of  Act 
1868,  the  State,  after  notice  to  the  party  and  inquiry  before  the  county  clerk,  or 
commissioners,  to  have  any  errors  of  valuation  corrected.  The  Law  of  1874  estab- 
lished the  same  rule  as  to  railroad  property. 

First  Nat.  Bk.  v.  Cook,  77  111.  622.  The  assessor  has  no  power,  after  he  has 
accepted  from  the  owner  a  list  and  valuation  of  his  property,  without  notice,  to 
increase  materially  the  valuation  of  the  property.  And  after  property  has  been 
assessed  and  equalized  by  the  State  board,  the  taxes  extended  and  the  books 
placed  in  the  hands  of  the  collector,  the  coimty  board  cannot  raise  the  assess- 
ment without  notice  to  the  tax-payer,  and  so  far  as  increased  it  is  void. 

Manchester  Mills  o.  City  of  Manchester,  57  N.  H.  300.  It  was  claimed  that 
property  generally  was  assessed  heloto  its  true  value,  while  the  petitioners  was 
assessed  at  its  true  value.  The  remedy  is  to  prosecute  the  assessors  for  perjury, 
their  oath  requiring  them  to  assess  at  full  value. 
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Mobile  V.  Steio,  54  Ala.  23.  Tbe  additional  value  imparted  to  land  by  a  fran- 
chise conferriDg  valuable  {privileges,  is  properly  estimated  as  a  part  of  its  value. 

State  V.  Minneapolis  Mill  Co.  26  Minn.  229.  A  corporation,  having  power 
under  its  charter^  erected  dams  across  the  Mississippi  river;  it  owned  the  land 
on  the  west  bank.  It  leased  water-power  to  thirteen  mill-owners,  who  erected 
mills. 

(1.)  Real  estate  and  mill  sites  taxed  to  the  corporation. 

(2.)  Mills  taxed  to  lessees  as  personal  estate.  * 

(3).  The  water-power  taxed  to  the  corporation  as  personal'  property.  The 
right  to  use  water-power  flows  from  riparian  ownership  of  land.  Merritt  «.  St 
Anthony  Falls  Go.  Ibid,  222. 

Fall  River  v,  Bristol  County  Comrs.  125  Mass.  567.  The  mere  right  of  a 
reservoir  company  to  flow  land  is  not  an  estate  liable  to  taxation.  It  forms  a 
part  of  the  water-power,  which  is  taxed  in  connection  with  the  mills  enhancing 
their  value. 

Richards  o.  Wapello  County,  48  Iowa,  507.  Improvements  on  real  estate, 
diminishing  the  amount  of  personal  estate  liable  to  taxation,  are  not  added  to  the 
value  of  the  real  estate  for  taxation,  until  the  period  fixed  by  law  for  the  assess- 
ment of  real  estate  arrives. 

Hyatt  0.  Allen,  54  Cal.  858.  The  provision  requiring  property  to  be  taxed  in 
proportion  to  its  value  **  to  be  ascertained  as  provided  by  law,*'  means  as  now 
provided  by  law. 

People  V,  Ohio  A  Miss.  Ry.  Co.  96  III.  411.  A  tax  valuation,  doubled  on 
property  by  mistake,  is  illegal. 

Plumer  v.  Marathon  Co.  Supervisors,  46  Wise.  168.  It  is  no  objection  to  an 
act  regulating  the  assessment  of  taxes,  that  the  rule  for  the  assessment  of  realty 
differs  in  detail  from  that  for  personalty,  both  being  required  to  be  assessed  at 
their  full  value. 

State  0.  Shurts,  41  N.  J.  Law,  279.  An  annuitant  must  be  assessed  for  the 
sum  actually  unpaid  on  the  annuity  at  the  time  of  assessment  The  principal 
sum  producing  the  annuity,  less  the  sum  actually  due  and  unpaid  on  the  annuity, 
must  be  assessed  to  the  debtor. 

State  V,  Jones^  40  N.  J.  Law,  268 ;  State  e.  Manning,  lb.  461.  The  claim  for 
deduction,  by  the  mortgagor,  of  the  mortgage  debt  from  the  value  of  the  land, 
under  Act  1876,  can  only  be  allowed  by  the  assessor  of  the  place  where  ihe  mort* 
gaged  lands  lie. 

State  V.  Silvers,  41  N.  J.  Law,  595.  The  land-owner  has  no  right  to  deduct 
the  value  of  the  mortgage  debt  from  the  value  of  his  land,  when  the  mortgage  is 
to  the  chancellor  of  the  State,  and  not  taxable.     See  30  N.  J.  Eq.  667. 

State  V.  Creveling,  40  N.  J.  Law,  150.  Assessors  allowing  a  deduction  for 
debts,  without  oath  of  tax- payer,  liable  to  indictment. 

Tiltonv.  Oregon  Central  Ry.  Co.  8  Sawyer,  22.    An  assessment  of  real  estate 
which  contains  the  following  valuation  only :     *'  Total  value  of  taxable  property, 
245,011,"  there  being  no  mark  or  sign  to  indicate  whether  the  figures  represented 
eagles,  cents  or  mills,  is  void  for  uncertainty.     Bill  in  equity  to  annul  tax  sale. 
(Pages  226  to  231.) 

Compleiiony  antlientication^  and  delivery  of  Roll. — ^Morrill  v.  Taylor,  6  Neb. 
236.    The  oath  required  to  be  taken  and  subscribed  on  the  roll  by  the  assessors, 
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most  be  in  substantial  compliance  with  the  statute.    This  oath  is  a  jurisdic- 
tional fact,  and  essential  to  the  vali  dity  of  a  tax  deed  based  on  the  assessment 

Stovall  V,  Connor,  68  Miss.  188;  Harris  «.  Stockett,  58  Miss.  825.  The  statute 
requires  the  roll  to  be  presented  to  the  Board  of  Supervision  on  1st  Monday  in 
July ;  it  was  not  presented  until  1st  Monday  in  August,  and  not  approved  until 
Ist  Monday  in  September.  The  assessment  is  void,  and  all  proceedings  based 
upon  it  are  illegal.     Action  to  recover  land  bought  at  a  tax  sale. 

Grand  Rapids  v.  Blakely,  40  Mich.  867.  A  tax  roll  that  does  not  show  that, 
after  the  commissioners  had  acted  thereon,  there  had  been  a  **  return*'  to  the 
common  council,  as  prescribed  by  statute,  is  not  valid. 

Hart  «.  Smith,  44  Wise.  213.  The  omission  by  a  comptroller  to  annei*  to  a 
tax  roll  his  certificate  that  it  had  been  compared  with  the  assessment  roll,  and 
the  whole  thereof  copied  into  it,  does  not  invalidate  the  tax ;  it  is  merely  direc- 
tory. 

Breevort  v.  The  City  of  Brooklyn,  89  N.  Y.  128.  The  verification  of  an 
assessment  roll  was  in  accordance  with  the  law  as  to  assessments  in  the  towns  of 
the  State,  but  omitted  the  statement  required  by  the  charter  of  the  city,  that  the 
assessors  *'  have  together  personally  examined,  within  the  year  past,  each  and 
every  lot  and  parcel  of  land,  house,  building,  or  other  assessable  property  in  the 
ward.''  This  omission  is  a  substantial  defect  which  invalidates  the  sale  of  land 
for  non-payment  of  taxes.  And  the  plaintiff  who  purchased  at  the  sale  under  an 
agreement  that  in  case  of  any  irregularity  in  the  proceedings  prior  to  the  sale, 
the  purchase  money  should  be  refunded,  after  demand  and  refusal  is  entitled 
to  recover  of  the  city. 

Korridgevock  v.  Walker,  71  Me.  181.  In  an  action  to  recover  a  tax  by  a  town ; 
if  the  town  can  prove  a  regular  assessment  of  the  tax,  it  can  recover.  Although 
the  assessors  have  failed  to  make  a  record  of  their  assessments,  invoice  and  valu- 
ation, and  lodge  it  in  the  office  of  the  assessor,  or  that  of  the  town  clerk,  as 
required  by  statute. 

People  V,  Queens  County  Supr.  82  N.  Y.  275.  A  warrant  for  the  collec- 
tion of  the  annual  tax  levied  on  the  town  was  issued  to  the  collector.  On  a  eer- 
tiorari  certain  items  for  installments  of  interest  on  bonds  for  the  improvement  of 
highways  were  directed  to  be  stricken  from  the  roll,  and  the  warrant  amended 
accordingly.  .This  is  error,  the  jurisdiction  of  the  supervisors  and  their  power  to 
amend  the  roll,  ceased  with  the  levy  of  the  tax  and  the  delivery  of  the  roll  and 
warrant  to  the  officer. 

State  «.  Northern  Belle,  &c.  Mining  Go.  15  Nev.  885.  The  provision  as  to 
the  time  for  completing  the  assessment  roll  is  merely  directory,  and  any  irregular- 
ity in  this  respect,  can  only  be  complained  of  by  a  tax-payer  to  the  extent  of  the 
injury  sustained  by  him.    Suit  for  taxes.    (Pages  281-284.) 


CHAPTER    XIII. 

ERRORS   IN   ASSESSMENT — ^BT  WHOM  OORREOTED. 

Boards  of  Equalization  and  Review. — Van  De  Griff  t?.  Haynie,  28  Ark.  270. 
An  Act  directing  that  the  State  board  of  equalization  shall  consist  of  the  mem- 
bers of  the  senate,  and  that  the  auditor  of  the  State  shall  be  by  virtue  of  his 
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office  a  member  of  the  board  and  clerk  thereof,  is  yalid.    The  legialature  has 
full  power  oyer  the  subject  of  taxation. 

State  V,  Cox,  88  N.  J.  Law,  802.  The  board  in  distribating  the  State  and 
school  tax  among  the  townships  of  a  county,  proceed  upon  the  basis  of  ralue 
shown  by  the  duplicates  of  the  assessors  of  the  township  for  the  then  present 
year,  not  the  preceding  year. 

Cassett  9.  Sherwood,  42  Iowa,  628.  The  board  of  supervisors  of  the  county 
as  a  board  of  equalization,  control  the  assessments  in  the  townships  by  the  trus- 
tees. The  board  of  supervisors  ordered  bank  stock  to  be  assessed  at  GO  per  cent, 
of  value  ;  the  trustees  reduced  it  to  40  per  cent. ;  it  was  restored  by  the  board  of 
•uperrisors. 

New  Orleans  Gas  Light  Co.  v.  Assessors,  81  La.  Ann.  270.  Under  Act  1877^ 
a  complaint  of  oyer-assessment  by  the  board  of  assessors,  may  be  referred  by  a 
real  estate  owner  to  referees,  and  if  they  do  not  agree  an  umpire  decides;  the 
decision  is  final. 

Kansas  Pacific  By.  Co.  «.  County  Commissioners,  20  Kans.  141.  The  State 
board  of  equalization  in  raising  an  assessment,  acted  upon  schedules  and  state- 
ments duly  returned  by  the  various  railway  companies  to  the  auditor  of  the 
State,  and  their  own  knowledge  of  the  value  and  business  of  the  several  compa- 
nies. Their  action  is  not  judicial ;  it  is  legislative,  and  cannot  be  corrected  by  a 
court  of  equity,  if  erroneous,  s.  p.,  Kansas  Pacific  Ry.  Co.  «.  Ellis  Co.,  19  Kans. 
684. 

Attorney  General  v.  Sinilac  Co.  Supervisors,  42  Mich.  72.  Petition  for  man- 
damus, states  that  supervisors  assess  some  property  at  its  value,  and  some  at  only 
a  fraction  of  its  value,  and  asks  that  they  be  compelled  to  make  proper  valua- 
tion. Answer  states  that  they  estimated  it  at  its  cash  value.  The  duty  is  a  politi- 
cal one;  the  court  can  only  compel  them  to  act;  cannot  review  their  decision  as 
to  value. 

International  and  Great  Northern  Ry.  Co.  v.  Smith  Co.  64  Tex.  1.  The 
board  of  equalization  has  power  to  determine  the  value  of  property  listed,  when 
question  is  properly  referred,  and  the  tax-payer  has  no  remedy  in  the  courts  be- 
cause he  thinks  it  excessive. 

s.  p.,  Home  «.  Greene,  62  Miss.  452.  Money  deposited  in  N.  T.  assessed  to 
owner  at  domicile  in  Miss.,  claimed  to  be  error.  And  see  Fuller  «.  Elizabeth,  42 
N.J.  Law,  427;  State  «.Yanarsdale,  42  N.  J.  Law,  686.  The  decision  of  the 
assessors  cannot  be  attacked  collaterally. 

State  V.  Louisiana  Sav.  Bk.  82  La.  Ann.  1186.  Action  of  board  pritna  facie 
correct. 

Dundy  v.  Richardson  Co.  Comrs.  8  Neb.  608.  Where  the  assessment  in  one 
district  is  relatively  higher  or  lower  than  another,  the  county  commissioners  as 
a  board  of  equalization,  may  add  to  or  take  from  the  entire  assessment  of  a  par- 
ticular district,  without  notice  to  individual  tax- payers. 

Kimball  v.  Merchant's  Sav.  Co.  89  III  611.  A  county  board  in  equalizing  the 
valuation  of  difierent  towns  in  the  county,  has  no  authority  to  increase  the 
aggregate  valuations  of  the  difierent  towns  in  the  county ;  the  statute  expressly 
so  provides;  the  power  conferred  is  merely  to  make  the  several  towns  bear  the 
same  relation  to  each  other,    s.  p..  Kittle  v.  Sherwin,  11  Neb.  66. 

Royce  v.  Jenny,  50  Iowa,  676  ;  Getchell  v,  Polk  Co.   Suprvs.   51   Iowa,   107. 
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They  cannot  put  on  ttnasseflBed  property,  nor  strike  off  property  assessed  to  in- 
dividuals.    They  can  only  equalize  between  the  towns. 

Coolbaugh  v,  Huck,  86  III.  600.  The  county  board  cannot  increase  the 
valuation  of  personal  property,  except  such  as  is  assessed  after  the  time  fixed  for 
review,  the  4th  Monday  in  June;  the  assessor,  clerk,  and  superrisor  review  before 
that  time. 

Fritz  «.  Mueller,  85  Ohio  St.  897.  Board  of  equalization  may  add  to  or  de- 
duct from  the  valuation  of  personal  property,  upon  satisfactory  evidence  pro- 
duced, or  upon  a  knowledge  of  the  facts — but  not  arbitrarily. 

South  Platte  Land  Co.  v.  Buffalo,  7  Keb.  258.  County  commissioners  may 
reduce  on  the  complaint  of  a  tax-payer,  but  they  cannot  raise  the  assessment 
without  notice  to  the  individual  and  opportunity  to  be  heard,  s.  p.,  State  t. 
Northern  Belle*  Mill  Co.  12  Kev.  89;  State  «.  Anderson,  88  N.  J.  Law,  82  ;  Avery 
V.  East  Saginaw,  44  Mich.  587. 

Dool  V,  Cassapolis,  42  Mich.  547.  Ordinance  required  Notice  of  a  review  and 
correction  of  assessment  roll  before  the  collection  of  the  tax ;  there  was  a  special 
roll  for  saloon  keepers,  the  only  notice  given  was  of  the  general  roll — saloon  tax 
cannot  be  collected — for  want  of  notice. 

State  V,  New  Lindell  Hotel  Co.,  9  Mo.  App..  450.  Board  of  equalization  ex- 
press power  by  statute  to  raise  or  diminish,  when  the  roll  is  completed,  and  notice 
published  in  three  newspapers,  and  by  handbills  of  the  time  of  meeting  of  the 
board  for  correction  of  errors  ;  time  is  fixed  by  law;  this  is  sufficient  without 
actual  notice.  See  76  111.  561,  and  92  U.  S.  575.  s.  p.,  Braden  d.  Union  Trust 
Go.  25  Kans.  862.  '  State  Board. 

Mclntyre  v.  White  Creek,  48  Wise.  620.  In  Phillips  v.  Stevens  Point,  25 
Wise.  594,  it  was  held  there  was  no  power  in  the  board  of  equalization  to  in- 
crease the  valuation  of  property  without  testimony.  The  Act  of  1871  changes 
this;  now  they  may  raise  it  of  their  own  knowledge,  whether  the  person  interested 
appear  or  not.  Notice  must  be  given  to  residents,  but  if  omitted  it  does  not  go 
to  the  groundwork  of  the  tax. 

Wells  V.  Board,  &c.,  56  Cal.  194.  State  board  may  raise  or  lower  the  assess- 
ment of  the  entire  county ;  county  board  the  assessment  of  individuals. 

People  V.  Board  of  Suprvs.  of  Ontario  County,  85  N.  Y.  828.  The  supervisor 
of  any  town  may  appeal  from  the  decision  of  the  board  of  superrisors  equalizing 
the  tax  of  his  township  ;  the  State  board  of  assessors  hear  the  appeal  and  send 
down  their  decision  in  ten  days  after  it  is  made,  and  the  correction  is  to  be  made 
at  once,  in  accordance  therewith.  i 

Timberlake  «.  Brewer,  59  Ala.  108.  It  is  the  duty  of  the  judge  of  probate 
as  chairman  of  the  board  of  equalization  to  furnish  the  auditor  a  complete 
abstract  of  the  assessment,  and  he  may  correct  errors  afterward  discovered  and 
transmit  a  supplemental  abstract,  which  when  filed  is  a  paper  pertaining  to  the 
office  and  evidence  of  the  assessment. 

Lemley  v.  Commissioners,  85  N.  C,  879.  The  county  commissioners  may 
withdraw  an  improvident  order,  releasifig  an  owner  of  property  from  assessment. 

Hannibal,  <&c.  R.  B.  v.  State  Board  of  Equalization,  64  Mo.  294.  Article  10, 
}  18,  of  Constitution  1875,  providing  a  State  board  of  equalization,  consisting  of 
the  governor,  State  auditor,  State  treasurer,  secretary  of  State  and  attorney 
general,  operates  to  create  the  board  and  vest  in  them  the  power  to  perform  their 
duties,  without  an  act  of  the  legislature. 
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Wiley  0.  Flowonoy,  30  Ark.  609.  After  adjouniment  of  the  board  of  equal- 
ization,  the  clerk  and  county  judge  have  no  power  to  change  the  valaation  of 
lands  returned  by  the  assessor. 

State  9.  Treasurer  of  Merchantsville,  88  N.  J.  Law,  212.  To  entitle  a  tax- 
payer to  a  deduction,  he  must  deliver  the  statement  to  the  assessor  personally  at 
his  office,  or  his  dwelling.    (Pages  285  to  288.) 

Errors,  what  tribonal  oorrect8«~Lewis  o.  Bastford,  44  Conn.  477.  A  board 
of  relief,  after  notice  to  a  tax-payer,  placed  in  the  column  of  ^^  additions*'  to  the 
tax  list  a  certain  sum  without  designating  the  property  assessed ;  such  assessment 
is  valid. 

People  o.  Big  Kuddy  Iron  Co.  89  111.  116  ;  Madison  Co.  Superyisors  «.  Smiths 
96  ni.  828.  The  remedy  for  over  assessment  in  value  is  by  application  to  the 
board  of  review ;  the  courts  are  powerless  to  relieve.  On  an  application  for  judg- 
ment against  property  for  unpaid  taxes,  evidence  of  excessive  valuation  is  inad- 
missible.   B.  p.,  San  Jose  Gas  Co.  v.  January,  67  Cal.  014. 

Wade  0.  County  Commissioners  of  Craven,  74  N.  C.  81.  The  commissioners 
have  exclusive  origitaal  jurisdiction  against  excessive  valuation ;  statute  gives  no 
appeal. 

Humphreys  v.  Safe  Deposit  Co.  29  Ohio  St.  608.  Under-valuation  of  lands 
corrected  by  the  board  of  equalization,  auditor  only  corrects  *'  errors  in  name  of 
owner,  description,  valuation  or  quantity  of  any  tract  or  lot'' 

Waite  e.  Princeton,  66  Me.  225.  If  a  person  is  properly  assessed  for  some 
perbonal  property,  and  also  for  property  taxable  in  another  town.  His  remedy 
for  the  latter  is  to  apply  for  an  abatement  ;  he  cannot  pay  under  protest  and  sue 
to  recover  back. 

Hicks  «.  Westport,  130  Mass.  478.  A  non-resident  is  taxable  for  some  per- 
sonal property  in  a  township,  but  not  for  all  assesned  ;  he  cannot  pay  under  pro- 
test and  sue  for  the  latter  ;  he  must  apply  for  an  abatement. 

Carlisle  School  District  v,  Hepburn,  79  Penn.  St.  159.  National  bank  stock 
assessed  at  $160  per  share  when  par  value  is  $100;  remedy  is  by  appeal  to  the 
auditor  general. 

Crist  V.  Morris,  11  Phila.  (Pa.)  857.  Dealers  erroneously  assessed,  must  ap- 
peal to  the  board  of  mercantile  appraisers,  as  provided  by  statute.  Equity  will 
not  enjoin  the  tax. 

State  V.  Assessors,  80  La.  Ann.,  Part  I,  p.  201.  The  term  assessment  inLouia- 
iana  tax  laws,  means  valuation  ;  and  the  tax  arbitrators  provided  for  by  statute, 
in  considering  an  '*  over-assessment"  have  no  power  to  determine  what  is,  and 
what  is  not,  exempt  from  taxation. 

Schmidt  t).  New  Orleans,  28  La.  Ann.  429.  A  rule  to  show  cause  is  not  a 
proper  proceeding  to  reduce  an  assessment  of  taxes,  or  revise  a  judgment  for 
them. 

Hamilton  v.  Rosenblatt,  8  Mo.  Appeal,  287.  Courts  of  equity  will  not  dis- 
turb an  assessment  because  of  excesBive«valuation ;  the  fact  that  the  property  is 
assessed  at  double  its  cash  value,  with  the  suspicion  of  partiality  on  the  part  of 
the  assessor,  is  not  suffici^t.  But  when  there  is  an  allegation  of  facts  showing  a 
clear  and  palpable  abuse,  inconsistent  with  any  exercise  of  an  honest  judgment 
on  the  part  of  the  assessor,  the  court  will  interfere. 

B.  p.,  Powers©.  Bowman,  53  Iowa,   359.    Not  correct  over-assessment,  but 
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will  relieve,  when  property  exempt  or  law  unconstitatioiial ;  the  remedy  is  to 
apply  for  abatement  to  board  of  equalization. 

Davis  V.  Clinton,  55  Iowa,  549.  The  petition  to  the  board  of  equalization  to 
correct  assessments  is  an  equitable  proceeding  ;  on  appeal  to  circuit  court  it  is 
tried  de  novo  without  a  jury,  and  in  the  same  way  in  the  supreme  court  of  ap- 
peals. 

Nashville  Sav.  Bk.  c.  Nashville,  3  Tenn.  Chy.  862.  The  Act  of  1875  directed 
that  applications  for  the  correction  of  erroneous  assessments  of  taxes  shall  be 
made  at  specified  terms  of  the  county  court,  "  and  never  thereafter  ;'*  the  act  is 
directory,  and  does  not  take  away  the  jurisdiction  of  the  court  in  the  subject 
— and  its  action  at  other  terms  than  these  specified  is  valid. 

Stearns  Co.  Comrs.  o.  Smith,  25  Minn.  181.  By  statute  a  list  of  lands  assessed 
is  filed  in  the  ofiice  of  the  clerk  of  the  district  court,  who  gives  a  copy  to  the 
county  auditor  ;  and  publishes  the  list  for  three  weeks  in  a  newspaper,  calling 
upon  all  persons  in  twenty  days  after  last  publication  to  file  objections,  this 
gives  the  court  jurisdiction  ;  when  the  notice  requires  objections  to  be  filed  in 
ten  days,  the  court  has  no  jurisdiction.  / 

Auditor  Qeneral  o.  Pullman  Palace  Car  Co.  84  Mich.  59.  Under  the  statute, 
an  appeal  is  allowed  from  the  assessment  of  taxes  by  the  auditor  general  to  the 
circuit  court.  These  proceedings  are  not  judicial  in  the  proper  sense  of  that 
term,  and  cannot  be  reviewed  on  a  writ  of  error. 

New  Orleans  v.  New  Orleans  Canal  Co.  29  La.  Ann.  857.  The  return  of  a  city 
assessor,  fixing  the  amount  of  taxable  capital  of  a  corporation,  will  be  presumed 
to  be  correct,  until  the  contrary  is  shown  by  the  company. 

Lyon  County  Comrs.  v.  Sergeant,  24  Kans.  572.  An  order  of  the  county 
commissioners,  correcting  the  assessment  roll,  is  not  so  conclusive  as  to  the 
amount  of  personal  property  subject  to  taxation,  as  to  prevent  a  tax-payer  ques- 
tioning its  correctness,  in  an  action  to  restrain  the  eoUcction  of  the  tax. 

Kinsley  o.  Marathon  Co.  Suprvs.  49  Wise.  649 ;  Ibid  646 ;  Ibid  647.  (1.) 
Under  the  Act  of  1879,  when  it  appears  that  the  taxes  are  void  on  a  ground  that 
affects  the  assessment  of  all  taxable  property  of  the  town,  the  court  is  required, 
of  its  own  motion,  to  stay  proceedings,  until  a  re-assessment  can  be  had.  So  it 
is  its  duty  to  stay  proceedings  for  the  same  purpose  when  it  appears  that  the 
assessors  has  assessed  property  on  a  basis  of  from  one-third  to  one-half  its  cash 
value. 

s.  p.,  in  Plumer  t). Marathon  Suprvs.  46  Wise.  168.  Where  it  is  also  held, 
that  an  act  making  such  re-assessment  conclusive  evidence  of  the  amount  justly 
due  is  unconstitutional. 

People  V,  Supervisors,  65  N.  T.  800.  The  Act  1871  authorizes  the  county 
court  upon  a  notice  given  to  the  board  of  supervisors  to  recommend  to  the 
board  to  correct  an  erroneous  assessment,  and  refund  the  tax  erroneously 
assessed.  The  board  may  be  compelled  by  mandamus  to  carry  out  the  order  of 
the  county  court. 

B.  p.,  Be  New  York  Catholic  Protectory,  77  N.  Y.  842.  It  is  not  necessary 
that  the  assessment  be  first  adjudged  illegal  by  some  competent  tribunal ;  the 
county  court  may  order  the  refund. 

North  Carolina  R.  R.  tj.  County  of  Alamance,  77  N.  C.  4.  The  proceeding 
for  refunding  an  illegal  tax  paid  under  protest,  is  for  the  county  commissioners 
to  refund  the  county  tax,  and  to  certify  to  the  auditor  the  amount  of  the  State 
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tax  illegally  paid  into  the  treasmy,  and  it  is  his  doty  to  draw  his  warrant  upon 
the  treasurer  for  the  amount.     (Pages  2BS  to  241.) 

Nugent  V,  Bates,  51  Iowa,  77.  The  fact  that  a  party  has  no  knowledge  that 
he  is  assessed,  does  not  relieve  him  of  the  consequences  of  not  appearing  before 
the  board  of  equalization  to  have  errors  in  his  assessment  corrected. 

CerttorarK— State  v.  Collector  of  Ocean,  89  N.  J.  Law,  75.  On  a  certierari 
to  review  a  tax,  the  court  will  not  look  into  the  validity  of  the  title  to  office,  of 
the  members  of  tlia  taxing  body,  holding  under  a  colorable  appointment. 
Their  acts  are  conclusive  as  to  the  public  or  third  persons. 

State  0.  Matthews,  40  N.  J.  Law,  268.  The  court  in  its  discretion  may  re* 
fuse  to  aid  a  tax-payer  who  has  failed  to  apply  to  the  commiaaioners  of  appeal 
for  relief,    a.  p.,  State  v,  Snedeker,  42  N.  J.  Law,  76. 

State  0.  Lowe,  42  N.  J.  Law,  855  ;  State  v.  New  Brunswick  Street  Comzs. 
42  N.  J.  Law,  510.  Writs  of  certiorari  prosecuted  merely  to  set  aside  assess- 
ments of  taxes  on  land,  and  not  in  aid  of  the  prosecutor's  title,  or  to  test  the 
constitutionality  of  the  law  under  which  the  tax  was  levied,  must  be  applied 
for  promptly,  before  the  public  have  been  subjected  to  delay  and  expense  inci- 
dent to  collection  and  sale.    The  relief  may  be  loat  by  laches. 

State  9.  Washoe  Co.  Comrs.  14  Nev.  140.  If  a  board  of  equalization  acta 
without  jurisdiction  in  raiidng  an  assessment,  a  certiorari  ought  to  issue  to  re- 
view the  action  of  the  board,  such  a  defect  is  a  good  defense  pro  taato  in  any 
suit  for  the  tax. 

West  Bend  District  Township  v.  Brown,  47  Iowa,  25.  If  a  board  of  super- 
visors in  apportioning  throughout  the  township,  according  to  the  assessed 
value  of  the  land,  the  tax  exemptions  allowed  by  reason  of  planting  forest 
trees,  errs,  the  remedy  is  by  review  on  appeal,  or  by  writ  of  certiorari — not 
by  injunction.     (Pages  241-248.) 

Assessors,  when  liable* — Hayford  v.  Belfast,  60  Me.  63.  A  highway  tax  waa 
assessed  upon  H.,  payable  in  labor;  it  was  afterwards  assessed  as  a  money  tax 
without  the  statutory  notice  and  demand ;  it  was  paid  under  protest  and  suit 
brought  against  the  town  to  recover  it  back.  He  is  not  entitled  to  recover.  Hia 
remedy  was  against  the  assessors  for  damages  sustained  by  their  errors. 

Hilton  V,  Fonda,  86  N.  Y.  839.  Town  assessors,  with  a  knowledge  of  all  the 
facts,  assessed  the  lands  of  a  non-resident  to  the  owner  personally,  instead  of  the 
mode  prescribed  by  the  statute.  They  are  liable  personally.  But  the  agent  of 
the  owner  having  appeared  before  the  assessors  and  objected  to  the  valuation 
placed  on  the  land,  and  said  nothing  about  the  mode  of  assessment  in  the  name 
of  his  non-resident  principal— that  is  a  waiver  of  the  objection  and  the  principal 
cannot  recover. 

Contra,  Phelps  v.  Thurston,  47  Conn.  477.  A  non-resident  is  improperly 
assessed  with  personal  estate  in  a  town ;  he  cannot  maintain  trespass  against  the 
selectmen.  He  should  pay  the  tax  and  sue  the  town  in  assumpsit.  The  select* 
men  are  only  liable  where  the  illegality  extends  to  the  whole  list.  Affi'd,  0  Conn. 
550. 

Harrison  c.  Milwaukee,  49  Wis.  247.  Only  onp-half  of  the  cost  of  laying  cer- 
tain pipes  was  chargeable  to  the  plaintifTs  lots.  She  paid  the  whole  cost  (which 
was  included  in  the  taxes  against  her  on  the  city  roll),  not  knowing  the  actual 
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cost,  and  under  a  belief  caused  by  the  fraudulent  miarepreBentations  of  the  city 
officers  that  she  was  charged  with  only  one-half  the  cost.  Such  payment  is  not 
voluntary,  and  the  amount  improperly  paid  may  be  recovered  back  from  the  city. 

Moss  «.  Cummings,  44  Mich.  859.  Property  was  assessed  at  only  one-third  of 
its  value  by  a  supervisor;  the  tax  was  paid  and  suit  brought  against  the  treasu- 
rer of  the  town  to  recover  the  illegal  exaction.  He  cannot  recover  for  the  false 
valuation.  The  failure  to  perform  a  public  duty  is  not  the  subject  of  individual 
action  unless  the  individual  has  suffered  special  and  peculiar  injury.  Tax  pro- 
ceedings, regular  on  their  face,  cannot  be  attacked  collaterally  for  fraud,  in  an 
action  against  an  officer  acting  under  them. 

Beers  v.  People,  88  111.  488 ;  Fisher  v.  People,  84  111.  401.  The  Act  of  1874 
provides ''  that  errors  and  irregularities  not  affecting  the  substantial  justice  of  the 
tax  shall  not  affect  the  tax  or  the  assessment  thereof."  This  act  makes  a  radical 
change  on  the  subject.  The  collector,  and  not  the  sheriff^  is  the  proper  person 
to  apply  for  judgment  on  unpaid  taxes. 

Parkinson  o.  Parker,  48  Iowa,  667.  A  tax-payer  cannot  recover  damages  against 
the  assessors  for  over- assessment  of  bis  property,  unless  he  shows  that  the  assess- 
ment  was  made  maliciously.  The  fact  that  the  tax-payer  swore  to  the  list,  or  that 
he  failed  to  appear  before  the  board  and  apply  for  a  reduction,  would  not  excuse 
malicious  wrong-doing.    (Pages  24&-351.) 

ft 

Coring  Defects. — Hewitt's  Appeal,  88  Penn.  St.  55.  Where  the  legislature 
has  power  to  levy  a  tax,  it  may  retroactively  cure  a  want  of  authority  in  the  per- 
son levying  it.    (Page  252.) 


CHAPTER  XIV. 

OOLLBOTION   OF  THE  TAX. 

How  Collected,  Action,  Levy  on  Goods,  Arrest  of  Person.— Yassalboro' «. 
Smart,  70  Me.  808.  A  declaration  in  debt  for  taxes  under  the  statute,  which 
fails  to  show  that  the  defendant  was  liable  to  taxation  in  the  plaintiff  town,  for 
the  years  for  which  the  tax  was  assessed,  is  demurrable. 

People  9.  Winkleman,  96  111.  412.    .  In  an  action  under  the  Act  of  1869  to  re- 
cover taxes  on  forfeited  property,  the  declaration  should  allege  that  the  defend- 
ant was  the  owner  on  the  1st  day  of  May  of  the  year  for  which  the  taxes  were ' 
assessed.    There  is  no  personal  responsibility  except  on  such  owner,     s.  p..  Big- 
gins t).  People,  96  IlL  381. 

English  V.  People,  96  111.  566.  In  a  suit  for  taxes  the  burden  is  on  the  State 
to  show  that  the  tax  is  sanctioned  by  law ;  evidence  that  land  was  assessed  for 
more  than  it  would  bring  is  properly  excluded;  the  remedy  for  that  is  correction 
by  board  or  equalization. 

Hosmer  v.  People,  96  HI.  58.  Act  of  1872  taxes  a  lien  on  land  for  five  years 
when  sold ;  Act  of  1874,  taxes  of  preceding  years  not  collected,  or  abandoned  on 
failure  to  sell  at  end  of  five  ^ears,  to  be  added  to  tax  of  subsequent  years  in  a 
separate  column.  In  a  suit  for  taxes,  held,  Act  of  1874  not  retroactive ;  it  only  pro- 
vides another  remedy  for  the  coUection  of  the  tax ;  does  not  repeal  other  remedies. 
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Staley  «.  Columbus,  86  Mich.  88.  A  suit  for  unpaid  taxes  will  uot  lie  m 
favor  of  a  township,  except  as  provided  by  statute.  The  tax  roll  has  the  force 
of  an  execution,  if  there  is  property  to  levy  on. 

Boot  bay  «.  Race,  68  Me.  851.  A  town  may  recoyer  a  tax  without  proof  that 
the  notice  required  before  assessment  was  given,  the  statute  providing  that  no 
errors  or  omissions  should  affect  the  list,  but  that  the  party  damaged  by  the  er- 
rors might  sue  the  town  for  damages. 

Commissioners  of  Mille  Lacs  v,  Morrison,  22  Ifinn.  178.  By  statute,  publi- 
cation of  the  list  and  notice  give  jurisdiction  in  a  suit  for  taxes;  defects  in  the 
affidavits  to  the  list  do  not  affect  the  jurisdiction. 

Pritchard  v,  Madsen,  24  Eans.  486.  The  Act  of  1877,  which  authorizes  a 
county,  in  case  of  a  failure  to  collect  taxes  by  the  ordinary  process,  to  foreclose 
the  tax  lien  on  land  by  proceedings  in  r$m  against  the  land,  is  valid.  It  is  due 
process  of  law ;  it  is  not  necessary  to  coUect  through  a  single  county  officer;  it  is 
not  essential  to  name  the  owner  in  the  petition. 

People  «.  Lansing,  55  Cal.  898.  In  an  action  to  recover  a  district  school  tax, 
under  a  statute,  it  is  error  to  exclude  evidence  that  the  assessment  roll  had  been 
copied  fVom  the  county  roll ;  the  contents  of  the  assessment  roll  are  not  conclusive 
of  its  coirectness. 

McCrillis  «.  Mansfield,  64  Me.  198.  In  an  action  to  recover  a  poll-tax,  al- 
though the  proceedings  of  the  town,  including* the  warrant  of  the  officer,  are 
regular,  the  defendant  may  show  his  non-residence  in  the  town  at  the  period  of 
assessment. 

Commissioners  of  St.  Louis  «.  Nettleton,  22  Minn.  856.  In  proceedings  to 
enforce  the  payment  of  taxes,  the  owners  of  lands  may  show  a  want  of  authority 
to  levy  the  tax,  without  showing  that  the  tax  was  unfairly  or  unequally  assessed ; 
the  latter  is  a  mere  irregularity  to  be  corrected  at  proper  time. 

Shriver  o.  Cowell,  92  Penn.  St.  262.  Statute  gives  collector  authority,  where 
his  warrant  has  expired,  to  sue  upon  the  warrant.  He  may  decline  to  distrain 
while  the  warrant  is  in  force,  and  having  paid  the  tax,  may  sue  on  the  warrant. 
See  Burroughs  on  Taxation,  page  275,  n.  8. 

Perry  County  o.  Selma,  Ac.  Ry.  Co.,  58  Ala.  546.  The  levy  and  assessment 
create  a  legal  liability  on  the  tax-payer  to  pay,  which  may  be  enforced  by  action  at 
law,  unless  the  statute  provides  an  exclusive  remedy. 

Elizabethtown,  &c.  Ry.  Co.  v.  Elizabethtown,  12  Bush  (Ey.),  288.  The  prop- 
erty of  railway  within  the  limits  of  a  town  may  be  taxed  for  municipal  purposes, 
but  payment  cannot  be  enforced  by  a  seizure  and  sale  of  cars  and  rolling  stock ; 
the  results  from  such  a  course  are  so  mischievous  as  not  to  be  tolerated.  The 
claim  must  be  enforced  like  that  of  other  creditors,  and  the  sale  made  under  the 
directions  of  the  chancellor.    See  Phillips  9.  Winslow,  18  B.  Monroe,  445. 

State  e.  Yellow  Jacket  Silver  Mining  Co.,  14  Kev.  220.  Taxes  by  the  State 
on  the  proceeds  of  mines  are  due  quarterly ;  each  constitutes  a  separate  and  inde- 
pendent liability.     Taxes  for  different  quarters  cannot  be  united  in  the  same  suit. 

Smith  «.  Goldsmith,  68  Ga.  786.  Where  the  statute  imposes  a  specific  tax, 
and  requires  payment  to  be  made  to  the  comptroller  general,  he  is  authorized  by 
Georgia  Code,  §  876,  to  issue  execution  in  case  there  is  no  return  of  the  property 
subject  to  tax.  • 

People  f>.  Thatcher,  95  III.  109.    The  act  adding  one  per  cent,  per  month  in- 
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terest  on  unpaid  taxes  does  not  apply  to  taxes  levied  and  assessed  before  the  act 
took  effect. 

U.  8.  V.  Pacific  Ry.  Co.,  4  Dill.  C.  C.  66,  71.  Taxes  due  the  U.  8.  may  be  re- 
covered by  suit  at  law ;  an  independent  claim,  though  it  has  been  audited  and 
allowed,  cannot  be  offset  against  the  tax.  s.  p.,  Scobey  «.  Decatur  Co.,  72  Ind. 
551,  as  to  State  tax,  and  Hawkins  v  County  of  Sumter,  57  Qa.,  166,  as  to  a  mu- 
nicipal tax.    B.  p.,  Shreveport  e.  Gregg,  38  La.  Ann.  886. 

Reutchler  v.  Hucke,  8  111.  App.  144.  An  arrangement  between  a  collector  and 
a  tax-payer,  that  a  tax  shall  be  discharged  merely  by  marking  it  ''paid*'  on  the 
tax-books,  is  against  public  policy  and  void.  s.  p.,  McLanahan  o.  Syracuse,  18 
Hun  (N.  Y.),  259.  Agreement  to  hold  check  until  tax-payer  able  to  pay.  Lee  9. 
Harlow,  75  Va.  22.    (Pages  258-255.) 

Tax-List.— Mulford  v,  Sutton,  79  N.  C.  276.  The  tax-list,  when  delivered  to 
the  sheriff  by  the  register  of  deeds,  has  the  force  and  effect  of  an  execution,  by 
statute,  s.  p.,  Clifton  v,  Wayne,  80  K.  0.  145.  And  though  the  tax  be  illegal, 
the  officer  collecting  must  pay  it  over;  he  cannot  retain  it  for  that  reason. 

Westhampton  v,  Searle,  127  Mass.  502.  It  is  not  necessary  that  the  warrant 
should  in  terms  specifically  direct  the  sale  of  real  estate  for  taxes. 

First  Nat,  Bank  o.  St.  Joseph,  46  Mich.  526*  The  omission  to  designate  in  the 
warrant  the  township  for  which-  the  treasurer  is  the  officer,  is  not  a  fatal  defect. 
(Pages  255,  257.) 

What  may  be  Taken  by  the  Collector.— Blain  v.  Irby,  25  Eans.  499.  Promis- 
sory notes  and  mortgages  are  '*  goods  and  chattels  '^  subject  to  levy  under  a  tax- 
warrant,  if  possession  can  be  had  of  them  by  the  sheriff  without  committing  a 
trespass.    Negotiable  paper  and  choses  in  action  are  not  subject  to  such  levy. 

Boardman  v,  Goldsmith,  48  Yt;  408.  A  tax- payer  may  be  imprisoned  for  fail- 
ure to  pay  a  tax,  but  the  collector  must  in  a  reasonable  time  leave  with  the  jailor 
an  attested  copy  of  his  warrant;  with  his  return  as  to  the  delinquency. 

Skinner  «.  Lyford,  78  Me.  282.  A  bond  to  obtain  release  from  arrest  for  taxes 
was  executed  to  the  assessors  who  were  in  office  when  the  taxes  were  assessed, 
instead  of  to  those  in  office  when  the  arrest  was  made ;  it  is  good  as  a  bond  at 
common  law,  though  not  conforming  to  the  statute. 

Raynsford  v.  Phelps,  48  Mich.  842.  One  who  has  purchased  an  equity  of  re- 
demption of  mortgaged  lands,  after  a  tax  has  been  assessed,  has  on  it  personal 
property  sufficient  to  pay  the  tax.  The  tax  collector  falsely  returns  the  tax  nuUa 
bona,  and  it  becomes  a  lien  on  the  land,  from  which  the  owner  of  the  mortgage 
has  to  redeem  after  foreclosure.  The  mortgagee  has  a  right  of  action  at  common 
law  against  the  collector,  for  the  injury  in  being  compelled  to  redeem  from  the 
tax  sale.  Public  officers  are  liable  to  individuals  for  a  failure  to  perform  minis- 
terial duties,  in  a  matter  wliere  the  iu dividual  has  a  direct  interest. 

In  re  Hackett,  53  Yt.  854.  A  collector  in  default  in  collection  of  taxes  may 
be  committed  to  jail  by  a  justice  of  the  peace  under  the  statute;  it  is  due  process 
of  law.     (Pages  257-259.) 

Collector  de  faeto,  de  Jure,  Liability  of.- Bebee  v.  Robinson,  52  Ala.  66.  A 
tax-collector  failing  to  give  additional  bond  required  of  him,  obtained  an  injunc- 
tion restraining  the  appointee  of  the  governor  fron^  exercising  the  duties  of  the 
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office,  and  continued  to  act.     Ab  to  the  public  and  third  persona  he  will  be 
treated  as  an  officer  de/acto. 

Jewell  V.  Swain,  57  K.  H.  506.  In  seizing  goods  to  satisfy  a  tax,  the  collector 
must  exercise  a  sound  discretion,  to  secure  the  satisfaction  of  the  tax  with  the 
least  loss  and  inconvenience  to  the  tax-payer;  whether  the  discretion  has  been 
properly  exercised  is  a  question  of  fact. 

Rawson  v,  Spencer,  118  Mass.  40.  When  the  assessors  have  jurisdiction, 
and  no  illegality  appears  oh  the  face  of  the  warrant,  the  collector  is  protected 
in  executing  it.     (Pages  259-261 ) 

San  Francisco  «.  Ford,  52  Gal.  198.  The  collector  is  required  to  pay  all 
moneys  collected  for  State  and  county  taxes  on  first  Monday  in  each  month  ; 
it  is  no  excuse  that  taxes  are  claimed  to  be  illegal  and  paid  under  protest;  the 
State  cannot  await  litigation  of  taxes  paid ;  it  might  be  without  revenue.  If 
onerous  on  collector  to  decide  on  the  validity  of  the  tax,  he  knew  the  law 
when  he  accepted  the  office,  and  took  it  voluntarily. 

s.  p.,  McLean  v.  State,  8  Heisk.  (Tenn.)  22.  Taxes  received  under  a  void 
levy  must  be  paid  over,  no  defense  to  collector. 

Hartford  v.  Franey,  47  Conn.  76.  Sureties  liable  for  moneys  received  as 
taxes,  though  warrants  not  legal,  s.  p.,  Brunswick  v.  Snow,  73  Me.  177  ;  State 
«.  Harney,  57  Miss.,  868  ;  Wilkinson  v,  Bennett,  56  QtA.,  290  ;  Taylor  v.  State, 
51 'Miss.  79. 

Knighton  v.  Curry,  62  Ala.  404.  The  statute  gives  a  lien  on  property  of 
the  tax  collector,  and  that  of  his  sureties,  for  the  amount  of  any 
judgment  which  may  be  rendered  against  him  for  taxes  received,  from 
the  date  of  his  default.  It  is  not  like  the  lien  of  an  execution,  it  operates  like 
a  mortgage,  to  be  enforced  in  a  court  of  equity.  Sureties  who  have  been  com- 
pelled to  pay  for  default  of  principal,  are  entitled  to  be  subrogated  to  the 
rights  of  the  State  against  property  of  the  principal  in  the  hands  of  pur- 
chasers, who  are  charged  by  law  with  notice.  See  Goldsmith  v.  Kemp,  58 
Ga.  106. 

Crawford  «.  Carson,  85  Ark.  65.  The  auditor  has  power  to  issue  a  distress 
warrant  against  a  collector  and  his  sureties  for  the  amount  due  the  State  for 
liquor  licenses  collected  by  him,  simply  upon  the  certiflcate  of  the  county  clerk 
showing  the  amount  due  by  his  settlement.  State  o.  Rushing,  17  Fla.  226  ; 
Norris  V,  State,  47  Texas,  588;  Swan  v.  State,  48  Tex.  120.    (Page  264.) 

Ward  V.  Stahl,  81  N.  T.  406.  The  sureties  of  a  tax  collector  of  the  village  of 
M.,  are  not  liable  for  State,  county  and  town  taxes  imposed  by  the  supervisors, 
in  that  part  of  the  town  included  in  the  territorial  limits  of  the  village  of 
M. ;  duty  of  the  collector  was  to  collect  taxes  imposed  by  the  village. 

Crawford  o.  Richeson,  101  HI.  851.  The  statutory  lien  of  a  tax  collector's 
bond  attaches  to  lands  afterwards  acquired  b}^  him.  His  sureties  aire  entitled  to 
be  subrogated  to  such  lien,  and  their  lien  is  not  affected  by  their  taking  a  mort- 
gage from  the  collector. 

State  9.  Lanier,  81  La.  Ann.  428.     Collector  and  sureties  liable  for  full  amount 

•  of  taxes  collected,  and  subsequently  lost  by  robbery — where  evidence  shows  the 

robbery  could  have  been  avoided  by  the  exercise  of  ordinary  care  and  diligence. 

Vermillion  Parish  Police  Jury  v,  Brookshier,  81  La.  Ann.  786.  A  tax  coUec- 
tor  is  liable  prima  facie  for  the  whole  amount  of  his  assessment  roll ;  he  cannot, 
out  of  the  taxes,  pay  a  judgment  against  the  parish,  s.  p.,  Burke  f>,  Armstrong, 
52  Ala.  48;  Colt  9.  Claw,  28  Ark.  516.    Not  receive  county  warrants. 
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Lane  e.  Howell,  1  Lea  (TeDn.),  276;  Chandler  v.  State,  1  Lea  (Tenn.),  296. 
Bnreties  of  a  collector  are  not  released  by  an  extension  of  the  time  for  collec- 
tion. Although  they  failed  to  acknowledge  their  willingness  to  remain  bound 
on  a  bond  given  in  1874,  as  required  by  Act  of  1875,  and  a  new  bond  was  given 
for  taxes  of  1874,  their  bond  being  for  the  entire  term.  b.  p.,  Wilson  v.  State,  1 
Lea  (Tenn  ),  316.    The  record  states  that  they  did  appear  and  assent. 

Brewer  v.  King,  64  Ala.  287.  The  time  of  entering  upon  the  duties  of  col- 
lector was  changed  from  November  to  April.  B.  was  elected  as  successor  of  A. 
in  Nov.,  1874,  and  entered  upon  duties  April,  1875.  A.  collected  taxes  between 
Nov.,  1874,  and  April,  1875 ;  his  sureties  are  not  liable  for  taxes  collected  in  this 
period. 

Harris  v.  State,  55  Miss.  50;  James  v.  State,  {b.  57.>  A  sheriff  elected  for  a 
term  commencing  January  1st,  1874,  entered  at  once  upon  the  duties  of  collec- 
tor, but  did  not  give  bond  until  October  17, 1874.  The  oflSce  of  collector  was 
not  vacant,  and  his  sureties  are  liable  for  a  default  occurring  after  the  bond  was 
approved. 

State  V,  Daspit,  30  La.  Ann.  pt.  H,  p.  1112.  A  collector  was  removed.  He 
and  his  sureties  are  liable  for  the  amounts  collected  and  not  accounted  for. 

Lewenthall  o.  State,  51  Miss.  645.  Tax  collector  g^ves  two  l>ouds,  with  dif- 
ferent sureties,  those  on  first  bond  liable  for  all  acts  u^til  released  by  execution 
of  the  second  bond.  Sureties  on  the  second  bond  not  liable  for  any  acts  prior 
to  the  giving  of  that  bpnd. 

State  V,  McNeil,  74  N.  C.  585.  Sheriff  elected  as  his  own  successor  in  August, 
1874,  g^ves  bond  in  September,  1874 ;'  his  fiscal  year  runs  from  April  to  April 
of  succeeding  year.  No  liability  on  the  bond  of  1874  for  taxes  of  the  year 
April,  1873,  to  April,  1874 ;  plain  remedy  on  previous  bond. 

State  9.  Floyd, '28  La.  Ann.  558.  Collector  liable  for  fitll  amount  of  roll  less 
delinquent  list,  and  compensation  due  him  for  services  incident  to  the  collec- 
tion. 

Woodall «.  Oden,  62  Ala.  125.  It  is  duty  of  collector  to  pay  certain  taxes  to 
county  treasurer  for  schools ;  the  treasurer  was  required  by  superintendents  of 
public  instruction  to  increase  his  bond;  collector  pays  to  treasurer  without 
knowledge  that  he  has  not  increased  his  bond ;  the  payment  is  good. 

Boothby  v.  Giles,  68  Me.  160.  Bond  of  a  collector  must  be  a  sealed  instru- 
ment. The  words  **  witness  our  hands  and  seals,"  without  a  seal,  do  not  make 
it  a  specialty.  But  if  such  instrument  is  in  proper  form,  and  is  voluntarily  exe- 
cuted and  delivered  in  lieu  of  a  bond,  and  is  accepted  therefor,  it  is  valid  and 
binding  on  the  parties  thereto. 

Ridgway  v,  Wheeler,  90  Penn.  St.  450.  The  constable  who,  under  special 
acts  as  to  Elk  county,  was  directed  to  collect  road  and  sidewalk  taxes,  having 
declined  to  act, — under  a  general  act  the  supervisors  appointed  one  of  their  own 
number  to  collect  these  taxes ;  he  is  a  de  facto  officer,  and  liable  on  his  bond  for 
moneys  collected. 

Sanders  v,  Simmons,  80  Ark.  274.  Lands  were  assessed;  the  assessment  was 
afterwards  fraudulently  raised  by  forgery;  the  collector  demanded  full  amount 
on  the  roll,  and  was  about  to  sell ;  the  amount  wa^paid  under  protest,  and  suit 
brought  for  the  excess  over  the  original  assessment.  The  warrant  protects  the 
collector,  but  if,  after  settlement  with  county  and  State  authorities,  there  is  an 
excess  in  his  hands,  he  is  liable  to  that  extent  to  the  tax-payer. 
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Remedy  for  Illegal  Tax. — Alger  v.  Easton,  119  Mass.  77.  A  tax-payer  was 
arrested  and  imprifioned ;  there  being  no  goods  found ;  he  claimed  not  to  be  an 
inhabitant  of  the  town.  He  sued  assessor  in  trespass  for  assault  and  battery 
and  false  imprisonment.  Statute  protects  assessors-*'  except  for  want  of  integ- 
rity and  fidelity  on  their  parts.  He  cannot  recover  of  assessor,  but  he  may  n- 
cover  of  the  town. 

Mattison  e.  Rosedale,  87  Wise.  255.  Statute  makes  town  liable  **  for  all 
moneys  unlawfully  collected  ;'*  this  includes  a  school  district  tax  illegally  assessfld 
by  the  clerk,  and  collected  by  the  treasurer  of  the  town. 

Tuttle  V,  Everett,  61  Miss.  27.  An  assessment  of  taxes  in  violation  of  law  is 
▼oid,  and  th.e  collector  in  enforcing  it  is  a  trespasser.  Statute  provides  that  if 
he  has  paid  over  the  tax  to  the. municipality  levying  the  tax,  the  tax  may  be 
recovered  of  the  municipality. 

Presbyterian  Church  e.  New  Orleans,  80  La.  Ann.  pt.  I,  259.  Where  then 
is  a  judgment  for  taxes,  and  money  is  paid  in  satisfaction  thereof  it  cannot  be  re* 
covered  back  until  the  judgment  is  reversed ;  the  remedy  is  by  appeal ;  the  judg- 
ment cannot  be  attacked  collaterally. 

Pawnee  County  Comrs.  v,  Atchison,  21  Kans.  748.  No  action  can  t>e  main- 
tained against  the  county  commissioners  for  illegal  school  district  taxes  paid 
under  protest. 

Hill  e.  Wright,  13  N.  W.  Rep.  528  (Micb.).  The  provision  by  statute  against 
replevin  for  property  taken  in  satisfaction  of  a  tax,  does  not  cover  cases  in  which 
the  tax  is  unlawful  on  its  face.  But  it  is  not  to  be  defeated  by  a  mere  claim 
that  the  tax  is  invalid.     (Page  265.) 

Yolontary  Payment*— Powell  e.  St.  Croix  Co.  Suprvs.  46  Wise  210.  In  an 
action  to  foreclose  a  tax  title,  the  owner,  as  a  condition  of  defense,  makes  a  de- 
posit with  the  clerk;  the  tax  is  declared  void,  for  a  reason  that  went  to  the 
groundwork  of  the  tax.  No  deposit  was  necessary  in  such  case.  Its  payment 
was  voluntary  and  it  cannot  be  recovered  back. 

Gachet  9.  McCall,  50  Ala.  807.  Lands  are  advertised  for  sale;  the  owner 
Tdluntarily  promises  collector  if  sale  is  postponed  until  the  next  day  he  will  pay 
taxes  and  charges.  He  pays  under  protest  as  to  the  fees.  No  part  of  it  can  be 
recovered  back. 

8.  p.,  McCriekart  e.  Pittsburgh,  88  Penn.  St.  133.  Voluntary  payment  no 
recovery. 

Henderson  v.  Breckenridge,  18  Rep.  109  (Ky.) ;  Oceanic  Steam  Nav.  Co.  •. 
Tappan,  16  Blatchf.  296.  Tax  paid  by  a  corporation  under  protest,  to  avoid 
penalties  which  could  only  be  recovered  in  judicial  proceedings,  is  voluntary;  no 
recovery— though  tax  void. 

Lyons  v.  Cook,  9  111.  App.  548.  Void  tax  paid  voluntarily  not  recovered 
back,  by  reason  of  an  order  of  the  town  clerk  on  the  supervisor  for  its  payment* 
even  if  audited  and  certified  by  the  board  of  auditors. 

Dubuque  &  Ry.  Co.  v,  Webster  Co.  40  Iowa,  16.  Iowa  Code,  §  762,  that 
where  a  tax  is  paid,  and  thereafter  found  to  be  erroneous  or^Ilegal,  the  board 
of  supervisors  shall  order  the^  treasurer  to  refund  the  same.  It  does  not  apply 
to  a  case  where  money  is  paid  under  a  misapprehension  as  to  the  ownership  of 
property,  with  a  full  knowledge  of  all  the  facts  of  the  case ;  object  of  statute  to 
correct  errors  of  ofl^ers,  not  of  tax-payers. 
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Jackson  v,  Atlanta,  61  Ga.  228.  An  official  sairey  bj  the  citj  engineer  id- 
duded  certain  property  in  the  city  limits;  the  owner  without  protest  paid  city 
taxes  on  it.  By  a  sabseqaent  snnrey  it  fell  without  the  corporate  limits.  No 
recovery;  yoluntary  payment. 

8.  p.,  Oomrs.  of  St.  Joseph  o.  Ruckman,  59  Ind.  06.  No  recoyery  for  yolun- 
tary payment  except  by  statute. 

Dickenson  Co.  Comrs.  «.  National  Land  Co.  38  Eans.  106.  Lands  were  sold 
for  taxes  purchased  by  a  county ;  the  certificate  was  assigned  to  R.,  who  paid 
further  taxes,  and  sold  to  L.,  who  bought  for  the  land  company.  The  taxes  were 
void  because  the  title  to  the  land  was  still  in  the  U.  8.  Payment  is  voluntary, 
and  there  can  be  no  recovery. 

Shane  «.  St  Paul,  26  Minn.  548.  Land  sold  for  taxes  under  a  void  judg- 
ment; a  payment  made  to  the  holder  of  the  tax  certificate  to  sedeem  is  volun- 
tary. 

Drake  «.  Shurtlifif^  24  Hun  (N.  Y.),  422.  Payment  was  refused  by  A.  of  a  tax 
on  personal  property,  on  the  ground  that  he  did  not  live  in  the  town  in  which  it 
was  assessed.  Proceedings  were  had  before  the  county  judge  under  the  Act 
1867,  who,  upon  the  report  of  the  referee,  directed  A.  to  pay  to  the  supervisor 
who  instituted  the  proceedings.  A.  paid  and  sued  the  assessors.  Payment  is 
voluntary,  and  he  cannot  recover.  Order  of  judge. not  force  of  an  execution; 
merely  declares  a  liability.    See  Bailey  «.  Buell,  50  N.  Y.  662. 

Wright  9.  Merrimack,  62  Wise.  466.  Town  not  liable  for  illegal  tax  until 
claim  presented  to  board  of  audit,  and  ten  days  have  elapsed  after  annual  meeting. 

Qarrigan  «.  Knight,  47  Iowa,  525.  Where  a  party  claiming  title  to  land  vol- 
untarily pays  the  taxes  thereon,  and  afterward  it  is  determined  that  his  claim  is 
not  valid.  He  cannot  recover  back  the  taxes  from  the  true  owner ;  one  person 
cannot  make  another  his  debtor  without  his  consent,  or  request. 

Macy  0.  Nantucket,  121  Mass.  851.  A  trustee  under  a  will  cannot  maintain  a 
bill  in  equity  against  two  municipalities  to  determine  in  which  he  is  liable  to  be 
taxed.    The  only  remedy  is  to  pay  under  compulsion,  and  sue  to  recover  back. 

Knowles  «.  Boston,  129  Mass.  551.  By  statute  "  there  can  be  no  recovery 
from  a  town  or  city  for  money  paid  a  collector  of  taxes  unless  there  be  a  notice 
of  sale  by  the  collector  and  protest  in  writing."  A  notice  from  the  city  treasu- 
rer that  it  is  his  duty  to  enforce  payment  of  a  tax  on  land  forthwith,  is  not  such 
notice.  And  when  the  person  paying  the  tax,  stated  orally  to  the  treasurer's 
derk  that  he  paid  under  protest,  and  wished  the  clerk  to  make  a  note  of  it.  The 
clerk  under  instructions  from  the  treasurer,  to  note  all  protests,  noted  the  pro- 
test on  the  tax  receipt  and  also  on  the  treasurer's  books.  This  not  a  protest  in 
writing  under  the  statute. 

Rowland  v.  Boston,  131  Mass.  221.  A  protest  made  to  the  collector  is  suf- 
ficient. It  may  be  written  on  the  tax-bill.  A  separate  instrument  is  not 
necessary.  Rule  as  todomicil  discussed.  16  Gray,  837,  and  12  Allen,  598,  re- 
viewed. 

Lanbom  v.  County  Comrs.  97  U.  S.  181.  L.  was  trustee  in  a  deed  of  lands 
sold  by  a  railway  company  to  A. ;  the  lands  were  taxed  under  decisions  of  the 
Kansas  courts  and  sold  for  taxes,  purchased  by  the  county,  and  certificates 
issued.  L.  redeemed  the  land  and  took  up  the  certificates.  In  16  Wall. 
603,  the  certificates  were  declared  illegal,  and  L.  brought  suit  to  recover 
back  the  taxes.    He  cannot  recover;  under  the  Kausas    decisions    which  are 
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followed,  the  payment  is  volantary;  it  was  not  under  duress,  and  not  neces- 
sary  to  relieve  his  property  from  seizure  or  distress. 

Woodland  Bank  v,  Webber,  52  Cat.  78;  DeBaker  v.  Carrillo,  lb.  473.  A  tax 
paid  under  written  protest,  before  it  became  delinquent,  and  before  threats  were 
made  to  sell  property  for  its  collection,  is  not  paid  under  duress,  and  cannot  be 
recovered,    s.  p.,  Santa  Rosa  Bank  «.  Cbalfant,  52  Cal.  170. 

Galveston  v,  Gorham,  49  Tex.  279.  A  mutual  mistake  of  law  as  to  the  va- 
lidity of  taxes,  is  no  ground  for  recovering  them  back. 

Bank  of  Mendocini  9.  Chalfant,  51  Cal.  471.  Where  a  part  of  the  tax  is  legal 
and  a  part  illegal,  and  they  can  be  separated,  the  legal  portion  is  tendered  and 
refused,  and  the  tax-payer  pays  the  whole  to  prevent  a  sale,  the  illegal  portion 
may  be  recovered  back. 

Mason  v.  Johnson,  51  Cal.  612.  Where  a  tax  collector  enforces  payment  ont^ 
side  the  limits  of  his  district,  a  general  protest  is  sufficient  to  enable  the  tax-payer 
to  recover. 

Marsh  v.  Suprvs.  of  St.  Croix,  42  Wise.  855.  By  statute  where  the  certificates 
of  sale  are  invalid,  the  county  is  required  to  refund  the  amount  actually  paid  for 
them  with  interest.  Lands  sold  for  taxes ;  the  owner  purchased  of  the  assignee 
of  the  county  certificates  of  sale,  and  took  from  him  quit-claim  deeds  of  such  as 
had  been  conveyed ;  the  tax  being  illegal,  he  is  entitled  to  recover. 

Yicksburg  v,  Butler,  56  Miss.  72.  A  tax  paid  under  a  threat  of  the  city  col- 
lector to  shut  up  the  tax-payer*s  shop,  is  not  voluntary,  and  may  be  recovered 
back.  To  hold  the  collector  liable  be  must  have  notice  that  the  tax-payer  in- 
tends to  sue;  if  he  pays  over  without  notice,  then  his  principal  the  city  is  liable. 

Richard  9.  Wapello,  48  Iowa,  507.  Statute  provides  that  the  supervisors 
shall  refund  taxes  improperly  assessed;  they  refused,  and  plaintiff  paid  under 
protest  and  sued ;  he  is  entitled  to  recover  in  this  action.  He  need  not  appeal 
from  their  action ;  that  is  the  remedy  in  cases  of  over-assessment ;  this  is  a  wrong- 
ful exaction. 

Arrapahoe  Co.  Comrs.  o.  Cutler,  8  Col.  849.  No  demand  is  necessary,  before 
bringing  suit,  to  recover  taxes  paid  under  protest. 

Mayor.  &c.  of  Jersey  City  «.  Riker,  88  N.  J.  Law,  225.  A  voluntary  payment 
of  taxes  may  be  recovered  back,  when  the  assessment  has  .been  set  aside  by  judi- 
cial decision.  The  theory  of  voluntary  payment  is  that  the  party  had  an  oppor- 
tunity to  resist  payment,  and  did  not,  but  waived  his  right  and  paid.  Here  he 
prosecuted  his  right  and  was  successful;  like  the  payment  of  a  judgment,  which 
is  afterwards  reversed  and  annulled,  it  may  be  recovered  back  ex  equo  et  hano, 

Robinson  v.  Burlington,  50  Iowa,  240.  The  ordinance  of  a  city  requires  it  to 
refund  taxes  erroneously  or  illegally  assessed ;  the  right  to  recover  is  not  affected 
by  the  fact  that  one  of  the  installments  was  paid  without  protest. 

Goodnow  V,  Moulton,  50  Iowa,  555.  A  party  pays  taxes  for  seven  years  on 
lands  under  the  belief  that  he  owns  them,  the  title  is  adjudged  to  be  in  another, 
who,  pending  the  litigation,  failed  to  have  the  lands  assessed  to  him.  He  is 
entitled  to  recover  from  the  owner.  If  a  person  in  good  faith,  because  of  a  statu- 
tory obligation  on  him,  or  because  public  policy  so  requires,  pays  money  another 
•  is  under  obligation  to  pay,  he  may  recover  as  money  paid  for  the  latter  use,  if 
he  had  knowledge  of  the  payments,  and  if  he  did  not  and  there  were  a  series  of 
payments,  an  assent  will  be  presumed.     (Pages  265  to  269.) 
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Ruggles  V,  Fond  da  Lac,  58  Wise.  436.  Payment  of  taxes  under  protest  to 
an  officer  holding  a  warrant  for  their  collection,  and  who  threatens  to  levy  and 
sell,  is  not  a  voluntary  payment. 

The  Lien  of  the  State  for  Taxes.— Forth  «.  Pursley,  82  III.  lod.  In  an 
action  of  trover  for  a  mill  bought  at  a  tax  sale,  held,  the  possession  of  the  officer 
after  levy  and  before  sale  was  not  essential  to  give  title,  as  to  any  one  claiming 
under  the  tax-payer,  but  it  is  as  to  third  parties  claiming  it. 

Stimson  v.  Wrigley,  86  N.  T.  382.  Machinery  was  sold  under  execution,  but 
not  delivered  to  the  purchaser.  Statute  makes  such  sale  void  as  to  creditors  of 
vendor.  Property  was  afterward  levied  on  for  city  taxes  under  warrants  in  hands 
of  officer  at  time  of  sale;  the  city  is  a  creditor  in  the  sense  of  the  statute;  the 
sale  is  void  and  the  levy  for  taxes  good. 

Garrettson  o.  Schofield,  44  Iowa,  85.  By  statute,  *'  taxes  due  from  any  per- 
son upon  personal  property  shall  be  alien  upon  any  real  property  owned  by  such 
person,  or  to  which  he  may  acquire  title."  It  is  required  to  be  extended  on  the 
tax  roll  opposite  the  real  estate,  s.  p.,  Paulsen  o.  Rule,  49  Iowa,  576 ;  Univer- 
sity Trust  Co.  9.  Webber,  96  III.  846 ;  People  «.  Biggins,  96  111.  481.  In  lat- 
ter case  it  is  said  equity  will  not  enforce  the  lien — ^a  mode  provided  by  statute. 

Evans  «.  Walsh,  41  N.  J.  Law,  281.  A  tax  warrant  d^ivered  to  the  collec- 
tor before  a  fi.  fa.  is  delivered  to  the  sheriff,  but  not  levied  until  after  the  levy 
under  the  fi.  &.,  has  priority. 

Ream  v.  Stone,  102  III.  359.  If  the  collector  fails  to  make  any  levy  on  per- 
aonal  property,  for  taxes  until  after  the  return  day  of  the  warrant,  a  purchaser 
from  the  tax  debtor  will  take  the  property  freed  from  any  lien  thereon  for  taxes. 

Elder  o.  New  Orleans,  81  La.  Ann.  500 ;  Jacobs  v.  Preston,  lb.  514.  Statute 
provides  for  a  registry  of  delinquent  taxes  and  makes  them  a  lien  on  all  proper- 
ty of  the  person  assessed.  As  to  purchasers  of  other  property  than  that  assessed, 
they  are  only  affected  from  the  date  of  the  registry.  When  there  is  a  judgment 
for  taxes,  the  seizure  under  the  fi.  fa.  is  constructive,  and  takes  effect  from  the 
record  of  the  seizure  in  the  mortgage  office.  The  failure  of  the  sheriff  to  return 
the  date  and  hour  does  not  affect  the  lien.  a.  p.,  New  Orleans  Law  «.  Leslie,  28 
La.  Ann.  496. 

New  Orleans  o.  Day,  29  La.  Ann.  416.  The  assessment  of  the  tax  not  only 
creates  a  lien  on  the  property,  but  an  obligation  on  the  individual  to  pay  the  tax. 

Atchison  Ry.  Co.  «.  Jacques,  20  Kans.  689.  Statute  construed  to  give  a  lien 
on  real  estate  from  1st  of  November  of  the  year  of  assessment. 

Hoglan  V.  Cohan,  80  Ohio  St.  486.  By  statute  at  a  judicial  sale  of  land  by 
fiduciaries,  the  court  orders  the  taxes  on  the  land  to  be  discharged  out  of  the 
proceeds  of  sale.  The  taxes  are  payable  October  1st,  but  there  is  a  lien  on  the 
land  for  taxes  from  the  day  preceding  the  second  Monday  in  April ;  the  latter 
lien  is  not  for  the  State,  but  for  purchasers  who  after  that  date  take  the  land 
subject  to  taxes. 

Waterbury  Sav.  Bk.  v.  Lawler,  46  Conn.  248.  By  statute  real  estate  is  liable 
for  taxes  for  one  year  and  afterwards  until  ^  a  transfer  thereof;"  the  foreclosure 
of  a  mortgage  vesting  title  absolutely  in  the  mortgagee  is  such  transfer. 

Smith  0.  Phelps,  68  Mo.  585.  Land  subject  to  the  lien  of  a  special  tax  bill  is 
leased ;  it  is  sold  for  the  tax  bill  and  the  owner  in  fee  purchases,  the  lien  is  ex- 
tinguitthed.  And  when  the  same  property  is  afterwards  sold  under  a  mechanic's 
lien  on  the  buildings,  the  owner  has  no  claim  on  the  purchaser  at  the  latter  sale. 
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McAlister  «.  Anderson.  27  La.  Ann.  425.  A  sale  of  land  for  the  taxes  for  one 
year,  does,  not  release  the  claim  of  the  State  for  taxes  of  another  year,  a  snhw* 
qaent  year.  The  owner  conld  have  redeemed  by  paying  the  taxes  of  the  first 
year,  but  he  would  have  held  it  subject  to  taxes  for  the  subsequent  year,  and  so 
must  the  purchaser. 

Ross  V.  Mabry,  1  Lea  (Tenn.),  226.  A  mere  purchase  at  a  tax  sale,  gives  no 
lien  enforceable  in  equity  for  the  repayment  of  the  money  paid,  when  title  fails. 

Thompson  v.  Savage,  47  Iowa,  622.  A  purchaser  at  a  tax  sale,  void  at  the 
time,  has  no  lien  for  taxes  then  due,  and  no  claim  upon  the  true  owner,  but  for 
taxes  paid  after  the  sale  he  may  recover;  they  are  for  his  benefit. 

Sexton  V.  Peck,  48  Iowa,  250.    The  tax-sale  purchaser  when  sale  void,  by 
statute,  is  subrogated  to  the  rights  of  the  county  and  State.    The  State  is  barred 
in  five  years  after  taxes  are  delinquent ;  so  is  purchaser.  It  was  claimed  that  statute 
did  not  begin  to  run  until  sale  was  declared  void.    s.  r;,  as  to  subrogation  to 
lien,  Petit  9.  Black,  8  Neb.  52. 

Plowman  v,  Williams,  6  Lea  (Tenn.),  268.  Where  taxes  are  due  on  1st  April 
and  constitute  a  lien,  a  conveyance  on  the  2d  of  April  with  covenant  against  in- 
cumbrances makes  grantor  liable  for  taxes  of  that  year. 

Wheeler  «.  Addison,  54  Md.  41.  By  statute  taxes  are  not  in  arrears  until  Ist 
January,  after  the  levy;  and  taxes  **  due  and  in  arrear*'  are  to  be  paid  out  of  pro- 
ceeds of  sale  under  process.  Sale  took  place  on  14th  September,  1877.  Trustee 
paid  taxes  for  1877;  it  was  error. 

Howell  V.  Essex  Co.  Road  Bd.  32  N.  J.  Eq.  672.  The  lien  of  taxes  paramount 
to  that  of  a  mortgage,  where  statute  makes  them  a  lien  on  the  land  and  gives 
the  mortgagee  a  right  to  redeem  and  add  redemption  money  to  his  mortgage 
debt.  8.  p.,  Paterson  «.  O'Neil,  82  N.  J.  £q.  886.  Intention  deduced  from 
charter  of  city. 

Blodgett  0.  German  Sav.  Bk.  60  Ind.  158.  Land  under  mortgage  is  sold  by 
sheriff  at  foreclosure  sale ;  the  purchaser  at  such  sale  is  not  liable  for  the  taxes 
delinquent  which  formed  a  lien  on  the  land ;  the  land  is  liable  and  so  are  the 
crops,  and  mortgagor  is  personally  liable. 

Ingersoll «.  Jeffords,  53  Miss.  37.  There  was  a  decree  in  bankruptcy  that  land 
held  under  a  tax  title  should  be  sold,  and  out  of  the  proceeds  the  taxes  due 
under  the  tax  deed  were  to  be  paid ;  they  were  paid,  and  the  land  discharged. 
After  the  sale  the  holder  of  the  tax  title  paid  taxes  for  the  current  years  assessed 
to  him;  he  is  entitled  to  have  these  taxes  repaid  him  by  the  purchaser;  there  is 
privity  l)etween  them. 

Berwin  v.  Legras,  28  La.  Ann.  852.  After  a  judgment  has  been  obtained  for 
taxes  on  real  estate,  and  declared  a  lien  thereon,  goods  of  the  tax-payer  are 
attached  by  creditors ;  the  collector  intervenes ;  he  has  a  privilege  superior  to  that 
of  the  creditors.    It  is  not  necessary  to  pursue  the  lien  on  the  real  estate. 

Germania  Sav.  Bk.  Appeal,  91  Penn.  St.  345.     By  statute  laud  is  charged  pri- 
marily with  taxes  for  State  and  city,  which  are  declared   prior  liens.     The  fact 
that  the  collector  fails  to  make  the  tax  out  of  personal  property  on  the  premises, 
does  not  postpone  the  lien  to  that  of  a  mortgage. 

Albany  Brewing  Co.  v.  Meriden,  48  Conn.  203.  By  statute  the  tax  on  land  is 
a  lien  upon  the  entire  property  of  the  tax-payer,  real  and  personal.  This  lien 
takes  precedence  of  a  pre-existing  mortgage,  and  is  not  affected  by  the  fact  that 
the  owner  has  other  property  subject  to  levy. 
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Sharp  9.  Thompson,  100  111.  447.  On  the  foreclosure  of  a  mortgage,  the 
mortgagee,  as  to  taxes  paid,  is  subrogated  to  the  lien  of  the  State. 

Home  Say.  Bk.  v.  Mackintosh,  18  Rep.  79  (Mass.).  A  sale  of  mortgaged  land 
for  taxes,  which  is  purchased  by  the  mortgagee,  extinguishes  all  claim  by  him 
for  taxes  paid.     SeeFleesbauerv.  Dollner,  9  Abb.  (N.  C.)  871. 

Hibernia  Nat.  Bk.  v.  Smith,  27  La.  Ann.  59.  Property  mortgaged  and  sold 
under  the  mortgage ;  the  State  and  city  taxes  are  to  be  paid  out  of  the  proceeds 
before  the  debt. 

Home  Sav.  Bk.  v,  Boston,  181  Mass.  277.  Under  Act  of  1862  a  purchaser  at  a 
tax  sale  invalid ;  may  recover  back  from  the  city  amount  paid.  It  is  also  pro- 
vided that  a  mortgagee  taking  possession  shall  be  liable  for  the  taxes  assessed  to 
the  mortgragor.  A  mortgagee  purchases  at  a  sale  which  is  void,  and  sues  to  re- 
cover back;  the  city  cannot  oflfset  the  taxes  assessed  to  the  mortgagor;  they  do 
not  arise  out  of  contract,  and  statute  fixing  liability  of  the  mortgagee  only  gave 
the  city  an  additional  remedy. 

Brooks  V.  Elghmey,  58  Iowa,  276.  A  party  mortgages  a  portion  of  his  real 
estate,  and  then  assigns  all  of  his  property  for  the  benefit  of  his  creditors;  the 
assignee  is  bound  to  pay  the  taxes  levied  on  the  personal  property  after  the 
assignments,  from  the  fund  in  his  hands,  although  by  §  865  of  the  Code  they  are 
a  lien  on  real  estate. 

Dungan*8  Appeal,  88  Penn.  St.  414.  Where  taxes  are  made  a  lieu  upon 
land,  which  is  sold  at  a  sheriff's  sale,  they  are  to  be  paid  out  of  the  pfoceeds  of 
sale,  although  the  person  whose  title  is  sold,  had  neither  the  legal  or  equitable 
title.     B.  p.,  Mesker  v,  Koch,  76  Ind.  68. 

Bellocq  v.  New  Orleans,  31  La.  Ann.  471.  Where  land  is  sold  for  the  pay- 
ment of  taxes  due  city  and  State,  and  the  amount  is  not  sufficient  to  pay  all  the 
taxes  due,  a  confirmation  of  the  sale  will  not  extinguish  the  lien  of  the  city  for 
taxes.  8.  p.,  Atlantic  &  Richmond  Air  Line  Ry.  Go.  «.  State,  63  Ga.  483.  Judi- 
cial sale  does  not  divest  lien  of  State  for  taxes. 

Olinstead  v.  Tarsaey,  69  Mo.  898.  A.  sells  half  of  a  lot  to  B. ;  the  whole  be- 
came subject  to  a  special  tax  lien ;  A.  with  B.*s  consent  executed  trust  deeds  on 
the  whole  lot ;  the  lot  is  sold  under  the  tax  lien  on  execution  to  C.  D.  the  trus- 
tee in  the  deeds,  after  tendering  to  0.  under  the  statute  the  purchase  money  paid 
by  him,  sold  the  land  under  his  trust.  The  proceeds  were  paid  first  to  the  cred- 
itors in  the  trust  deeds,  and  the  residue  divided  between  A.  &  B. ;  C.  is  entitled 
to.  no  part  thereof. 

Humphreys  v.  Allen,  100  III.  511.  The  president  of  a  railway  company,  of 
which  he  was  also  a  creditor,  advanced  money  to  pay  taxes,  which  the  company 
by  its  trust  deed  was  bound  to  pay.  He  has  a  prior  lien  to  creditors  under  the 
trust  deed,  on  the  funds  arising  from  a  foreclosure  sale. 

Barker  v.  Smith,  10  S.  Car.  226.  Where  taxes  are  not  expressly  made  a  lien 
upon  land,  but  provides  for  its  sale ;  it  was  offered  for  sale  and  bid  in  by  the 
State.  It  was  under  mortgage  for  the  purchase  price,  which  was  foreclosed;  the 
deed  of  bargain  and  sale  to  mortgagor  contained  covenant  against  incum- 
brances ;  the  land  did  not  bring  enough  to  pay  the  debt;  mortgagor  having  paid 
taxes  claimed  that  they  were  a  lien,  and  amount  should  be  credited  on  his  bond; 
he  has  no  lien. 

State  0.  Wingfield,  59  Ga.  202.     Prior  to  Act  of   1872  the  collector  could  not 
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tiUDsfer  A  tax  execution,  so  as  to  entitle  the  transferee  to  enforce  it  against  the 
tax-payer ;  he  can  since  that  date. 

Johnson  o.  Christie,  64  Ga.  117.  The  comptroller  general  cannot  transfer  a  tax 
fi.  fa.  issned  by  him  against  wild  lands  upon  receipt  of  the  amoant  dne. 

Dubois  «.  Ponghkeepsie,  82  Han  (N.  T.),  117.  When  the  charter  gires  a  tax 
lien  for  two  years  from  signing  of  the  warrant,  the  sale  mast  be  made  in  that 
period*  Lien  only  two  years.  8.  p.,  Rassell  «.  Deshon,  124  Mass.  842.  Statate 
begins  to  run  from  period  when  tax  lien  committed  to  the  collector. 

States.  Barker,  49  Tex.  768.  The  tax  lien  by  the  constitution  of  Texas  is  a  charge 
merely  of  each  separate  tract  for  the  tax  assessed  against  it.  A  suit  to  foreclose 
a  tax  lien  for  a  gross  sum  against  several  lots  in  a  block  cannot  be  maintsined. 
But  separate  tracts  or  lots  may,  with  the  knowledge  and  approbatioo  of  the 
owner,  be  assessed  as  an  entire  tract  or  lot;  or  they  may  be  so  used  and  occupied 
by  the  owner  as  to  warrant  their  assessment  as  an  entire  lot  or  tract,  a.  p., 
Bute  V.  Hand,  41 N.  J.  Law»  517. 

York  9.  James,  48  N.  J.  Law,  882.  A  tax  collector,  at  the  request  of  a  tax- 
payer, paid  his  tax  and  settled  it  with  the  township ;  he  may  recoyer  it  as  money 
paid. 

Crowell  V,  Osborne,  48  K.  J.  Law,  835.  A  city  treasurer  took  a  note  for  un- 
paid assessments,  entering  it  as  cash;  the  city  did  not  recognize  the  transactioli, 
and  the  treasurer  not  having  paid  the  amount,  cannot  sue  upon  the  note.  (Pages 
269  to  276.) 


CHAPTER  XV. 

MODE  OF  COLLECTING  TAX  BT  BALE   OF  LAKD. 

Forfeitare«~Woodward  «.  Sloan,  27  Ohio  St.  592.  Land  sold  for  non-pay- 
ment of  taxes  is  forfeited  to  the  State,  where  there  are  no  bidders  at  the  sale. 

« 

But  the  deed  shows  a  sale  at  a  specified  date,  and  the  evidence  shows  that  it  was 
not  included  in  the  delinquent  list  of  that  date;  there  is  no  forfeiture. 

Willard  v.  Oomrs.  of  Redwood  Go.  22  Minn.  61.  Under  Statute  of  Minn.  ch. 
11,  §  154,  a  suit  may  be  brought  by  any  one  interested  to  test  a  forfeiture,  whether 
proceedings  valid  or  void  on  their  face.  The  right  does  not  depend  on  the  fact 
that  the  tax  proceedings  cast  a  cloud  upon  the  title,  nor  that  the  case  comes  un- 
der some  acknowledged  head  of  equity. 

Babbitt  o.  Johnson,  15  Kans.  252.  A  tax  deed  which  shows  on  its  face  that 
the  county  was  a  competitive  bidder  is  void ;  county  only  purchase  for  want  of 
bidders. 

Morrill  V.  Douglas,  17  Kans.  291.  A  county  holding  a  legal  certificate, 
issued  on  a  valid  tax  sale  cannot  become  the  purchaser  of  the  same  land  for 
taxes  subsequently  levied,  but  if  the  first  sale  were  void,  then  it  may  so  purchase. 

State  V.  Heman,  70  Mo.  441.  Although  the  statute  provides  that  land  not 
sold  for  want  of  bidders  shall  be  forfeited  to  the  State,  and  all  right  and  title  of 
every  person  shall  be  considered  as  transferred  to  the  State.  Yet  if  other  pro- 
visions of  the  same  statute  recognize  the  right  to  redeem  and  provide  for  the 
payment  of  all  subseiiuent  taxes  on  redemption,  it  will  be  construed  merely  to 
give  the  State  a  lien  for  the  taxes,  and  not  to  vest  the  title  absolutely. 
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Gljmer  v.  Cameron,  55  Miss.  598.  The  auditor*s  deed  to  a  purchaser  of  land 
from  the  State  vests  the  title  of  the  State,  and  the  list  of  lands  sold  to  the  State 
for  taxes  is  jTnma/acitf  evidence  that  the  s^le  to  the  State  was  valid,  a.  p., 
Oaruthersv.  McLaran,  56  Miss.  871. 

Bradford «.  Lafargue,  80  La.  Ann.  pt.  I,  482.  A  purchaser  of  lands  from 
the  State,  takes  them  free  of  all  tax  liens. 

Magruder  v.  Esmay,  85  Ohio  St.  231.  When  the  record  of  sale  required  by 
statute  fails  to  show  that  the  lands  forfeited  to  the  State  for  non-payment  of 
taxes,  were  previously  offered  at  a  delinquent  sale,  and  not  sold  for  want  of  bid- 
ders, a  deed  to  the  purchaser  ftom  the  State  is  void.    (Page  278.) 

DeUnqnent  List.  Jadicial  Gondemnatioii.— Ward  v.  Montgomery,  57  Ind. 
276.  Unless  the  deed  shows  that  the  remedy  against  the  personal  estate  of  the 
tax-payer  is  exhausted  before  sale  of  land,  it  is  inoperative  to  convey  title. 

8.  p.,  Stoudenmire  d.  Brown,  57  Ala.  481.  It  must  appear  as  provided  by 
statute  **  that  no  personal  property  could  be  found  with  reasonable  search.*' 

Johnson  v,  Hahn,  4  Neb.  139.  Sale  without  exhausting  personal  property 
illegal  and  void,  and  equity  will  cancel  deed  or  restrain  officer  from  selling. 
Overruling  Hallenbeck  v,  Hahn,  2  Neb.  277.  s.  p.,  Belden  v.  State,  46  Tex. 
108. 

Contra. — State  v.  Newark,  42  N.  J.  Law,  88.  By  statute  taxes  on  personal 
estate  a  lien  on  real  estate ;  taxes  on  real  estate  have  priority  over  mortgages* 
and  real  estate  may  be  sold  without  resorting  first  to  personal  estate.  A  sale  of 
real  estate  for  taxes  on  real  and  personal  property,  without  exhausting  personal 
estate,  does  not  affect  the  owner,  but  it  does  affect  a  mortgagee,  and  is  erro- 
neous. 

Buck  V.  People,  78  111.  560.  Affidavit  of  printer  of  newspaper  of  the  publi- 
cation of  the  delinquent  list  and  notice  for  judgment,  stating  day  of  publication 
and  paper  in  which  inserted,  is  sufficient  proof  of  publication  to  give  the  court 
jurisdiction.  A  misdescription  of  one  tract  does  not  affect  others;  it  is  no  de- 
fense that  the  tax  is  too  high.  s.  p.,  Chiniquy  o.  People,'  78  HI.  507.  Various 
irregularities  in  application  for  judgment  not  sufficient. 

Burbank  v.  People,  90  111.  554.  The  Act  1878  making  a  statement  in  writing 
of  the  county  collector,  on  an  application  for  judgment  for  taxes,  prima  facie 
evidence  that  all  the  requirements  of  the  law  have  been  complied  with  in  the 
assessment  and  levy  of  the  taxes,  therein  returned  unpaid,  is  constitutional. 
The  legislature  has  power  to  prescribe  rules  of  evidence.  See  cases  cited,  p.  565, 
and  Mix  o.  People,  86  HI.  812. 

Weston  V.  People,  84  111.  284.  Oath  of  collector  to  delinquent  list  must  be 
subscribed  and  sworn  to,  to  authorize  sale  of  land.  s.  p.,  Cotzhousen  v.  Eachler, 
42  Wise.  882.    Oath  of  Co.  treasurer. 

Hogelskamp  o.  Weeks,  87  Mich.  422.  Oath  of  overseer  of  highway  for  high- 
way taxes.    Deed  void. 

People  V.  Otis,  74  III.  884.  When  oath  different  from  that  required  by  stat- 
ute the  court  has  no  juiisdiction. 

Stambaugh  v.  Carlin,  85  Ohio  St.  209.    Must  conform  to  statute. 

Leindecker  «.  People,  98111.21.  Judgment  for  State  and  county  taxes  at 
May  term.     On  special  assessments  city  council  fix  the  term,  any  term  except 
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May.  Delinquent  list  by  statute  to  be  filed  fire  days  before  the  teim ;  this  is 
directory,  and  not  essential.  Hess  «.  People,  84  111.  d47.  Court  by  rule  limit 
time  for  filing  objections. 

Pennuel  v,  Monroe,  80  Ark.  661.  Publication  of  delinquent  list  three  weeks 
before  a  sale,  three  times  in  a  weekly  paper,  is  not  sufficient ;  twenty-one  days 
must  elapse  between  first  publication  and  the  sale. 

Chicago,  &c,  Ry.  Co.  «.  People,  83  111.  467.  The  omission  of  a  lot  or  tract 
from  the  list  of  delinquent  lands,  will  not  defeat  the  judgment  for  the  whole  list. 

Law  V,  People,  84  UL  142.  Imperfect  description  of  land  does  not  defeat  judg- 
ment for  taxes  if  the  owner's  name  is  g^yen.  If  it  does  not  describe  his  land 
he  is  not  injured;  if  it  does,  but  with  uncertainty,  he  ought  to  pay  and  demand  a 
receipt,  with  certain  description. 

Prout  V.  People,  83  111.  154.  The  consolidatiun  of  sereral  separate  special  assess- 
ments against  yarious  tracts  of  land  in  one  proceeding  for  confirmation,  when 
each  lot  only  appears  once,  will  not  defeat  an  application  for  judgment  for 
taxes. 

In  People  9.  Sherman,  88  III.  165,  the  assessments  were  as  an  entitety 
regarding  them  not  as  distinct  improyements,  but  as  combined  in  one  proceed- 
ing. 

Karnes «.  People,  78  HI.  276.  The  collector's  report  of  delinquent  lands, 
shows  that  he  is  collector  for  a  certain  year,  and  that  he  had  not  been  able  to  col- 
lect the  taxes  due  on  the  land  mentioned  in  the  report;  it  sufficiently  shows  for 
what  year  the  taxes  were  leyied. 

Thatcher  v.  People,  79  III.  After  delinquent  list  is  put  in  the  hands  of  the 
printer,  the  printer's  fee  is  chargeable,  though  the  owner  pay  the  taxes  before 
the  paper  is  actually  published. 

Superyisor  of  Houghton  e.  Rees,  34  Mich.  481.  The  statute  requiring  the 
county  treasurer  on  Ist  March  to  giye  the  auditor  general  list  of  lands  delinquent 
for  taxes,  is  directory ;  it  does  not  apply  when  the  time  for  collecting  taxes  has 
been  extended. 

Senicka  t.  Lowe,  74  HI.  274.  A  certificate  of  the  publisher  at  the  foot  of  the 
list  of  delinquent  lands,  and  as  a  continuation  of  the  adyertisement,  without  any 
separate  certificate  since  publication,  will  not  giye  jurisdiction  to  render  judg- 
ment against  the  lands  for  taxes. 

Sampson  «.  Marr,  7  Baxter  (Tenn.).  To  make  a  yalid  title,  the  court  must 
comply  strictly  with  the  statute  as  to  condemnation. 

Quisebert  v,  ^tchison,  51  Md.  478.  Acts  of  1872  confer  on  circuit  court 
limited  jurisdiction  in  confirming  tax  sales,  on  proof  that  material  proyisions  of 
the  law  haye  been  complied  with.  The  order  is  not  conclusiye;  it  establishes  for 
the  purchaser  a  |7n'77ia/a<;i0  cose,  leaying  it  open  to  attack  the  proceedings  for 
irregularity,    s.  p.,  Stoner  y.  FloUrnoy,  28  La.  Ann.  850. 

Andrews  v.  People,  75  III.  605.  The  pendency  of  an  application  for  judg- 
ment against  land  for  taxes  of  a  prior  year  is  a  good  defense  to  a  second  appli- 
cation for  the  same  taxes. 

People  V,  Dragstran,  100  HI.  286.  The  filing  of  the  delinquent  list  and  no- 
tice by  publication  is  essential  to  giye  jurisdiction  in  a  judgment  for  taxes.  A 
description  of  land  as  ^^  the  north  half  of  the  northeast  quarter  of  section  1,^*  giv- 
ing no  range  or  township,  is  defective,  gives  no  jurisdiction,  and  the  judgment  is 
a  nullity.  The  proceeding  is  in  rem;  the  appearance  of  the  owner  and  defense 
on  the  merits  does  not  change  it  to  one  in  pertonam. 
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Cottiogham  v.  Springer^  88  111.  00.  A  valid  judgment  and  precept  for  sale 
are  indispensable  to  a  valid  tax  title. 

Hardin  v.  Gouvemeur,  69  HI.  140.  Land  conveyed  in  tmst,  a  payment  made 
by  the  eeitui  que  irttsi,  made  in  sabserviency  to  the  claim  for  tax,  is  sufficient  ; 
sale  void. 

McRace  v,  McLemore,  8  Heisk.  (Tenn.)  440.  The  sale  must  be  made  in 
accordance  with  the  provisions  of  the  statute,  s.  p.,  In  re  Powell,  lb.  444; 
Cason  «.  Newsom,  lb.  446  ;  Webb  v.  Mitler,  lb.  448.     (Pages  279  to  286.) 

Chicago  Theological  Seminary  v.  Gage,  12  Fed.  Rep.  898.  When  a  tax-payer 
has  been  cited  as  required  by  statute,  and  has  had  his  day  in  court  to  say  why 
judgment  should  not  be  rendered  against  his  land,  he  will  not  afterward  be  al- 
lowed to  attack  the  judgment  collaterally,  on  the  ground  that  the  supreme 
court  has  declared  such  a  tax  illegal. 

Notlee  of  Sale. — Thweatt «.  Black,  80  Ark.  732.  An  advertisement  is  essential 
to  the  authority  of  the  collector  to  sell  delinquent's  lands ;  informalities  in  notice 
will  not  vitiate  ;  as  a  notice  which  describes  tax  as  three  instead  of  one,  if  error 
corrected  and  sale  only  for  one  year.  When  certificate  of  sale  is  assigned,  a  ten- 
der of  redemption  money  to  the  assignee  is  good  if  within  time  prescribed,  but 
if  afVer  the  time  nothing  short  of  an  acceptance  will  make  it  good.    - 

Hier  v.  Rnllman,  22  Eans.  606.  Statute  directs  lands  bid  in  by  the  county 
for  want  of  bidders  to  be  sold  in  five  years  ;  a  sale  before  that  time  is  invalid. 

FoiBter  V.  Forster,  120  Mass.  559.  (1.)  Notice  to  sell  land  or  such  undivided 
part  thereof  as  may  be  necessary,  is  defective,  and  the  deed  of  collector  passes 
no  title;  nor  does  a  deed  of  release,  from  the  city  in  the  same  land,  containing  no 
covenants,  when  the  sale  was  for  city  taxes  upon  a  notice  with  same  defects. 

(2.)  An  act  of  assembly,  after  the  notice  was  decided  to  be  invalid  by  this 
court,  declared  that  no  similar  notice  s)iall  be  deemed  defective,  where  no  pro^ 
ceedings  have  been  commenced  invoking  the  validity  of  such  sale,  and  there  haa 
been  no  alienation  between  period  of  decision  and  the  passage  of  the  act.  Such 
an  act  takes  away  private  property,  and  is  an  exercise  of  judicial  functions  by 
the  legislature;    An  elaborate  discussion  of  retrospective  statutes. 

People  V,  Walsh,  87  N.  T.  481.  The  Act  of  1862  for  the  sale  of  lands  delin- 
quent for  taxes,  requires  the  service  of  a  notice  by  the  purchaser  on  the  owner,  a 
copy  of  which,  with  affidavit  of  service,  is  to  be  filed  in  the  collector's  office.  In 
summary  proceedings  by  the  purchaser  to  obtain  possession  of  the  land,  it  is  es- 
sential to  prove,  by  competent  common  law  evidence,  the  service  of  the  notice. 
The  affidavit  in  the  collector's  office  is  not  competent  evidence;  that  is  a  record 
upon  which  the  collector  can  act  in  making  the  deed. 

Oummings  v,  Easton,  46  Iowa,  188.  Tax  on  personal  estate  a  lien  on  real 
estate,  to  be  entered  on  list  opposite  land  as  unpaid ;  the  failure  to  extend  it  thus, 
makes  the  sale  of  real  estate  fur  personal  tax  invalid,  as  against  one  who  has  in 
the  meantime  acquired  a  lien  thereon. 

Bowman  v,  Eckstein,  46  Iowa,  688.  The  assignment  of  a  certificate  of  sale,  to 
one  who  is  the  holder  of  the  patent  title,  does  not  discharge  the  lien  of  prior  de- 
linquent taxes ;  it  is  regarded  as  a  redemption  by  the  owner.  The  purchaser  at  a 
second  sale  for  all  taxes  has  a  better  title  than  the  owner,  who,  as  well  as  the 
purchaser  at  first  sale,  had  knowledge  of  the  prior  delinquent  taxes. 
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Wall  V.  Wall,  124  Mass.  65.  Statute  notice  "  to  contain  a  substantiallj  accn- 
rate  description  of  the  several  rights  and  lots. 

Matter  of  Tax  Sale  of  Lot,  42  Md.  196.  (1.)  It  is  not  essential  to  state  in  the 
notice  of  sale,  the  time  within  which  the  tax-payer  may  redeem;  an  erroneooa 
statement  of  the  time  does  not  affect  the  validity  of  the  sale.  (2.)  The  Act  of 
1872,  requiring  report  of  sale  to  be  made  to  the  court,  and,  if  regular,  upon  no- 
tice given  by  advertisement  and  no  cause  shown  against  it  to  confirm  the  sale, 
does  not  require  notice  of  any  kind  where  the  proceedings  are  irregular ;  in  such 
cases  the  sale  may  be  set  aside. 

Vernon  e.  Nelson,  88  Ark.  748.    A  sale  on  a  day  opt  appointed,  is  void. 

Milner  «.  Clarke,  61  Ala.  258.  Land  assessed  to  W.  J.  Becon,  in  notice  de- 
scribed as  lands  of  B,  B,  Bagan^  in  precinct  4,  when  they  were  in  precinct  5.  Sale 
void.    s.  p.,  Finley  e.  Qaut,  8  Baiter  (Tenn.),  148.    Misdescription. 

Jefferson  Co.  Corners  o.  Johnson,  28  Eans.  717.  The  description  in  a  notice 
as  '*  The  S.  W.i  Survey  18.  170  acres,  E.  H.  B.  I.  L.  Jefferson  county,  Kansas.** 
is  good,  and  does  not  affect  a  sale ;  nor  does  the  omission  in  the  record  of  the 
levy  of  the  county  commissioners  of  the  words  ^  on  the  dollar.'* 

Corbin  o.  Toung,  24  Kans.  198.  A  failure  to  state  the  place  of  sale  is  fatal ; 
tax  deed  founded  on  such  sale  is  void.  In  a  suit  to  quiet  title,  the  taxes  paid  on 
a  void  sale  cannot  be  declared  a  lien  on  the  land.  The  statute  only  provides  for 
such  lien  in  proceedings  to  recover  the  land.  b.  p.,  Russell  o.  Hudson,  24  Eans. 
571. 

Cahoon  o.  Coe,  57  N.  H.  656.  Statute  requires  notice  to  be  posted  *'  at  some 
place  in  the  town  where  the  lands  lie;*'  a  sale  in  a  place  where  there  are  six  in- 
habited dwellings  is  void,  unless  the  notice  is  posted  in  the  place  where  the 
lands  sold  are  situated.  Discussion,  as  to  public  place,  relative  term  opposite  of 
private,     B.  p.,  Clarke  e.  Rowan,  58  Ala.  401. 

Hilgers  e.  Quinney,  51  Wise.  62.  Statute  requires  notice  in  four  public  places, 
and  one  copy  in  office  of  treasurer.  Afildavit  of  treasurer  that  copies  were 
posted  '*  at  four  public  places  in  the  village  of  Chilton  in  said  county,  one  at 
Chilton  House ;  one  at  the  drug  store  of  W.  M. ;  one  at  the  Washington  House, 
and  one  at  the  ofilce  of  the  county  treasurer,"  is  not  a  compliance  with  the  stat- 
ute, and  the  deed  founded  on  the  sale  is  void. 

Watkins  9.  Inge,  24  Eans.  612.  (1.)  Where  the  statute  requires  the  notice  to 
be  published  once  a  week  for  four  consecutive  weeks,  a  publication  on  the  5th, 
12th,  19th  and  26th  of  a  month,  is  sufficient.  In  Whitaker  e.  Beach,  12  Eana. 
592,  the  statute  was  twenty  days  before  sale.  (2.)  A  tax  deed  is  not  void  because 
the  roll  shows  a  larger  amount  to  redeem  than  the  redemption  notice. 

TuUy  0.  Bauer,  52  Cal.  487.  Statute  directs  delinquent  list  to  be  published, 
with  time  and  place  of  sale,  in  a  paper  published  in  the  city  or  county,  or  in  a 
supplement  to  such  paper;  if  published  in  the  supplement,  it  must  appear  that 
its  circulation  is  co-extensive  with  that  of  the  paper,  both  in  and  out  of  the  city 
and  county. 

Tolman  t.  Hobbs,  OS  Me.  816.  Where  the  statute  requires  notice  of  time  and 
place  of  sale,  and  a  list  of  the  traots  intended  for  sale,  with  the  amount  of  ttn- 
foid  taxes,  interest  and  eosta  to  be  published  for  three  weeks  successively ;  a  publi- 
cation in  the  State  paper  of  a  list  of  all  said  tracts,  and  in  another  paper  published 
in  the  county  of  H.  of  all  said  tracts  that  lie  in  said  county  is  not  sufficient;  it 
does  not  show  a  publication  of  the  amount  o/ unpaid  iaxe$,    (Pages  286  to  294.) 
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By  whom  Land  sold  and  how. — Garner  o.  Anderson,  27  La.  Ann.  888.  Statutes 
constraed  to  vest  in  the  collector,  charged  with  the  duty  of  collecting'  all  taxes 
inclading  the  delinqnent  list,  aathority  to  sell  forfeited  lands,  reserving  to  the 
owner  the  right  of  redemption. 

Garrick  v.  Chamberlain,  97  111.  620.  The  Constitntion  of  1870  directed  that 
sales  of  lands  delinquent  for  taxes  should  be  made  by  a  general  officer  of  the 
county.  Lands  against  which  a  judgment  was  rendered  before  the  adoption  of 
the  Constitution,  are  to  be  sold  by  the  collector  as  formerly. 

Martin  v.  Raysdale,  49  Iowa,  589.  A  grantee  from  a  purchaser  of  lands  sold 
in  mass  at  a  tax  sale  not  publicly  made,  if  he  takes  without  notice  of  the  irregu- 
larities, is  a  bona  fide  purchaser.  Qumret  But  does  he  take  a  good  title  against 
the  owner? 

Galbraith  v.  Drought,  24  Kans.  590.  The  statute  requires  sales  of  lands  de- 
linquent for  taxes  to  be  at  public  auction.  The  treasurer  allowed  persons  to  hand 
him  slips  of  paper  containing  descriptions  of  lands  which  they  wished  to  pur- 
chase, which  he  recorded  at  his  leisure  in  his  books  as  regularly  sold  and  issued 
certificates  of  sale  to  such  persons ;  the  sales  are  invalid.  The  general  custom  of 
the  treasurer  may  be  shown  even  if  parties  cannot  testify  as  to  any  particular 
piece  of  land. 

Chandler  v.  Keeler,  46  Iowa,  150.  The  sale  must  be  public  and  on  a  day 
duly  appointed  *^he  tax  sale  register  is  admissible  to  show  that  the  sale  did  not 
take  place  on  the  day  to  which  it  had  been  a<^oumed.  s.  p.,  Plympton  o.  Sapp, 
55  Iowa,  195.  When  it  appeared  by  the  answer  that  sale  was  made  on  a  non- 
legal  day. 

Phelps  o.  Meade,  41  Iowa,  470.    Tax  sale  commenced  on  the  4th  of  January, 
and  continued  to  the  18th  of  January;  all  sales  were  recorded  as  of  the  4th  of 
January ;  a  deed  reciting  that  a  sale  was  made  on  the  4th,  although  not  actually 
made  on  that  day,  is  valid. 

Butler  o.  Delance,  42  Iowa,  850.  Notice  given  on  first  day  of  sale  that  it 
would  be  adjourned  from  day  to  day.  No  offer  was  made  after  that,  until  the 
agent  of  the  purchaser  handed  to  the  treasurer  a  list  of  tracts,  offering  to  take 
them  for  his  principal  for  the  taxes  due,  and  the  whole  list  was  struck  off  to  him. 
Such  a  sale  is  not  a  public  sale,  and  should  be  set  aside,  s.  p..  Miller  o.  Corbin^ 
46  Iowa,  150. 

Waterson  o.  Devoe,  18  Kans.  228.  (1.)  Deed  shows  on  its  face  that  county 
treasurer  assigned  the  certificate,  before  the  statute  was  passed  vesting  in  him 
such  power,  is  void.  (2.)  The  void  deed  is  not  good  as  color  of  title  to  aid  ad- 
verse possession  under  the  statute  of  limitations. 

Renshaw  o.  Imboden,  81  La.  Ann.  661.  Statute  directs  land  to  be  bid  off  for 
State,  unless  it  brings  enough  to  pay  taxes,  penalties,  costs  and  charges  ;  a  sale 
for  a  less  amount  to  an  individual  is  a  nullity.    (Page  298.) 

Part  of  Taxes  Legal,  and  part  niegal.— -'Gamble  «.  Withy,  55  Miss.  26. 
Where  part  of  the  tax  Ib  legal  and  part  illegal,  a  sale  for  the  whole  tax  is  void. 

Lawrence  o.  Miller,  86  111.  502.  The  statute.allows  the  owner  of  a  part  of  a 
tract  or  lot,  assessed  as  an  entire  tract  or  lot,  to  pay  on  his  part  by  giving  a  spe- 
cific description  thereof  to  the  collector ;  a  sale  after  a  tender  of  part  as  provided 
will  be  set  aside. 

Hunt  «.  Chapin,  42  Mich.  24.  A  tax  deed  based  upon  distinct  taxes  of  dif- 
ferent years,  invalid,  if  the  sale  for  any  one  year  is  valid. 
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Silsbee  o.  Stockle,  44  Micb.  561.  A  sale  for  taxes  part  legal  and  part  illegal 
18  Toid  ;  the  illegality  cannot  be  apportioned.  And  a  statute  declaring  tbat  all 
taxes  assessed  sball  be  presamed  to  be  legally  assessed  until  the  contrary  is  shown 
is  nnconstitutional  as  far  as  it  sustains  sach  a  sale.  s.  p.,  Wilson  «.  McEenna, 
d9  lU.  48;  Reid  p.  Taylor,  56  HI.  285  ;  except  as  to  the  unconstitutional  act. 
And  Hammontree  «.  Lott,  40  Mich.  190,  where  a  portion  of  the  taxes  were  ex- 
cessive. 

Gunther  «.  Lewis,  24  Kans.  800.  A  tax  deed  founded  upon  a  sale  which  in- 
cludes a  printer's  fee  for  adyertising,  twice  as  large  as  that  paid  the  printer,  is 
invalid.     (Page  801.) 

Deaerlptlon  of  Land  Sold,  and  Qaantity.— Selden  o.  Coffee,  55  Mias.  41. 
This  description  in  a  tax  deed  ;  "  Bal:  fractl:  section  11,  township  5,  range  13, 
552  acres  ;''  is  void. 

Marvin  v,  New  Orleans,  80  La.  Ann.  pt  I,  208.  Description :  a  certain  num- 
ber of  lots  of  specific  dimensions  in  a  certain  square  between  certain  streets,  with- 
out giring  their  numbers ;  this  is  defective. 

Lyon  Co.  Comrs.  «.  Qoddard,  22  Kana  880.  Certificate  of  sale  describes 
land  as  ;  *'  187  A.  of  8.  £.  1-4  sec.  27,  town  20,  range  12/'  it  is  too  uncertain  to 
issue  a  deed  upon,  ^nd  the  money  cannot  be  recovered  because  the  county 
clerk  had  not  indorsed  upon  it  his  refusal  to  pay. 

Vaughan  v.  Swayzie,  56  Miss.  704.  The  deed  from  the  State  describes  land 
as  *'  C  plantation  consbting  of  1880  acres,"  but  the  list  of  sales  to  the  State  was 
of  ^'  C  plantation  consisting  of  500  acres"  and  it  was  admitted  that  the  tract 
contained  1880  acres.    The  variance  is  fatal. 

Vaughan  V.  Stone,  55  Iowa,  218.  Deed  describes  as,  ''Northwest  comer 
198  ;"  it  is  not  sufilcient. 

Bruce  e.  McBee,  28  Kans.  870.  Where  real  estate  Is  divided  and  platted  into 
lots  and  blocks,  and  recorded  in  the  office  of  the  reg^ter  of  deeds,  the  statute  of 
1858  contemplates  that  the  recorded  description  should  be  followed  in  assess* 
ments  for  taxation  ;  if  it  is  differently  described  in  the  tax  proceedings,  the  deed 
is  void. 

Shaw  D.  Kirkwood,  24  Kans.  476.  A  sale  of  one-half  of  a  tract  of  land 
assessed  in  bulk,  is  voidable,  and  will  be  set  aside  at  instance  of  the  owner, 
upon  payment  of  taxes  with  interest,  and  costs,  s.  p.,  Kregelo  e.  Flint,  25 
Kans.  695.    Sale  of  a  portion  of  tract  for  a  portion  of  the  tax. 

Pack  V,  Crawford,  29  Ark.  489.  The  statute  requires  each  tract  to  be 
assessed  and  sold  separately  ;a  deed  that  shows  on  its  face  a  violation  of  the 
statute  is  void ;  evidence  aliutide  cannot  be  received  to  contradict  the  recitals. 
8.  P.,  Montgomery  «.  Birge,  81  Ark.  491 ;  Hall  c.  Dodge,  18  Kans.  277  ;  Corbin 
e.  Inslee,  24  Kans.  154. 

Edmonson  v.  Qalveston,  58  Texas,  157.  The  lien  given  by  the  constitution 
for  taxes  upon  land,  is  a  charge  upon  each  separate  tract  for  the  taxes  assessed 
thereon.  And  a  judgment  against  the  owner  of  several  tracts,  declaring  a  lien 
upon  all  for  the  aggregate  amount  of  taxes  due  on  all,  is  invalid. 

Bloom.stein  v.  Brien,  8  Tenn.  Chy.  55.  Statute  requires  land  to  be  sold  to 
the  bidder  who  tDiU  pay  the  taxes  for  (he  lea»t  quantUy  of  landy  '*  to  be  run  off 
from  the  beginning  corner  and  running  with  at  least  one  line  of  the  tract,"  a 
failure  to  comply  strictly  with  the  statute  avoids  the  sale.     s.  p.,  French  «.  Ed-  E 
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iprords,  5  Sawyer's  C.  C.  266.  A  return  of  a  sheriff  ander  a  decree  for  sale  for 
taxes,  that  he  sold  the  whole  of  a  large  tract  to  the  '*  highest  bidder,"  avoids 
tHe  sale.  After  six  years  the  sheriff  amends  his  return  and  executes  a  new  deed. 
It  does  not  aid  the  title.  And  He  well  v.  Lane,  53  Cal.  218.  Sale  to  highest 
bidder  of  one  parcel.  Mandamus  to  compel  sheriff  to  deliver  deed  where  recitals 
contradicted  his  return  refused. 

Whitmore  v.  Learned,  70  Me.  276.  If  it  does  not  clearly  appear,  that  the  sale 
of  the  whole  land  was  necessary,  the  sale  is  invalid,  s.  p.,  Allen  e.  Morse,  72 
Me.  502.     Recitals  of  deed  show  whole,  not  necessary. 

Tread  well  v.  Patterson,  51  Cal.  637.  A  sale  of  land  for  taxes  in  excess  of  the 
tax  and  legal  costs,  unless  the  excess  is  less  than  the  smallest  fractional  com 
authorized  by  law,  is  void.    Tax  and  charges  $81.11,  sale  for  $81.47. 

Townsend  Sar.  Bk.  v,  Todd,  47  Conn.  190.  Where  the  whole  tract  is  more 
than  sufficient,  the  part  sold  must  be  designated  by  metes  and  bounds  ;  an  un- 
divided  interest  cannot  be  sold ;  it  is  not  in  the  power  of  the  officer  to  create  a 
tenancy  in  common  against  the  will  of  the  owner  of  the  land. 

Jacks  9.  Chaffin,  84  Ark.  534.  (1.)  The  statute  requires  the  part  of  tract  sold 
to  be  laid  off  in  a  square  adjoining  one  of  the  comers  of  the  tract.  A  tax  deed 
for  85  acres  of  a  quarter  section  is  a  nullity. 

(2.)  But  possession  under  such  deed  for  the  full  period  of  statute  of  limita- 
tions as  amounts  to  a  valid  defense,  is  an  investiture  of  title,  that  may  be  active- 
ly asserted,  in  all  respects  as  if  acquired  by  deed. 

Nowlin  «.  Burwell,  28  Gratt,  888.  The  statute  requiring  survey  and  plat  of 
land  sold  for  taxes,  where  only  a  part  is  sold,  to  be  examined  by  the  county  court 
and  placed  on  record,  is  intended  to  identify  the  tract  sold,  for  the  owner  and 
others  interested,  and  for  the  guidance  of  the  clerk  in  making  the  deed.  The 
proceeding  is  ex  parte,  does  not  affect  the  rights  of  third  parties,  and  the  court 
does  consider  the  validity  of  the  sale.    (Pages  802  to  806.) 


CHAPTER  XVI. 

PROOEEDmOB    BXJBBEQUENT    TO    BALE. 

Brien  o.  O'Shaughnessy,  8  Lea  (Tenn.),  724.  (1 )  By  statute  to  vest  title,,  it 
must  appear  that  the  land  sold  lies  in  the  county  in  which  it  has  been  reported 
for  the  non-payment  of  taxes,  and  is  sufficiently  described  ;  that  it  has  been  duly 
reported  ;  that  an  order  of  sale  has  been  awarded  ;  and  that  the  sale  was  duly 
advertised.  The  deed  la  prima  faeie  evidence  of  these  facts.  It  need  not  recite 
that  the  collector  followed  the  statute,  in  offering  to  sell  the  smallest  quantity 
to  whoever  would  pay  the  taxes.  The  failure  to  issue  a  copy  of  collector's  re- 
port with  order  of  sale ;  or  failure  of  collector  to  return  the  order  of  sale  in 
time  specified  will  avoid  sale. 

(2.)  Sale  of  several  lots  as  a  whole  tract  not  error,  where  statute  allows  con- 
tiguous tracts  or  lots  forming  one  tract  to  be  included  in  one  valuation. 

Redemption  Notice.— Scheftels  v.  Tabert,  46  Wise.  489.  The  statute  requires 
the  applicant  for  a  tax  deed,  to  serve  a  notice  to  redeem  on  the  occupant  of  the 
land  three  months  before  he  makes  the  application  ;  in  absence  of  statutory  pro- 
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vision,  the  applicant  may  8erv6  the  notice  himself,  and  his  affidavit  of  seirice  is 
sufficient.  Contra,  People  v.  Walsh,  22  Hun  (N.  Y.),  189.  Affidavit  of  service 
not  sufficient . 

Davis  «.  Jackson,  14  West  Virginia,  227.    A  purchaser  is  not  entitled  to  have 
a  commissioner  appointed  to  execute  a  deed,  until  he  complies  with  ch.  81,  §$  IS 
to  24,  showing  where  sale  took  place,  for  what  kind  of  taxes,  who  made  the  sale^ 
by  wht^t  authority  the  sale  was  made,  and  that  land  has  not  been  redeemed. 

Hall  V,  Spencer,  52  Iowa,  408.  The  redemption  notice  that  right  to  redeem 
will  expire  in  00  days,  may  be  served  on  the  owner  of  the  land,  alone ;  it  is  not 
necessary  to  serve  it  on  the  mortgagee  unless  he  be  ii^  possession. 

Long  «.  Wolf,  25  Eans.  523.  (1.)  When  a  redemption  notice  sets  forth  the 
matters  required  by  statute,  but  misstates  the  day  and  year  of  sale,  and  the 
misstatements  are  so  interwoven  into  the  notice  as  to  contradict  the  statutory 
requirements,  and  the  notice  is  thereby  misleading,  the  defect  is  fatal. 

(2.)  A  deed  reciting  the  sale  of  ten  distinct  tracts  together  for  a  gross  sum  is 
void.     See  Hall's  Heirs  o.  Dodge,  18  Kans.  277. 

Potts  «.  Cooley,  51  Wise.  858.    The  statute  requires  the  "  owner  and  holder'' 
of  a  tax  certificate,  before  obtaining  a  deed,  to  serve  a  written  notice  in  a  speci- 
fied  manner  on  the  occupant.    A  notice  which  conforms  to  the  statute  in  all  re- 
spects, except  that  it  states  the  person  giving  the  notice  is  the  '*  holder*'  merely, 
and  not  that  he  is  the  owner,  is  insufficient. 

Fuller  0.  Armstrong,  68  Iowa,  52.  The  notice  is  to  be  served  upon  the  per- 
son in  possession  of  the  land,  and  upon  the  person  in  whose  name  the  land  is 
taxed  ;  when  taxed  to  unknown  owner  no  notice  is  necessary.  A  deed  is  prima 
fade  evidence  that  notice  has  been  served,  or  is  unnecessary.  It  must  be  shown 
to  be  taxed  in  the  name  of  some  person,  to  require  proof  of  notice. 

Robinson  e.  Cedar  Rapids  6k.  48  Iowa,  854.  The  redemption  notice  re- 
quired by  Iowa  Code,  does  not  apply  to  tax  sales  made  before  the  enactment  ; 
the  provisions  are  not  retroactive. 

State  V.  Patterson,  11  Neb.  266.  The  county  treasurer  will  not  be  compelled 
to  execute  a  deed,  where  the  validity  of  the  sale  is  in  dispute,  and  proceedings 
are  pending  in  other  courts  to  have  it  declared  void. 

Qage  9.  Bailey,  100  HI.  530.  Personal  notice  on  occupant  three  months  be- 
fore deed  ;  if  no  occupant,  and  person  in  whose  name  taxed  not  found  upon  dili- 
gent inquiry,  on  affidavit  of  these  facts,  notice  published  five  months.  It  must 
be  unoccupied  at  time  of  publication.     (Pages  809  to  816.) 

Confirmation  of  Sale  and  Amendment  of  Beoord,— Beime  «.  Burdett,  52 
Miss.  795.    Under  the  act  regulating  chancery  practice,  giving  authority  to  adja-   , 
dicate  upon  the  title  without  disturbing  the  possession ;  a  bill   will  lie  in  the 
name  of  the  purchaser,  to  con^fm  a  legal  tax  title ;  all  parties  interested  being 
before  the  court. 

Mead  o.  Nelson,  52  Wise.  402.  (1.)  The  time  limited  for  cancellation  of  tax 
certificates,  applies  not  only  to  direct  proceedings,  but  where  in  ejectment  the 
plain tiff^s  attack  the  certificate  for  irregularity,  and  seek  to  invalidate  it 

(2.)  No  deed  can  issue,  where  the  land  is  not  occupied  for  thirty  days  at  any 
time  in  six  months  preceding  the  application  for  a  deed. 

Lannes  o.  Workingmen's  Bank;  29  La.  Ann.  118.  After  the  period  of  redemp- 
tion has  expired,  a  purchaser  with  a  deed  has  a  prima  facie  title,  which  canoot 
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rricf  i,  be  attacked  collaterally  like  a  simulated  title,  but  must  be  attacked  in  a  direct 

Krn>  proceeding  to  annul.     (Pages  816  to  870.) 
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Etidences  of  Title,  Certificates  of  Sale^  Eights  of  Parchaser  on  Failare  of 
Title. — Hibbard  v.  Brown,  51  Ala.  469.  By  statute  the  certificate  of  sale  is 
Assignable  by  simple  indorsement.  The  certificate  of  sale  does  not  convey 
title  such  as  will  enable  the  holder  to  maintain  ejectment,  before  the  period  of 
redemption  expires. 

Light  «.  West,  42  Iowa,  188.  The  assignee  of  a  tax  certificate  takes  it  subject 
to  all  infirmities,  and  where  fraud  is  established  in  the  sale,  and  the  assignment 
is  alleged  to  be  fraudulent,  the  assignee  must  show  affirmatively  that  he  is  a 
purchaser  for  value,     s.  p.,  Besore  v.  Dosh.  48  Iowa,  211. 

Horn  D,  Gavry,  49  Wise.  464.  A  tax  certificate  is  not  negotiable;  an  assign* 
ment  only  vests  th»  rights  of  the  assignor.  A.  sells  to  B.  and  takes  a  mortgage 
for  purchase  money;  he  agrees  to  purchase  and  cancel  all  outstanding  certifi- 
cates ;  he  purchases  a  certificate  and  hands  it  to  B.,  who  assigns  it  to  C.  A.  hav- 
ing obtained  a  judgment  of  foreclosure  against  B.,  is  entitled  to  have  the  execu- 
tion of  a  deed  to  C.  the  holder  of  the  certificate  restrained. 

Lee  V.  Breezly,  54  Iowa,  660.  In  an  action  of  covenant  on  a  warranty  in  a 
deed,  the  certificate  of  sale  is  evidence  of  the  amount  of  taxes  for  the  year  for 
which  the  sale  was. 

Fischel  v,  Mercier,  82  La.  Ann.  704.  A  purchaser  at  a  tax  sale  cannot  obtain 
possession  by  a  rule  to  show  cause ;  he  must  proceed  by  petition  and  citation, 
s.  p.,  Mayenne  v.  Millandon,  lb.  1128. 

Lloyd  V,  Bunce,  41  Iowa,  660.  B.  purchases  at  a  tax  sale;  the  certificate  is 
made  out  in  his  name,  and  being  unable  to  pay,  P.  advances  the  money  for  him; 
P.  sells  to  G.  and  requests  B.  to  assign,  which  he  does.  Before  the  assignment, 
B*s  wife,  who  claims  the  property  under  a  sherifTs  sale  and  deed,  conveys  to  0. 
B.  joins  in  this  deed.  The  interest  of  B.  in  the  tax  certificate  passed  by  the 
assignment,  and  not  by  the  deed.  s.  p.,  Smith  v.  Stephenson,  45  Iowa,  645,  and 
Springer  t,  Bartle,  46  Iowa,  688. 

Fairbanks  v,  Williams,  24  Kana.  16.  Under  the  statute,  when  a  party  claim- 
ing under  a  tax  deed  fails  to  recover  the  land  in  ejectment,  he  is  entitled  in  that 
action  to  have  the  taxes  paid  by  him  adjudged  a  lien  on  the  land.  s.  p.,  Goe  «!. 
Farwell,  lb.  566 ;  Am  v.  Hoppin,  lb.  566. 

MiUbank  o.  Ostertog,  24  Eans.  462.  0.  commenced  suit  to  enjoin  the  sale  of 
his  land  for  taxes  for  1870,  and  then  sold  to  M.;  the  tax  was  declared  legal  and 
the  land  sold  to  A.  who  received  a  deed,  and  built  a  house  on  it.  The  land  was 
then  sold  to  R.  for  the  unpaid  taxes  of  1869;  he  quitclaimed  to  an  agent  of  C, 
who  quitclaimed  to  M.  A.  was  dispossessed,  but  he  cannot  be  restrained 
from  setting  up  title  to  the  land  unless  he  was  first;  paid  the  tax  of  1870  and  in* 
terest  thereon,  and  the  increased  value  of  the  land  by  reason  of  the  improve- 
ments. He  would  be  entitled  to  this  if  forcibly  dispossessed  at  law ;  equity  will 
give  same  relief. 

Weimer  v.  Porter,  42  Mich.  569.  The  lien  given*by  statute  for  taxes  paid,  on 
land  held  under  a  tax  title  declared  void,  cannot  be  enforced  in  the  action  of 
ejectment  testing  the  tax  title.  The  invalidity  of  the  sale  must  be  first  deter- 
mined, a  judgment  for  the  recovery  of  the  land  had. 

Miller  &  Hurford,  11  Neb.  877.     An  action  may  be  brought  to  foreclose  the 
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tax  lien  given  by  statute  to  the  parchaser  where  the  sale  Ib  invalid  on  tbe  &ce 
of  the  deed,  or  from  failnre  to  take  some  essential  step,  before  bring^g  soit  at  law 
to  test  the  validity  of  the  tax  deed. 

Bobbins  v.  Barron,  84  Mich.  517.  The  statute  authorizing  the  recoveiy  of  the 
amount  paid  at  a.tax  sale,  which  is  not  valid  and  making  a  lien  on  the  land,  does 
not  make  it  a  paramount  lien  to  a  subsequent  tax  title.  It  is  only  a  claim  for 
taxes ;  only  those  having  title  can  question  a  tax  title. 

Peet  V.  O^Brien,  5  Neb.  860.  When  title  fails  the  purchaser  has  a  lien  on  the 
land  for  the  amount  paid ;  it  fails  when  pronounced  invalid  by  a  judgment  or 
decree  of  a  court.  The  lien  cannot  be  foreclosed  until  the  period  of  redemption 
has  expired. 

Flinn  v.  Parsons,  60  Ind.  S73.  The  Act  of  1872,  allowing  25  per  cent,  inter- 
est on  the  amount  paid  by  the  holder  of  an  invalid  tax  title  is  retrospective,  and 
appli^  to  a  title  based  on  a  sale  made  before  the  act  was  pasM.  B.  p.,  Duke  v. 
Brown,  65  Ind.  25. 

Blanton  o.  Ludeling,  80  La.  Ann.  pt.  II,  1382.  In  an  action  to  rescind  a  con> 
tract,  the  consideration  must  be  returned ;  this  principle  applied  in  an  action  to 
recover  land  sold  at  a  tax  sale,  the  taxes  and  costs  must  be  returned  to  the  pur- 
chaser as  a  condition  of  relief. 

Cogbum  9.  Hunt,  56  Ifiss.  681.  A  purchaser  at  a  tax  sale  who  acquires  no 
title,  under  Act  of  1871,  has  a  lien  on  it  for  what  he  pays,  which  he  may  enforce 
by  bill  in  equity.  Prior  to  this  act,  he  had  no  such  right,  b.  p..  Same  v.  Same, 
lb.  718. 

Ooddard  v,  Lyons  Co.  Comrs.  22  Kans.  889.  Under  the  statute,  the  county 
treasurer,  on  a  failure  of  a  tax  title,  may  refund  the  purchase  money,  when  the 
county  clerk  indorses  on  the  certificate  his  refusal  to  convey.  No  remedy  except 
by  statute. 

Arthurs  «.  King,  95  Penn.  St.  167.  Either  the  owner  of  the  land,  or  a  stranger 
to  the  title,  may  take  from  the  purchaser  at  the  treasurer's  sale  a  conveyance  of 
the  inceptive  title,  and  hold  the  same  until  it  ripens  into  a  complete  tax  title. 

Potter  V,  Cooley,  18  N.  W.  Rep.  682  (Wise).  The  taking  of  a  void  tax  deed 
on  a  tax  certificate  does  not  bar  a  subsequent  action  to  foreclose  the  certificate. 

Barber  t,  Evans,  27  Minn.  92.  Where  sale  is  invalid  because  of  an  illegal 
assessment  and  levy,  under  the  statutes,  the  purchaser  acquires  no  lien  for  his 
purchase  money.  The  statute  only  covers  cases  of  legal  assessments  and  irregu* 
larities  in  the  proceedings. 

Dawson  v,  Girard,  27  Minn.  411.  Party  in  possession  defeated  in  ejectment 
is  not  entitled  to  recover  on  account  of  taxes  paid. 

Sohn  V.  Wood,  75  Ind.  17.  Where  one  claims  a  lien  for  taxes  paid  on  the 
lands  of  another,  he  must  show  that  the  lands  were  sold  for  the  taxes  and  pur- 
chased by  him.    He  is  entitled  to  interest.    Hosbrook  o.  Schooley,  74  Ind.  51. 

Siska  «.  Ringgold  County,  11  N.  W.  Reporter,  618  (Iowa).  A  purchaser  hav- 
ing obtained  a  certificate  from  the  county  treasurer  that  there  were  no  delinquent 
taxes,  is  protected  against  such  taxes,  if  they  are  not  brought  forward  on  the 
books,  though  actually  in  existence  at  the  time. 

Phillips  «.  Meyers,  55  Iowa,  265.  Purchaser  at  void  sale,  obtains  judgment 
against  the  parties  personally,  and  then  has  judgment  established  as  a  lien  on 
the  buildings ;  the  lien  only  applies  from  the  judgment ;  the  proceedings  against 
the  parties  constituted  a  waiver  until  that  time. 
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Scott  9.  Chickasaw  Co.  58  Iowa,  47.  A  party  claiming  title  to  land  under  a 
tax  title,  pays  taxes  on  the  land;  be  cannot,  when  be  discovers  bis  title  is  void,  re- 
coyer  the  taxes  from  the  county. 

Greene  o.  Williams,  58  Miss.  762.  By  statute,  the  conveyance  of  the  land 
sold,  is  to  remain  in  the  office  of  the  chancery  clerk  one  year  after  the  sale ;  in 
that  period  the  owner  or  any  one  interested,  or  any  person  for  him,  may  re-pur- 
chase the  same,  and  the  clerk  is  directed  to  cancel  the  conveyance;  **  the  can- 
cellation shall  operate  to  revest  the  title  in  the  party  to  whom  the  land  belongs." 
One  believing  himself  to  be  the  owner  of  land  sold  for  taxes  re-purchases  the  same 
for  himself,  when  in  fact  he  is  not  the  owner;  be  takes  no  title  by  such  action; 
the  title  revests  in  the  true  owner.  And  there  is  no  lien  on  land  for  the  money 
expended  in  such  re-purchase  and  the  payment  of  subsequen  t  taxes. 

Union  Railway  &  Transit  Co.  o.  Skinner,  9  Mo.  A  pp.  189.  A.  in  good  faith, 
believing  himself  to  be  the  owner  of  land,  paid  taxes  on  it  for  several  years;  the 
land  was  condemned  for  public  uses;  and  the  true  owner  claimed  the  money  due 
from  the  city  first.     He  should  be  charged  with  the  taxes  paid  by  A. 

Brownlee  «.  Marion  Co.  58  Iowa,  487.  The  owner  of  land  who  redeems  it 
when  sold  for  the  personal  taxes  of  one  occupying  it,  a  tenant-at-will  may,  under 
f  870  of  Iowa  Code,  recover  from  the  county  the  amount  expended  in  redeem- 
ing it. 

Howes  V,  Gillett,  28  Minn.  281.  The  purchaser,  where  the  sale  is  set  aside, 
has  a  right  of  action  for  delinquent  taxes  paid  by  him  against  the  owner  of  the 
land,  by  statute.  In  such  action  the  duplicates  are  not  prima  fade  evidence ; 
they  depend  on  the  levy  and  assessment;  and  these  matters  are  jurisdictional. 

Wilder  v.  Cockshutt,  25  Kans.  504.  The  owner,  or  mortgagee,  as  a  condition 
of  contesting  in  equity  the  claim  of  the  holder  of  a  tax  certificate,  on  the  ground 
of  illegal  charges  in  the  amount  for  which  the  sale  was  made,  must  tender  the 
amount  conceded  to  be  legal,     s.  p.,  Durfee  f.  Murray,  7  111.  App.  218. 

Miller  t>.  Montague,  32  La.  Ann.  1200.  The  rule  that  when  a  party  seeks  to 
annul  a  tax  sale,  he  must,  as  a  condition,  tender  to  the  purchaser  the  amount  paid 
by  him,  does  not  apply  where  the  precise  amount  to  be  reimbursed  is  not  shown, 
and  forms  a  part  of  a  larger  amount  of  taxes  charged  unlawfully  on  the  property 
sold  and  other  property  of  the  owner,     s.  p.,  Weber  v.  Harriss,  82  La.  Ann.  1309. 

Smith  9.  Janesville,  52  Wise.  680.  Where  action  is  begun  within  six  years, 
under  Act  1874,  and  not  determined  in  that  time,  the  holder  of  the  certificate  has 
one  year  after  the  determination  to  sue ;  but  if  the  action  testing  the  sale  is  deter- 
mined in  the  six  years,  the  holder  of  the  certificate  cannot  sue  after  that  time. 

Kreger  v.  Wood  Co.  Suprs.  44  Wise.  605.  H.  purchased  from  the  county  and 
took  a  deed  from  it.  The  county  held  the  tax  certificate  and  delivered  to  H.  at 
the  time  of  purchase.  H.  sold  the  certificate  to  E.,  but  still  holds  possession  of 
and  enjoys  the  land.  E.  cannot  recover  of  the  county  for  illegal  certificates,  there 
being  no  assignment.     (Pages  820-828.) 

The  Deed.— Putney  t>.  Cutter,  11  N.  W.  Rep.  487  (Wise.).  A  scroll  with  the 
word'^seaf  written  in  it  is  sufficient  to  constitute  a  deed,  if  it  contains  the 
proper  recitals. 

State  V.  Mantz,  62  Mo.  258.  Where  the  statute  does  not  prescribe 
the  form  of  the  deed,  it  must  recite  the  facts  which  authorize  the .  sale.  A 
mandamus  will  not  lie  to  compel  the  execution  of  a  deed  with  specific  recitals. 

Grim  V,  O'Connell,  54  Cal.  622.    Where  the  statute  prescribes  the  form  of  the 
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deed,  the  form  becomes  substance,  and  when  the  recitals  show  a  void  assessment, 
evidence  cannot  be  introduced  showing  a  valid  assessment. 

Sutton  V,  Stone,  4  Neb.  819.  Statutes  giyes  form  of  deed.  *'  under  seal  of 
county  '^  if  this  be  omitted  the  deed  is  void.  s.  p.,  Williams  v.  McLanahan,  67 
Mo.  499.    Omission  of  date  of  order  of  sale. 

Willis  V.  Austin,  53  Gal.  152.  (1.)  Act  allowing  State  board  of  equalization  to 
determine  the  rate  of  taxation,  and  to  allow  for  delinquencies,  is  unconstitational, 
the  Constitution  requires  assessors  to  be  elected  by  the  people  of  their  respective 
districts.  A  tax  deed  under  sale  for  such  tax  determined  by  the  board  is  void. 
(2.)  Part  of  taxes  illegal  and  part  legal  whole  sale  void.  a.  p.,  Harper  t,  Rome, 
lb.  283.  / 

Sheehy  v.  Hinds,  27  Minn.  259.  (1.)  To  make  a  deed  prima  facie  evidence,  it 
must  show  on  its  face,  that,  "  the  taxes  had  become  due  and  delinquent  and  were 
unpaid  at  the  time  of  the  sale."  (2.)  If  the  sale  is  made  on  a  day  other  than 
that  named  in  the  public  notice  with  the  delinquent  list,  it  is  void. 

Johnson  v,  Ashlaad  County,  52  Wise.  458.  Deed  describes  land  as:  ''  lot  3 
and  the  north-east  quarter  section  of  the  north-west  quarter,  less  seven  acres  of 
section  5  of  a  specified  township;*'  it  is  void  for  uncertainty. 

Hubbell  9.  Campbell,  56  Cal.  527.  Statute  requires  deed  to  recite  amount  paid 
by  purchaser  and  that  the  land  is  subject  to  redemption  as  provided  in  Article 
IX  of  the  Constitution.  It  recited  purchase  money  at  $187.50  where  it  was  $668 ; 
and  subject  to  redemption  under  Article  2QII  of  Constitution ;  it  is  void. 

Borlew  v,  Quarrier,  16  West  Va.  108.  The  deed  recites  that  the  land  was  sold 
for  the  nonpayment  of  taxes  for  the  year  1850  of  real  estate  sold  in  September  and 
October,  1855,  whUe  the  list  stated  it  was  for  taxes  nnee  1850,  but  did  not  show 
for  what  year.    The  deed  is  invalid. 

Goodman  v.  Sawyer,  91  Penn.  St.  71.  The  county  commissioners  are  to  pur- 
chase, make  record  of  their  proceedings,  add  county  taxes,  and  allow  the  owner 
to  redeem  in  five  years ;  if  not  redeemed  they  are  to  sell.  When  lands  are  sold  to 
one  otjier  than  the  county,  the  county  treasurer  is  to  make  the  deed  and  ac- 
knowledge it  in  open  court.  When  sold  to  the  county  the  deed  is  not  within  the 
recording  acts. 

Fenton  v.  Way,  40  Iowa,  196.  A  deed  made  after  the  owner  has  paid  to  the 
clerk  the  amount  necessary  to  redeem,  is  void.  The  failure  of  the  clerk  to  notify 
the  treasurer  will  not  defeat  the  redemption. 

McCann  «.  Merriam,  11  Neb.  241.  A  tax  deed  is  to  be  tested  by  the  act  in 
force  at  the  time  the  sale  is  made,  not  at  the  time  the  deed  is  made.  And  if  the 
amount  for  which  the  land  was  sold  includes  a  void  tax,  the  deed  is  void.  * 

Gould  0.  Thompson,  45  Iowa,  450.  The  power  of  the  treasurer  to  execute  a 
second  and  corrected  deed,  when  the  first  does  not  conform  in  its  recitals  to  the 
facts,  does  not  extend  to  executing  one,  which  misstates  facts  respecting  any  pro- 
ceeding prior  to  its  execution. 

Mallory  v.  French,  44  Iowa,  148.  Where  a  person  claims,  under  two  tax  deeds, 
sales  of  the  same  property,  if  the  first  is  shown  to  be  void,  he  may  introduce 
the  second  deed. 

Ockendon  v,  Barnes,  48  Iowa,  615.  Where  the  purchaser  does  not  apply  for 
his  deed  for  more  than  eleven  years,  the  owner  has  a  right  to  presume  an  aban- 
donment of  the  right  of  the  tax  purchaser.  And  the  title  of  the  grantee  of  the 
owner  cannot  be  defeated  by  the  purchaser  after  that  period. 
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Oartwright  v.  McFadden,  24  Kans.  662.  A  deed  for  lots  nambered  consecu- 
tively purporting  to  be  sold  in  bulk,  is  not  void  on  its  face.  But  if  tbe  evidence 
shows  tbey  are  divided  by  a  street,  it  is  void;  separate  and  distinct  tracts  cannot 
be  sold  in  bulk.   Evidence  offered  to  show  that  they  were  sold  separately,  rejected. 

Cooper  V.  Jackson,  71  Ind.  245.  Deed  describes  land  as  '*  part  of  tbe  west 
half  of  Longlois*  reservation;''  it  is  void. 

Poindexter  9.  Doolittle,  54  Iowa,  52.  Redemption  notice  and  deed  described 
land  according  to  the  bid  of  the  purchaser,  *^  fourteen  acres  of  the  land.''  Both 
are  void  for  uncertainty.    (Pages  820-880.) 


CHAPTER  XVII. 

TTTLB   OF  THE  PUBOHASEB  AFTEB  THE  DEED. 

Title,  how  established.— State  v.  West  Hoboken,  40  N.  J.  Law,  100.  All  tbe 
requirements  of  tbe  statute  preceding  and  following  the  sale  must  be  complied 
with  to  give  validity  to  the  tax  deed  ;  of  itself  it  establishes  notbing.  s.  p., 
State  V.  Herron,  29  La.  Ann.  848;  Sullivan  v.  Ware,  11  S.  Car.  880. 

Reed  v,  Crapo,  127  Mass.  80.  Statute  requires  deed  to  state  cause  of  sale.  If 
the  deed  fails  to  state  that  demand  was  made  of  tbe  person  taxed,  and  also  that 
payment  was  not  made  in  fourteen  days,  it  is  void.  a.  p.,  Adams  v.  Mills,  126 
Mass.  278,  where  the  cause  is  stated. 

Treat  v.  Smith,  68  Me.  894.  Statute  requires  deed  to  be  made  in  the  name  of 
the  town;  a  deed  from  ^*B.  treasurer  of  the  town  of  0."  is  void;  it  is  only  the 
deed  of  B. 

McAllister  v.  Shaw,  69  Me.  848.  When  the  grantee  takes  and  holds  posses- 
sion under  a  tax  deed,  m6re  tban  thirty  years,  its  recitals  are  evidence  of  the  facts 
stated;  but  where  there  is  no  such  possession  the  burden  is  in  the  grantee  to  show 
that  the  requirements  of  the  statute  have  been  complied  with. 

Deed  by  Statute,  prima  facie  evidence. — Colman  v,  Shattuck,  62  N.  T.  848. 
Under  the  Act  of  1855  a  comptroller's  deed  is  presunf^tive  evidence  of  the  regu- 
larity of  the  preliminary  tax  proceedings,  and  those  who  assail  it  must  show  by 
satisfactory  evidence  some  irregularity  or  defects,  s.  p ,  Thweatt  o.  Black,  80 
Ark.  782;  Thompson  v,  Lawrence,  58  Tenn.  415;  Hart  o.  Smith,  44  Wise.  218; 
O'Hem  V,  Hibernia  Ins.  Co.  80  La.  Ann.  pt.  II,. p.  959 ;  Inrey  v,  Allison,  80  La. 
Ann.  pt.II,  p.  1284;  Gardenhire  v,  Mitchell,  21  Kans.  88;  Thornton  v.  Smith,  36 
Ark.  508;  Broughton  o.  Sherman,  21  Minn.  481. 

Steeple  v.  Downing,  60  Ind.  478.  '  A  tax  deed  is  only  'prima  facie  evidence 
of  the  facts  recited  therein.  It  confers  no  title  unless  every  fact  necessary  to  a 
valid  title,  and  not  recited,  is  established  otherwise. 

Madland  o.  Benland,  24  Minn.  872.  Under  ch.  11,  §  188  of  Gen.  Statutes,  it  is 
only  necessary  for  the  deed  to  show  that  the  sale  was  directed  by  the  State 
auditor,  to  make  the  deed  prima  facie  evidence  of  title,  s.  p.,  Shearer  o.  Corbin, 
1  McCrary's  0.  C.  805. 

Woodward  v:  Sloan,  27  Ohio  St.  592.  Under  Act  March  14th,  1881,  the 
auditor's  deed  is  prima  facie  evidence  of  title.  But  see  Rhoder  v.  Gunn,  35 
Ohio  St.  887.    The  statute  requires  the  county  auditor,  after  recording  the  de- 
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linquent  list,  to  transmit  it  to  the  aaditor  of  the  State;  also  to  certify  and  forward 
record  of  sales  to  him.  And  the  delinquent  list  and  notice  of  sale  to  be  published. 
A  tax  deed  of  itself,  without  evidence  of  compliance  with  the  proyisions  of  these 
statutes,  is  not  prima  facie  evidence  of  the  validity  of  the  sale. 

Treat  «.  Lawrence,  42  Wise.  380.  The  prima  fade  effect  of  a  deed  is  over- 
come by  proof  that,  at  the  time  the  taxes  on  which  the  deed  is  based  were  levied, 
the  title  was  in  the  United  States ;  no  {mtent  had  issued. 

Lee  V.  Jeddo  Coal  Co.  84  Penn.  St.  74.  County  commissioners  are  authorized 
^^  to  sell  at  public  sale  all  or  any  part  of  the  unvacated  lands  which  have  been 
purchased  for  the  use  of  the  county."  The  deed  recited  the  publication  of  the 
notice  of  sale,  the  legal  presumption  is  that  they  did  their  duty  according  to  law. 

Dequasie  v.  Harries,  16  West  Ya.  845.  Statute  requires  deed  "  to  recite  all  the 
material  circumstances  appearing  in  the  derk^s  office  as  to  the  sale.'^  The  recital 
of  the  deed  that  the  land  was  assessed  in  the  name  of  A.  for  a  certain  year  is 
prima  facie  correct.  If  the  report  of  sales  filed  in  the  clerk's  office  fails  to  show 
in  whose  name  the  land  was  assessed  for  that  year,  and  it  is  sold  for  taxes  of  that 
year  only,  or  that  year  and  others  jointly,  the  deed  is  invalid. 

Magill  f>,  Martin,  14  Eans.  67.  The  form  of  deed  is  prescribed  by  statute ;  where 
the  county  is  the  purchaser  it  should  not  be  followed,  as  it  would  make  the 
county  a  voluntary  purchaser  when  it  can  only  purchase  for  want  of  bidders. 
B.  p.,  McCaustin  v,  McGuire,  lb.  284. 

Morrill  V.  Douglass,  14  Eans.  298.  Where  the  deed  states  the  amount  for 
which  the  land  was  sold  to  the  county,  the  date  of  the  sale,  and  of  the  assign- 
ment of  the  certificate  to  the  purchaser,  but  does  not  state  the  amount  for  which 
it  was  assigned,  the  omission  does  not  invalidate  it. 

Easton  v.  Savery,  44  Iowa,  664.  The  month  of  October  is  fixed  by  law  for 
tax  sales,  but  under  certain  contingencies  it  may  be  in  some  other  month.  A  deed 
which  recites  that  the  sale  took  place  on  first  Monday  in  November  not  void 
necessarily;  it  will  be  presumed  that  the  causes  existed  for  a  change;  they  need 
not  be  shown  affirmatively.    (Pages  882,  888.) 

When  deed  oondasive. — Phelps  «.  Meade,  41  Iowa,  470.  If  there  was  a  sale 
in  fact,  deed  is  conclusive  that  it  was  at  proper  time  and  in  proper  manner, 
s.  p.,  Callanan  «.  Hurley,  98  U.  S.  887,  Iowa  statute;  Thompson  v.  Ware,  48 
Iowa,  455.  Proof  that  there  was  no  public  sale  of  the  land,  and  that  the  alleged 
sale  occurred  at  a  time  to  which  it  had  not  been  adjourned,  overcomes  the  prima 
faeie  character  of  the  deed.    s.  p.,  as  first  case,  Sbawler  v,  Johnson,  52  Iowa,  472. 

Doe  V.  Minge,  57  Ala.  121.  The  Act  1868,  §  87,  so  far  as  it  declares  a  tax  deed 
conclusive  evidence  of  certain  facts,  is  unconstitutional.  If  it  appear  that  per- 
sonal property  can  be  found  in  the  county,  though  not  subject  to  execution,  the 
deed  is  void. 

Virden  u.  Bowers,  55  Mi.ss.  1.  The  deed  is  prima  fade  evidence  that  the 
assessment  is  legal  and  the  proceedings  regular,  and  it  can  only  be  attacked  by 
showing  that  the  taxes  are  paid.  This  construction  of  the  Constitution,  art.  12, 
§  8,  and  statutes;  Cairo,  <&c.  Ry.  Co.  v.  Parks,  82  Ark.  181.  The  legislature  has 
not  the  power  to  declare  the  recitals  in  a  tax  deed  to  be  conclusive  evidence  of 
the  facts  recited.    (Pages  886-888.) 

Bullis  V,  Marsh,  56  Iowa,  747.    The  effect  of  the  deed  as  evidence  to  show 
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the  regalarity  of  the  proceedings,  and  the  operation  of  the  statute  of  limitations 
on  the  title  of  the  purchaser. 

Wilson  0.  Crafts,  56  Iowa,  450.  A  tax  deed  is  not  conclusiye  evidence  of 
service  of  notice  of  the  time  for  redemption,    s.  p.,  Reed  v.  Thompson,  lb.  455.' 

Deed,  how  attached^^Davis  v.  Hare,  30  Ark.  886.  Where  the  taxes  haye  ac- 
tually been  paid  all  the  proceedings  are  void. 

Jacks  V,  Dyer,  81  Ark.  834.  A  deed  under  a  sale,  for  the  non-payment  of 
taxes  for  one  year,  which  does  not  recite  the  assessment  of  the  land  for  that  year, 
but  shows  an  assessment  made  and  filed  in  another  year,  is  void. 

Greer  t,  Wheeler,  41  Iowa,  85.  Distinct  parcels  of  land  should  not  be  sold 
€n  mane  ;  each  lot  should  be  sold  separately.  But  distinct  lots  may  by  user  be- 
come one,  and  when  their  nature  and  use  make  them  one,  the  law  will  so  regard 
them.    A  deed  for  distinct  parcels  in  bulk  is  not  void  on  its  face. 

Person  v.  O'Neal,  32  La.  Ann.  228.  Statute  making  deed  prima  foteie  evidence 
of  title,  puts  burden  on  party  attacking  deed  to  show  non-compliance  with  the 
law.  But  a  sale  in  1875,  before  expiration  of  delay  granted;  or  a  seizure  on  12th 
of  June  and  advertisement  on  14th  June,  where  by  law  it  could  not  be  before 
16th  June ;  or  insufficient  assessment ;  or  want  of  personal  notice ;  or  publication 
twice  in  weekly  paper  instead  of  three  times  in  ten  days ; — these  are  defects  which 
avoid  the  deed. 

McCann  «.  Merriam,  11  Neb.  266.  A  part  of  the  tax  being  void,  it  avoids  the 
deed. 

Smith  9.  Ryler,  74  Ind.  575.  Where  the  tax  deed  fails  to  show  that  the  per- 
sonal property  of  the  delinquent  has  been  exhausted,  or  that  he  had  no  such 
property,  it  is  not  admissible  as  evidence  of  title,  s.  p.,  Howard  v,  Lancaster, 
11  Neb.  582,  when  the  deed  does  not  show  on  its  face  when  sold. 

Blanchard  «.  Powers,  42  Mich.  619.  A  deed  cannot  be  attacked  collaterally, 
by  showing  the  falsity  of  the  supervisor's  certificate  of  valuation ;  the  question 
of  valuation  should  be  raised  by  direct  proceedings  before  the  board  of  equali- 
zation. 

Shoup  0.  Central  Branch  N.  Pacific,  24  Eans.  547.  When  the  statute  does 
not  require  the  land  to  be  sold  as  the  property  of  any  particular  person,  and 
f^irther  provides  that  a  deed  shall  not  be  invalidated  for  irregularities : — ^the  omis- 
sion of  the  official  title  from  the  signature  of  the  assessor  on  the  assessment  roll ; 
the  failure  to  attach  the  seal  of  the  county  clerk  to  the  oath  of  the  assessor  on 
his  return,  and  to  affidavits  of  the  publication  of  the  tax  levy  and  sale;  or  the 
failure  to  state  In  the  notices  of  sale  and  redemption  notice  the  name  of  the 
owner,  it  being  to  some  one  other  than  the  rightful  owner,  the  land  being  in  other 
respects  sufficiently  described,  does  not  invalidate  the  deed. 

Conditions  of  defense  to  tax  tttle.—Tiemay  o.  Union  Lumbering  Co.  47  Wise. 
248.  The  statute  requiring  the  deposit  of  a  certain  amount  in  court  as  a  condi- 
tion of  attacking  a  tax  deed,  only  applies  where  the  attack  is  directed  against 
mere  irregularities.  Where  the  defect  goes  to  the  groundwork  of  the  tax  proceed- 
ings, as  in  the  case  of  a  failure  of  the  assessor  to  make  affidavit  that  the  assess- 
ment tooi  mctdefrom  an  actual  view  of  the  land,  the  defense  may  be  made  without 
the  deposit.  Upon  no  other  construction  can  the  statute  be  sustained,  s.  c, 
PhiJlo  V.  Hiles,  42  Wise.  529. 

Ruggles  V.  Sands,  40  Mich.  561.    The  statute  of  debarring  any  claimant  of 
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land  from  disputing  a  tax  title  therein,  unless  lie  deriTes  title  for  the  State  or 
United  States,  does  not  apply  to  a  defendant  in  action  of  trespass,  who  is  in  poe- 
session  cutting  timber  in  1876  as  the  tenant  of  C,  who  had  a  patent  from  the  TJ. 
8.  in  1860.  The  holder  of  the  tax  title  might  maintain  trespass  against  a  wrong- 
doer, but  not  against  one  in  possession  as  tenant  of  one  claiming  title. 

Jones  V.  Dils,  18  W.  Va.  769.  The  deed  must  conform  to  the  report  of  the 
sale ;  and  if  the  report  of  the  sheriff  shows  that  an  entire  tract  of  land  was  sold, 
this  is  no  authority  for  executing  a  deed  for  a  part  of  such  tract ;  and  if  such  a 
deed  is  executed,  it  is  void.    (Pages  388--340.) 

Statutes  of  Limitation. — Peck  9.  Sexton,  41  Towa,  566.  The  holder  of  a  tax 
title  must  sue  in  fiye  years  from  the  time  the  treasurer's  deed  is  executed  and  re- 
corded. But  this  does  not  affect  the  owner  of  land  iu  possession  from  bringing 
suit  after  that  time  to  remove  a  cloud  from  the  title,  s.  p.,  Wallace  o.  Sexton,  44 
Iowa,  257;  Barrett  «.  Love,  48  Iowa,  108;  followed  in  Barrett  «.  Holmes,  102 
U.  S.  681. 

Bailey  e.  Howard,  58  Iowa,  200.  Prior  to  the  ox>de,  which  took  effect  Sep- 
tember 1st,  1878,  the  statute  began  to  run  from  the  time  the  party  was  entitled 
to  the  tax  deed,  not  from  the  day  of  its  actual  execution  and  recordation.  Onlj 
sales  since  code,  governed  it. 

Smith  «.  Ford,  48  Wise.  115.  The  grantee  in  a  tax  deed  as  a  person  in  actual 
possession,  is  barred  in  three  years  from  the  recording  of  the  tax  deed,  and  under 
the  charter  of  Janesville  the  bar  is  one  year.  If  grantee  has  actual  possession  of 
a  part  of  the  land  during  this  period,  he  acquires  title  only  to  that  part  a.  p., 
Milledge  v.  Coleman,  47  Wise.  184. 

Oconto  County  0.  Jevrard,  46  Wise  817.  (1.)  The  possession  of  a  grantee  in 
tax  deed  is  color  of  title  which  in  three  years  matures  into  a  valid  title,  and  is  a 
bar  to  an  action  for  the  recovery  of  the  land.  (2.)  Query  ?  If,  however,  there 
was  no  authority  in  the  tax  officers,  or  no  liability  of  the  land  to  taxation,  there 
would  be  a  want  of  jurisdiction,  the  sale  void,  and  there  would  be  no  color  of 
title  on  which  the  statutory  bar  could  operate.    (Pages  327-8.) 

Cox  V,  Derringer,  78  Penn.  St.  271.  Where  possession  of  unseated  land  is  not 
taken  by  the  purchaser,  at  a  tax  sale,  the  lapse  of  time  does  not  aid  the  title ;  the 
older  the  title  without  claim  the  weaker. 

Mazsom  v,  Huston,  22  Kans.  643.  A  deed  regular  on  its  face,  with  a  correct 
description  of  the  land,  and  which  has  been  recorded  for  more  than  the  two  years 
prescribed  by  statute,  cannot  be  impeached  by  evidence  that  the  description  on 
the  assessment  roll,  and  in  the  certificate  of  sale,  is  defective. 

State  V.  Newark,  40  N.  J.  Law,  92.  The  provisions  of  the  Act  1869,  allowing- 
the  proceedings  on  which  the  tax  deeds  are  founded  to  be  reviewed  on  eertiorari^ 
does  not  affect  the  limitation  for  an  action  of  ejectment. 

Told  deed  as  eolor  of  title* — Sutton  o.  Stone,  4  Neb.  19.  The  form  of  a  deed 
prescribed  by  statute  requires  it  to  be  '*  under  the  seal  of  the  county  *';  if  this  ia 
omitted  it  is  void,  and  is  not  admissible  in  evidence  to  show  color  of  title. 

Stevens  «.  Johnson,  55  N.  H.  405.  Land  is  described  in  tax  deed  as  *'  100 
acres  of  third  division  of  the  original  right  of  S.  No.  180,  be  the  same  more  or 
less.''    The  tract  contains  200  acres ;  the  deed  is  void  for  uncertainty.    It  fnmishea 
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color  of  title  under  Turhich  tbe  grantee  or  his  assigns  may  enter  and  claim  an  un- 
divided half  of  the  whole  tract. 

Cogel  V,  Rapp,  24  Minn.  191.  A  tax  deed  which  on  its  face  shows  a  want  of 
authority  to  execute  is  void.  And  it  g^ves  no  color  of  title  such  as  would  pro- 
tect a  party  entering  on  the  premises  from  an  action  of  trespass.  Nor  has  it  the 
effect  of  putting  in  motion  the  statute  of  limitations  against  the  right  of  the 
lawful  owner  to  maintain  an  action  to  recover  it  from  such  a  trespasser. 

O'MuIcahy  v.  Florer,  27  Minn.  449.  The  statute  allowing  occupants  of  lands 
ejected  to  claim  for  improvements,  applies  to  those  holding  in  good  faith.  A  tax 
deed  which  does  not  show  on  its  face  authority  of  the  treasurer  to  sell  for  taxes, 
is  void  and  does  not  give  color  of  title,  under  which  a  claim  for  improvements 
can  be  made. 

Meacham  v.  Winstanby,  77  111.  269.'  Under  the  Act  of  1889,  although  the  tax 
deed  is  invalid,  if  the  grantee  pays  taxes  on  the  land  for  seven  successive  years, 
and  then  takes  possession  under  the  deed,  it  is  color  of  title  which  will  bar  an 
action  of  ejectment.  And  it  is  not  material  that  the  first  year's  taxes  were  paid 
before  the  color  of  title  was  obtained,  b.  p.,  Hardin  v.  Crate,  78  III  588;  Whit- 
ney t,  Stevens,  7  III.  585.  In  tbe  last  case,  the  grantee  of  tax  deed  filed  a  bill  to 
remove  cloud  on  account  of  irregularity ;  relief  refused ;  parties  left  to  their  legal 
remedies. 

Pierce  v.  Ware,  41  Iowa,  878.  Irregularities  preceding  the  deed  cannot  oper- 
ate to  defeat  the  bar  of  the  statute  of  limitations.    (Pages  840-845.) 

Improvements* — Surginer  v.  Paddock,  81  Ark.  528.  Where  land  is  forfeited 
to  the  State,  and  the  State  sells  or  donates  the  land,  under  §  8905  of  statutes, 
the  donee  is  liable  for  improvements  made  on  the  land. 

Barrow  v.  Lepene,  80  La.  Ann.  pt.  I,  810.  Where  the  purchaser  at  a  tax  sale, 
which  is  invalid,  claims  for  outlays  that  he  has  made  inuring  to  the  benefit  of 
the  property,  the  burden  is  on  him  to  estabUsh  the  facts. 

Seigneuret  v.  Fahey,  27  Minn.  60.  The  occupant  in  good  faith  under  a  void 
tax  deed,  is  entitled  to  compensation  for  improvements.    (Page  845.) 

McMichael  v.  Oarlyle,  58  Wise.  504.  A  tax  deed  did  not  recite  the  year  of 
execution,  but  the  acknowledgment  was  fully  dated  and  the  deed  proved  to  have 
been  recorded- on  the  same  day.  It  was  competent  ^evidence,  and  the  statute  of 
limitations  begins  to  run  from  the  date  of  recordation. 

Smith  V.  Sherry,  54  Wise.  114.  A  tax  deed  for  lands  outside  the  limits  of  tbe 
taxing  district  is  a  mere  nullity,  and  cannot  set  the  statute  of  limitations  running 
under  the  Wisconsin  statutes  against  owners  in  possession. 

Forey  o.  Bigelow,  56  Iowa,  881.  As  to  how  far  the  possession  and  use  of  un- 
inclosed  land  wiU  support  a  plea  of  statute  of  limitations  ag^ainst  a  tax  title. 

Title  under  tax  deed  absolute  or  derlyative  I— Robbins  e.  Barron,  82  Mich. 
86.  A  valid  tax  title  cuts  off  all  liens  and  incumbrances  previously  existing 
against  the  land ;  even  homestead  and  dower.  The  lien  given  by  statute  to  the 
holder  of  an  invalid  tax  deed  stands  on  no  higher  ground,  and  is  defeated,  s. 
p.,  Maumus  v,  Beynet,  31  La.  Ann.  462 ;  liens  created  by  owner. 

Byington  o.  Stone,  51  Iowa,  81 7.  The  grantee  of  a  tax  title  takes  all  the  rights 
of  the  owner,  and  may  avail  himself  of  the  statute  of  limitations  against  a  con- 
tract to  convey,  just  as  the  owner  might  have  done. 
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Becker  t.  Howard,  66  K.  T.  5.  A  purchaser  at  a  tax  sale  of  land  under  mort- 
gage  takes  the  fee  subject  to  the  oAortgage  debt.  He  is  not  affected  by  a  fore- 
closare  of  the  tax  mortgage  in  a  soit  to  which  he  is  not  a  party. 

Shoemaker  v.  Lacy,  45  Iowa,  423.  A  tract  of  land  cannot  be  sold  twice  at  the 
same  sale  for  taxes  of  different  years;  the  second  sale  is  invalid  ;  the  purchaser 
is  not  entitled  to  a  deed,  and  it  is  not  necessaiy  to  redeem  from  it 

Townseud  v.  Prowattain,  81  Penn.  Bt  189.  Land  on  which  there  was  a  lien 
for  the  taxes  of  1861  and  1862,  was  sold  first  to  satisfy  the  tax  of  1862;  and  the 
proceeds  not  being  sufficient  to  satisfy  both,  was  subsequently  sold  to  satisfy  the 
tax  of  1860.  The  last  purchaser  takes  a  good  title,  the  lien  not  having  been  di»- 
charged  by  the  first  sale.    Affi*g  Philadelphia  e.  Meager,  67  Penn.  St  845. 

Dennison  «.  Keokuk,  45  Iowa,  266.  A  sale  for  State  and  county  taxes  does 
not  free  the  land  from  city  taxes.  Nor  does  a  sale  for  city  taxes  for  one  year  di- 
vest a  lien  for  unpaid  city  taxes  of  a  prior  year.  The  statute  provides,  in  the 
case  of  State  and  county  taxes,  the  sale  shall  be  for  all  taxes^  and  the  deed  vesta 
all  the  right  and  title  and  interest  of  the  State  and  county,  except  liens  in 
behalf  of  the  University  and  school  fund.  There  is  no  such  provision  as  to  cttff 
taxes,  and  the  purchaser  only  takes  the  lien  of  the  city  tax  for  which  it  is  sold, 
jmd  the  land  is  liable  to  previous  taxes.  See  Hough  «.  Eaaley,  47  Iowa,  830. 
Sale  for  State  and  county  taxes  divests  all  liens. 

Gates  «.  Lawson,  82  Gratt  12.  Land  of  A.  is  sold  to  B.,  and  the  deed  is  not 
recorded ;  it  is  assessed  on  the  roll  to  A.,  and  being  delinquent,  is  sold  as  the  land 
of  A.  The  purchaser  only  takes  such  title  as  A.  had  at  the  beginning  of  the 
year  for  which  it  was  assessed — and  having  been  sold  before  that  time  he  takes  no 
title.     8.  p.,  Thibodaux  e.  Keller,  29  La.  Ann.  508 ;  Ex  parU  Macay,  84  ^N.  G.  68. 

Fair  v.  Brown,  40  Iowa,  209.  A  mortgagee  cannot  acquire  a  title  at  a  tax  sale, 
80  as  to  defeat  another  lien-holder.  While  it  is  not  his  duty  to  pay  taxes,  he 
stands  in  such  relation  to  the  property  as  entitles  him  to  redeem  and  look  to  the 
common  fund  for  reimbursement. 

Paul  V,  Linscott,  56  N.  H.  847.  The  purchaser  at  a  tax  sale,  before  the  de- 
livery of  the  collector's  deed,  has  not  such  title  to  the  land  as  will  enable  him  to 
maintain  an  action  q,  e.  /.  for  acts  done  between  the  sale  and  delivery  of  the 
deed.     (Pages  845-848.) 

Stste  V,  Werner,  10  Mo.  App.  41.  The  State  does  not  lose  its  Uen  for  unpaid 
taxes  by  a  sale  and  the  execution  of  a  collector's  deed  under  a  levy  for  the  taxes 
of  a  subsequent  year. 

CHAPTER  XVIL 

DEFENSES   TO  TAX  TTTLES. 

I 

Fraad  in  the  sale. — Johns  v.  Thomas,  47  Iowa,  441.  Where  bidders  combine 
not  to  compete  with  each  other,  by  bidding  in  rotation,  the  sale  is  void.  8.  p., 
Singer  Manf.  Co.  t».  Yarger,  12  Fed.  Rep.  487. 

McLeod  D.  Burkhatter,  57  Miss.  66.    A  tax  collector  cannot  purchase  at  his 
own  sale,  land  sold  for  taxes,     s.  p.,  Cole  t».  Moore,  84  Ark.  582.  A  county  clerk, 
whose  duty  it  is  to  advertise  the  sale  and  attend  it,  and  issue  certificates   of 
sales,  cannot  purchase  lands  sold  for  taxes.    Public  policy  will  not  allow  him  to 
become  a  purchaser. 


.J 
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Qalbraith  v.  DroDght,  22  EaDS.  590.  Statute,  "no  sheriff  or  other  officer 
making  sale,  shall  directly  or  indirectly  purchase  ;'*  it  applies  to  an  auctioneer 
conducting  a  sale  for  the  sheriff;  he  cannot  strike  off  a  tract  of  land  to  himself. 
8.  p.,  Haxton  «.  Harris,  19  Kans. ;  county  treasurer. 

Martin  v.  Parson,  50  Cal.  498.  A  court  commissioner,  whose  duty  it  is  in  tax 
suits  to  draft  the  decree  enforcing  the  lien  of  the  tax,  by  negligence  inserts  a 
clause  that  summons  had  been  seryed,  when  it  had  not.  He  afterward  becomes 
the  purchaser  at  a  tax  sale ;  he  cannot  profit  by  his  own  wrongful  act — the  deed 
will  be  set  aside. 

Fallon  V,  Chidester,  46  Iowa,  588.  The  owner  of  an  undivided  half  of  a  tract 
of  land  cannot  acquire  a  title  at  a  tax  sale  of  the  land  against  his  co-tenant.  He 
has  only  a  charge  on  the  land  for  reimbursement  of  the  amount  paid  out.  s.  p. , 
AUen  o.  Poole,  54  Miss.  323;  Winter  «.  Atkinson,  28  La.  Ann.  650. 

Hunt «.  Gaines,  83  Ark.  267.  One  who  is  receiving  rents  and  profits  of  land, 
and  therefore  bound  to  keep  down  the  taxes,  does  not  strengthen  his  title  by  pur- 
chasing the  land  at  a  tax  sale.  One  under  obligation  to  pay  taxes  cannot  buy  at 
« tax  sale.  s.  p.,  Busch  v,  Huston,  75  El.  843.  Party  in  possession  under  an 
agreement  to  pay  taxes — husband  of  co-heiress  buying — holds  for  benefit  of  his  co- 
tenants. 

Wright  V.  Walker,  80  Ark.  44.  One  retained  as  attorney  in  reference  to  a 
tract  of  land  cannot  buy. 

Fit^erald  v.  Spain,  30  Ark.  95.  Purchaser  in  possession  under  a  title  bond, 
or  his  heirn,  cannot  buy  at  sale  for  taxes  accruing  during  his  p<)88e8Bion. 

Lewis  «.  Ward,  99  HI.  525.  One  whose  duty  to  pay  cannot  buy.  s.  p.,  Mid- 
dleton  Sav.  Bk.  «.  Bacharach,  46  Conn.  772. 

Keokuk  &  Des  Moines  By.  do.  v.  Lindley,  48  Iowa,  11.  The  licen9ee  cannot, 
after  the  termination  of  his  possession,  purchase  at  a  tax  sale,  for  taxes  accruing 
during  his  possession. 

Magner  v.  Hibemia  Ins.  Co.  30  La.  Ann.  pt  II,  1357.  Land  under  mortgage 
is  sold,  and  mortgagee  becomes  the  parchaser.  It  is  subsequently  sold  for  taxes 
accruing  before  foreclosure ;  the  mortgagor  cannot  buy.    It  was  his  duty  to  pay. 

-Connecticut  Ins.  Co.  v.  Butt,  45  Mich.  113.  A  second  mortgagee  may  rely 
on  a  tax  title  as  against  a  first  mortgagee  subsequently  foreclosing  and  then  bring- 
ing ejectment,  unless  the  plaintiff  tenders  repayment  of  the  mortgage  debt  and 
taxes. 

Mathes  v.  Cover,  48  Iowa,  512.  The  purchaser  at  a  sheriff's  sale  under  a  mort- 
gage, is  not  affected  by  a  void  tax  sale,  although  the  tax-purchaser  may  have  re- 
covered possession  of  the  land  by  suit;  such  adjudication  does  not  bind  him. 

Mittenberger  v,  Weems,  31  La.  Ann.  259.  A  presumptive  heir,  who  has 
renounced  the  succession,  may  purchase  the  property  of  the  succession  at  a 
tax  sale. 

Waggener  v,  McLaughlin,  83  Ark.  195.  A  tenant;  where  the  land  is  sold  for 
taxes  without  his  fault  during  his  tenancy,  may  purchase  to  save  himself  from 
eviction.  He  will  be  treated  as  a  trustee  for  the  landlord,  and  only  be  reimbursed 
for  the  amount  paid  and  interest,  and  beneficial  improvements. 

Shoup  «.  Central  Branch  N.  Pacif.  Ry.  24  Kons.  547.  A.  entered  into  a  con- 
tract with  B  to  purchase  land  payable  in  installments,  and  covenanted  to  pay  all 
taxes  imposed.  He  took  possession  and  made  improvements — failed  to  pay  the 
taxes ;  he  surrendered  the  contract  to  B.,  who  released  him  from  all  liability  on 
his  contract  and  covenants.    A.  may  purchase  the  land  at  a  delinquent  tax  sale. 
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Jury  V,  Day,  54  Iowa,  578.  An  agent  at  a  tax  sale  parcbases  land  upon  which 
he  held  a  mortgage,  making  it  his  daty  to  pay  the  taxes ;  this  will  not  affect  the 
title  of  the  principal  for  whom  he  bought. 

Pearson  e.  Robinson,  4i  Iowa,  418.  A  tax-purchaser  assigned  his  certificate 
to  another,  who  had  an  agent  bidding  for  him  at  the  same  sale,  but  who  an- 
nounced for  whom  his  bids  were  made.  This  was  not  a  combination  of  bidden, 
avoiding  the  sale. 

Seaver  «.  Cobb,  98  III.  200.  C.  was  in  possession  of  land,  claiming  to  enter 
it  as  land  of  the  United  States ;  it  is  sold  for  taxes  to  B.,  then  C.  buys  of  B.  He 
has  a  right  to  purchase  this  title  to  perfect  his  possession,  no  policy  of  the  State 
is  violated,  the  tax  is  paid  and  he  was  under  obligation  to  pay  it 

Ellis  V,  Peck,  45  Iowa,  112.  The  deputy  of  a  county  treasurer  enters  a  sale 
upon  his  books  to  a  person  not  present  at  the  sale,  who  subsequently  assigned  the 
certificate  to  him.  The  sale  is  not  void,  but  may  be  set  aside ;  it  is  voidable. 
The  statute  which  allows  the  owner  to  attack  a  sale  for  fraud  in  the  ofScer,  or 
purchaser,  construed  to  limit  the  attack  as  to  the  purchaser,  to  the  period  allowed 
for  executing  the  deed. 

Huston  V,  Markley,  49  Iowa,  162.  Fraud  at  a  tax  sale  will  not  vitiate  the 
title  of  the  purchaser's  grantee,  if  he  takes  upon  good  consideration  and  without 
notice  of  the  fraud. 

Champaign  v.  Harman,  98  111.  491.  A  city  has  no  power  to  buy  at  a  tax  sale, 
without  an  enabling  act ;  the  general  power  to  acquire  real  estate  will  be  con- 
strued to  mean  for  corporate  purposes. 

Leppo  «.  Gilbert,  26  Kans.  188.  A  tenant,  or  other  person  under  obligation 
to  pay  on  land,  cannot  purchase  at  a  tax  sale  of  the  land,  nor  acquire  title  from 
the  holder  of  a  tax  deed  under  such  sale.  s.  p.,  Williamson  «.  Russell,  85  N.  J. 
£q.  612.    (Pages  850-855.) 

Payment^  before  sale. — Hickman  «.  Eempner,  85  Ark.  505.  Where  the  owner 
intends  to  pay  the  taxes  on  one  tract  and  so  informs  the  collector  and  pays  him 
the  proper  amount,  the  collector  by  mistake  gives  a  receipt  for  a  different  tract ; 
and  the  one  actually  paid  on  is  returned  delinquent  and  sold.  The  payment  may 
be  shown  against  the  purchaser. 

Iowa  Ry.  Land  Co.  v,  Guthrie,  58  Iowa,  888.  Land  is  sold  for  taxes  of  1861 
and  1866,  the  purchaser  to  pay  the  taxes  of  1870;  the  sale  was  void  because  the 
land  was  not  subject  to  taxes  for  1861  and  1866.  Under  statute  directing  the 
board  of  supervisors  to  authorize  the  treasurer  to  refund  taxes  "  erroneously  or 
illegally  paid,'' the  treasurer  refunded  the  taxes  of  1861,  1866  and  1870  to  the 
purchaser.  And  then  treating  the  land  as  delinquent  for  taxes  of  1870,  sold  it. 
The  statute  does  not  apply,  and  the  taxes  being  paid,  defeats  the  right  to  sell. 

Coombs  «.  Stiere,  8  HI,  App.  147.  The  sale  is  complete  when  the  land  is  bid 
off,  and  a  tender  of  taxes  and  costd  before  the  certificate  issues  does  not  entitle 
the  owner  to  a  receipt  for  taxes. 

Bradley  v.  Ewart,  85  N.  J.  Eq.  598.  Where  the  taxes  are  paid  on  land  by  the 
proper  owner,  but  by  mistake  the  land  is  put  on  the  assessor's  books  in  the  name 
of  the  former  owner,  returned  delinquent  and  sold,  the  sale  is  illegal  and  the 
deed  a  nullity.     (Pages  355-6.) 

Redemption  frain  sale.— Hampton  e.  Rouse,  22  Wall.  268.     (honer  allowed  to 
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redeem ;  be  is  declared  a  bankrupt,  and,  before  the  appointment  of  an  aesignee, 
he  offers  to  redeem ;  he  is  a  person  contemplated  by  statute  and  is  entitled  to  re- 
deem, s.  p.,  Alter  V.  Shepherd,  27  La.  Ann.  207 ;  mortgagee  comes  within  the 
description. 

Montgomery  v.  Burton,  81  La.  Ann.  380.  Mortgagee  may  redeem  in  his  own 
name,  or  that  of  owner. 

Foster  v.  Bowman,  55  Iowa,  287.  One  in  possession  of  land  under  color  of 
title  is  entitled  to  redeem,  s.  p.,  Qoodrich  v.  Florer,  27  Minn.  97.  A  guardian 
of  an  insane  penton  may  redeem. 

Rich  V.  Palmer,  6  Oregon,  899.  Part  owner  may  redeem,  but  must  redeem  all. 

Russell  9.  Dobson,  6  Baxter  (Tenn.),  16.  Judgment  creditor  may  redeem 
for  owner,  but  not  so  as  to  obtain  priority  by  virtue  of  the  tax  sale. 

J.  F.  &c.  Ry.  Co.  V,  Lake  Bank,  55  Iowa,  696.  A  redemption  certificate  by 
mistake,  stated  that  subsequent  taxes  were  paid,  which  were  not.  At  a  sale  for 
such  taxes,  the  holder  of  the  certificate  is  entitled  to  redeem. 

Dayis  «.  Hare,  30  Ark.  886.  When  the  taxes  have  actually  been  paid,  all  pro- 
ceedings to  sell  the  land  are  void. 

Cooper  V,  Shepardson,  51  CaL  298.  If  sufficient  money  is  paid  to  the  county 
treasurer  to  redeem  lands  sold  for  taxes,  paid  for  that  purpose,  and  a  receipt 
taken,  but  not  filed  with  the  recorder  and  recorded  by  him,  the  redemption  is 
affected,  and  it  will  defeat  a  deed  to  a  purchaser  at  a  sale  for  such  taxes,  b.  p., 
Oorbin  v.  Stewart,  44  Iowa,  548. 

Gould  V.  Day,  94  U.  S.  405.  Lands  for  want  of  bidders  at  a  tax  sale,  were 
bid  in  by  the  State.  The  owner  purchases  the  State  bids  and  takes  a  deed  there- 
for, this  is  practically  a  redemption ;  the  deeds  are  only  evidence  that  the  taxes 
are  satisfied  and  the  lien  discharged. 

Coming  Town  Co.  v.  Davis,  44  Iowa,  622.  The  agent  of  the  owner  of  several 
parcels  of  land  left  money  with  the  clerk,  with  directions  to  the  clerk  and  treas- 
urer to  examine  the  records,  and  pay  all  taxes  doe  upon  the  lands  of  the  principal 
and  to  redeem  from  tax  sales  any  that  had  been  sold.  A  portion  of  the  money 
is  returned  with  tax  receipts,  and  the  assurance  that  there  was  no  record  of  any 
sale.  A  sale  is  subsequently  discovered.  The  owner  may  redeem  on  paying  the 
amount  which  would  have  been  required  at  time  of  tender,  and  interest.  Th^  fact 
that  the  records  do  not  show  the  name  of  the  owner  will  not  affect  a  sale,  where 
the  land  is  assessed  as  "  unknown." 

Bums  V.  Ledbetter,  54  Tex.  874.  A  tender  within  twelve  months,  to  the  pur- 
chaser at  a  tax  sale,  of  purchase  money  and  one  year's  interest  at  twenty-five  per 
cent,  per  annum,  works  ip$o  fadto  a  redemption,  s.  p.,  Hartman  %,  Anderson,  48 
Iowa,  809.     Deed  after  redemption  void. 

Rich  v.  Palmer,  7  Oregon,  188.  No  notice  of  intention  to  redeem  is  necessary. 
It  is  sufiicient  if  payment  be  made  as  provided  by  statute  iu  the  time  prescribed, 
to  the  sheriff.  A  person  holding  lands  under  title  bonds,  as  a  donation  claim 
under  Act  of  Congress,  Sept.  27,  1850,  is  entitled  to  redeem. 

Thweatt  %,  Black,  80  Ark.  782.  After  the  expiration  of  the  time  prescribed 
by  statute  for  redeeming,  no  waiver  or  anything  short  of  an  acceptance  of  the 
redemption  money  will  make  a  tender  good.  It  may  be  made  to  the  assignee  of 
a  certificate  of  sale. 

Wyatt  t?,  Simpson,  8  West  Va.  894.  The  owner  of  land  paid  to  the  proper 
officer  in  redemption  of  his  land  %/^fi^^  when  it  was  claimed  he  ought  to  have 


94  THE  LAW  OF  TAXATION. 

paid  iB^f^  as  the  true  amount.  This  is  too  small  to  inyalidate  such  a  transac- 
tion. A  failure  to  file  the  receipt  in  the  recorder's  office  does  not  affect  the  re- 
demption. 

Smith  9.  Bryan,  74  Ind.  515.  In  an  action  to  quiet  title,  held  the  bar  of  fiT# 
years  for  the  recovery  of  real  estate,  applied  to  redemption  from  a  tax  sale. 

Fouqueran  v,  Donnelly,  7  West  Ya.  114.  A  purchaser  at  a  tax-sale,  apon  pay- 
ment of  purchase  money  and  delivery  of  the  sheriff's  receipt,  obtains  a  right  to  a 
deed  unless  the  land  is  redeemed  in  two  years.  The  privilege  given  the  owner 
to  redeem  after  that  time  only  attaches  when  the  two  years  expires  without  the 
execution  of  the  deed. 

Walker  e.  Sargeant,  47  Iowa,  448.  A  minor  is  entitled  to  redeem  in  one  year 
after  attaining  his  majority,  but  the  privilege  will  not  be  accorded  one  upon  evi- 
dence which  is  of  an  uncertain  character  as  to  his  minority  at  the  time  of  sale 

Briscoe  «.  Ellsworth  Co.  Comrs.,  22  Kans.  498.  Owner  of  land  can  redeem 
under  Acts  1876  and  1870,  upon  payment  of  taxes  and  charges  of  sale,  with  in- 
terest at  twenty-four  per  cent,  from  day  of  sale,  and  all  subsequent  taxes,  with  in- 
terest from  the  date  of  their  entry  on  the  book  of  tax  sales. 

Shoemaker  v.  Porter,  41  Iowa,  197.  An  offer  to  pay  the  amount  necessary  to 
redeem,  unaccompanied  by  a  tender,  will  not  relieve  the  owner  from  costs  even 
when  he  is  successful.  An  agreement  between  the  purchaser  and  the  owner  for 
additional  time  in  which  to  redeem  is  valid,  and  will  be  enforced. 

Gray  v.  Coan,  40  Iowa,  827.  Redemption  from  a  subeequent  sale  will  not  re- 
move the  lien  of  a  former  sale  for  delinquent  taxes.  If  subsequent  sale  ripens 
into  a  title  it  would  divest  the  first  purchaser;  mere  sale  does  not.  Redemption 
^m  the  subsequent  sales  only  aid  the  first  purchaser. 

Culver  V,  Watson,  28  N.  J.  Eq.  548.  When  the  owner  tenders  the  amount 
necessary  to  redeem  under  the  statute,  and  it  is  refused,  he  has  a  right  to  file  a 
bill  in  equity  to  redeem ;  no  remedy  at  law.  s.  p.,  McWhinney  v.  Brinker,  64 
Ind.  860. 

Noble  V.  Cain,  22  Kans.  498.  Lands  struck  off  to  the  county  for  want  of  bid- 
ders, cannot  be  sold  for  less  than  the  legal  costs  of  redemption.  A  tax  certificate 
and  deed  for  a  less  amount  is  void. 

Jones  9.  Welsing,  52  Iowa,  220.  The  owner  paid  taxes  to  a  deputy  collector 
and  took  a  receipt  which  made  no  mention  of  the  tax  sale — but  with  a  full 
knowledge  of  the  facts  he  allows  the  period  for  redemption  to  expire.  The  pur- 
chaser is  entitled  to  a  mandamus  to  compel  the  execution  of  the  deed. 

Kennedy  v.  Bigelow,  48  Iowa,  57.  The  statute  requires  the  purchaser'ata  tax 
sale  to  file  with  the  auditor  duplicate  receipts  of  subsequent  taxes  paid  by  him. 
If  he  fails  to  file  them,  these  taxes  do  not  become  a  lien  on  the  land,  and  their  re- 
imbursement is  not  a  condition  of  redemption. 

Boyd  V,  Holt,  52  Ala.  296.  Act  of  1879  confines  right  of  redemption  to  landa 
sold  between  January  Ist,  1866,  and  January  1st,  1868;  the  fourth  section  allows 
the  redemption  of  parts  or  parcels  of  lands,  ^*  heretofore  sold  for  taxes,'*  without 
requiring  the  redemption  of  the  whole  tract,  is  limited  to  lands  sold  in  that  period. 

Durbin  v.  Platte,  47  Wise.  484.  The  Act  1872,  allowing  an  action  by  the 
holder  of  a  tax  certificate  to  foreclose,  is  valid.  The  complaint  need  not  set  out 
the  proceedings  antecedent  to  the  certificate,  nor  allege  that  no  proceedings  at  law 
have  been  taken  for  the  same  purpose. 

Shelton  v.  Sears,  20  Heisk.  (Tenn..    A  minor  redeeming,  under  Act  of  Con- 
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gress  1862,  land  sold  for  direct  taxes,  has  a  right  to  an  accoaot  of  rents  and 
profits  received  by  the  purchaser.     (Pages  366-868.) 

Jordan  e.  Brown,  56  Iowa,  281.  Tax  title  bought  by  a  creditor  and  held  as 
security  until  judgment  on  certain  terms;  other  creditors  seeking  to  redeem 
must  comply  with  the  terms. 

Gage  9.  Busse,  102  111.  592.  Owner  stands  and  allows  judgment  and  sale 
when  he  files  a  bill  to  redeem  and  set  aside  sale,  is  not  entitled  to  costs. 

Sears  «.  Marshall  Co.  18  N.  W.  Rep.  755.  Where  an  owner  redeems  from  a 
tax  sale  that  is  void,  he  cannot  recover  from  the  county  the  amount  paid  in  re- 
demption. 

Relief  in  Equity.— Union  Trust  Co.  v.  Weber,  96  111.  846.  A  court  of  equity 
will  only  restrain  the  collection  of  a  tax — where  it  is  levied  on  property  exempt 
from  taxation ;  where  the  property  is  doubly  taxed ;  where  the  tax  is  levied  with- 
out authority  of  law  by  persons  having  no  power  to  make  the  levy ;  or  a  clear 
case  of  fraud  in  making  the  valuation  is  shown,  and  the  injury  likely  to  be  pro- 
duced is  considerable,    s.  p.,  Chicago,  B.  A  Q.  Ry.  Co.  v.  Cole,  85  111.  591. 

Qage  V,  Evans,  90  HI.  569.  No  injunction  to  collection  of  tax  on  ground  of 
excessive  valuation,     s.  p.,  Evans  «.  Gage,  1  111.  App.  702. 

Kimball  v.  Corn  Ex.  Bk.  1  ni.  App.  209.  Nor  to  an  illegal  tax,  paid  under 
duress,  to  prevent  from  being  paid  over  by  the  officer. 

Chicago,  &c.  Ry.  Co.  v,  Siders,  88  III.  820.  The  collection  of  a  tax  will  not 
be  enjoined,  unless  the  assessment  is  clearly  shown  to  work  such  an  injury  as  a 
court  of  equity  alone  is  competent  to  redress.  Courts  cannot  assume  that  equal- 
ized value  of  capital  stock  of  a  railway  company  exceeds  the  assessed  value  of  ita 
tangible  property.  Principle  of  assessment,  same  as  in  76  HI.  561 ;  81  lb.  556 ; 
86  lb.  60,  and  92  U.  S.  575. 

Ottawa  Glass  Co.  v,  McCaleb,  81  IlL  556.  A  court  of  equity  will  not  restrain 
the  extension  of  a  tax  on  the  tax  books  unless  it  is  void  in  all  its  parts.  If  any 
portion  is  valid  the  court  will  not  interfere  until  the  taxes  are  extended,  and  not 
then  until  the  tax-payer  has  paid  or  tendered  such  taxes  as  are  legal. 

Union  Pacific  Ry.  Co.  v,  McSbane,  8  Dill.  C.  C.  808.  When  the  tax  is  illegal 
a  multiplicity  of  suits  will  arise,  a  cloud  be  cast  on  the  title  of  the  owner,  and 
there  is  no  remedy  at  law ;  the  collection  of  the  tax  will  be  enjoined,  s.  p.,  South 
Platte  Land  Co.  il.  Buffalo  Co.  7  Neb.  258.  Extrinsic  evidence  aecessary  to  show 
invalidity  in  this  case.  Ivinson  v.  Howe,  1  Wy.  Terr.  270 ;  Hoboken  Land  Co.  v. 
Hoboken,  81  N.  J.  £q.;  Elyston  Land  Go.  v.  Ayres,  62  Ala.  418;  South  Platte  Co. 
c.  Crete,  11  Neb.  844 ;  Frost  t>.  Flick,  1  Dak.  Terr.  181 ;  Dundy  f>.  Richardson  Co. 
Comrs.  8  Neb.  608 ;  Burlington  &  Missou.  Ry.  Co.  9.  Seward  Co.  Comrs.  10  Neb. 
211.  In  all  these  cases  relief  against  collection  of  tax  by  injunction  only  for 
some  recognized  head  of  equity  jurisprudence. 

Finnigan  v.  City  of  Femandina,  15  Fla.  879.  An  injunction  will  not  be 
granted  against  the  collection  of  a  tax  on  account  of  irregularities  in  the  tax 
proceedings,  s.  p.,  Georgia  Loan  Asso.  v.  McGowan,  59  Ga.  811 ;  Decker  e.  Same, 
lb.  805 ;  SeUna  Building  Asso.  v.  Morgan,  57  Ala.  88.  Illegality  only  cause  in 
last  case. 

Burton  v.  Auditor-General,  89  Mich.  126;  Houston  A  Texas  Central  Ry.  Co. 
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e.  Presidio  County,  58  Texas,  518;  Baldwin  v.  Tucker,  16  Fla.  258.  Illegal  seizure 
no  ground  for  injunction. 

Alabama  Gold  Life  Ins.  Co.  v.  Lott,  54  Ala.  409.  Nor  excess  of  tax,  or  otber 
hardships  where  there  is  a  remedy  at  law.    Hallo  v.  Helmer,  12  Neb.  87. 

Red  V,  Johnson,  68  Tex.  284.  An  injunction  will  not  lie  to  restrain  a  sale  for 
taxes  where  the  only  damages  to  result  would  be  a  cloud  upon  the  title  of  the 
purchaser. 

Folkerts  t.  Power,  42  Mich.  288.  A  court  will  restrain  the  collection  of  an 
illegal  tax  on  land,  which  is  a  lien  on  the  land,  and  would  create  a  cloud  upon 
the  title.  Having  jurisdiction,  for  one  purpose,  it  may  then  proceed  to  giye  re- 
lief for  an  illegal  assessmejt  on  personalty  also. 

Hart  9,  Smith,  44  Wise.  218.  In  an  action  to  restrain  a  purchaser  from  tak- 
ing a  tax  deed,  by  reason  of  irregularities,  if  no  part  is  inequitable  and  no  tender 
has  been  made,  relief  will  be  conditioned  upon  the  payment  of  the  tax  with  in- 
terest  and  all  charges  accruing  antecedent  to  the  alleged  iiregularities,  and  in  ab- 
sence of  special  reasons  of  the  defendant's  costs,  s.  p.,  Connors  «.  Detroit,  41 
Mich.  128. 

Memphis  Ry.  Co.  v.  Gaines,  8  Tenn.  Chy.  478.  An  ii^unction  may  be  granted 
against  an  assessment  of  taxes  where  it  would  cause  a  multiplicity  of  suits,  ir- 
reparable iigury,  cast  a  cloud  upon  title,  and  violate  Constitution — State  or  Na- 
tional. Where  board  of  assessors  required  to  assess  all  railways  in  State,  and 
each  county  and  city  to  tax  them  in  proportion  to  length  of  the  road  therein, 
and  a  number  of  the  railway  companies  claimed  to  be  exempt  from  taxation 
under  their  charters,  injunction  granted,  on  each  company  giving  bond  in  penalty 
of  t5,000. 

Clinton,  ^.,  Ry.  Co.  «.  Tax  Collector,  80  La.  Ann.  pt  I,  626.  A  summary 
sale  by  a  collector  will  be  eigoined,  unless  he  can  show  specifically  on  what  prop- 
erty he  claims  taxes;  the  cash  value  and  the  percentage. 

Gk>uld  e.  Mayor  of  Atlanta,  55  Ga.  678.  An  illegal  ordinance,  which  requires 
returns  and  payments  to  be  made  within  an  hour  after  the  tax  accrues,  in  case  of 
default  doubles  the  tax,  sends  forth  execution,  and  finally  pronounces  a  penalty  for 
non-payment,  will  be  enjoined  in  its  execution,  especially  where  the  plaintiff  is 
doing  a  large  business,  which  exposes  him  to  successive  levies;  one  has  been  made 
and  another  is  threatened. 

Wright  0.  South- Western  Ry.  Co.  60  Gs.  783.    Injunction  oVi  similar  grounds. 

Litchfield  «.  County  of  Webster,  101  N.  S.  778.  Where  there  is  a  controversy 
as  to  whether  land  is  subject  to  taxes,  the  title  being  claimed  to  be  in  the  U.  S., 
and  the  State  gives  notice  to  the  parties  interested  that  no  steps  would  be  taken 
to  collect  the  taxes  until  the  title  was  adjusted.  The  statutory  interest,  which  is 
in  the  nature  of  a  penalty  for  non-payment,  cannot  be  collected  if  the  owner  on 
the  adjustment  of  the  title  offered  to  pay  the  amount  actually  due.  A  court  of 
equity  will  enjoin  the  collection  of  the  statutory  interest. 

Pelton  V.  Commercial  Bk.  101  U.  6.  148.  Where  shares  of  a  national  bank 
are  assessed  by  a  State  higher  than  other  moneyed  capital,  as  a  condition  of  an  in- 
junction to  restrain  the  collection  of  the  tax,  the  bank  must  tender  the  true 
amount  due.    s.  p..  Overall  o.  Ruenzie,  67  Mo.  208.    Part  legal  and  part  illegal 

Cedar  Rapids  Ry.  Co. «.  Carroll  Co.  41  Iowa,  158.  An  injunction  will  not  issue 
against  the  collection  of  a  tax  on  account  of  errors  or  irregularities  in  the  as- 
sessment. 
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Smith  V.  Osborn,  58  Iowa,  580.  The  collection  of  taxes  on  property  exempt 
£rom  taxation  will  be  enjoined. 

Ogden  V,  Walker,  59  Ind.  460.  Equity  will  not  ei\join  the  collection  of  a  tax 
on  property  converted  into  IJ.  S.  bonds  for.  the  purpose  of  avoiding  taxation. 

Faris  e.  Reynolds,  70  Ind.  859.   No  injunction  for  irregularities  in  assessment. 

Mullikin  v.  Reeves,  71  Ind.  281.  A.  makes  a  parol  gift  of  land  to  B.,  and  puts 
him  in  possession ;  subsequently  he  takes  the  land  back  and  gives  B.  other  lands. 
The  first  land  was  assessed  to  B.  while  in  his  possession.  A.  cannot  enjoin  the 
collection  of  the  tax  against  him  for  the  land  while  in  B.^s  possession. 

Indianapolb  &  Peru  Ry.  Co.  v.  Tipton  Co.  Comrs.  70  Ind.  885.  Wliere  a  rail- 
way company  fails  to  complete  its  road  through  a  county  in  three  years  from  the 
levy  of  the  tax  under  Acts  of  1869-70-71,  or  obtain  further  time,  the  collection 
of  the  tax  may  be  enjoined,  by  express  terms  of  Act  1872. 

Beck  0.  Allen,  58  Miss.  148.  The  fact  that  taxes  are  in  part  illegal  does  not 
justify  an  injunction  against  their  collection ;  the  remedy  for  an  illegal  claim  al- 
lowed by  the  board  of  supervisors  is  to  enjoin  its  payment ;  not  the  collection  of 
the  tax. 

Stebbins  e.  Challis,  15  Eans.  55.  Land  was  laid  off  and  platted  under  acts 
as  to  additions  to  Atchison ;  the  act  was  repealed  by  an  act,  declaring  that  it 
shall  be  as  if  never  a  town  site,  and  shall  be  taxed  as  parcels  of  lands  by  appro- 
priate description.  If  such  land  is  assessed  as  town  lots,  the  collection  of  the 
tax  will  be  ei^oined. 

Phelps  «.  Harding,  89  IlL  442.  When  a  tax  sale  is  set  aside  as  a  cloud  upon 
the  title  of  the  owner  of  the  land,  the  court  may  impose  as  a  condition  of  relief 
the  payment  of  the  holder  of  the  tax  certificate  the  amount  paid  by  him. 

Gage  V.  Busse,  7  111.  App.  488.  On  a  bill  to  set  aside  the  tax  sale  on  the 
ground  that  the  tax  was  for  an  illegal  purpose,  the  burden  is  on  the  plaintiff  to 
prove  the  illegality  of  the  levy. 

Gage  ^,  Scales,  100  III.  218.  When  the  owner  attempts  to  redeem,  but  by 
mistake  of  the  clerk  subsequent  taxes  are  not  included  in  the  amount  paid,  eq- 
uity will  relieve  against  the  mistake  of  the  officer. 

Strasburgh  e.  Mayor  of  New  York,  25  Alb.  Law  J.  176.  An  invalid  assess- 
ment, which  is  a  lien  on  real  estate,  where  the  invalidity  does  not  appear  on  the 
face  of  the  proceedings,  creates  a  cloud  upon  the  title,  and  an  equitable  action 
may  be  maintained  to  avoid  the  assessment. 

Wood  «.  Helmer,  10  Neb.  65.  A  petition  for  the  cancellation  of  a  tax  certifi- 
cate, and  to  restrain  the  execution  of  the  deed  for  irregularities  in  the  tax  pro- 
ceedings, which  contains  no  offer  to  pay  the  taxes  due,  will  be  dismissed,  s.  p., 
Hunt  9.  Easter-day,  lb.  165. 

Picquet  v.  Augusta,  64  Ga.  254.  One  who  seeks  in  equity  to  set  aside  a  sale 
of  land  for  taxes,  must  show  that  he  has  an  interest  in  the  property — the  allega- 
tion that  he  considers  himself  bound  to  pay  all  legal  taxes  thereon,  and  that  the 
land  has  been  sold  by  one  defendant  and  purchased  by  the  other,  is  not  sufficient. 
The  taxes  admitted  to  be  due  must  also  be  tendered. 

Smith  V.  Gage,  12  Fed.  Rep.  82.  Equity  will  give  relief  to  a  party  where  the 
public  records  of  the  title  have  been  burnt  and  the  tax  sale  is  a  cloud  upon  the 
title,  upon  condition  of  paying  the  amount  required  to  redeem  the  land,  with  in- 
terest   (Pages  868-866.) 

Wagoner  v,  Loomis,  37  Ohio,  189.    A  petition  alleging  that  the  property  of 
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the  plaintiff  was  rained  at  eighty  per  cent  of  its  true  value  in  money,  while 
other  property  in  the  county  wad  yalued  at  forty  per  cent,  of  its  real  value,  and 
ayerring  that  such  valuation  was  unequal,  unjust  and  illegal,  does  not  state  sof- 
ficient  facts  to  justify  an  injunction. 

B.  &  M.  R.  R  V.  Saline  Co.  12  Neb.  897.  Omissions  of  property  by  accident 
or  mistake  are  not  a  ground  for  restraining  the  collection  of  a  tax. 

tiall  9.  Thusen,  14  Rep.  11.  A  purchaser  at  a  tax  sale  is  entitled  to  injunc- 
tion to  restrain  sale  on  execution  against  former  owner. 

$ 

CHAPTEB  XIX. 

MUKIOIPAL  TAXATION. 

Hannibal  «.  Marion  Co.  69  Mo.  571.  The  act  directing  Marion  county  to  pay 
to  the  city  of  Hannibal  the  sum  collected  from  the  city  for  bridge  and  poor-tax 
is  valid ;  the  legislature  has  full  control  of  the  subdivisions  of  the  State. 

Nashville,  &c.  Ry.  Co.  v.  Franklin  Co.  5  Lea  (Tenn.),  767.  Counties  have  only 
such  taxing  power  as  is  defined  in  the  statutes,  and  appertains  to  general  admin- 
istration. 

Nashville,  &c.  Ry.  Co.  9.  Hodges,  7  Lea  (Tenn.),  663.  In  fixing  the  limit  of  as- 
sessment for  county  purposes,  a  tax  for  a  special  purpose,  such  as  constructing 
a  bridge,  will  not  be  taken  into  account. 

Blount  Co.  o.  Louden  Co.,  8  Heisk.  (Tenn.)  854.  Anew  county  is  formed  from 
other  counties;  the  act  declares  that  the  fractions  of  the  old  counties  are  liable 
for  a  pro  rata  share  of  the  debt  of  the  old  counties.  The  old  counties  continue 
to  levy  on  the  fractions  for  their  share  as  if  no  separation.  Bill  of  equity  will 
not  lie  to  compel  new  county  to  levy  taxes  on  the  fractions  for  their  share  of  the 
old  debt 

Enyart  o.  Trustees  of  Hanover,  25  Ohio  St.  618.  Limit  on  power  of 
trustees  to  levy  a  tax ;  that  a  majority  of  electors  voting  at  some  regular  election 
shall  favor  it.  This  requires  a  majority  of  all  Totes  cast  at  the  regular  election ; 
a  majority  of  those  voting  on  the  question  is  not  sufficient. 

Rice  e.  Walker,  44  Iowa,  458.  The  levy  of  a  tax  of  eight  mills  by  a  dty  to 
pay  judgments  against  it  after  a  tax  of  ten  mills  has  been  levied  for  general  city 
and  road  purposes,  §§  496,  497,  simply  limit  the  amount  which  may  be  levied  for 
two  express  purposes.  Distinguishing  from  Iowa  Ry.  Land  Co.  «.  County  of 
Bac,  89  Iowa,  126,  and  18  Wall.  71.  See  Sioux  City  &  St.  Paul  Ry.  Co.  v.  Osce- 
ola Co.,  52  Iowa,  26. 

City  of  Cape  Girardeau  v.  Riley,  72  Mo.  (1.)  The  city  has  power  to  tax  ''  all 
property  in  the  city  made  taxable  for  State  purposes."  By  statute,  merchants 
paid  to  the  State  a  tax  ad  valorem  equal  to  that  levied  upon  real  estate,  on  the 
highest  amount  of  goods  in  their  possession,  owned  or  consigned  during  a  certwn 
period  of  the  year.  Such  a  tax  is  not  an  indirect  tax  on  property,  nor  an  arbi- 
trary charge  i'or  the  exercise  of  a  privilege,  and  the  city  may  impose  a  similar 
tax,,  to  be  ascertained  in  the  same  way.  (2.)  Ordinance  requires  delinquent  taxes 
to  bear  interest  at  a  rate  of  two  per  cent,  per  month ;  and  if  not  paid  on  a  special 
day,  fifty  per  cent,  to  be  added  as  a  penalty,  and  an  attorney's  fee  of  $25  to  be 
taxed  in  suit  for  the  taxes,  whatever  nature  of  the  defense.  The  provision  as  to 
the  attorney's  fee  is  unreasonable.  Query ^ — Is  not  the  penalty  also,  and  must  not 
the  power  to  inflict  a  penalty  be  expressly  delegated? 
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Mayor  of  Macon  v,  Jones,  18  Reporter,  494  (Ga.).  The  power  giyen  to  a  city 
to  tax  *'  all  property,  real  and  personal,  within  the  corporate  limits,*'  does  not  in- 
clude its  own  bonds. 

Thatcher  e.  People,  98  III,  340.  In  the  notice  of  an  election  on  proposition 
of  building  a  school  house,  as  required  by  statute,  the  notice  did  not  state  that 
the  issuing  of  bonds  to  pa)"  for  it  would  be  Toted  on ;  the  levy  of  a  tax  teased  on 
such  election  is  void ;  judgment  against  lands  for  such  tax  is  erroneous.  See  88 
111.  11  and  76  111.  189. 

Sparland  v.  Barnes,  98  III.  595.  The  Act  of  1879,  limiting  tax  to  two  per 
cent,  on  valuation,  does  not  affect  special  limitations  previously  made ;  its  object 
was  to  provide  a  uniform  system  of  limitation  where  none  was  in  existence.  See 
95  m.  288  and  427. 

Webster  o.  People,  98  HI.  848.  The  charter  timits  tax  to  fifty  cente  on  $100  of 
property  for  indebtedness  and  current  expenses ;  and  twenty-eight  cents  for  gas- 
light. The  city  cannot,  on  failure  to  levy  the  latter,  increase  the  fonner  over 
fifty  cents.  If  warrant  in  hands  of  officer  for  amount  exceeding  fifty  cents,  and 
town  directs  officer  by  resolution  to  collect  only  fifty  cents,  he  may  alter  the 
warrant  to  the  pro  rata^  so  as  to  collect  only  fifty  cents. 

Cromartie  e.  Conunissioners,  85  N.  C.  211.  It  is  a  good  defense  to  a  manda- 
mus to  levy  a  tax  to  satisfy  a  private  judgment,  that  the  whole  amount  law- 
fully to  be  raised  has  been  levied  and  is  needed  for  public  purposes  of  the  county. 

Gk>nzales  «.  Lindsay,  80  La.  Ann.  pt.  II,  1085.  Prior  to  April  20th,  1877,  a 
tax  by  the  police  jury  in  excess  of  four  mills  on  the  $1  valuation,  unless  sanc- 
tioned by  a  majority  of  the  tax-payers,  was  void. 

Columbus  &  Chicago  By.  Co.  t?.  Grant  Co.  Comrs.  65  Ind.  427.  An  elec- 
tion for  a  vote  in  aid  of  a  railway  was  ordered  by  a  board  of  county  commis- 
sioners at  a  special  session  not  legally  convened,  and  the  amount  voted  was  in 
excess  of  the  statutory  limit  of  two  per  cent,  on  the  value  of  the  taxable 
property  of  the  township.  The  aid  was  voted  and  tax  assessed ;  the  proceedings 
are  void,  and  cannot  be  legalized  by  an  act  of  the  legislature. 

Howell  V,  Peoria,  90  IlL  104.  The  levy  of  a  tax  to  pay  an  additional  indebt- 
edness in  excess  of  the  constitutional  limit  as  to  the  city's  indebtedness  is  in- 
valid, and  its  collection  will  be  enjoined. 

State  V.  New  Orleans,  82  La.  Ann.  709.  The  limit  in  the  Constitution  of  mu- 
nicipalities to  a  levy  of  ten  mills  on  a  dollar  valuation,  applies  in  terms  to  taxes 
for  ''  all  purposes  whatever."    s.  p.,  Same  «.  Burke,  lb.  1218. 

Union  Pacific  By.  Co.  v.  BufEalo  Co.  Comrs.,  9  Neb.  449.  The  amount  of  tax 
limited  but  privilege  of  making  additional  levy  to  create  a  sinking  fund.  After 
the  limit  was  exhausted,  claims  against  the  county  to  extent  of  $22,000  were  al- 
lowed, and  a  tex  of  five  mills  was  levied  as  a  tinhing  fund  to  pay  these  claims. 
Such  a  tax  is  void ;  a  sinking  fund  is  a  term  applied  to  the  principal  and  interest 
of  a  public  loan,  and  does  not  apply  to  a  fioating  indebtedness. 

Buck  V.  Chicago  &  By.  Co.  86  III.  852.  The  provision  of  the  Constitution, 
art.  9,  §  1,  declaring  that  the  legislature  shall  have  power  to  tax  persons  or  cor- 
porations owning  or  using  franchises,  does  not  prevent  the  legislature  from  dele- 
gating the  power  to  municipal  corporations. 

Mayor  of  Bristol  v.  Dixon,  8  Heisk.  (Tenn.)  864.  The  limitation  in  the  Act  of 
1870,  confining  municipal  corporations  to  the  same  rate  of  tax  as  that  imposed 
by  the  Stote,  applies  to  ordinary  expenses  in  the  annual  levy,  not  to  a  special  levy 
to  pay  a  judgment  contracted  by  the  corporation. 
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Mix  c.  People,  76  III.  241.  A  levy  in  excess  of  the  constitutioDal  limit  does 
not  make  the  whole  levy  Toid,  if  that  within  the  limit  can  be  separated.  (Pages 
870-379.) 

Fretwell  v.  Troy,  18  Eans.  271.  A  tax  of  $6  on  every  auction  and  $10  on 
every  person  exercising  the  calling  of  an  auctioneer  is  valid.  To  declare  such  a 
tax  void  it  mast  appear  that  an  unjust  discrimination  has  been  made  against  the 
business  licensed  by  casting  upon  it  an  undue  share  of  the  expenses  of  the  city 
government. 

Spencer  Dist.  Township  v,  Riverton  Dist.  Township,  56  Iowa,  85.  In  refund- 
ing a  tax  illegally  collected  from  a  school  district  which  has  been  divided,  the 
treasurer  should  apportion  the  ampunt  between  the  new  districts.     (Page  895.) 

The  Levy  of  the  Tax.— State  e.  Foumel,  80  La.  Ann.  pt.  n,  1108.  Only  the 
police  jury  of  a  parish  have  the  power  to  levy  a  tax;  the  duty  of  the  assessor  is 
merely  to  list  and  value  the  property. 

Smith  «.  Sherry,  11  N.  W.  Rep.  465  (Wise.).  When  the  tax  oflScers  assume  to 
levy  a  tax  outside  of  their  tax  district,  the  proceeding  is  mere  usurpation  and 
void. 

Moom  9.  Cooke,  40  Iowa,  290.  A  party  claiming  under  a  tax  title  cannot 
show  by  parol  testimony  that  a  levy  of  tax  was  made  when  none  appears  of  rec- 
ord. If  the  record  existed  its  loss  may  be  shown,  s.  p.,  Telverton  e.  Steele,  36 
Mich.  62. 

Mustard  v.  Hoppess,  69  Ind.  824.  The  county  commissioners  made  an  order 
directing  the  county  auditor  to  levy  a  tax  for  one-half  of  the  amount  voted  in 
aid  of  a  railway.  This  is  a  valid  levy ;  it  is  not  essential  to  fix  the  per  centum  to 
be  levied  on  property ;  it  is  mere  clerical  work  to  calculate  it.  a.  p.,  Mayor  of 
Brunswick  v.  Finney,  54  Qa.  818;  Snell  e.  City  of  Fort  Dodge,  45  Iowa,  6e4. 

State  9.  Blanton,  1  Lea  (Tenn.),  514.  The  statute  requires  the  county  tax  to 
be  levied  by  **  majority  of  the  magistrates  of  the  county ;  '*  it  is  not  essential  that 
a  majority  shall  vote  in  the  affirmative. 

Smith  V.  Nelson,  67  Miss.  188.  The  statute  fixes  the  time  for  the  meeting  of 
boards  of  supervisors,  and  provides  for  calling  a  special  meeting.  A  board 
adjourned  from  one  term  to  a  day  prior  to  the  next  term ;  a  levy  of  taxes  at  such 
adjourned  term  is  void ;  they  have  no  more  right  to  change  the  time  of  meeting 
fixed  by  law  than  a  court.     (Pages  896-401.) 


CHAPTER  XX. 

MUNICIPAL      BONDS. 

Negotlabllity.-^eybel  v.  National  Currency  Bank,  54  N.  Y.  288.  Bonds  of 
U.  S.  payable  to  bearer  have  all  the  qualities  of  negotiable  paper ;  they  pass  by 
delivery,  and  the  holder  for  value  obtains  a  good  title  thereto  even  against  the 
true  owners. 

Dutchess  Co.  9.  Hachfield,  78  N.  Y.  226.  The  same  rule  applies  to  municipal 
bonds  containing  words  of  negotiability,  a.  p.,  Murray  v,  Beckwith,  81  111.  48 ; 
Phelan  v.  Moss,  67  Penn.  St.  62 ;  Maitland  v.  Citizens'  Nat.  Bk.  40  Md.  540 ;  Ham- 
ilton V.  Voight,  84  N.  J.  Law,  187;  County  of  Macon  «.  Shores,  97  U.  8.  272 ; 
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County  of  Wilson  «.  National  Bank,  108  IJ.  8.  770;  Ottawa  o.  National  Bank,  105 
U.  S.  842. 

Draper  v,  Springport,  104  U.  B.  601.  Where  commissioners  have  anthority  to 
subscribe  for  stock  and  execute  bonds  on  behalf  of  a  town,  the  failure  to  attach 
a  seal  to  bonds  issued  in  payment  of  stock  subscribed  does  not  affect  their  valid- 
ity ;  especially  where  the  town  had  no  seal. 

Cromwell  v.  County  of  Sac,  96  U.  S.  61.  The  second  indorsee  obtains  a  good 
title  to  a  negotiable  bond,  even  though  he  had  notice  of  defects  in  its  execution, 
if  the  first  indorsee  had  good  title. 

Stewart «.  Lansing,  104  U.  8.  505,  The  indorsee  of  a  negotiable  bond,  which 
has  a  fraudulent  or  illegal  inception,  must,  in  order  to  recover  thereon,  prove  that 
he  is  a  lona  Jlde  holder  for  value. 

CoopoBS. — ^Evertson  «.  National  Bk.  of  Kewport,  66  N.  T.  14.  Coupons  con- 
*  taining  negotiable  words  have  all  the  qualities  of  commercial  paper,  and  an  action 
may  be  maintained  on  them  when  separated  from  the  bond  to  which  they  were 'at- 
tached, s.  p.,  Spooner  «.  Holmes,  102  Mass.  503;  Eetchum  9.  Duncan,  06  U. 
S.  662. 

Hopper  «.  Town  of  Covington,  27  Int.  Rev.  R  847.  If  the  bonds  are  not  pro- 
duced in  an  action  on  the  coupons,  the  holder  must  show  title  and  prove  that 
there  was  power  to  issue  the  bonds. 

Koskonong  v.  Burton,  26  A.  L.  J.  857.  The  statute  of  limitations  begins  to 
run  on  a  coupon  from  the  maturity  of  the  coupon,  and  not  from  the  maturity  of 
the  bond. 

Humphries  v.  Martin,  100  111.  (25  A.  L.  J.  97).  When  there  is  a  deficiency  of 
assets  of  *a  corporation,  coupons  are  paid  pari  pauu  with  the  bonds,  s.  p.,  Un- 
ion Trust  Co.  V,  Monticello  &  P.  I.  Ry.  Co.  68  N.  Y,  811. 

Haven  «.  Grand  Junction  Ry.  Co.  109  Mass.  88.  Where  an  advance  is  made  to 
a  company  to  pay  coupons  accruing,  with  the  understanding  that  the  party  ad- 
vancing is  to  stand  in  the  place  of  the  holder,  the  coupons  are  to  be  first  paid. 
8.  p.,  Ketchum  v,  Duncan,  96  U.  6.  662. 

Implied  power  to  borrow  and  issne  Negotiable  Securities. — City  of  Wil- 
liamsport  v.  Conmi'th,  84  Penn.  St.  500.  A  municipal  corporation  has  an  implied 
power  to  borrow  money  and  issue  such  securities  to  carry  out  any  of  its  powers 
expressly  granted,  such  as  paving  its  streets.  The  dissenting  opinion  of  Justice 
Agnew  presents  with  force  the  opposite  view.  In  Gause  v.  City  of  Clarkville, 
19  A.  L.  J.  258,  Judg^  Dillon,  delivering  the  opinion  of  the  court,  takes  the  same 
view  as  Justice  Agnew^  The  discussion  in  these  cases  is  very  full.  (Pages 
408-405.) 

Conditions  preceding  Issne. — ^Lincoln  o.  IronCompany,  108  U.  S.  412.  Bonds 
issued  by  a  municipal  corporation,  which  has  the  power,  upon  performance  of 
certain  conditions,  are  prima  facie  valid.  In  an  action  by  the  holder  he  need  not 
aver  performance  of  the  conditions. 

Commissioners,  &c;  v.  Thayer,  94  U.  S.  641.  Where  the  vote  of  electors  is  a 
condition  of  issue,  and  the  vote  is  against  the  issue  of  bonds,  they  are  void,  and 
so  are  all  proceedings  based  upon  them. 

Harding  o.  Rockford,  65  III.  90.    A  failure  to  give  the  proper  notice  of  the 
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election  avoids  the  bonds.  So  in  People  «.  Cline,  68  111.  894,  wbere  the  call  for 
the  election  was  signed  by  three  tax-payers  instead  of  ten,  the  defect  is  fataL 
8.  F.,  People  V.  Oldtown  Superyisors,  88  HI.  202,  and  People  9.  Trostees,  70  N. 
Y.  28. 

Illinois  Midland  Ry.  Co. «.  Waynesville,  86  111.  A  vote  is  taken  on  a  proposi- 
tion to  issue  bonds,  and  carried ;  a  subsequent  Tote  on  a  different  proposition  is 
carried ;  the  last  vote  is  yoid ;  the  power  is  exhausted  in  the  first  vote,  dmtroy 
Bupenrisors  o.  Galbraitb*  99  U.  S.  214.  Unless  second  vote  is  prohibited  it  is 
valid. 

Town  of  Wcllsboro' «.  N.  Y.  Central  Ry.  Co.  76  N.  Y.  182.  The  petition  for 
the  issue  of  bonds  must  aver  that  it  is  signed  by  those  representing  a  majority  of 
the  taxable  property  of  the  town,  excluding  those  **  taxed  for  dogs  and  high- 
ways only.*' 

State  «.  County  of  Davies,  64  Mo.  80.  Where  the  location  of  the  railway  is 
fixed,  bonds  in  aid  of  it  will  not  be  issued  until  the  statute  is  complied  with  in 
that  respect,    s.  p.,  Alley  v.  Adams  County,  76  IlL  101. 

Horton  e.  Town  of  Thompson,  71  N.  Y.  518.  Power  to  issue  bonds,  sell  and 
invest  in  the  stock  of  a  railway,  is  not  properly  exercised  by  exchanging  them  for 
stock.  And  when  the  bonds  show  the  exchange  on  their  face,  the  purchaser  takes 
them  with  notice  of  the  defect,  and  obtains  no  title.  In  Town  of  Venice  v.  Mar* 
dock,  92  U.  S.  494,  the  Supreme  Court  of  the  U.  S.  refused  to  follow  the  decisioa 
of  the  State  Conrt.  Subsequently,  in  Scipio  «.  Wright,  101  U.  S.  665,  regarding 
the  construction  of  the  statute  as  settled  by  the  courts  of  New  York,  they  did 
follow  it.  In  Thompson  e.  Perrine,  103  U.  S.  806,  an  act  curing  the  defects  in 
these  bonds  was  declared  valid.    (Pages  405-408.) 

Bona  fide  holder  for  yalae, — Wilson  «.  Salamanca,  98  U.  S.  499.  (1.)  Where 
the  bond  on  its  face  contains  a  recital  that  it  has  been  issued  in  accordance  with 
the  enabling  act,  this  is  a  decision  conclusive  against  the  municipality  that  the 
conditions  of  issue  have  been  complied  with.  (2.)  Applied  to  a  case  where  the 
statute  limited  the  debt  to  a  certain  percentage  of  the  taxable  property  of  the 
town,  and  the  bonds  were  in  excess  of  the  limit,  s.  p.,  as  (1.)  Comrs.  of  Doug- 
lass County  V.  Bolles,  94  U.  S.  104;  Comrs.  of  Johnson  County  «.  January,  94  U. 
S.  202;  County  of  Warren  v,  Marcy,  97  U.  S.  96;  Bonham  t.  Needles,  108  U.  S. 
648;  Walnut  «.  Wade,  108  U.  S.  688;  Insurance  Co.  v.  Brace,  105  U.  S.'828; 
Beming  e.  Houlton,  64  Mo.  254. 

Township  of  Rock  Creek  v.  Strong,  96  U.  S.  271.  The  determination  of 
county  commissioners  that  a  majority  of  the  votes  were  cast  in  favor  of  the  issue 
of  bonds,  is  final  and  conclusive  in  favor  of  a  purchase]|of  the  bonds. 

Ottawa  9.  Hacket,  99  U.  S.  86.  The  recitals  in  the  bonds  that  they  were  is- 
sued in  accordance  with  certain  ordinances  providing  for  a  loan  for  municipal 
purposes,  is  conclusive  upon  the  city,  and  she  is  estopped  from  showing  as  against 
a  purchaser  for  value  that  the  purpose  was  a  private  one. 

County  of  Bates  v.  Winters,  97  U.  S.  85.  Where  the  vote  was  for  aid  to  one 
railway,  and  the  bonds  were  issued  to  another,  they  are  void ;  notice  of  the  want 
of  power  appears  on  their  face. 

Town  of  Weyauwega  «.  Ayltng,  90  U.  S.  112.  Town  cannot  deny  date  of 
bonds,  estopped  after  having  received  proceeds  of  sale.  s.  p.,  County  of  Jasper 
0.  Ballon,  108  U.  S.  745. 
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Ooonty  of  Warren  v.  Marcy,  97  U.  S.  272.  A  purchaser  for  value  of  munici- 
pal bonds  is  not  affected  by  the  pendency  of  a  suit  to  test  the  yalidity  of  the 
bonds,  even  if  the  decision  is  against  the  yalidity  of  the  bonds,  a.  p.,  Macon  v. 
Shores.  97  U.  S.  272;  Orleans  e.  Piatt,  99  U.  S.  676. 

Cromwell  v.  County  of  Sac,  96  U.  S.  651.  The  fact  that  the  interest  is  over- 
due and  the  coupons  which  have  matured  are  not  paid,  is  not  sufficient  to  place 
the  holder  of  the  bonds  and  accruing  coupons  in  the  position  of  a  holder  of  dis- 
honored commercial  paper  subject  to  equities,  s.  p.,  National  Bk.  of  North 
America  v.  Rirby,  108  Mass.  497 ;  Indiana  &  Illinois  Cent.  By.  Co.  v,  Sprague, 
23  A.  L.  J.  484. 

State  Coarta. — The  general  doctrine  that  the  recitals  in  the  bond  are  con- 
clusive, so  as  to  cut  off  all  defenses  growing  out  of  irregularities  in  their  issue,  is 
sustained.  Bradly  v.  Franklin  Co.  65  Mo.  688;  Burr  o.  City  of  Carbondale,  76 
HI.  455 ;  Williams  «.  Town  of  Roberts,  88  Dl.  1 ;  First  Nat.  6k.  of  Johnsonbury  e. 
Town  of  Concord,  60  Vermont,  257. 

City  of  Elizabeth  «.  Force,  29  N.  J.  Law,  587.  Where  a  bond  is  stolen  and 
the  number  altered,  the  holder  obtains  a  good  title;  the  alteration  is  a  mere  spo- 
liation, which  does  not  affect  him.    (Pages  408-412.) 

Want  of  Power. — County  of  Henry  v.  Nicolay,  95  U.  S.  619.  Power  is  dele- 
gated to  a  county  to  aid  a  railway  by  the  issue  of  bonds  without  a  vote.  Subse- 
quently the  Constitution  prohibits  the  legislature  from  authorizing  such  aid  with- 
out a  two-thirds  vote.  After  the  adoption  of  the  Constitution  the  railway  is 
consolidated  with  another  railway.  The  power  to  aid  the  railway  is  a  privilege 
which  passes  to  the  consolidated  railway,  and  the  bonds  issued  to  aid  it  are  valid, 
s.  p.,  County  of  Cass  v.  Gillott,  100  U.  S.  585 ;  Supervisors  v.  Gaibraith,  99  U.  S. 
214 ;  State  v.  Garrotte,  67  Mo.  445 ;  Menasha  v.  Hazard,  102  U.  8.  81 ;  County  of 
Tipton  V.  Locomotive  Works,  108  U.  S.  528. 

Horter  o.  Kernochan,  103  U.  S.  562;  Louisiana  t.  Taylor,  105  U.  S.  464.  In 
some  of  these  cases  the  railway  was  originally  authorized  to  construct  branch 
roads ;  the  branches  were  incorporated  after  the  adoption  of  the  Constituti<)p,  but 
the  bonds  without  a  vote  were  declared  valid. 

Town  of  Concord  v.  Savings  Bk.  92  U.  S.  625.  The  Constitution  of  1870  in 
Illinois  prohibited  subscriptions  or  donations  to  aid  railway  companies,  with  a 
proviso  protecting  iubaeripUons  authorized  by  existing  laws.  The  proviso  does 
not  include  donatiom.  In  Fairfield  v.  County  of  Gallatin,  100  U.  S.  47,  this  de- 
cision was  reversed  to  follow  the  decision  of  the  State  upon  the  construction  of 
the  Constitution,  in  Chicago  &  Iowa  Ry.  Co.  v,  Pinkney,  74  111.  267,  and  Town 
of  Middleport  o.  JBtna  Life  Ins.  Co.  72  III.  562. 

Falconer  e.  Buff.  &  I.  Ry.  Co.  69  N.  T.  491.  Power  is  given  to  subscribe  and 
issue  bonds  in  aid  of  railway,  on  condition  that  the  road  is  located  and  con- 
structed before  the  bonds  are  delivered.  Before  the  road  is  completed,  a  Consti- 
tution was  adopted  which  prohibited  any  municipality  from  giving  aid  to  a  rail- 
way. The  bonds  executed  and  placed  in  the  hands  of  a  third  party  to  await 
completion  of  the  road  are  void;  the  power  to  issue  was  annulled  before  the  con- 
dition was  performed,  s.  p.,  State  ex  rel.  Citizen's  Bank  e.  Funding  Board,  28 
La.  Ann.  249;  State  «.  Clinton,  28  La.  Ann.  898. 

McPherson  v.  Foster  Bros.  68  Iowa,  48.    Where  the  Constitution  provides  that 
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no  municipal  corporation  shall  become  indebted  to  an  amount  exceeding  fire  per 
centum  of  the  Talue  of  its  taxable  property,  negotiable  bonds  issued  in  payment 
of  a  debt  in  excess  of  the  limit  are  Toid.  s.  p.,  Orleans  «.  Platte,  99  U.  8.  682; 
Buchanan  e.  Litchfield,  102  U.  8.  678. 

Frand.— Anthony  v.  County  of  Jasper,  101  U.  S.  693.  Where  the  statute  de- 
clares that  municipal  bonds  shall  not  be  valid  or  negotiated  until  registered  with 
the  State  auditor,  who  shall  register  them  and  certify  by  indorsement  that  the 
statute  under  which  they  are  issued  has  been  complied  with,  bonds  not  so  in. 
dorsed  are  not  valid,  and  no  action  can  be  maintained  on  them.  Where  the  bonds 
are  antedated,  so  as  to  appear  to  have  been  issued  before  the  act  requiring  regis- 
tration, such  an  act  is  a  forgery,  and  the  bonds  are  void.  Affirmed  in  Louisiana 
V.  Wood,  101  U.  8.  294,  where  it  was  also  decided  that  the  city,  having  obtained 
money  by  the  sale  of  void  bonds,  is  liable  to  the  purchaser  for  the  moneys  ad- 
vanced. 

Eagle  «.  Eohn,  84  EL  262.  Where  the  statute  declares  that  municipalities  in 
issuing  negotiable  bonds  in  aid  of  a  railway  may  prescribe  the  conditions 
on  which  they  are  valid,  and  they  shall  not  be  binding  until  the  condi- 
tions are  complied  with.  Bonds  issued  when  the  conditions  prescribed  have  not 
been  fulfilled,  are  void. 

Jarrolt «.  Moberly,  108  IJ.  8.  680.  The  Constitutional  provision  requiring  a 
two-thirds  vote  of  electora  to  aid  a  railway,  cannot  be  avoided  by  issuing  bonda 
to  be  used  in  the  purchase  of  lands  in  the  city  which  are  donated  to  the  railway 
for  the  purpose  of  erecting  machine-shops  thereon. 


CHAPTEB  XXI. 

AS6E881CENT  AND  OOLLBCnOK  OF  TAZ;  BEMEDIE8  FOB  EBBONBOU8  AHD 
ILLEGAL  TAXATION.— <J01CPUL80BY  PAYMENT  OF  HUNIOIPAL  DEBTS 
BY  TAXATION. 

Perry  County  v,  8elma,  &c.  By.  Co.  58  Ala.  546.  County  commissioners  no  au- 
thority to  levy  taxes  on  railroad  property ;  that  species  of  property  only  assessed 
by  the  8tate  auditor,  in  Alabama. 

Law  9.  People,  87  111.  885.  The  revenue  laws,  which  require  certain  taxes  to 
be  extended  upon  valuations  of  8tate  board  of  equalization,  do  not  include  park 
taxes.  Railway  track  Is  assessed  as  a  single  property,  and  not  higher  in  one 
county  than  another. 

Dickinson  «.  Trenton,  85  if.  J.  Eq.  416.  A  foreclosure  purchaser  cannot  main- 
tain a  bill  to  compel  a  city  holding  a  prior  lien  for  the  cost  of  a  local  improve- 
ment to  redeem  the  mortgage  or  be  foreclosed  of  its  rights.  Such  a  lien  is  not 
extinguished  by  neglect  to  enforce  the  assessment  in  six  years.    (Pages  482-434.) 

Remedies  for  illegal  taxation. — Cassellavy  «.  Piscataway,  48  N.  J.  Law,  858. 
The  municipality  is  not  bound  to  refund  the  purchase  money,  by  reason  of  irreg- 
ularity in  the  proceedings,  which  defeat  the  title  of  the  purchaser  at  a  sale. 

State  V,  Amwell,  48  N.  J.  Law,  165.    If  a  mortgagee  forecloses  without  mak- 
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ing  the  township  a  party,  a  certiorari  will  not  lie  in  his  behalf  to  set  aside  a  tax 
warrant  issned  on  a  tax  sale.      (Page  262.) 

Galveston  Gas  Go.  o.  Galveston  Co.  54  Texas,  287.  Where  a  corporation  to 
prevent  the  sale  of  its  property  under  an  illegal  assessment,  pays  the  amount 
under  protest,  it  may  recover  the  tax  back. 

First  Nat.  Bk.  «.  Mayor,  &c.,  18  Rep.  881  (Ga.).  To  recover  back  taxes  paid 
to  a  municipal  corporation,  it  must  appear  that  the  tax  was  unauthorized,  and 
was  actually  paid  under  compulsion  to  prevent  the  immediate  seizure  of  plaint- 
iffs goods  or  the  arrest  of  his  person.    (Pages  444-449.) 

m 

Remedy  in  Equity,  Ae. — London  v,  Wilmington,  78  N.  C.  109.  A  tax-payer 
for  himself  and  others  similarly  situated,  may  enjoin  the  collection  of  an  illegal  tax 
levied  by  a  municipal  corporation,  but  if  any  part  is  admitted  to  be  due  that 
must  be  paid.  s.  p.,  Cameron  «.  Stephenson,  69  Mo.  872;  Corrothers  v.  Clinton 
Dist.  Bd.  of  Education,  16  West  Ya. ;  Ewing  v.  Jefferson  City  Bd.  of  Education, 
82  Mo.  486.    But  injunction  will  not  lie  where  board  has  no  corporate  existence. 

Lemont  v.  Singer  Co.  98  111.  94.  The  collection  of  a  municipal  tax  will  be 
enjoined,  '*  When  a  tax  has  been  imposed  when  the  law  has  not  authorized  it  to 
be  levied ;  where  a  tax  has  been  imposed  by  persons  not  authorized  to  levy  it ; 
when  it  is  imposed  by  persons  authorized  to  levy  it,  but  they  have  exceeded  the 
amount  the  law  authorizes ;  and  when  a  fraud  is  clearly  shown  in  fixing  the  val- 
uation of  the  property  for  taxation."    Walker,  J. 

Packard  v.  Bd.  of  Comrs.  1  Col.  Ter.  888.  A  bill  to  restrain  the  misapplica- 
tion of  public  funds  cannot  be  bought  by  two  or  more  on  their  sole  behalf  where 
their  interest  is  only  as  tax-payers ;  it  must  be  in  their  behalf  and  all  others  hav- 
ing a  similar  interest. 

Wilson  V.  Hamilton  Co.  Comrs.  68  Ind.  507.  An  injunction  will  not  lie  to  re- 
strain the  collection  of  a  town  tax  legally  assessed,  upon  the  allegation  that  it  has 
been  ordered  for  the  purpose  of  appropriating  it  to  some  other  object ;  or  that 
the  railway  company  is  insolvent  and  unable  to  complete  its  road. 

MuUikin  v.  Bloomington,  72  Ind.  161.  A  bill  to  enjoin  the  collection  of  taxes 
levied  by  a  town  must  contain  allegations  showing  clearly  the  want  of  power  to 
make  the  levy  of  the  tax. 

Center  Township  v.  Hunt,  16  Eans.  430.  A  township  cannot  enjoin  the  col- 
lection of  an  illegal  tax  levied  on  taxable  property  belonging  to  individuals ;  the 
tax-payers  themselves  must  sue.  The  illegality  was  that  the  tax  exceeded  the 
limit  prescribed  by  law. 

Village  of  Nundae.  Chrystal  Lake,  7fif  HI.  311.  One  municipality  cannot 
obtain  an  injunction  against  the  collection  of  a  tax  by  another  municipality.  The 
plaintiff  claimed  that  a  part  of  its  territory  was  being  taxed  by  the  defendant, 
who  was  not  legally  incorporated.    The  tax-payers  could  sue. 

Wood  9.  Bangs,  1  Dak.  Terr.  179.  Persons  having  no  common  interest  in  the 
property  taxed  to  pay  county  warrants,  cannot  enjoin  in  action  to  restrain  the 
levy. 

Shields  f>.  Pipes,  81  La.  Ann.  765.  In  a  suit  to  enjoin  the  collection  of  a  tax 
levied  to  pay  a  judgment,  the  judgment  creditor  must  be  a  party ;  it  is  not  suffi- 
cient to  sue  the  collector  alone. 

Louisville  &  Nashville  By.  Co. «.  State,  8  Heisk.  (Tenn.)  668.  In  a  suit  to  be 
relieved  from  a  tax  in  aid  of  a- railway  company,  the  proceedings  in  the  county 
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court,  wfaich  directed  the  issue  of  the  aid  bonds,  as  to  their  recitals,  are  to  be 
taken  as  true.    They  cannot  be  attacked  collaterally. 

Thompson  v.  Allen  Co.  18  Fed.  Rep.  97  (Ky.).  A  creditor  obtains  a  judgment; 
a  special  tax  is  levied  to  pay  it.  Statute  requires  a  collector  to  be  appointed  to 
collect  it.  In  answer  to  a  mandamus  to  appoint  a  collector,  it  appeared  no  suita- 
ble person  could  be  found  who  was  willing  to  accept  the  apppintment.  A  biU  in 
equity  in  the  Circuit  Court  of  the  U.  S.  for  appointment  of  a  receiver  to  collect 
the  taxes,  dismissed;  court  has  no  jurisdiction  to  grant  the  relief.  (Pages 
444-451.) 

Method  of  oompelling  payment  of  a  Haaloipal  debt. — ^Moore  «.  Mayor  of 
Chattanooga,  8  Heisk.  (Tenn.)  8«50.  Moneys  of  a  municipal  corporation  in  the 
hands  of  the  tax  collector  are  not  the  subject  of  garnishments,  s.  p.,  Shreve- 
port  V,  Gregg,  28  La.  Ann.  886.  And  debt  due  by  city  not  offset  in  a  suit  for 
taxes. 

Ahrens  v.  Fuller,  48  N.  J.  Law,  400.  The  city  authorities  having  lawfully  ap- 
propriated money  to  pay  a  claim,  which  requires  the  signature  of  the  mayor  to 
the  warrant;  if  he  refuses  to  sign  it,  he  may  be  compelled  by  mandamus.  See 
Rad^r  v.  Union,  48  N.  J.  Law,  618 ;  allegations  essential  in  a  mandamus  to 
township  to  pay  bonds. 

State  V,  Fyler,  48  Conn.  145.  On  application  for  a  mandamus  to  compel  a  tax 
collector  to  collect  a  tax,  it  is  not  necessary  that  the  public  prosecutor  proceed 
alone;  he  may  act  upon  the  relation  of  a  citizen  and  tax-payer.  It  is  no  objec- 
tion to  the  proceeding  that  there  is  a  remedy  on  the  collector's  bond. 

&  parte  Rowland,  104  U.  S.  504.  County  commissioners  were  required  to 
levy  and  assess  a  special  tax  to  pay  the  annual  interest  on  certain  bonds ;  their 
duty  is  discharged  when  a  valid  and  sufficient  levy  of  the  tax  has  been  made  and 
everything  done  to  enable  the  collector  to  proceed ;  and  mandamus  will  not  lie 
against  them  **  to  cause  the  tax  to  be  collected.'*  Having  been  imprisoned  for 
disobedience  to  the  writ  by  the  Circuit  Court,  on  habeas  corpus  in  the  Supreme 
Court,  they  are  discharged. 

Duperier  v.  Iberia  Parish  Police  Jury,  81  La.  Ann.  709.  A  police  jury  hav- 
ing levied  a  tax  to  satisfy  a  judgment,  will  not  be  compelled  to  levy -a  second 
tax  until  the  collector  has  been  proceeded  against  and  compelled  to  collect  the 
whole  of  the  first. 

Munday  o.  Rahway,  48  N.  J.  Law,  838.  The  Act  1880  restricting  the  remedy 
by  mandamus  to  compel  municipal  authorities  to  levy  a  tax  to  pay  their  debts,  is 
unconstitutional  as  to  debts  contracted  while  former  laws  were  in  force.  It  de- 
volves the  functions  of  taxation  on  the  judiciary. 

United  States  v.  Mobile,  12  Fed.  Rep.  768.  Where,  at  time  of  contract,  a  cred- 
itor of  a  municipal  corporation  had  a  right  after  judgment  to  compel  its  officers 
to  levy  a  tax  to  pay  the  same,  if  the  leg^lature  abolishes  the  corporation  and 
creates  another  in  its  stead  before  judgment  obtained,  he  may  proceed  against 
the  new  corporation,  and  compel  the  levy  of  the  necessary  tax,  without  regard  to 
the  later  legislation.    (Pages  451-457.) 


SUPPLEMENT,  107 

CHAPTER  XXII. 

LOOAL      ASSESfiMEKTS. 

State  V.  City  of  St.  Louis,  42  Mo.  244.  Local  assessment  is  a  yalid  exercise 
of  the  taxing  power,  s.  p.,  Howell  v,  Essex  Co.  Road  Board,  82  K.  J.  Eq.  672; 
Dalrymple  «.  Milwaakee,  68  Wise.  178. 

Wistar  0.  Philadelphia,  80  Penn.  St.  505.  The  foandation  of  the  power  to 
tax  by  local  assessment  is  the  benefit  conferred  on  the  owner  of  the  property. 
Paving  streets,  footways,  and  laying  water-pipes  included  in  this  power;  but  it 
does  not  extend  to  re-paving  where  roadway  is  narrowed  and  foot-way  widened. 

Ottawa  Co.  «.  Nelson,  19  Eans.  284.  The  provisions  of  the  Constitution  re- 
quiring taxation  to  be  equal  and  uniform,  do  not  apply  to  local  assessments,  cap- 
itation taxes,  license  taxes,  road  tax,  or  militia  tax.  B.  p.,  Frances  «.  Atchison, 
19  Kans.  808;  Allen  v.  Qalveston,  51  Texas,  802. 

Contra.— Peay  v.  Little  Bock,  82  Ark.  81.  Local  assessments  are  under  the 
taxing  power,  and  when  made  according  to  frontage,  violate  the  Constitutional 
provisions  as  to  equality  and  uniformity,  s.  p.,  McBean  «.  Chandler,  9  Heisk. 
(Tenn.)  849, — ^violate  provision,  ''all  property  shall  be  taxed  according  to  ita 
value," 

Shelley  v,  Detroit,  45  Mich.  481.  Re-paving  may  be  imposed  on  abutting 
owners,  according  to  frontage.    (Pages  460-469.) 

King  V.  Reed,  48  K.  J.  La^,  186.  The  benefits  to  the  entire  lands  in  each 
town  should  be  criterion  in  assessing  benefits  for  an  improved  roadway. 

Jersey  City  v.  State,  48  K.  J.  Law,  688.  A  water  assessment  on  vacant  city 
lots  is  invalid ;  as  a  general  tax  not  being  uniform,  and  as  a  local  assessment  not 
being  limited  to  special  benefits. 

Virginia  V.  Hall,  96  III  278.  Where  the  Constitution  authorizes  local  im- 
provements in  cities,  towns  and  villages, ''  by  special  taxation  of  contiguous  prop- 
erty or  otherwise."  The  legislature  cannot  enact  that  the  cost  of  sidewalks  may 
be  recovered  of  a  non-resident  lot-owner  by  action  at  law.  '^  It  is  not  a  personal 
tax ;  it  is  a  tax  on  property  benefited,  for  which  the  property  alone  is  liable." 
B.  p..  Craw  «.  Tolono,  lb.  265. 

Fagan  v.  Chicago,  84  111.  227.  Benefits  to  custom  house  by  street  extension 
cannot  be  assessed  on  the  property ;  instrumentalities  of  the  XJ..  S.  not  taxed  by 
State. 

St.  Paul,  &c.,  Ry.  Co.  v.  St  Paul,  21  Minn.  526.  Charter  of  company  exempts 
it  from  **all  asseasments  and  taxes  whatever."  Its  property  held  for  railway 
purposes  is  not  subject  to  assessment  for  local  improvements,  s.  p.,  St.  Paul  v, 
St.  Paul,  &c.,  Ry.  Co.,  28  Minn.  469. 

Hassan  v.  City  of  Rochester,  67  N.  Y.  528.  Lands  of  the  State  are  exempt 
from  taxation.  The  charier  of  the  city  provides  that  property  which  is  exempt 
from  taxation  by  the  general  laws  of  the  State  may  be  assessed  and  taxed  for 
local  improvements.  An  assessment  of  l6ts  on  a  street  for  local  improvement  im- 
posed wholly  on  the  property  of  private  owners,  omitting  lands  owned  by  the 
State,  is  illegal  and  void.  The  exemption  of  State  property  applies  to  general 
taxes— not  to  local  assessments. 

In  re  Roberts,  81  N.  Y.  62.    The  common  council  need  not  make  an  estimate 
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before  directiDg  work  to  be  done  on  a  street ;  nor  is  it  essential  that  tbey  should 
confirm  the  estimate  by  ordinance  or  resolution ;  the  latter  power  is  now  vested  in 
the  board  of  revision  and  assessment.  Nor  is  it  necessary  that  the  report  of  as- 
sessors should  state  in  terms  **  that  they  had  assessed  those  benefited  in  propoi^ 
tion  to  the  benefit ;  *'  it  is  stated  that  they  had  made  a  just  and  equitable  assess- 
ment according  to  law;  that  is  sufficient. 

In  re  Lester,  21  Hun  (N.  T.),  180.  The  Act  of  1861,  transferring  to  the  board 
of  revision  the  power  to  confirm  assessments,  previously  vested  in  the  common 
council,  is  constitutional.     (Pages  470-482.) 

.  Merriam's  Petition,  84  N.  T.  696.  The  statute  requires  contracts  for  work 
and  supplies  to  be  founded  on  sealed  proposals  and  given  to  the  lowest  bidder. 
In  advertising  a  contract  for  a  sewer,  a  price  was  fixed  for  rock  excavation, 
which  constituted  a  large  portion  of  the  work;  this  is  a  violation  of  the  charter, 
and  assessment  for  the  work  is  to  that  extent  void.  The  assessment  may  be 
modified  in  this  respect;  the  whole  assessment  will  not  be  set  aside. 

Purssel  V.  Mayor,  &c.,  85  N.  T.  830.  A  lessee  paying  an  assessment  pending 
proceedings  to  vacate  it  by  the  landlord ;  when  it  is  set  aside  he  may  recover  it 
back. 

Nichols  V.  Yoorhis,  74  N.  T.  28.  An  action  to  set  aside  an  assessment — a  lien 
on  real  estate—is  not  an  action  affecting  the  title  to  real  estate,  or  an  interest 
therein,**  so  as  to  allow  an  appeal  where  the  assessment  is  less  than  $500. 

Jefferson  «.  Whipple,  71  Mo.  519.  In  an  action  to  recover  a  special  tax  bill, 
the  description  of  the  lot  as  "Part  of  in  lot  numbered  881,  on  plat  of  the  city,** 
is  void ;  it  is  too  vague. 

Creamer  «.  McCune,  7  Mo.  A  pp.  91.  In  an  action  on  a  special  tax  bill  if  there 
has  been  an  over-assessment  from  a  failure  to  include  certain  property,  the  de- 
fense may  be  made ;  the  court  will  correct  the  error  and  reduce  the  amount. 

State  V.  Harrison,  89  N.  J.  Law,  51.  Lots  of  unequal  depth,  but  of  equal 
frontage,  may  be  assessed  for  sewerage  according  to  frontage,  not  reg&rding 
depth,  provided  that  it  appear  affirmatively  that  those  of  same  frontage  received 
an  equal  benefit.  But  assessment  set  aside  for  want  of  proof  of  notice  of  filing 
report  of  assessment. 

Roosevelt  Hospital  «.  Mayor,  84  N.  T.  108.  Charter  exempted  hospital  from 
taxation;  it  does  not  extend  to  a  sewer  assessment. 

Nickerson  «.  Boston,  181  Mass.  806.  The  Act  of  1878  giving  power  to  the  coun- 
cil of  Boston  to  order  owners  of  land  in  certain  districts  to  raise  their  grade  for 
the  purpose  of  securing  good  drainage;  and  if  the  owner  fails  to  comply,  to  have 
the  filling  done,  the  expense  to  be  a  lien  on  the  land,  is  constitutional.  The 
actual  benefit  to  the  land  does  not  affect  the  assessment. 

Mayor,  &c.,  of  Baltimore  o.  Johns  Hopkins  Hospital,  56  Md.  1,  50.  An  ordi- 
nance providing  for  the  assessment  of  two- thirds  of  the  cost  of  a  paving  im- 
provement on  the  abutters  upon  the  front  foot  rule  apportionment,  is  valid. 
(Pages  488-496.) 

In  re  Upton,  89  N.  T.  67.  The  failure  to  file  a  map  by  the  department  of 
public  works  of  the  streets  to  be  laid  out  and  altered,  is  not  a  substantial  error 
rendering  an  assessment  for  a  change  of  grade  of  an  existing  street  invalid. 
Where  a  contract  to  gnde  was  made  which  was  afterward  changed,  increasing 
the  expense,  this  will  not  vacate  the  assessment,  but  will  simply  reduce  the  as- 
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BessmeDt  to  the  extent  of  the  increase,  s.  p.,  In  re  Mntnal  Life  Ins.  Co.  89 
N.  Y.  530. 

In  re  Lowden,  89  N.  Y.  548.  The  scheme  of  sewer  improyements  in  New 
York  contemplates  that  the  whole  expense  should  be  borne  by  the  property  bene- 
fited; engineer's  fees  are  properly  chargeable  as  an  item  of  expense..  It  is  no 
objection  to  such  an  item  that  the  engineers  were  already  in  the  employ  of  the 
city  under  a  salary,  which  had  been  paid. 

Sage  V.  The  City  of  Brooklyn,  89  N.  Y.  189.  A  law  which  authorizes  the 
taking  of  land  for  pnblic  purposes,  which  remits  the  owner  for  his  sole  remedy 
to  a  fund  to  be  obtained  by  taxation,  according  to  benefits,  of  certain  specified 
lands,  is  not  a  sure  and  adequate  proyision,  in  accordance  with  the  Constitution 
of  the  State. 


CHAPTER  XXIII. 

FEDERAL    TAXATION — OUSTOHS. 

Direct  Taxes. — Springer  o.  XJ.  S.,  102  XJ.  S.  586.  A  tax  upon  income,  gains 
and  profits,  is  an  excise  tax  or  duty,  and  not  a  direct  tax  within  the  meaning  of 
the  Constitution.  The  only  direct  taxes  under  the  Constitution  are  capitation 
taxes  and  taxes  on  real  estate. 

Atwood  «.  Weems,  99  XJ.  S.  183.  A  sale  for  direct  taxes  under  the  Act  of 
June  5, 1862,  where  before  the  sale,  the  owner,  or  some  one  for  him,  was  ready 
and  offered  to  pay  the  taxes,  and  was  told  that  the  payment  would  -not  be  ac- 
cepted, is  void.  Such  an  offer  made  to  a  clerk  of  a  board  of  commissioners  at 
their  ofiSce,  who  was  authorized  by  them  to  receive  delinquent  taxes,  is  sufficient. 
B.  p.,  U.  S.  V.  Lee,  27  Alb.  L.  J.  10. 

De  Treville  v.  Smalls,  98  U.  S.  517.  The  tax  certificate  of  land  sold  for  direct 
taxes  under  Act  of  Feb.  6, 1868,  is  not  only  prima  fade  evidence  of  a  regular  sale, 
but  of  all  the  antecedent  facts  which  are  essential  to  its  validity  and  to  the  pur- 
chaser's title.  It  can  only  be  rebutted  by  Showing  that  the  lands  are  not  subject 
to  tax ;  that  the  tax  had  been  paid  previous  to  the  sale,  or  that  they  had  been  re- 
deemed since.  6.  p.,  Keely  'o,  Sanders,  99  U.  S.  441 ;  Sherry  v.  McEinley,  99 
U.  S.  496. 

U.  S.  t?.  Taylor,  104  XJ.  S.  216.  The  provision  in  Act  of  Aug.  5,  1861,  that  the 
surplus  of  the  proceeds  of  real  estate,  sold  for  direct  taxes,  should  be  deposited 
in  the  treasury  and  held  for  the  use  of  the  owner,  is  not  repealed.  The  limita- 
tion of  six  years  from  the  time  the  claim  first  accrues  does  not  begin  to  run  until 
application  has  been  made  to  the  secretary  of  the  treasury  and  payment  refused ; 
the  trust  continues  to  run  until  the  trustee  repudiates  it    (Pages  502-515.) 

Customs. — Ellsworth  t>.  XJ.  S.,  14  Ct.  of  Claims,  382.  Where  the  secretary  of 
the  treasury  gives  a  collector  of  customs  a  peremptory  order  to  deposit  all  mon- 
eys received  by  him  in  the  treasury,  a  deposit  of  **  receipts  of  storage  "  is  not  a  vol- 
untary payment,  though  the  collector  be  entitled  to  them  as  a  portion  of  his 
compensation. 

Lawsun  v.  U.  S.,  14  Ct.  of  Claims,  256.  The  Act  of  1867,  providing  that  the 
collector  of  the  Eastern  District  of  Maryland  shall  receive  an  annual  salary  of 
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$1,200,  does  not  affect  preyious  statutes  allowing  fees  to  collectors  in  addition  to 
salary. 

Diegnan  o.  Shields,  61  Texas,  822.  A  collector,  by  allowing  his  deputy  to 
act  as  cashier,  does  not  violate  the  regulation  prohibiting  customs  officers  troat 
performing  their  duties  by  substitutes. 

U.  S.  V.  28  Gallons  Distilled  Spirits,  6  Sawyer,  594.  The  Act  of  March  1, 1879, 
§  12,  prohibits  the  refilling  with  domestic  spirits  any  package  in  which  foreign 
distilled  spirits  have  been  imported,  notwithstanding  the  mark»  brands,  &c.,  have 
been  destroyed.    8.  p.,  U.  S.  e.  Half  Barrel,  6  Sawyer's  C.  C.  68. 

The  Sarah  B.  Harriss,  4  Cliff.  147.  Merchandise  cannot  be  lawfully  unloaded 
and  delivered  without  a  written  permit  therefor  from  the  collector,  and  naval  of- 
ficer, if  any,  of  the  port  where  landed. 

Arthur  «.  Goddard,  96  U.  S.  145.  Duties  are  to  be  assessed  on  the  value 
stated  in  the  invoice,  without  reference  to  deductions  made  for  cash  to  the  im- 
porter when  purchasing.    Reversing  Reeves  r.  Goddard,  22  Int  R.  R.  857. 

U.  S.  «.  Nash,  4  Cliff.  107.  Where  a<2  valorem  duties  are  required  to  be  aa- 
sessed  on  a  given  weight,  the  weight  is  the  actual  weight  as  ascertained  by  the 
proper  officers  of  the  custom — not  the  invoice  weight  Goods  lost  at  sea  are  not 
subject  to  duty,  though  on  the  invoice. 

Sinn  V.  XJ.  S.,  14  Blatchf .  550.  A.  purchased  goods  in  England ;  had  them 
dyed  by  one  man,  and  made  up  by  another;  his  agent  invoiced  the  goods  at  coat 
of  purchase,  manufacture  and  commissions.  The  goods  were  entered  at  this  in- 
voice value.  The  goods  ought  to  be  at  their  actual  market  value,  and  the  oath 
ought  to  have  been  that  of  a  manufacturer — ^not  of  a  purchaser. 

Harding  o.  Whitney,  4  Cliff.  96.  Actual  market  value  of  ^  wool  baled  up,** 
purchased  and  sold  in  the  foreign  market  in  the  bale,  includes  the  cost  of  cover- 
ing and  baling,  so  that  charges  for  the  same  are  not  to  be  deducted,  to  deter- 
mine whether  the  wool  was  of  a  value  to  be  subject  to  duty. 

Haas  V.  Arthur,  14  Blatchf.  846.  A.,  on  entry  of  merchandise,  added  eighteen 
per  cent.,  with  the  protest  that  he  made  the  addition  to  prevent  seizure,  and  that 
the  real  value  was  the  original  invoice  value.  On  like  merchandise  entered  by  A. 
before  the  appraisers  had  added  eighteen  per  cent,  A.  cannot  recover  the  duties 
on  the  added  eighteen  per  cent.  *,  after  the  addition  of  the  eighteen  per  cent  the 
value  of  the  goods  for  duty  could  not  be  fixed  by  the  appraisers  at  a  less  sum. 

Cramer  e.  Arthur,  102  U.  S.  612.  The  proclamation  of  the  secretary  of  the 
treasury  on  the  Ist  of  January,  of  the  value  of  foreign  coins  as  determined  by 
the  director  of  the  mint  and  the  certificate  of  the  consul  at  the  port  from  which 
the  goods  are  imported,  in  case  of  a  depreciated  currency,  are  conclusive  evidence 
of  the  value  of  the  currency  of  the  invoice. 

Watt  V.  XJ.  S.,  15  Blatchf.  29.  In  a  suit  to  recover  liquidated  duties  the  im* 
porter  was  not  allowed  to  impeach  the  liquidation  by  showing  irregularities  in 
the  appraisement,  or  to  give  in  evidence  that  he  had  protested  and  appealed  to 
the  secretary  of  the  treasury,  such  appeal  having  been  made  prior  to  the  final 
liquidation,  contrary  to  §  2931. 

U.  S. «.  Phelps,  17  Blatchf.  812.  Duties  were  estimated  and  deposited,  and 
goods  delivered.  Allowance  for 'damage  on  the  voynge  by  loss  or  decay  waa 
made.  Loss,  twenty-five  per  cent,  on  specific  lots — not  twenty-five  per  cent  on 
all  lots— the  difference  of  $270.40.  Afterwards,  re-liquidation,  and  no  loss  al- 
lowed.   The  U.  S.  is  entitled  to  recover  amount  allowed. 
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Fabbri  v,  Marphy,  95  U.  S.  191.  Merchandise  remainiDg  in  warehouse  more 
than  one  year  is  subject  to  the  additional  ten  per  cent. 

McGlinchy  ©.  U.  B.  4  Cliff.  812.  Qoods  are  withdrawn  from  U.  8.  bonded 
warehouse  to  avoid  payment  of  internal  revenue  tax,  exportedi  under  regular 
documents,  as  if  for  a  foreign  port,  carried  beyond  the  jurisdiction  of  the  TJ.  S., 
and  then  brought  back  to  a  domestic  port.  They  are  liable  to  duties  as  imported 

goods,  though  not  landed  in  any  foreign  port.    8.  p.,  Perkins  v. ,  4  Cliff. 

821.     (Pages  515-544.) 


CHAPTER  XXIV. 

0U8T0HS,  OB   EXTBBNAI.   BETENtTE. 

Disoriminating  Duty. — Powers  o.  Comly,  101  U.  S.  789.  Opium,  a  product 
of  Persia,  imported  from  a  country  west  of  the  Cape  of  Good  Hope,  is  subject  to 
the  discriminating  duty  of  ten  per  cent. 

Gautier  v.  Arthur,  104  U.  S.  845.  Plumbago,  being  in  the  free  list,  is  not 
subject  to  the  discriminating  duty  in  §  17  of  the  Act  June  80th,  1864,  against 
goods  imported  in  foreign  vessels.  It  was  the  intention  of  Congress  in  placing  it 
on  the  free  list  to  put  an  end  to  the  discriminating  duty.    (Page  550.) 

Classification  of  Articles. — Arthur  v.  Herman,  96  U.  8.  141.  Articles  com- 
posed of  *' cattle-hair  and  cotton,"  the  latter  not  being  component  of  chief 
Talue,  are  not  entitled  to  the  discrimination  in  favor  of  cotton,  or  of  which  cot- 
ton is  chief  value. 

Arthur  «.  Dodge,  101  U.  S.  84.  '*  Tin-plates,  teme  plates  and  dagger's  tin,'* 
enumerated  in  §  2504,  are  entitled  to  the  discrimination  of  ten  per  cent.,  under 
S  2508. 

Pott  9.  Arthur,  104  U.  8.  785.  Books  as  enumerated  in  §  250^  are  7U)t  en- 
titled to  the  discrimination  of  ten  per  cent,  in  J  2508— being  within  the  exception 
of  the  latter  section. 

Merritt  v.  Welsh,  104  U.  8.  694.  Under  schedule  G,  of  §  2504,  sugars  are 
graded  according  to  ^*  Dutch  standard  in  color,'*  and  the  sole  test  is  their  actual 
color  according  to  this  standard,  whether  this  color  is  produced  in  the  ordinary 
manufacture  or  artificially. 

Arthur  v,  Lahey,  96  XJ.  S.  112.  The  duty  on  an  article  known  commercially 
as  *'  thread  laces,"  and  so  designatedin  Acts  of  Congress  for  a  number  of  years, 
is  not  changed  by  a  subsequent  act  imposing  a  different  duty  on  articles  of  which 
silk  is  the  component  article  of  chief  value,  although  the  terms  are  sufficient  to 
include  it.  The  question  left  to  the  jury  whether  the  articles  were  ^*  thread 
laces."  s.  p.,  Arthur  o.  Unkart,  96  XJ.  S.  119,  *'  silk  plaited  gloves;"  Arthur  «. 
Zimmerman,  96  U.  S.  124,  "cotton  braids;''  Arthur  v.  Stepani,  96  U.  8.  125, 
" chocolate;"  Arthur  v.  Davies,  96  U.  S.  185,  ''braces  and  suspenders." 

Arthur .«.  Moller,  97  U.  8.  365.  Chromo-lithographs,  printed  from  oil  stones 
upon  paper,  and  known  as  Decalcomanie  pictures,  are  dutiable  as  printed  mat- 
ter, and  not  as  a  manufacture  of  paper. 

Victor  t,  Arthur,  104  U.  8.  498.  8tockings  of  worsted  or  cotton  and  worsted 
are  dutiable  under  schedule  M,  by  the  specific  designation  of  '*  stockings,  ^., 
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made  on  frames,*'  and  not  as  knit-gooda,  under  scfaedole  L.    Same  principle 
as  96  U.  8.  112. 

Lane  v.  Russell,  4  Cliff.  122.  The  word  ribbons  in  $  8,  Act  June  30th,  1864, 
includes  silk  and  cotton  velvet  ribbons,  of  which  silk  is  the  chief  component 
yalue;  words  are  taken  in  their  commercial  sense.  They  are  enumerated — not 
unenumerated. 

Recknagel  v.  Murphy,  102  U.  S.  197.  "  Argols,  or  crude  tartar,'^  are  on  the 
free  list  The  question  was  left  to  the  jury  whether  the  articles  imported  were 
'*  argols  crude,**  as  known  to  commerce,  or  whether  they  were  more  or  less  refined. 

Qreenleaf  e.  Goodrich,  101  U.  S.  278.  The  Act  1862  imposed  a  specific  duty 
on  ^^  all  delaines,  whether  colored  or  uncolored,  and  all  goods  of  similar  deecrip- 
tioo  to  delaines,"  &c.  It  is  proper  to  leave  the  qaestion  to  a  jary  whether  cer- 
tain goods  imported  were  of  similar  description  to  delaines.  The  phrase  ^'  simi- 
lar description  "  is  not  a  commercial  term. 

Arthur  0.  Herrold,  100  U.  8.  75.  It  is  not  error  to  say  to  the  jury  that 
ground  chicory  is  the  same  as  burnt  chicory  under  Act  June  30th,  1864.  Nor  to 
leave  the  question  to  the  jury  whether  the  article  imported  is  a  new  preparation, 
or  simply  ground  chicory. 

Swan^o.  Arthur,  108  U.  8.  697.  Laces,  cigar  ribbons,  galloons  and  braids, 
made  substantially  of  silk,  although  cotton  forms  part  thereof,  are  subject  to  duty 
as  silk  goods,  and  not  as  goods  of  which  silk  is  the  component  of  chief  value, 
not  otherwise  provided  for.  Language  will  be  taken  in  its  ordinary  sense,  unless 
shown  to  have  a  commercial  meaning.     (Pages  651-555.) 

Non-^nnmerated  articles. —Murphy  o.  Aronson,  96  U.  8.  131.  "Nitro- 
benzole,''  composed  of  benzole  and  nitric  acid,  is  dutiable  under  the  similitude 
clause,  J  20,  at  forty  cents  a  gallon,  the  highest  rate  of  either  constituent,  not 
at  fifty  per  cent,  (id  txUorem  as  an  *'  essential  oil." 

Arthur  v,  Susfield,  96  U.  8.  128.  Spectacles  are  dutiable  under  the  designa- 
tion, *'  on  pebbles  for  spectacles  and  all  manufactures  of  glasses,^'  &c.,  and  not  as 
a  non-enumerated  article  under  the  similitude  clause. 

Wills  «.  Russell,  100  U.  8.  621.  It  is  proper  to  submit  the  question  to  the 
jury  whether  jute  rejections  were  vegetable  substances  similar  to  articles 
enumerated  in  J  11  of  the  Act  of  July  14, 1862. 

Movius  «.  Arthur,  95  U.  S.  144.  An  act  imposing  a  duty  on  ''Japanned,  pat- 
ent or  enameled  leather  skins, '^  is  not  repealed  by  a  subsequent  act  imposing  a 
different  duty  on  *'  skins  dressed  and  finished  not  otherwise  provided  for."  A 
duty  on  an  article  by  specific  designation  is  not  repealed  by  subsequent  general 
language,  s.  p.,  Arthur  v.  Homer,  96  U.  8.  137,  **  embroidered  linen;"  Arthur  «. 
Rheims,  96  U.  8.  143,  "artificial  flowers." 

Oossler  t.  Gordrick,  3  Cliff.  71.  An  act  imposing  new  rates  of  duty  '*  in  lieu  " 
of  those  imposed  by  former  laws,  impliedly  repeals  former  acts  on  that  subject. 

Kohlsart  «.  Murphy,  96  U.  S.  153.  "  Patterns  of  cotton  canvas  cut  into  strips 
of  the  size  and  shape  for  slippers,  more  or  less  embroidered  with  sUk,"  are  dutia- 
ble as  manufactures  of  cotton  not  otherwise  provided  for,  under  the  last  paragraph 
of  §  6  of  the  Act  of  June  30th,  1864,  which  was  not  repealed  by  the  joint  reso- 
lution March  2d,  1867. 

Butterfield  «.  Arthur,  16  Blatch.  216.  "  Calf-hair  goods,"  made  to  imitate 
velvet  or  fur,  manufactured  of  cotton  and  hair,  the  warp  being  cotton  and  the 
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woof  cattle-hair,  is  subject  to  a  duty  of  tweoty-five  per  cent,  under  schedule  A, 
J  2604,  as  a  manufacture  of  cotton  not  otherwise  proyided  for — ^not  as  a  manu- 
facture of  hair  not  otherwise  provided  for.  It  is  unenumerated,  and  the  highest 
rate  prevails. 

Solomon  v.  Arthur,  102  U.  S.  208.  Goods  of  cotton  and  silk,  of  which  silk 
is  the  chief  component  of  value,  are  not  classed  as  "mixed  goods  "  under  Act 
July  14,  1862,  but  as  goods  not  otherwise  provided  for,  of  which  silk  is  the  com- 
ponent of  chief  value.  Each  of  the  phrases  is  merely  descriptive  of  a  class  of 
goods,  and  is  applicable  to  many  other  goods;  both  acts  can  stand,  s.  p.,  Fish 
«.  Arthur,  103  U.  S.  431.  Manufactured  shirtings  not  made  up,  of  linen  and  cot- 
ton, dutiable  as  cotton  not  otherwise  provided  for. 

Arthur  v,  Jacoby,  103  U.  8.  077.  Pictures  painted  by  hand  on  porcelain, 
their  value  depending  on  the  skill  of  the  artist,  and  the  porcelain  being  used  only 
to  obtain  a  gdbd  surface  on  which  to  paint,  and  not  constituting  of  itself  an  ar- 
ticle of  china-ware,  and  manufactured  simply  as  a  ground  for  painting,  are  sub- 
ject to  duty  as  "  paintings  **  not  otherwise  provided  for — not  as  "  decorated  china 
or  porcelain  ware.*^    (Pages  555-558.) 

Free  list,  Ac — Russell  «.  U.  S.,  15  Blatchf.  20.  Materials  used  in  the  con- 
struction of  vessels  built  in  the  United  States,  to  be  employed  "  in  the  foreign 
trades,"  are  free  from  duty.  Such  materials  used  in  the  construction  of  a  mer- 
chant vessel  built  in  the  United  States  for  the  Japanese  Government,  and  em- 
ployed by  it  in  service  between  Japanese  ports,  and  which  has  never  taken  out 
papers  as  an  American  vessel,  are  not  free  from  duty.  Foreign  trade  means  trade 
with  America. 

Dike  «.  Howe,  4  Cliff.  182.  A.  sold  to  B.  boots  and  shoes,  the  sale  to  be  com- 
pleted at  a  future  day.  B.  was  to  have  the  benefit  of  reduction  of  duties,  which 
was  anticipated.  Before  the  day  named  for  the  sale  the  goods  were  removed  for 
consumption,  and  the  duties  reduced.  B.  was  not  the  agent  of  A.,  and  the  goods 
were  subject  to  the  higher,  and  not  to  the  reduced  rates.     (Pages  658-565.) 

Remedy  for  illegal  duties^  protest,  drawback.— DeCelis  v.  U.  S.,  13  Ct.  of 
Claims,  117.    Duties  not  paid  under  protest  are  voluntarily  paid. 

Cox  V.  Barry,  14  Blatchf.  280.  Where  there  is  judgment  against  a  collector 
for  duties  illegally  exacted  no  execution  issues  where  there  is  a  certificate  of  prob? 
able  cause.  If  judgment  not  paid  by  treasury  department  and  execution  issues, 
the  collector  may  apply  for  a  certificate  of  probable  cause  and  a  stay  of  execu- 
tion will  be  granted. 

Davies  v.  Arthur,  06  U.  S.  148.  An  importer  having  stated  in  his  protest  the 
ground  of  his  objection  to  the  payment  of  duties,  cannot,  in  his  suit  against  the 
collector,  recover  upon  any  other  ground. 

Pott  V,  Arthur,  16  Blatchf.  314.  The  Circuit  Court  has  power  under  §§  954, 
3012,  in  a  suit  to  recover  taxes  illegally  exacted,  to  allow  a  bill  of  particulars  to 
be  served  after  the  expiration  of  thirty  days  from  notice  of  the  appearance  of 
the  defendant,  and  to  allow  a  defective  bill  to  be  amended. 

Lake  «.  Devoe  Manf.  Co.  7  Daly  (N.  Y.),  161.  The  plaintiff  exported  mer- 
chandise purchased  of  defendants,  who  acted  as  his  agents  in  shipping  it  and 
entering  it  for  drawback,  which  they  did  in  their  own  name.  The  certificate  is- 
sued for  the  drawback  by  the  collector  was  delivered  by  the  plaintiff  to  the 
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defendants,  and  the  latter  obtained  the  deben tares.  The  plaintiff  can  maintaitt 
an  action  for  the  ainoont  received  by  the  defendants  on  the  drawback.  (Pages 
506-574.) 

False  entry,  fake  inTolce,  fte.— XJ.  S.  v.  146,500  Clapboards,  4  Cliff.  801. 
On  the  trial  of  an  information  for  forfeiture  of  goods  because  of  false  invoices, 
to  show  knowledge  of  the  importer  of  the  value  of  the  goods,  an  invoice  of 
similar  goods  shipped  a  year  before  from  the  same  port,  of  higher  value,  may  be 
introduced,  it  being  shown  that  the  relative  value  of  the  two  shipments  were 
substantially  the  same  at  the  two  periods. 

U.  S.  «.  York,  Street  A  Co.  17  Blatchf.  188.  Forfeiture  under  $  2864  for  fiJae 
invoice  is  not  limited  to  the  sum  which  the  defendant  received  for  the  identical 
goods  entered  on  their  sale  by  him. 

U.  S.  e.  278  Bbls.  of  Spirits,  8  Cliff.  261.  Goods  withdrawn  it>m  a  bonded 
warehouse,  with  a  permit  of  the  collector  obtained  by  fraud,  does  not  protect 
them  from  forfeiture  for  unpaid  duties.  A  purchaser  for  value  to  be  affected  must 
have  notice  of  the  fraud  at  the  time  of  the  purchase.  But  the  agent  of  the  pur- 
chaser had  notice  at  the  time  of  purchase ;  it  binds  the  principal,  although  the 
information  came  to  the  agent  prior  to  his  employment.  See  Dresser  v.  Norwood, 
17  C.  B.  (N.  S.)  481. 

The  Antilles,  8  Ben.  9.  In  order  to  sustain  a  libel  for  the  penalty  for  smug- 
gling, the  vessel  must  be  shown  to  belong  in  whole  or  in  part  to  a  citizen  or  in- 
habitant of  the  United  States;  the  value  of  the  goods  omitted  from  the  manifest 
must  also  be  shown;  this  regulates  the  forfeiture. 

U.  S.  V.  Claflin,  97  U.  S.  546.  (1.)  Neither  the  Act  July  18,  1866,  nor  §  3082 
of  R  S.,  authorize  a  civil  proceeding  for  smuggling;  they  contemplate  a  criminal 
proceeding.  (2.)  The  ruling  in  U.S.  o.  Stockwell  (13  Wall.  531j,  modified  so  as 
to  hold  the  Act  1866,  f  4,  a  substitute  for  Act  1823,  §  2;  that  case  decided  that 
these  sections  were  n^  in  conflict  But  the  Act  of  Feb.  18,  1867,  continues  in 
force  penalties  incurred  under  the  Act  of  1823,  prior  to  the  Act  of  1866. 

Four  Packages  v.  U.  S.,  97  U.  S.  404.  Certain  packages,  containing  human 
hair  and  other  dutiable  articles,  were  brought  by  steerage  passengers  as  their 
baggage,  without  any  entry  on  the  ship's  manifest.  At  Hoboken,  N.  J.,  they 
were  unloaded  under  a  general  baggage  permit.  Such  goods  were  unloaded  with- 
out a  permit,  and  are  liable  to  forfeiture,  and  the  baggage  permit  cannot  be  used 
in  evidence  as  a  defense.  According  to  the  custom  of  the  port,  the  examina- 
tion showing  dutiable  goods,  they  were  sent  to  Castle  Garden  and  thence  to  the 
seizure  room.  The  seizure  was  at  Castle  Garden — ^not  at  Hoboken — ^and  the  court 
has  jurisdiction. 

U.  S.  0.  A  Lot  of  Silk  Umbrellas,  12  Fed.  Rep.  412.  To  incur  a  forfeiture, 
under  §  2809  of  R.  S.,  there  must  have  been  an  intentional  omission  from  the  man- 
ifest. 

U.  S.  V.  3,800  Boxes,  &c,  12  Fed.  Rep.  402.  Where  a  quantity  of  opium  was 
seized,  the  burden  of  proof  is  on  the  claimant  to  show  that  the  property  seized 
was  of  domestic  manufacture  and  not  liable  for  customs  duties;  and  if  he  fails  to 
produce  proofs  which  are  in  his  power  to  produce,  condemnation  follows  from 
the  defects  of  his  testimony. 

U.  S.  0.  The  Henrietta  Esch,  12  Fed.  Rep.  483.  Where  in  an  action  against  a 
vessel  for  smuggling,  there  is  an  irreconcilable  conflict  in  the  evidence  given  hj 
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the  governmeDt  and  the  officers  of  the  vessel  and  part  of  the  crew — but  there  are 
«a  number  of  circumstances  supporting  the  governmeDt  officer — the  judgment  of 
condemnation  will  be  affirmed. 

Lewey  v.  U.  S.,  15  Blatchf.  1.  L.  bought  kid  gloves  in  Europe  and  packed 
them  in  trunks,  which  were  placed  aboard  the  steamer  as  his  baggage.  The 
gloves  did  not  appear  on  the  manifest  and  were  seized  as  forfeited.  •  The  court 
submitted  to  the  jury  the  question  whether  L.,  with  actual  intent  to  defraud  the 
United  States,  did  so  import  the  goods  as  to  cause  them  to  be  withheld  from  the 
entry  of  the  manifest  of  the  vessel.    This  is  a  compliance  with  Act  June  22,  1874. 

Stockwell  «.  U.  S.,  8  Cliff.  284.  Judge  of  the  District  Court,  on  affidavit  that 
fraud  has  been  committed  by  any  person  concerned  in  the  entry  of  goods,  may 
issue  his  warrant  to  the  marehal  to  enter  any  premises  where  any  invoices,  books 
or  papers  deposited  tending  to  show  the  fraud,  and  take  possession  of  them. 

Hahn  v.  U.  S.,  14  Ct  of  Claims,  805.  Under  §  8090  R  S.,  only  the  surveyor 
of  the  district  is  entitled  to  a  distributive  share  in  the  forfeiture  incurred  at  the 
port  of  entry;  the  surveyors  of  the  different  ports  of  delivery  are  not  entitled  to 
share  in  it. 

Kellogg  V.  U.  S.,  15  Ct.  of  Claims,  872.  Where  the  secretary  of  the  treasury 
has  made  distribution  of  fines  and  penalties  to  informers  of  fraudulent  importa- 
tions, before  suit  brought  to  recover  a  share  thereon,  his  acdon  cannot  be  re- 
vie^'ed  by  the  court    (Pages  582-594.) 


CHAPTER  XXV. 

INTBBNAL     BEYENUE. 

Offloersy  duties^  liabilities,  Ac— Folger  v.  U.  S.,  18  Ct.  of  Claims,  847 ;  affi'd 
108  U.  S.  80.  An  assistant  treasurer,  who  receives  internal  revenue  stamps  by 
direction  of  the  secretary  of  the  treasury,  under  Act  June  80, 1864,  §  170,  is  not 
entitled  to  a  commission  or  extra  compensation  for  such  services. 

Farden  v,  U.  S.,  13  Ct.  of  Claims,  847.  Where  a  supervisor  of  internal  reve- 
nue suspends  a  collector  for  fraud,  and  the  secretary  of  the  treasury  designates  a 
deputy  to  act  as  collector  vice  F.,  Jr.,  collector  suspended,  there  is  a  vacancy  in 
the  office  in  the  meaning  of  §J  1149,  1160,  and  the  deputy  is  entitled  to  the  com- 
pensation of  a  collector. 

Landram  o.  U.  S.,  27  Int.  R  R.  80.  Deputy  collectors  and  surveyors  of  dis- 
tilleries are  not  officers  in  any  branch  of  the  public  service  under  §  1765.  Dis- 
tinction between  instructions  and  regulations;  the  former  to  one  officer,  the  latter 
to  a  class. 

U.  S.  V.  Jackson,  104  U.  S.  41.  Suit  on  bond  of  collector,  demurrer.  (1.)  The 
court  will  take  judicial  notice  that  the  United  States  is  divided  into  districts, 
and  a  failure  to  state  the  district  is  not  fatal.  (2.)  It  is  error  not  to  allege  the 
appointment  as  collector. 

U.  S.  V,  McCartney,  26  Int.  Rev.  R.  28.  When  a  collector  has  given  a  bond 
and  afterward  the  duty  is  by  statute  imposed  on  him  to  pay  storekeepers  from 
funds  advanced  by  the  government,  the  duty  is  embraced  by  his  bond,  and  the 
surjeties  are  liable  for  a  breach  of  the  bond  in  this  respect. 
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Clark  V,  U.  8.,  60  Ga.  156.  The  bond  of  the  collector  is  for  the  protection  of 
the  Government  alone — not  for  that  of  prirate.  persons  who  may  be  injured  b^ 
the  torts  of  the  principal  or  his  deputies. 

King  17.  U.  S.,  99  U.  S.  329.  When  a  tax  long  past  due  has  been  paid  to  the 
collector,  he  and  his  sureties  are  liable  therefor,  although  the  tax  has  not  been 
assessed  to  the  tax-payer  or  returned  by  him  to  the  assessor.  The  tax  so  paid  is 
public  money  covered  by  the  bond. 

Boule  0.  XJ.  S.,  100  U.  8.  8.  In  a  suit  on  a  collector's  bond,  the  settlement  of 
the  collector's  accounts,  as  appears  from  the  transcript  of  the  books  of  the  treas- 
ury, are  prima  facie  evidence  of  the  balance  due.  Ganger's  fees  are  onbraced  by 
the  bond.    s.  p.,  Bechet  v.  XJ.  8.,  101  U.  8.  597. 

U.  S.  V,  Kimball,  101  XJ.  8.  726.  A  collector  going  out  of  office  may  turn 
over  to  his  successor  uncollected  taxes  and  receive  credit  therefor  on  the  books 
of  the  first  comptroller;  it  is  a  condition  of  such  credit  that  the  commissioner  of 
internal  revenue  shall  certify  th~at  the  collector  has  used  due  diligence  to  collect. 
But  in  suit  on  his  bond  he  may  claim  such  taxes,  though  the  commissioner  has 
rejected  his  claim. 

XJ.  8.  V.  Hermance,  15  Blatchf.  6.  A  distiller  from  fruit  paid  to  a  deputy  col- 
lector money  intended  as  the  tax  on  the  brandy,  without  receiving  in  return  the 
stamps  required  to  be  affixed  to  the  casks  of  brandy  before  sale.  The  collector 
absconded  with  the  money.  The  sureties  on  the  collector's  bond  are  not  liable  to 
the  XJ.  8.,  as  the  money  did  not  become  public  money  until  the  stamps  were  is- 
sued. 

Michigan  Cent.  Ry.  v.  81ack,  100  XJ.  8.  595.  The  tax  on  interest  paid  by  cor- 
porations, under  Act  1866,  is  an  excise  tax  on  their  business,  to  be  paid  by  them 
out  of  their  income,  earnings  and  profits.  The  tax  is  not  invalidated  by  the 
provision  that  it  may  be  withheld  from  the  bond-holder,  who  is  a  citizen  of  a 
foreign  country. 

Western  Union  Ry.  Co.«.  XJ.  8.,  101  U.  S.  548.  (1.)  The  tax  of  July  18, 
1866,  on  railroads  transporting  mails,  on  contracts  prior  to  Aug.  1, 1866,  applies 
to  a  company  commencing  before  Aug.  1,  1866,  and  continuing  to  Ist  Jany.  1870; 
where  there  was  no  express  contract,  a  contract  will  be  implied.  (2.)  The  tax 
on  interest  due  and  paid  Aug.  1,  1870,  is  five  per  cent.  (8.)  The  tax  of  2^  per 
cent,  on  all  interest  or  coupons  paid  on  bonds  under  Act  1870  is  a  tax  not  on 
interest  as  it  accrues,  but  when  it  is  paid. 

Kentucky  Improvement  Co.  v.  Slack,  100  XJ.  8.  648.  The  name  of  a  mining 
and  manufacturing  company  was  changed,  and  it  was  authorized  to  construct 
and  maintain  tracks  from  its  lands  to  the  Ohio  river,  and  to  other  railways;  the 
road  was  built  and  completed  in  1868;  it  transported  its  own  freight  and  em- 
ployees, and,  though  not  authorized,  other  freight  for  hire.  This  is  a  railway 
company  in  the  sense  of  the  statute,  and  liable  to  tax  on  its  coupons  in  1870. 

Elliott  V,  East  Penn.  Ry.  Co.,  99  XJ.  8. 578.  The  forfeiture  of  the  $1,000  is  the 
only  penalty  to  which  a  corporation  is  liable  for  default,  under  §  122  of  Act  of 
June  80,  1864.  No  intention  is  shown  to  add  the  penalty  of  Act  July  14, 
1870.    (Pages  597-608.) 

XJ.  S.  V.  Pinson,  102  XJ.  8.  548.  The  account  of  a  delinquent  revenue  officer, 
as  adjusted  at  the  treasury  department,  is  not  admissible  as  evidence,  under  §  886, 
R.  S.,  unless  it  be  certified  and  authorized  to  t)e  a  trctnacript  from  the  booke  and 
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j}roceedinga  of  that  department,    A  certificate  that  the  transcript  is,a  copy  of  the 
original  on  file  is  not  suflScient. 

U.  S.  V.  Hough,  103  U.  S.  71.  A  collector  gives  bond  to  the  United  States, 
conditioned  for  the  payment  of  all  moneys  received,  and  stamps  sold,  and  return 
of  those  not  sold,  which  had  been  delivered  to  him  under  Act  March  3,  1863; 
that  act  was  repealed  June  30,  1864.  The  liability  of  the  sureties  is  limited  to 
the  stamps  delivered  to  him  before  the  last  date,  the  repeal. 

Herndon  «.  U.  S.,  15  Ct.  of  Claims,  446.  Where  the  secretary  of  the  treasury, 
under  §  8145,  made  such  allowance  as  he  saw  fit  to  a  collector  for  the  payment  of 
deputies,  the  collector  appointed  them,  paid  them,  and  the  treasury  had  no  ac- 
counts with  them,  no  privity  existed  between  them  and  the  government. 

Greencastle  Bk;  o.  U.  S.,  15  Gt.  of  Claims,  387.  The  decision  of  the  commis- 
sioner of  internal  revenue,  concerning  a  refund  of  taxes  under  §§  3220, 8228,  is 
in  the  nature  of  an  award  by  an  arbitrator.  It  binds  both  claimant  and  govern- 
ment, except  in  certain  designated  cases.  Th^  comptroller  can  only  sign  a  war- 
rant for  the  payment  of  the  refund :  he  cannot  review  the  decision.  The  decision 
of  the  commissioner  cannot  be  impeached  for  error  in  fact,  which  it  is  his  duty 
to  determine.    Whether  the  claim  was  presented  in  due  time  is  such  fact. 

U.  S.  «.  Fears,  8  Woods,  510.  An  indictment,  under  §  3171,  for  hindering  a 
collector  from  entering  a  building  where  articles  subject  to  tax  are  made  or  kept, 
need  not  aver  that  the  defendant  concealed  the  articles.  But  it  must  show  that 
he  was  acting  under  process,  in  the  daytime,  or  at  night  when  the  premises  were 
open,  and  that  the  entry  was  for  the  purpose  of  examining  distilled  spirits,  in 
custody  of  some  person  for  the  purpose  of  defrauding  the  revenue. 

Lien  of  Tax  Sale  of  Land.— U.  S.  v.  Pacific  R.  B.,  26  Int  R  R.  100.  The  lien 
of  taxes  is  not  created  by  the  law  itself,  but  it  requires  an  assessment,  a  notice  that 
the  tax  is  due,  and  a  specific  demand  from  the  Individual  tax-payer.  The  lien  is 
on  the  property  of  the  delinquent  tax-payer,  owned  by  him  at  the  time  the  de- 
mand is  made.  s.  c,  1  McCrary's  C.  C.  1.  See  U.  S.  «.  Pacific  R.  R.,  28  Int. 
It  R.  884 ;  Op.  of  Miller,  J.,  as  to  what  constitutes  a  demand. 

Keely  v,  Sanders,  99  U.  S.  441.  The  fact  that  land  is  in  etutodia  legit  does 
not  afiect  the  tax.  The  city  of  Memphis  is  a  district  in  the  sense  of  §  6,  Act  1862. 

Billings  0.  McDermott,  15  Fla.  60.  The  certificate  of  sale  issued  by  the 
direct  tax  commissioners  under  Act  1862  is  prima  fade  evidence  of  the  regu- 
larity of  the  sale  and  the  title  of  the  purchaser.  A  mere  assignment  does  not 
divest  him  of  the  title  thus  acquired ;  the  assignee  cannot  maintain  ejectment  in 
his  own  name,  but  he  may,  by  complying  with  Act  March  8,  1865,  §  2,  obtain  a 
patent  therefor. 

U.  S.  V.  Hess,  5  Sawyer's  0.  C.  538.  The  collector  with  a  warrant  for  a  tax 
against  Joseph  A.  levied  on  land  owned  by  him,  entered  on  the  warrant  a  cor- 
rect description  of  the  premises  by  metes  and  bounds,  but  stated  they  were  in 
the  occupation  of  John  A.,  who  lived  two  miles  from  the  premises.  Afterwards 
the  premises  of  John  A.  were  erroneously  offered  for  sale  under  the  levy  ;  there 
being  no  bidders,  the  collector  made  a  deed  to  the  U.  S.  ;  it  is  void ;  there  was 
no  sale. 

Pergrie  «.  Schreider,  66  Mo.  88.  Act  of  July  18, 1866,  as  to  sale  of  land  for 
succession  tax,  requires  notice  to  the  person  whose  estate  is  to  be  sold.  A  deed 
was  offered  in  evidence  in  cgectment  which  recited  that  notice  was  served  by 
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leaying  a  copy  as  provided  by  law  at  the  domicil  on  the  estate  seized  as  above 
described,  and  also  with  the  administrator.  It  was  properly  rejected  non  eomtat 
that  the  domicil  of  the  estate  was  that  of  the  successors. 

U.  8.  V.  Tilden,  0  Ben.  868,  D.  C. ;  24  Int.  Rev.  R.  99.  (1.)  Under  Acts  1862 
and  1864,  the  United  States  may  sue  for  and  recover  a  tax  without  a  prior  as- 
sessment in  the  mode  specified  in  the  acts.  (2.)  The  cause  of  action  is  not 
barred  by  the  fact  that  there  was  a  tax  assessed  against  him  and  paid  and  no 
error  was  discovered  until  after  July  18,  1866.  See  King  «.  U.  S.,  99  U.  8.  229. 
(Pages  609-617.) 

Special  Taxes.— U.  8.  «.  Clare,  26  Int.  Rev.  R  101.  The  special  tax  required, 
by  §  8242,  of  dealers  in  malt  liquors,  must  be  paid  in  advance. 

U.  S.  V.  Glab,  99  U.  S.  225.  s.  p.,  and  where  the  tax  is  paid  for  a  year,  if 
there  is  a  change  in  the  firm  by  retirement  of  a  member,  the  other  member  or 
partner  may  continue  the  business  at  the  same  place  without  paying  any  other 
tax  during  the  year. 

State  «.  Funk,  27  Minn.  818.  The  payment  of  the  internal  revenue  tax  on 
the  sale  of  distilled  spirits  is  not  a  license  to  sell,  and  is  no  defense  where  the 
State  law  prohibits  their  sale.     (Pages  618,  619.) 

DIatilled  Spirits.— Boyd  «.  U.  S.,  14  Blatchf.  817.  The  term '' distilled 
spirits  "  includes  spirits  which  have  been  distilled,  whether  subsequently  rectified 
or  not.  (2.)  The  fact  that  a  person  has  in  good  faith  made  advances  upon  dis- 
tilled spirits,  is  no  defense  to  an  action  for  forfeiture,  under  §g  8289,  8299,  R.  S. 

U.  8.  V.  House  and  Lot,  No.  2  Abattoir  Place,  25  Int.  R.  R.  319.  A  distiller 
is  one  who  has  in  his  posnession  a  still  and  keeps  mash  or  wort,  such  as  will  pro- 
duce distilled  spirits. 

U.  S.  V,  Frerichs,  16  Blatchf.  547.  One  who  keeps  a  still,  for  the  manu> 
facture  of  acetic  acid,  registered  as  such,  and  keeps  mash,  wort  or  wash,  which 
distilled  will  not  make  distilled  spirits,  is  not  a  distiller. 

Farrell  v,  U.  8.,  99  U.  8.  221.  Before  the  expiration  of  the  year  for  which  a 
distiller's  bond  is  given,  the  spirits,  while  in  the  bonded  warehouse  in  charge 
of  an  internal  revenue  officer,  were  destroyed  by  fire  without  any  fault  on  the  part 
of  the  distiller,  or  any  one  in  his  employment,  the  obligors  are  liable  for  the  taxes. 

Hart  V.  U.  8.,  95  U.  S.  816.  Action  on  bond  of  distiller.  It  is  no  defense 
that,  without  the  knowledge  of  the  sureties,  he  incumbered  the  land  before  the 
execution  of  the  bond ;  nor  that  the  collector  allowed  him  to  remove  the  spirita 
from  the  distillery  premises  without  their  knowledge ;  the  government  is  not  re- 
sponsible for  the  negligence  of  its  officers. 

The  Milan  Distillery  Co.  v.  Jno.  Tillson,  16  Int.  R.  R.  5.  The  owner  of  land 
on  which  a  distillery  stands  sells  it ;  the  grantee  takes  it  subject  to  the  lien  of 
the  United  States  for  taxes  due  by  the  distiller.  It  is  sold  by  the  collector  under 
a  distress  warrant  for  taxes.  In  a  suit  by  the  grantee  against  the  collector  fur  a 
wrongful  sale,  the  warrant  protects  the  collector ;  no  evidence  can  be  received 
that  the  taxes  are  not  due ;  the  remedy  was  by  appeal  from  the  assessment. 

26  Int.  R.  R.  100;  Op.  of  Atty-General.  Leakage  in  warehouse  not  deducted 
in  ascertaining  tax  on  the  removal  of  spirits.    (Pages  620-681.) 

Deficiency,  assessment. — StoU  v.  Pepper^  97  U.  8.  438.  A  distiller  uses  ma- 
terial for  distillation  in  excess  of  the  estimated  capacity  of  his  distillery ;  accord- 
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ing  to  survey,  in  his  regular  reports  be  returns  the  whole  production,  which 
exceeds  eighty  per  cent,  of  the  surveyed  capacity,  and  pays  the  tax  on  the  whole 
amount  returned.  He  is  not  liable  to  the  tax  of  seventy  cents  per  gallon  on  the 
amount  which  the  excess  of  material  should  have  produced  according  to  capacity 
estimated.  The  tax  has  been  paid  on  the  actual  production ;  that  is  the  object  of 
the  statute.  The  second  assessment  was  invalid.  Bee  25  Int.  R.  R  1,5,  87,  for 
rule  adopted  by  Comr.  Raum,  for  assessment  of  tax  in  accordance  with  this 
ruling. 

U.  8.  «.  Halloran,  U  Blatchf.  1.  Under  §  20,  Act  July  20, 1868,  the  produc- 
ing capacity  of  a  distillery,  and  not  the  amount  of  spirits  produced,  is  made  the 
measure  of  taxation. 

Weitzel  o.  Rabe,  108  U.  S.  840.  (1.)  A  distillery  was  in  operation;  capacity, 
416.90  bushels  each  twenty-four  hours ;  the  owner  made  application,  under  §8811, 
to  reduce  the  capacity  to  207.45  bushels  by  closing  six  tube.  Two  tubs  were 
closed  a  day,  commencing  May  2,  1876. '  On  May  2d  and  8d  the  distiller  mashed 
207.45  bushels,  but  distilled  from  415.06  bushels,  which  he  mashed  April  80 
and  May  1 ;  thereafter  he  used  207.45  bushels  a  day.  All  spirits  produced  by 
him  during  May  were  reported  by  him  and  the  tax  paid  thereon.  (1.)  The  pro- 
ducing capacity  was  not  reduced  to  207.45  until  May  4.  (2.)  The  spirits  dis. 
tilled  from  415.06  bushels  of  grain,  mashed  April  80  and  May  1,  did  not  subject 
the  distiller  to  be  taxed  for  material  in  excess  of  the  producing  capacity  of  the 
distillery  May  2  and  8. 

U.  S.  V.  Myers,  8  Hughes,  289.  In  an  action  on  a  distiller's  bond  to  recover 
an  assessment  by  the  commissioner,  under  §  8182,  the  defendant  may  introduce 
evidence  to  show  that  the  assessment  is  incorrect  and  to  contradict  it,  although 
he  has  not  first  appealed  to  the  commissioner  against  the  assessment.  Frauds 
were  probably  committed  at  the  rectifying  house— not  at  the  distillery.  U.  S.  v, 
Hodson,  14  Int.  R.  R.  110,  and  U.  S.  v.  Black,  19  Int.  R.  R.  116,  not  followed. 

Bergdall  v.  Pollock,  95  U.  8.  887.  A  re  assessment  for  deficiency  is  paid 
under  protest,  and  suit  brought  to  recover  back  the  amount.  In  such  action  the 
distiller  cannot  show  by  parol  testimony  that  all  the  liquor  distilled  has  been 
accounted  for  in  his  returns,  without  the  introduction  of  the  books  required  by 
law  to  be  kept. 

U.  8.  V.  Rindskopf,  28  Int.  R.  R  141.  In  a  suit  on  a  distiller's  bond  the  as- 
sessment is  prima  facie  evidence  of  the  liability;  proof  that  the  amount  taxed 
was  in  excess  of  the  amount  distilled,  only  impairs  the  assessment  to  that  extent. 
It  is  error  to  charge  the  jury  that  the  government  must  recover  the  exact  amount 
assessed  or  fail.    (Pages  682-685.) 

Rectifiers  and  wholesale  liquor  dealers. — U.  8.  o.  Malone,  0  Ben.  574.  A 
firm  of  wholesale  and  retail  liquor  dealers  received  nine  barrels  of  spirits,  which 
they  intended  to  retail.  They  are  liable  to  the  penalty  of  $100,  under  §  3818, 
for  not  making  an  entry  in  their  wholesale  book  of  the  spirits  received,  s.  p., 
In  re  Leszynsky,  25  Int.  Rev.  R.  71.  The  punishment  is  cumulative;  judgment 
for  $100  no  bar. 

U.  8.  V.  Miller,  14  Blatchf.  98.     8pirits  consigned  to  A.  arrived,  and  he  was 
notified  by  the  carrier;  he  surrendered  his  bill  of  lading,  paid  the  freight,  solcT 
the  spirits  to  a  third  party,  and  gave  the  party  an  order  to  receive  the  spirits 
from  the  carrier.    The  next  day  the  party  received  the  spirits  and  removed  them 
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to  bis  own  premises.  No  entry  was  made  by  A. ;  be  is  liable,  under  J  8318,  for 
omitting  to  make  entry  at  tbe  time  the  goods  were  removed. 

N.  Y.  Rectifying  Co.  v.  U.  8.,  14  Blatcbf.  549.  If  a  rectifier  parcbases  from 
an  authorized  distiller  spirits  in  quantities  less  tban  twenty  gallons,  which  were 
not  produced  by  such  distiller,  be  is  liable,  under  §  3819,  to  tbe  penalty,  if  the 
seller  is  not  a  rectifier  or  wholesale  dealer. 

27  Int.  Rey.  R.  233-84,  287,  Op.  of.  Comr.  Raum.  A  commission  merchant 
filling  orders  for  customers  for  liquor,  and  taking  bill  in  the  name  of  the  cus- 
tomer, is  not  a  wholesale  dealer,  and  need  not  take  out  license.  But  if  he  buys 
in  his  own  name  and  sells  again  to  the  customer,  he  must  take  out  license.  So  a 
holder  of  distillery  warehouse  receipts  negotiable  in  form,  sells  the  liquors  and 
assigns  tbe  receipts,  he  must  have  a  license. 

27  Int.  Rev.  R.  249,  Op.  of  Comr.  Raum.  Under  g  8820,  tbe  rectifier's  stamp 
must  not  be  afilzed  to  liquors  not  actually  rectified ;  there  can  be  no  constructive 
dumping. 

U.  8.  o.  New  York  Guaranty  Go.  8  Ben.  269.  The  Act  1866  imposes  but  one 
penalty  for  all  failures  to  make  returns,  required  to  be  made  prior  to  the  com- 
mencement of  suit    (Pages  686-638.) 


CHAPTER  XXVI. 

INTERNAL  BEVENUB,  OONTINUBD. 

MAnnfketoren  of  Tolmceo,  Ctgars,  Snnff.— Jones  v.  Van  Benthuysen,  103 
U.  8.  87.  A  dealer  in  tobacco  who  is  assessed  upon  his  sales  thereof,  when  it  is 
in  a  bonded  warehouse  for  export,  is  not  liable  to  be  taxed  on  tbe  value  of  the 
revenue  stamps,  required  to  be  affixed  before  removal,  unless  they  were  actually 
affixed  at  the  time  of  the  sales,  and  thus  entered  into  the  value  and  formed  a 
part  of  the  price. 

U.  8.  V,  Loup,  1  McCrary,  168.  One  who  has  in  his  possession,  with  a  fraudu- 
lent purpose,  parts  of  internal  revenue  stamps  which  had  been  used  upon  snuff 
jars,  is  not  liable  to  the  penalty,  under  §  3376. 

Burgess  v.  8almon,  97  U.  8.  381.  Act  March  3, 1875,  increasing  tax  on  to- 
bacco, contained  a  proviso  that  it  should  ''  not  apply  to  tobacco  on  which  the 
tax  under  existing  laws  shall  have  been  paid  when  this  act  takes  effect.'*  The 
tax  on  the  tobacco  in  question  was  paid  in  the  forenoon,  and  the  president 
signed  the  bill  at  9  p.  m.  of  the  same  day ;  it  was  not  liable  to  the  increased  tax. 
8.  c,  21  Int.  R.  R.  833. 

Jones  0.  Blackwell,  100  U.  8. 599.  Act  June  14,  1872,  reduced  tax  on  to- 
bacco from  thirty-two  to  twenty  cents,  to  take  effect  Ist  July,  1872.  Proviso,  all 
tobacco  and  snuff  now  stored  in  any  export  bonded  warehouse,  not  to  pay  the 
increased  tax.  The  proviso  does  not  apply  to  tobacco  stored  between  14th  June 
and  1st  July,  1872. 

U.  S.  t.  Vinson,  27  Int  Rev.  R  168.  The  proprietors  of  lumber  camps,  and 
others  employing  labor,  who  deal  out  to  their  men  tobacco  at  cost,  and  charge 
the  same  as  cash  on  their  pay-rolls,  are  subject  to  the  special  tax  of  retail  dealers 
in  tobacco. 

Leggett*s  Case,  27  Int.  Rev.  R.  406.    Under  §  3246,  *'  when  stamps  have  been, 
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through  mistake,  improperly  or  unnecessarily  used,"  the  actual  makers  of  the 
cigars  may  be  allowed  for  the  excess.  But  no  allowance  will  be  made  to  the 
assignee  of  the  claim,    s.  c,  2  Lawrence's  Comptr.  Decisions. 

25  Int.  Rev.  R.  825,  Op.  Oomr.  Rogers.  Cigar  manufacturers  selling  to  other 
dealers  less  than  the  original  package  of  leaf  tobacco,  must  pay  the  special  tax 
as  retail  dealer.  The  amendment  of  March  1»  1879,  was  only  intended  to  allow 
the  manufacturer  to  purchase  less  than  the  original  package  for  his  own  use. 

26  Int.  Rer.  R.  88,  Op.  of  Attorney-GeneraL  The  Hamilton-Brooks  stamp, 
with  coupons  for  each  cigar,  subjects  dealer  to  the  same  penalty  existing  for  other 
stamps ;  it  must  be  destroyed  when  emptied.  Object  of  coupons  to  detach  when 
each  cigar  sold.     (Pages  641-662.) 

Banks,  spedflc  objects,  cheeks,  Ac— Nevada  Bk.  of  San  Francisco  v.  Sedg- 
wick, 24  A.  L.  J.  515.  The  capital  of  a  State  bank  was  invested  abroad  and  in 
f oreigpi  countries ;  it  did  not  appear  in  what  manner  the  investments  were  made. 
Its  capital  is  subject  to  tax,  under  §  8408,  R.  S. 

27  Int  Rev.  R.  205,  Op.  of  Comr.  Raum.  The  bank  of  Montreal,  chartered 
in  Canada,  has  a  branch  doing  business  in  Chicago ;  no  charter  from  State  of  Illi- 
nois. It  id  subject  to  taxation,  under  §§  8407,  8408  of  R  S.,  on  the  amount  used 
in  business  month  by  month  during  each  semi-annual  period. 

24  Int.  Rev.  R.  887--8,  Op.  Attorney-General.  The  value  of  U.  S.  bonds  de- 
ducted in  taxing  capital  of  bank,  is  the  amount  actually  paid  for  them — ^not  face 
or  market  value.    The  -fy  district  bonds  are  not  to  be  deducted. 

German  Sav.  6k.  v.  Archibold,  15  Blatchf.  898.  Where  an  untrue  though  not 
false  return  is  made  of  deposits  and  circulation  liable  to  tax,  a  penalty  of  100 
per  cent,  is  imposed,  under  §  8176. 

German  Sav.  Bk.  v.  Archibold,  104  U.  S.  708.  The  exemption  of  $12,000 
does  not  apply  to  deports  in  excess  of  that  sum. 

Deposit  Sav.  Bk.  «.  Marks,  8  Woods'  C.  C.  558.  Where  a  State  bank  or 
banking  association  uses  for  circulation  and  pays  out  its  own  notes,  such  notes 
are  liable  to  the  tax  of  ten  per  cent  under  §  8412,  R.  S.  See  National  Bk.  v.  U. 
S.  101 U.  S.  1; 

25  Int.  Rev.  R.  167,  Op.  Attorney-General.  Notes  of  a  railway  company, 
wages'  certificates,  in  sums  of  $5  and  $10  circulating  as  currency,  liable  to  the 
ten  per  cent.  tax. 

U.  S.  V,  Van  Auken,  96  U.  S.  866.  The  promissory  notes  of  the  Bangor  Fur- 
nace Co.,  promising  to  pay  to  bearer  on  demand  fifty  cents  in  goods  in  their  store 
at  Bangor,  Michigan,  signed  by  the  president  and  treasurer,  is  not  intended  to 
curculate  as  money,  in  violation  of  §  8588,  R  S. 

U.  S.  0.  Gk>ldback,  102  U.  S.  628.  A  manufacturer  of  friction  matches,  to 
whom  stamps  were  sold  on  credit,  under  §  8425,  by  the  commissioner  of  internal 
revenue,  when  sued  on  his  bond,  is  entitled  to  credit  for  his  commissions ;  they 
are  not  forfeited  under  §  8624,  applying  to  a  person  in  default  for  public  money. 
(Pages  653-658.) 

Legaey  and  Soecession  tax,  remedy  for  illegal  tax.— Wright  o.  Blakeslee,  10 
U.  S.  194.  Devise  to  A.  during  her  natural  life,  of  real  estate,  and  at  her  death 
to  her  issue  living.  A,  died  in  September,  1865 ;  the  succession  tax  was  due  by 
the  remainderman  at  the  death  of  the  tenant  for  life  imder  the  Act  of  1864 ;  the 
interest  was  expectant  before  that  time;  at  that  time  it  became  absolute. 
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Glapp  9.  MasoD,  94  U.  8.  689.  Act  October  1,  1870,  abolishing  succession  tax, 
contained  a  proviso  continuing  it  in  force  where  the  tax  had  accrued.  De- 
vise in  1867 ;  life-tenant  died  in  1872 ;  the  remainderman  is  not  liable  to  the  tax ; 
it  did  not  accrue  until  he  was  entitled  in  possession,  s.  p.,  Mason  e.  Sargeant, 
28  Int.  Rev.  R.  86 ;  s.  c,  104  U.  8.  689.  Here  it  was  a  legacy  of  personal  estate 
under  the  same  will  as  the  previous  case,  where  it  was  real  estate.  U.  S.  «.  N.  Y. 
life  Insurance  &  Trust  Go.  9  Ben.  415 ;  s.  c,  24  Int.  R  R.  118. 

Blake  v.  McCartney,  4  Cliff.  C^tC.  101.  B.  devised  his  estate  to  C.  in  trusty 
to  pay  the  rents  and  profits  to  her  son  D.  for  life,  and  when  he  died,  to  his 
widow  for  life.  B.  died  in  1847;  D.  died  in  1867,  leaving  a  wife.  The  income 
of  his  life  estate  was  subject  to  a  succession  tax. 

Massey's  Exors.  v,  U.  8.  27  Int  Rev.  R  226.  Testator  died  in  1868,  leaving  a 
legacy  to  his  wife  for  life,  and  at  her  death  to  his  children ;  she  died  in  1876. 
The  tax  accrued  under  the  Act  of  1862,  at  the  testator^s  death,  and  the  executors 
are  liable  for  the  tax.  Distinguished  from  Mason  e.  Clapp,  94  U.  S.  689,  under 
the  Act  of  1864. 

U.  8.  f>,  Boelle  et  al,,  24  Int.  Rev.  R.  882.  (1.)  An  agreement  not  to  prosecute 
for  violations  of  the  internal  revenue  laws,  if  a  party  would  testify  against  con- 
federates in  a  conspiracy  to  defraud  the  government,  is  valid,  as  to  prosecutions 
to  condemn  property  or  to  recover  penalties. 

(2.)  But  it  is  not  valid  as  to  actions  of  debt  to  recover  taxes  assessed,  nor  to 
an  action  of  debt  on  distillery  and  warehouse  bonds.  No  officer  of  the  govern- 
ment can  donate  or  remit  taxes. 

26  Int.  Rev.  R  18,  Op.  of  Comr.  Raum.  The  commissioner  of  internal  reve- 
nue has  no  power  to  reduce  an  assessment  made  in  due  form,  after  the  period  for 
an  appeal  has  expired. 

27  Int.  Rev.  R  884.  The  secretary  of  treasury  in  exercising  power  to  com- 
promise claims  in  favor  of  the  government,  under  §g  8229,  8469,  is  not  limited  to 
the  consideration  of  the  pecuniary  interests  of  the  government  alone,  but  may 
look  to  considerations  of  justice,  equity  and  public  policy.    Op.  of  Atty.-Gen. 

8eat'8  Case,  27  Int.  Rev.  R.  158  (2  Lawrence's  Comp. Decisions).  Judgment  on  a 
distiller's  bond.  At  a  subsequent  term  of  the  court,  by  consent  of  the  district  attor- 
ney, under  instructions  from  the  commissioner  of  internal  revenue,  the  judgment  is 
corrected  to  the  extent  of  $988  ^,  as  erroneous.  The  judgment  having  been  paid, 
a  claim  for  refund  was  presented  to  the  coo^issioner  of  internal  revenue,  approved 
by  him  and  approved  by  the  secretary  of  the  treasury.  The  comptroller  of  the 
treasury  refused  to  pay,  deciding  that  no  officer  of  the  government  can  release  a 
judgment  without  statutory  authority. 

U.  8.  V.  Real  Estate  Sav.  Bk.  28  Int.  Rev.  R  87 ;  s.  c,  104  U.  S.  728.  The 
allowance  of  a  claim  for  refund  by  the  commissioner  of  internal  revenue,  raises 
an  implied  promise  of  the  government  to  pay,  and  may  be  used  as  a  basis  of  an 
action  against  the  United  8tate8,  in  the  Court  of  Claims.  It  is  prima  facie 
evidence  of  the  amount  due,  and  puts  th^  burden  of  showing  fraud  or  mistake 
on  the  government.  When  an  appeal  is  presented  to  the  collector,  under  the 
regulations  within  two  years  after  the  tax  is  paid,  that  is  a  presentment  to  the 
commissioner. 

Flack*s  Case,  26  Int.  Rev.  R.  686  (2  Lawrence's  Decisions).  The  limitation  of 
two  years^  under  §  8278,  fOr  refund  of  taxes  illegally  assessed  or  collected,  begins 
with  the  date  of  the  payment  of  the  tax. 
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24  Int.  Key.  R.  88.  The  limitation  of  two  years  does  not  apply  to  stamps, 
**  which  may  have  been  spoiled,  destroyed  or  rendered  mifit  for  use/' and  for 
which  an  allowance  may  be  made  by  the  commissioner.  Opinion  of  Attorney- 
General. 

Francis  «.  Slack,  4  Cliff.  186.  A  member  of  a  corporation  failed  to  make 
his  return  of  undivided  profits  from  1862  to  1869;  in  1870  he  was  assessed:  he 
paid  and  sued  to  recover  back.  His  claim  is  barred  by  Act  1866,  requiring  an 
appeal  to  the  commissioner  first.    Following  12  Wall.  14,  Collector  «.  Hubbard. 

Frayser  v.  Russell,  3  Hughes,  227.  There  was  a  change  in  the  tax  on  tobacco 
from  twenty  to  twenty- four  cents;  the  assessor  claimed  that  the  act  took  effect  at 
the  beginning  of  March  8;  the  tobacco  manufacturer  that  it  took  effect  at  9  p. 
m.  of  that  day ;  a  large  number  of  manufacturers  had  paid  at  twenty  cents  on 
that  day  before  9  p.  m. ;  the  collector  was  claiming  the  additional  four  cents  per 
pound,  and  was  about  to  levy;  he  will  be  restrained  until  the  question  is  settled. 
He  was  not  proceeding  under  §  8224  for  removal  without  paying  the  tax. 

Eennett  v,  Stevis,  18  Blatchf.  897.  The  collection  of  an  internal  revenue  tax 
will  not  be  enjoined  where  the  general  jurisdiction  to  assess  the  tax  exists.  Mis- 
takes in  quantity,  rate  and  amount  of  tax  are  only  errors — not  abuse  of  jurisdic- 
tion making  proceedings  null. and  void. 

Eissengen  v.  Bean,  7  Biss.  60.  An  assessment  is  made  against  a  joint  stock 
company  engaged  in  distilling;  the  collection  of  such  a  tax  from  a  shareholder 
individually  will  not  be  restrained ;  it  is  not  clear  that  the  individuals  are  not 
liable. 

Woolner  «.  U.  S.,  18  Ct.  of  Claims,  855.  Distiller  lost  stamps,  and  paid  the 
tax  a  second  time ;  the  commissioner  allowed  the  claim  for  refund.  The  comp- 
troller refused  to  pay ;  the  U.  8.  is  liable ;  the  decision  of  the  commissioner  is 
an  award  against  the  U.  S.    s.  p.,  U.  8.  v,  Kaufman,  96  U.  S.  567. 

Pettigrew  v.  U.  S.,  97  U.  S.  885.  Tobacco  is  seized  in  the  hands  of  a  bailee  of 
the  owner  for  want  of  stamps.  Under  an  agreement  with  the  revenue  officer, 
the  bailee  retains  the  tobacco,  sells  it,  and  holds  the  proceeds  subject  to  the 
decision  of  the  proper  court.  A  suit  to  recover  the  proceeds  of  sale  is  defended 
by  the  owner  as  the  ^al  party  in  interest;  was  dismissed  alter  plea  filed.  The 
bailee,  after  retaining  the  proceeds  nearly  four  years,  and  after  the  dismissal  of 
the  suit,  paid  the  proceeds  to  the  owner.  The  bailee  has  not  violated  the  revenue 
laws,  and  he  is  not  liable  under  the  agreement. 

Lien  for  tax* — Hartman  v.  Bean,  99  U.  8.  393.  A.  purchased  from  B.,  in 
May,  1875,  high  wines,  which  the  latter  had  removed  to  the  bonded  warehouse ; 
the  tax  not  being  paid,  the  collector  was  duly  notified  of  the  sale.  While  it  was 
there  the  commissioner,  under  §  8309,  made  a  deficiency  assessment  on  the  number 
of  gallons  distilled  by  B.  between  January  4  and  March  8,  1875.  The  wines  are 
still  subject  to  the  Ilea  of  this  tax,  and  in  case  of  non-payment  to  interest  and 
penalty  and  charges ;  the  lien  is  on  all  spirits  on  the  distillery  premises  by  the 
terms  of  the  statute.     (Pages  660-668.) 

Forfeitures.— U.  8.  ©.  Chonteau,  102  U.  8.  603.  8uit  on  distiller's  bond  for 
penalty  for  removing  spirits,  under  §  3296;  defense,  that  before  suit  brought  the 
principal  in  the  bond  had  been  indicted  for  removing  the  same  liquors,  and  had 
compromised  by  paying  a  certain  sum,  which  had  been  accepted  by  the  proper 
officer,  under  the  instructions  from  the  secretary  of  the  treasury,  upon  the  recom- 
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mendation  of  the  attorney-general;  the  defense  ib  a  bar  to  the  suit.  Query — 
Whether  indictment  is  not  the  only  mode  of  recoyering  penalties,  under  §  8996? 

U.  S.  e.  Simmons,  96  U.  S.  860.  (1.)  Under  §  3281,  an  indictment  charging 
party  with  knowingly  and  willfully  carrying  on  the  business  of  a  distiller  within 
the  meaning  of  the  internal  revenue  laws,  with  intent  to  defraud  the  U.  8.  of 
the  tax  on  spirits  distilled  by  him,  it  is  not  necessary  to  state  the  particular 
means  by  which  the  fraud  was  affected.  (2.)  But  under  §  8266,  charging  a  party 
with  procuring,  or  causing  some  other  person  to  use  a  still  for  the  purpose  of 
distilling,  the  indictment  must  state  the  name  of  such  other  person,  or  aver  that 
it  is  unknown. 

U.  S.  V.  Staton,  25  Int.  Rev.  R.  10.  While  under  §  8281  it  is  sufficient  to 
charge  the  intent  to  defraud  in  the  words  of  the  statute,  under  §  8167  the  facts 
and  circumstances  constituting  the  fraud  must  be  stated. 

Dobbins'  Distillery  v,  XJ.  S.,  96  U.  S.  895.  The  owner  of  a  distillery  and 
other  property  leases  it;  the  lessee  commits  acts,  or  omits  requirements  of  the 
statute  with  intent  to  defraud  the  XJ.  8. ;  the  distillery  and  property  is  liable  to 
forfeiture,  although  the  lessor  had  no  knowledge  of  the  acts,  or  omissions.  The 
declarations  of  lessee  subsequent  to  arrest  voluntarily  made,  books,  letters  and 
memoranda  found  on  the  premises  in  the  room  of  the  lessee,  are  competent  evi- 
dence of  fraudulent  intent 

Gregory  «.  XJ.  8.,  17  Blatchf.  825.  The  forfeiture  of  personal  property  of  a 
person  who  has  suffered  his  premises  to  be  used  for  ingress  or  egress  to  an  iUi(dt 
distillery,  does  not  take  place  unless  the  owner  had  knowledge  of  the  stilL  §  8281. 

XJ.  S.  0.  One  Copper  Still,  24  Int.  Rev.  R  317.  Personal  property  situated  on 
the  distillery  premises,  used  in  the  business  of  illicit  distilling,  is  forfeited ; 
neither  the  want  of  knowledge  of  its  use  by  the  owner  or  a  bona  ^e  mortgagee 
protects  it.    §8281. 

XJ.  S.  9.  Distillery,  8  Ben.  478.  A  distiller^s  liability  to  forfeiture  for  fraudu- 
lent violation  of  the  internal  revenue  laws,  is  not  affected  by  the  connivance  of  a 
government  store-keeper. 

XJ.  S.  0.  872  Pipes  Distilled  Spirito,  5  Sawyer's  C.  C.  421.  The  forfeiture  under 
§  8281  of  **  all  dittilUd  hpvritit  wherever  found  and  atoned  by  the  distiller  at  the 
time  of  seieure,  does  not  extend  to  spirits  not  the  product  and  not  the  subject  of 
illicit  operations,  and  which  have  been  disposed  of  to  innocent  parties  for  value. 
The  mortgagee  of  such  spirits  is  entitled  to  protection  against  the  forfeiture. 

U.  8.  V.  Feigelstock,  14  Blatchf.  821 .  (1.)  A  forfeiture,  under  §  3281,  divests 
title,  not  at  the  time  when  the  statute  is  violated,  but  at  the  time  when  the 
seizure  takes  place.  (2 )  A  wholesale  liquor  dealer  takes  a  single  lot  of  less 
than  five  gallons  in  payment  of  a  debt ;  the  sale  of  this  lot  does  not  subject  him 
to  a  forfeiture — §  3242 — for  doing  business  as  a  retailer  without  a  license. 

XJ.  S.  V.  64  Bbls.  of  Distilled  Spirits,  8  Cliff.  808.  Where  forfeitures  are  made 
absolute,  the  title  of  the  government  rests  at  the  time  of  ihe  commission  of  the 
wrongful  acts,  but  where  there  is  more  thau  one  remedy  and  the  government  can 
elect,  the  title  does  not  vest  until  seizure.  Where  there  is  a  removal  without 
paying  the  tax,  an  innocent  purchaser  between  the  time  of  removal  and  the 
seizure  acquires  a  good  title. 

XJ.  8.  V.  Anthony,  14  Blatchf.  92.  An  indictment  which  charges  a  removal  of 
a  certain  quantity  of  "  distilled  spirits,"  on  which  the  tax  has  not  been  paid,  to 
a  place  other  than  the  distillery  warehouse,  is  good. 
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U.  S.  0.  Two  Horses,  9  Ben.  520.  In  proceedings  for  forfeiture  against  dis- 
tilled spirits,  removed  contrary  to  the  statute,  the  truck  and  horses  used  in  the 
removal  were  seized.  There  was  no  defense  as  to  the  spirits,  which  was  decreed  to 
be  sold.  There  was  defense  as  to  the  horses  and  truck;  the  decree  against  the 
spirits  is  not  evidence  against  the  owner  of  the  horses  and  truck  as  to  the  intent 
to  defraud.  Knowledge  or  intent  oik  the  part  of  the  owner  of  the  horses  and 
track  is  not  required  to  be  shown  to  establish  the  forfeiture. 

U.  S.  V.  Flynn,  15  Blatchf.  802.  Under  §  8270  it  is  an  offense  to  work  in  a 
distillery  on  which  no  sign  is  placed  and  kept,  and  a  punishment  is  provided 
therefor. 

U.  S.  0.  200  Bushels  of  Com,  9  Ben.  186.  Where  an  information  is  filed  for 
omission  to  make  entries  in  books  and  other  offenses,  and  com,  spirits  and  other 
property  are  seized,  the  statements  being  vague,  the  claimants  of  the  property 
are. entitled  to  a  bill  of  particulars. 

Thatcher's  Distilled  Spirits,  108  U.  S.  079.  (1.)  The  commissioner  made  a  regu- 
lation that  the  rectifier  should  give  notice  of  emptying  spirits  to  the  ganger  on 
form  122;  the  ganger  was  to  re-gauge  the  spirits  emptied  and  make  return  on 
form  59.  The  rectifier  was  to  make  an  entry  on  form  122 ;  the  ganger  was  to 
certify  on  that  fonn  as  to  his  making  the  gauge,  seeing  the  spirits  emptied  and 
stamps  destroyed.  The  rectifier  made  false  returns  and  bribed  the  ganger  to 
make  a  false  certificate  on  form  122,  and  a  false  return  on  form  59,  so  that  the 
packages  were  not  emptied  nor  the  stamps  destroyed.  The  packages  are  liable 
to  seizure,  under  §  8451,  simulating  documents  required  by  the  internal  reve- 
nue laws.  (2.)  The  title  to  the  packages  vested  in  the  U.  S.  at  the  time  the  act 
was  committed.    AfS'g  14  Wall.  44. 

U.-  S.  V,  Buchanan,  28  Int.  Rev.  R.  51.  Stamps  are  to  be  obliterated  '*  at  the 
time  of  emptying  such  cask."  A  cask  had  been  emptied  of  all  that  would  run 
by  the  faucet ;  it  was  then  set  aside  until  assistance  could  be  obtained  to  empty 
the  residue  through  the  bimg-hole.    No  offense  is  committed. 

LilHenthaPs  Tobacco,  97  U.  S.  287 ;  affirming  U.  S.  v.  Quantity  of  Tobacco, 
6  Ben.  112;  cited  in  Burroughs  on  Taxation,  p.  682.  See  Opinion  of  attorney- 
general  as  to  manufacture  and  retail  of  cigars  at  the  same  place.  24  Int.  Rev.  R. 
227 ;  and  letter  of  Commissioner  Raum  on  same  point.    28  Int.  Rev.  R.  897. 

Combs  «.  Tuchett,  24  Minn.  428.  A  pledge  of  unstamped  cigars  does  not 
come  within  §§  8887,  8406,  which  requires  cigars  when  removed  for  consumption 
or  use  to  be  stamped. 

Schmitt  &  Schmitdiel  v,  Trowbridge,  24  Int.  Rev.  R.  881.  An  assessment 
by  the  commissioner  for  deficiency  in  affixing  stamps  on  matches  is  prima  facie 
correct,  and  whenever  the  boxes  overrun  100  to  every  stamp,  the  manufacturer  is 
liable. 

U.  S.  V,  Reyes,  10  Fed.  Rep.  876.  On  trial  of  an  indictment  for  having  un- 
stamped tobacco  in  possession,  it  is  immaterial  that  it  is  refuse  and  worthless,  or 
purchased  to  be  re-manufactured  into  snuff,  or  that  the  tax  was  paid  on  it  prior 
to  the  act  imposing  the  penalty  for  having  possession  of  it  unstamped. 

Felton  V.  U.  S.,  96  U.  S.  699.  When  the  capacity  of  the  still  was  too  great 
for  the  receiver  of  the  low  wines,  and  the  owner,  after  notifying  the  revenue 
officer,  drew  off  the  low  wines  and  dumped  them  in  the  vat  for  re-distillation, 
thus  violating  the  provision  of  the  statute  that  the  still  should  be  so  constructed 
'*  that  the  spirits  could  not  be  abstracted  while  passing  from  the  outlet  and  con- 


126  THE  liAW  OF  TAXATION. 

• 
denser  back  to  the  still  and  doobler,"  he  is  not  liable,  under  g  96  of  Act  1808, 
for  knowingly  and  willfully  omitting  or  neglecting  to  do  or  cause  to  be  done  anj- 
thiog  reqaired  by  law — if  he  has  procured  suitable  utensils  and  machinery 
and  employed  competent  agents  and  workmen,  and  given  proper  directions  to 
accomplish  the  end  desired — the  violation  is  merely  technical 

U.  S.  9.  200  Bbls.  of  Whiskey,  95  U.  &  571.  The  omission  of  a  distiller  to 
cause  packages  containing  more  than  twenty  gallons  each,  filled  for  shipment  or 
sale  on  his  premises,  to  be  gauged,  inspected  and  stamped,  does  not  warrant  the 
forfeiture  of  the  spirits,  under  $  96,  Act  1868 ;  but  they  may  be  forfeited  under 
{  67  of  the  same  act,  forfeiting  spirits  found  on  any  premises  without  having  the 
mark  and  stamp  required  by  law. 

XJ.  S.  V,  Richardson,  9  Fed.  Rep.  804  (C.  C.  Mass.).  Penalties  were  incurred 
and  suit  brought;  an  offer  of  compromise  was  made  and  accepted,  to  pay  in  cash 
immediately  a  stipulated  amount  for  duties  and  a  fixed  amount  for  penaltiee; 
before  the  contract  was  performed  the  party  died.  In  a  suit  on  the  contract  to 
pay  it  was  4ield  that  the  penalties  ended  with  the  d^th  of  the  party,  and  the 
contract  to  pay  fixed  amounts  not  haying  been  performed,  did  not  bind  either 
party. 

Fein  e.  U.  8.  1  Wy.  Ter.  846.  The  forfeiture  of  a  brewer  for  failure  to  keep 
the  books  required,  is  to  be  recovered  by  action,  and  not  by  indictment 

U.  S.  0.  Munnemacher,  7  Bias.  129,  and  U.  fi,  9.  Qoldberry,  7  Hiss.  176.  (1.)  An 
allegation  of  removal  to  a  place  other  than  a  distillery  warehouse  and  conceal- 
ment thereof,  is  equivalent  to  an  allegation  of  concealment  of  spirits  which  have 
been  removed;  it  b  not  necessary  to  use  the  exact  words  of  the  statute.  If  the 
removal  is  proved,  it  is  sufficient  without  concealment.  (2.)  A  mere  agreement  to 
effect  an  unlawful  purpose,  not  followed  by  an  act  of  either  party,  is  not  a  con- 
spiracy ;  it  is  no  offense. 

Kinney  9.  Consolidated  Mining  Go.  4  Sawyers,  882.  When  a  purchaser's  deed 
is  stamped,  the  omission  of  his  grantor  when  he  received  a  deed,  to  have  it 
stamped,  does  not  affect  the  title  of  the  purchaser. 

U.  S.  V.  Mann,  95  U.  8.  580.  In  an  action  against  the  cashier  of  a  bank  for 
refusing  the  inspector  of  the  internal  revenue  leave  to  examine  and  inspect  the 
paid  checks  in  his  bank,  to  recover  the  penalty  under  §  8177,  the  declaration  did 
not  aver  that  the  checks  were  unstamped.  The  defect  is  fatal;  there  is  no  cause 
of  action  unless  the  checks  were  unstamped;  they  were  not  articles  subject  to 
taxation. 

Qarrish  9.  Hyman,  29  La.  Ann.  28.  When  the  mortgage  act  has  the  neceasaiy 
stamps,  the  notes  identified  with  the  act  need  not  be  stamped. 

Stacy  V.  Emery,  24  Int.  Rev.  R.  878.  A  certificate  of  probable  cause  protects 
the  officer  making  seizure  without  reference  to  any  reason  for  granting  the  cer- 
tificate, or  the  allegations  of  "  malice  "  in  the  action  against  him.  (Pages  669-699.) 
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